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Joseph  Sansonb  et  al.,  Appellees,  v.  J.  F.  Crocker, 
Appellee;  A.  B.  Currier,  Intervener  and  Appellant. 

LAHimyED  AND  TENANT:  Tender  of  Bent  by  Third  Party.  A 
written  offer  by  one  who  is  not  a  party  to  a  lease,  and  who  re- 
pudiates all  responsibility  thereon,  to  pay,  on  his  own  behalf, 
the  amount  of  rent  then  due,  in  full  discharge  of  the  lease,  is 
no  impediment  to  the  landlord  to  proceed  against  the  tenant  by 
of  landlord's  attachment  to  collect  such  matured  rent 


Appeal  from  Lee  District  Court; — W.  S.  Hamii/eon,  Judge. 

February  17,  1919. 

Rehearing  Denied  Mat  8,  1919. 

Action  for  rent  due.  Landlord's  attachment  was  is- 
sued and  levied  upon  the  property  of  the  tenant  upon  the 
leased  premises.  Intervener  Currier  intervened  as  an  al- 
leged purchaser  of  the  property  thus  attached.  The  issue 
on  the  intervention  was  tried  by  the  court  without  a  jury, 

Vol.  186  Ia.~  1. 


2  Sansone  v.  Crocker.  [186  Iowa 

and  resulted  in  judgment  for  the  plaintiff,  dismissing  the 
intervention.    The  intervener  appeals. — Affirmed. 

Hughes,  Rankin  &  Dolan,  for  appellant. 

W.  R.  C.  Kendrick  and  Cmig  &  Sprowte,  for  appellees. 

Evans,  J. — The  defendant  Crocker  was  the  assignee  of 
a  lease,  who  had  been  duly  accepted  as  a  tenant  under  such 
lease  by  the  plaintiffs.  The  lease  in  question  was  for  a  pe- 
riod of  two  years,  and  provided  for  a  rental  of  $80  per  month, 
payable  in  advance.  The  leased  premises  consisted  of  the 
first  floor  of  a  building  in  the  city  of  Keokuk,  and  were  used 
by  the  lessee  as  a  moving  picture  show.  The  property  of  the 
lessee  contained  in  said  building  consisted  of  a  moving  pic- 
ture outfit.  One  installment  of  rent  became  due  on  Novem- 
ber 21st,  upon  which  a  partial  payment  of  $20  was  made  by 
the  lessee.  No  further  payment  of  rent  was  ever  made  by 
the  lessee.  Some  time  later,  Crocker  transferred  the  prop- 
erty to  Currier,  a  resident  of  Quincy,  Illinois,  and  a  stranger 
to  the  plaintiff;  and  he  left  the  state.  Currier  sent  an  agent, 
who. took  possession  of  the  property  by  locking  the  doors  of 
the  leased  premises.  Thereupon,  the  plaintiff  went  to  Quin- 
cy, Illinois,  and  obtained  an  interview  with  Currier,  who, 
in  the  meantime,  had  contracted  the  property  to  one  Pad- 
wick.  The  result  of  the  interview  at  Quincy  was  that  Cur- 
rier declined  to  put  himself  in  the  position  of  an  assignee  of 
the  lease.  On  the  contrary,  he  claimed  that  Crocker  had  rep- 
resented to  him  that  he  was  a  tenant  at  will  only.  He  re- 
pudiated all  claim  of  the  plaintiff  for  rent  to  accrue  in  the 
future.  This  interview  having  failed  of  result,  the  plaintiff 
returned  to  his  home.  On  December  13th,  Currier  wrote  him 
a  letter,  advising  him  that  he  was  about  to  remove  the  prop- 
erty out  of  the  plaintiff's  building,  and  advising  him  of  the 
amount  which  he  was  willing  to  pay.  This  letter  will  be  set 
forth  later.  It  was  received  by  the  plaintiff  on  December 
14th.    On  December  15th,  he  began  his  attachment  suit.    In 
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the  attachment  suit,~he  made  Currier  a  party  defendant,  al- 
leging that  he  claimed  some  interest  in  the  property,  and 
that  his  claim  was  inferior  to  that  of  plaintiff.  No  appear- 
ance was  made  by  either  defendant  until  February  24,  1916. 
The  case  was  not  brought  to  trial  until  October,  1917.  On 
October  4,  1917,  the  plaintiff  dismissed  as  to  Currier,  and 
obtained  judgment  against  Crocker  for  the  full  amount  of 
rent  which  had  accrued  up  to  that  date.  At  the  same  time, 
Currier  filed  a  petition  in  intervention.  The  general  con- 
tention for  Currier  was  that,  prior  to  December  15th,  by  his 
letter  of  December  13th,  he  had  tendered  to  the  plaintiff  the 
full  amount  of  rent  thai  due,  and  that  he  had  kept  his  tender 
good  by  a  later  deposit  of  the  amount  in  court;  that  this 
tender  was  the  equivalent  of  a  payment  of  the  rent  then  due, 
and  that  the  plaintiff  had  no  right  to  a  landlord's  attach- 
ment; that  he  wrongfully  sued  out  the  landlord's  attach- 
ment as  for  {60  of  rent  due;  that  he  wrongfully  levied  such 
wrongful  attachment  upon  the  property  contained  in  the 
leased  building-;  that,  in  making  such  levy,  the  sheriff  locked 
the  building,  and  that  the  plaintiff  thereby  evicted  his  ten- 
ant; that  such  eviction  continued  down  to  the  time  of  tak- 
ing judgment;  and  that  no  rent,  therefore,  accrued  after 
the  date  of  such  levy. . 

It  will  be  noted  from  the  foregoing  that  only  $60  of  rent 
was  actually  due  at  the  time  the  attachment  suit  was  com- 
menced.  The  controlling  question  is  whether  the  right  of 
plaintiff  to  bring  an  attachment  suit  had  been  terminated 
by  a  previous  proper  tender  of  the  rent  The  following  is  the 
letter  written  by  Currier  on  December  13th : 

"Quincy,  Illinois,  December  13,  1915. 
"Antonio  Sansone,  Esq., 

"Keokuk,  Iowa. 
"Dear  Sir : 

"We  herewith  notify  you  that  we  will  within  a  few  days 
commence  operation  to  remove  the  equipment  known  as  the 
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Colonial  Theater,  located  in  jour  building  at  323  Main 
Street,  Keokuk,  Iowa.  We  further  advise  that  the  bill  of 
sale,  under  which  we  hold  specifies  that  there  is  now  due 
sixty  dollars,  which  we  are  ready  and  willing  to  pay.  We 
further  advise  that  the  amount  specified  is  precisely  the 
amount  demanded  from  our  representative,  as  evidenced  by 
an  affidavit  now  in  our  possession,  therefore  we  herein  give 
you  formal  notice  of  our  intentions  to  vacate  your  building 
on  or  before  the  expiration  of  the  time  tspecified  in  our  bill 
of  sale.  Yours  truly, 

"A.  B.  Currier." 
Can  the  foregoing  letter  be  regarded  as  such  a  tender  as 
would  terminate  the  right  of  the  plaintiff  to  maintain  his 
lien  for  rent  due  and  to  enforce  the  same?  This  was  not  a 
tender  by  the  tenant.  Currier  was  in  no  manner  indebted  to 
the  plaintiff.  He  claimed  nothing  under  the  lease,  but,  on 
the  contrary,  claimed  in  hostility  thereto.  The  very  purpose 
of  his  letter  in  which  the  alleged  tender  was  contained  was 
to  repudiate  the  plaintiff's  lien  as  a  landlord"  for  all  rent  to 
accrue  in  the  future.  His  letter  carried  the  clear  implication 
that  he  was  offering  to  pay  the  $60  for  the  sake  of  wholly 
discharging  the  property  from  any  claim  on  the  part  of  the 
plaintiff.  The  alleged  tender  does  not  purport  to  be  made 
on  behalf  of  the  tenant,  but  only  on  behalf  of  Currier  him- 
self, and  for  the  purpose  indicated  in  his  letter.  While  a 
tender  may  be  made  in  writing,  it  must  be  unconditional,  and 
must  recognize  the  debt  which  it  seeks  to  discharge.  A  ten- 
der cannot  be  made  by  way  of  a  bonus  or  gratuity.  Kuhns 
v.  Chicago,  M.  d  St.  P.  R.  Co.,  65  Iowa  528.  If  the  plaintiff 
had  accepted  the  proposition  or  tender  made  in  Currier's 
letter,  it  would  present  a  grave  question  whether  he  could 
afterwards  assert  his  lien  for  unaccrued  rent,  and  thereby 
prevent  Currier  from  removing  the  property.  Inasmuch  as 
Currier  was  not  the  plaintiff's  debtor,  the  only  consideration 
Moving  to  him  for  the  payment  of  the  $60  was  the  condition 
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stated  and  implied  in  his  letter.  It  is  urged  in  argument  for 
the  appellant  that  the  plaintiff  recognized  Currier  as  his 
tenant,  in  that  he  made  him  a  party  defendant,  and  asked 
judgment  against  him  for  the  rent.  It  is  true,  as  already 
indicated,  that  the  plaintiff  made  Currier  a  party  defendant, 
under  an  allegation  already  referred  to.  It  is  true,  also, 
that,  in  a  later  amendment,  his  prayer  for  judgment  was 
made  against  the  "defendants."  The  plaintiff  contends  that 
this  was  a  mere  inadvertence  of  the  pleader.  It  is  enough 
to  say  that  it  was  later  corrected ;  that  there  was  no  allega- 
tion in  the  petition  or  any  of  its  amendments  directed 
against  Currier  as  a  tenant;  nor  was  there  any  evidence 
offered  on  either  side  that  tended  to  show  that  Currier  had 
ever  sustained  such  relation  to  the  plaintiff.  We  think  it 
very  clear  thai:  the  alleged  tender  shown  in  this  letter  did 
not  terminate  the  right  of  the  plaintiff  to  proceed  against 
his  lessee  and  enforce  his  landlord's  lien.  As  between  the 
plaintiff  and  his  lessee,  the  judgment  in  plaintiff's  favor  is 
conclusive,  no  appeal  having  been  taken  by  the  defendant. 

Evidence  was  introduced  on  the  part  of  the  intervener 
to  the  effect  that,  prior  to  the  beginning  of  the  attachment 
suit,  one  Sterling  tendered  to  the  plaintiff  the  $60  due.  Ster- 
ling was  acting  for  Padwick.  On  the  other  hand,  the  tes- 
timony for  plaintiff  is  that  the  tender  by  Sterling  was  made, 
one  week  later  than  the  beginning  of  the  suit.  If  so,  the 
tender,  if  otherwise  good,  should  have  carried  an  offer  of 
costs.  The  trial  court  having  found  for  the  plaintiff,  we 
must  presume  a  finding  of  facts  most  favorable  to  the  plain- 
tiff. Furthermore,  what  has  already  been  said  concerning 
the  tender  by  Currier  is  applicable  also  to  the  tender  by 
Sterling.  He  also  was  acting  in  hostility  to  the  lease,  and 
repudiating  all  claim  of  lien  thereunder  except  to  the  extent 
of  $60.  The  question  in  dispute  between  the  parties  is  large- 
ly one  of  fact.  The  finding  of  the  trial  court  is,  therefore, 
quite  conclusive.    Its  judgment  is,  accordingly, — Affirmed. 

Laud,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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John  Schick  et  al.,  Appellees,  v.  West  Davenport  Improve- 
ment Company  et  al.,  Appellants. 

HIGHWAYS:    Prescription— Public  Ownership  of  Land.    Evidence 

1  reviewed,  and  held  sufficient  to  sustain  a  finding  that  land  either 
was  a  part  of  highway,  having  been  acquired  by  prescription, 
or  was  owned  by  the  public,  as  being  below  the  high-water  mark 
of  a  navigable  river. 

DEDICATION:    Nature   and   Requisites— Evidence— Bstoppel--Buy- 

2  er's  Reliance  on  Plats.  Evidence  reviewed,  and  held  sufficient 
to  sustain  a  finding  that  defendants*  had  dedicated  their  rights, 
if  any,  to  the  public. 

Appeal  from  Scott  District  Court. — F.  D.  Letts,  Judge. 

Mat  8,  1919. 

Action  in  equity  to  enjoin  defendants  from  interfering 
with  or  obstructing  the  public  use  of  a  strip  of  land  about 
one  mile  long,  along  the  ^lissiseippi  River,  at  the  point 
where  the  parties  own  property,  and  from  using  said  strip 
for  private  and  pecuniary  profit,  and  from  consummating  a 
contemplated  sale  of  the  property ;  and  for  general  equitable 
relief.  The  facts  are  more  fully  stated  in  the  opinion.  After 
a  full  trial  on  the  merits,  the  trial  court  entered  a  decree  for 
plaintiffs,  from  which  defendant?  appeal. — Affirmed. 

Cook  &  Battuff,  J.  C.  Hall,  and  A.  0.  Sampson,  for  ap- 
pellants. 

Wittkm  Hoersoh  and  W.  M.  Chamberlain,  for  appellees. 

Pbeston,  J. — Appellants  contend  that  the  real  issue  in 
the  case  is  that  they  claim  the  strip  of  ground  lying  between 
the  river  and  the  public  highway,  known  as  the  River  Road, 
which  appellees  claim  is  a  part  of  the  road.  It  appears  that, 
the  appellant  West  Davenport  Improvement  Company, 
which,  for  convenience,  we  shall  hereafter  refer  to  as  the 
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Improvement  Company,  having  made  a  contract  to  sell  the 
ground  in  controversy  to  the  defendant  Davenport  Ice  and 
Gold  Storage  Company,  which  will  be  referred  to  as  the  Ice 
Company,  the  plaintiffs  brought  this  suit  to  enjoin  the  con- 
summation of  said  contemplated  sale,  and  to  enjoin  defend- 
ants from  exercising  the  rights  of  ownership,  or  interfering 
with  the  public  use  of  the  same.  The  town  of  Rockingham 
will  be  referred  to  as  "the  town." 

Plaintiffs,  in  the  petition,  particularly  describe  the  strip 
in  question,  which  description  will  not  be  now  given,  except 
to  say  that  it  commences  at  a  certain  point,  thence  east- 
wardly  to  the  Mississippi  River,  then  northerly  along  the 
meanders  of  said  river  to  a  point  directly  east  of  the  inter- 
section of  the  easterly  line  of  the  River  Road  to  the  railway ; 
thence  west  to  said  intersection ;  thence  southerly  along  the 
easterly  line  of  the  River  Road  to  the  beginning.    Plaintiff 
Schick  is  an  abutting  property  owner  on  the  westerly  side 
of  the  highway  or  street  known  as  the  River  Road,  along 
the  westerly  side  of  the  strip  in  question.    Plaintiff  Schick 
purchased  the  real  estate,  or  a  part  of  it,  now  owned  by  him, 
from  one  Bmerson,  who,  in  turn,  purchased  from  the  Im- 
provement Company,  at  which  time,  plaintiff  alleges,  certain 
plats  were  given,  and  shown  to  him,  showing  that  the  real 
estate  first  described  had  already  been  dedicated  to  the  pub- 
lic as  a  portion  of  the  River  Road.    He  alleged,  also,  that  the 
officers  of  the  Improvement  Company  told  him  that  there 
would  be  no  private  rights  given  to  anyone  in  the  real  estate 
in  question.    It  is  also  alleged  by  plaintiff  that  Schick  pur- 
chased certain  real  estate  from  the  Improvement  Company, 
;  known  as  Lots  13,  14,  16,  16,  17,  and  18,  and  Lots  4,  5,  and 

6,  at  which  time  the  Improvement  Company,  by  its  officers, 
showed  him  a  plat  of  the  real  estate;  that  on  said  plat,  the 
real  estate  which  defendant  Improvement  Company  is  aibout 
to  convey,  is  shown  as  already  dedicated  to  the  public,  and 
as  being  a  part  of  the  River  Road ;  that  said  plaintiff  bought 
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according  to  said  plat,  and  depending  upon  said  plat,  when 
the  purchase  was  made,  and  bought  with  the  understanding 
that  the  strip  of  ground  in  question  belonged  to  the  public ; 
that  the  Improvement  Company  has  already  conveyed  to  the 
JJnited  States  of  America,  for  the  use  of  the  public,  the  real 
estate,  or  a  large  portion  thereof,  wbidh  the  Improvement 
Company  is  about  to  convey,  as  aforesaid ;  and  that  the  same 
is  now  public  property.  This  is  one  of  the  circumstances 
relied  upon  by  plaintiffs  to  sustain  their  claim  that  there 
was  a  dedication  for  public  use  by  the  Improvement  Com- 
pany. It  is  further  alleged  by  plaintiff  that  the  real  estate 
first  described  is  below  the  high-water  mark  of  the  Missis- 
sippi River,  and  already  a  part  of  the  public  domain  of  the 
state  of  Iowa  and  of  the  town ;  that,  if  the  Improvement 
Company  conveys  such  real  estate,  it  will  divest  the  rights 
of  the  public  therein,  and  will  be  an  irreparable  injury  to  the 
plaintiffs  and  the  public;  that  defendants  propose  to  prevent 
plaintiff.  Schick  and  the  public  generally  from  going  to  and 
from  said  River  Road ;  that  defendant  and  ita  officers  have 
planned  together  especially  to  keep  said  Schick  from  going 
into  the  ice  business  and*  procuring  ice  during  the  winter 
season  from  the  Government  Harbor,  and  that,  unless  re- 
strained, defendants  will  place  obstructions  upon  said  pub- 
lic property  and  attempt  to  exercise  private  ownership  there- 
of,  preventing  plaintiffs  and  the  public  generally  from  ex- 
ercising their  legal  rights  in  and  to  said  harbor  and  public 
property.  The  answer  admits  that  the  Improvement  Com- 
pany has  agreed  to  sell  the  real  estate  first  described;  ad- 
mits that  Schick  purchased  certain  real  estate  from  the  Im- 
provement Company,  as  alleged,  and  that  said  defendant 
showed  to  said  Schick  a  plat  of  said  real  estate,  but  denies 
the  other  allegations  in  regard  to  the  plat,  and  denies  other 
allegations  of  the  petition.  By  amendment  to  the  answer, 
they  especially  deny  that  they  have  planned  to  keep  Schick 
from  going  into  the  ice  business  and  procuring  ice  from  the 
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harbor;   deny  that  they  will  place  any  obstructions  on  any 
public  propery-;  admit  that  the  Improvement  Company  ex- 
ercises private  ownership  over  said  strip,  and  that,  if  the  sale 
thereof  is  consummated  to  the  Ice  Company,  the  Ice  Com- 
pany will  exercise  private  ownership  over  the  strip;  deny 
that  they  will  attempt  to  exercise  ownership  over  any  public 
property,  or  that  they  will  attempt  to  prevent  plaintiffs  and  * 
the  public  from  exercising  their  legal  rights  as  to  any  public 
property.    The  decree,  entered  January  10,  1916,  finds  that 
the  real  estate  in  controversy  is  not  the  property  of  the  de- 
fendants;  that  the  road  bounding  said  alleged  real  estate 
is  a  public  highway,  acquired  by  the  public  by  use  and  pre- 
scription; that  the  boundary  line  of  said  highway  nearest 
to  the  Mississippi  River  has  never  been  fixed  by  survey  or 
written  record ;  but  that  said  highway  called  the  River  Road 
was  originally  placed  and  used  as  close  to  said  river  as  the 
nature  of  surface  of  the  land  permitted ;  that  the  land  lying 
between  said  highway  and  said  river  is  below  high-water 
mark,  and  belongs  to  the  puiblic;    that  the  defendants  had 
never  used  the  same  for  any  beneficial  purposes  inconsistent 
with  the  said  public  use;   that  upon  plats  executed  by  de- 
fendant Improvement  Company  and  exhibited  to  plaintiff 
and  his  grantor,  there  was  no  land  shown  to  exist  between 
the  river  and  said  highway;  and  that  defendants  have  dedi- 
cated their  rights,  if  any,  in  said  land  to  the  public,  by  rea- 
son of  said  plats'  being  depended  upon  by  the  plaintiff  Schick 
and  his  grantor;   and  that  all  the  land  from  the  fence  and 
westerly  line  of  said  road  to  the  river  is  public  ground,  in 
which  the  public  have  the  beneficial  use;   that  there  is  no 
private  ownership  in  said  land ;  that  the  same  either  belongs 
to  the  puiblic  highway  or  is  below  the  high-water  mark  of  the 
river,  and  is  owned  by  the  public. 

It  seems  that  the  rights  of  the  parties  in  regard  to  these 
matters  have  been  in  litigation  for  years,  in  one  form  or  an- 
other.    Matters  pertaining  thereto  have  been  twice  before 
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this  court.    This  action  was  begun  in  January,  1912.    The 
other  cases  reached  this  court  after  that  date,  and  one  of 
them  before  the  decree  was  entered  in  this  case.    There  is 
no  claim  of  adjudication,  however.    The  first  case  is  entitled 
as  is  this,  and  is  reported  in  167  Iowa  294.    The  other  case 
is  entitled  West  Davenport  Imp.  Go.  v.  Theophilus,  177  Iowa 
353.  In  the  first  case,  a  plat  is  set  out,  showing  the  lots 'which 
are  a  part  of  the  property  of  plaintiff  Schick,  the  river,  the 
road,  and  the  strip  of  ground.    This  may  not  be  accurate,  as 
applied  to  the  contentions  of  the  parties  in  this  case,  but  it 
gives  a  general  idea  of  the  situation,  and  we  refer  to^t,  rath- 
er than  take  the  time  in  attempting  to  give  long  descriptions, 
or  setting  out  a  new  plat.    The  plaintiff  Schick,  in  this  case, 
still  contends,  as  he  did  in  the  other  cases,  as  he  now  states 
it,  that  the  idea  that  there  were  private  property  rights  be- 
tween the  River  Road  and  river  was  born  of  the  greed  of  the 
ImprovementCompany  and  the  desire  on  the  part  of  the  Ice 
Company  to  keep  him  out  of  the  ice  business;  and  that  the 
Ice  Company  is  not  now  in  a  position  to  argue  that  it  is  an 
jnnocent  purchaser,  or  that  the  Improvement  Company  is 
a  vendor  in  good  faith.    Appellees  concede  in  argument  that 
the  Improvement  Company  is  interested  only  in  the  amount 
of  the  consideration,  $1,500,  which  they  were  to  receive  from 
the  Ice  Company  for  the  strip  in  question,  and  they  argue 
from  this  that  the  Ice  Company  is  the  real  defendant;  and 
appellees  urge  that  the  decree  establishes  the  fact  that  the 
land  between  the  west  line  of  the  highway  and  the  river  tie- 
longs  to  the  public,  and  that  appellants  are  only  restrained 
from  carrying  out  their  threats  to  exercise  private  ownership 
over  it ;  that,  if  appellants  lose  this  law  suit,  they  lose  noth- 
ing which  should  be  of  value  to  them,  because  they  still  have 
the  right  to  use  the  property  in  common  with  the  public; 
that,  if  they  succeed,  they  will  bar  Schick  and  the  public  from 
access  to  the  river.    The  Improvement  Company  obtained 
title  to  a  tract  of  land  in  1896,  by  deed  from  one  Murphy, 
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without  warranty,  which  purports  to  convey  all  the  land  to 
the  river,  and  including  the  road  in  question,  although  no 
reference  to  the  road  is  made  in  the  deed.    As  we  understand 
it,  Mr.  Murphy  was,  at  that  time,  an  officer  in  the  Improve- 
ment Company.    He  testifies  that  he  has  been  secretary  and 
treasurer  of  the  Improvement  Company  ever  since  it  was 
organized,  in  May,  1896.    Defendants  admit  that  this  was 
subject  to  the  burden  of  the  easement,  as  they  put  it,  of  the 
public  highway  known  as  the  River  Road.    Appellees  think 
it  is  more  than  an  easement,  because  the  road  or  street  at 
the  point  in  controversy  is  within  the  limits  of  the  town,  and 
they  contend  that  the  fee  to  the  street  is  in  the  town.    This 
and  several  other  points  are  suggested  in  argument,  but  we 
shall  not  go  into  a  detailed  discussion  of  all  of  them,  because 
appellants  say  that  the  two  propositions  which  we  shall  re- 
fer to  in  a  moment  fairly  present  everything  that  is  in  dis- 
pute in  this  case.    Appellees  contend  that  they  have  shown 
that  the  road  in  question  was  used  and  worked,  and  because 
thereof,  they  have  shown  there  was  a  road  by  prescription, 
which  extended  to  the  river,  and  that,  therefore,  there  is  no 
land  east  of  the  highway  or  street  to  which  defendants  have 
any  claim.    But  they  say,  too,  and  seem  to  rely  most  strong- 
ly upon  the  proposition,  that  there  was  a  dedication  to  public 
use  by  the  Improvement  Company,  of  all  such  land,  if  there 
is  any  there.    The  defendants  are  claiming  title  to  the  land, 
but  plaintiffs  are  only  claiming,  for  themselves  and  the  pub- 
lic in  general,  the  right  to  use  it  as  public  property.    Under 
these  circumstances,  the  propositions  for  consideration  are 
narrowed  somewhat    There  seems  to  be  little,  if  any,  dispute 
between  counsel  as  to  the  law  of  the  case,  so  that  it  is  almost 
altogether  a  question  of  fact.    Appellants  concede  that  the 
trial  court  was  right  in  finding  that  there  was  a  road  at  the 
point  in  question  by  prescription,  but  claim  that  there  was 
no  dedication. 

1.    Appellants  say  that,  because  of  the  conveyance  by 
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Murphy  to  the  Improvement  Company,  and  their  concession 
that  the  conveyance  was  subject  to  the  rights  of  the  public 

in  the  road  or  street,  the  first  question  is 
1.  highways  :         the  width  or  extent  of  the  River  Road.    They 

prescription :  * 

£wplof0iandT      dispute  plaintiffs'  claim  that  the  prescriptive 

right  extends  to  the  river,  and  that,  there- 
fore, there  was  no  land  of  the  Improvement  Company.  De- 
fendants sought  to  show  that  there  was  land  east  of  the  road 
and  'between  it  and  the  river,  by  two  methods :  First,  that 
the  road  'had  been  used  and  worked  in  such  a  way  as  that  the 
prescriptive  right  of  the  public  was  to  a  road  narrower  than 
as  contended  by  plaintiffs,  defendants  contending  that  the 
road  was  about  20  feet  wide,  before  it  was  widened  by  secur- 
ing additional  ground;  and  second,  that,  considering  the 
evidence  as  to  the  growth  of  vegetation  along  the  water's 
edge,  under  the  rule  for  determining  high-water  mark,  the 
trial  court  should  have  found  the  high-water  mark  to  have 
been  lower,  and  farther  east,  thus  leaving  more  land  ex- 
posed east  of  the  road.  One  of  the  plats  seems  to  represent 
the  water  line  at  a  river  stage  of  9  feet  4  inches  above  low- 
water  mark,  and  that  the  water's  edge  is  52  feet  from  the 
fence,  at  the  narrowest  point,  and  varies  from  that  distance 
to  90  feet  from  the  fence  on  the  west  side  of  the  highway, — at 
least,  this  is  appellants'  contention.  It  should  have  been 
said  that  there  is  no  fence  on  the  east  True,  there  is  evi 
denoe,  as  contended  by  appellants,  that  there  is  hardwood 
timiber  growing  on  the  bank,  which  is  submerged  by  a  9-foot 
stage;  but  a  9-foot  stage  does  not  remain  in  the  river  enough 
days  in  each  year  to  prevent  hardwood  timber  from  growing 
at  points  below  where  the  9-foot  stage  reaches  it  There  is 
evidence,  also,  that  there  are  places  where  hardwood  timber 
grows  below  the  9-foot  level ;  that  a  6-f oot  stage,  and  even 
lower,  does  not  exist  long  enough  to  damage  timber  not 
aibove  a  6-foot  stage.  But  there  is  evidence  of  a  witness  that 
the  highest  stage  in  that  locality  is  about  19  feet;  and  that 


May  1919]  Schick  v.  West  Davenport  Imp.  Co.  13 

9  or  10  feet  is  a  pretty  good  high-water  stage;  and  that  the 
timber  which  grows  at  the  lower  stage  is  the  kind  that  can 
stand  the  water, — but  not  fruit  trees.    Another  witness  says 
he  never  found  many  elm,  maple,  and  large  trees  that  grew 
on  the  land  that  was  submerged  in  the  9-foot  sfage.    It  was 
stipulated  at  the  trial  that  the  stage  of  the  river,  as  shown 
at  the  government  bridge,  is  7.50  feet ;  and  that,  in  1892,  the 
Mississippi  River  reached  a  stage  of  15.10  above  low-water 
mark ;  and  that  is  the  highest  stage  ever  reached  by  the  river 
at  the  bridge  since  the  government  signal  service  was  esta-b- 
lished.   There  is  evidence  that  the  road  in  question  has  al- 
ways been  a  public  highway,  used  by  the  public  for  45  years 
or  more;  that  the  road  itself  was  formerly  under  water  each 
year,  but  in  recent  years,  that  part  of  the  road  within  the 
town  has  'been  filled  up.    There  is  evidence  that  the  town 
authorities  claimed  a  60-foot  road.    The  testimony  is  quite 
voluminous  on  these  propositions  as  to  the  width  of  the  road, 
and  whether  there  is  or  is  net  any  land  east  of  it.    Evidence 
goes  back  to  1857,  in  regard  to  attempts  to  establish  a  road 
and  abandonment  thereof,  and  resurveys,  evidence  of  sur- 
veyors, vegetation  on  the  river  bank,  the  growth  of  crops 
and  timber,  the  use  of  the  road,  and  other  matters.    It  would 
serve  no  useful  purpose  to  go  into  the  evidence  in  detail,  and 
would  unduly  extend  the  opinion.    Some  of  the  evidence  will 
be  referred  to  later.     After  examining  the  record,  we  are 
satisfied  with  the  findings  of  the  trial  court,  and  conclude  for 
ourselves  that  such  findings  are  sustained  by  the  evidence. 
2.    Appellants  state  their  second  proposition  substan- 
tially thus :    If  it  has  not  been  shown  that  the  easterly  bound- 
ary of  the  River  Road  is  ordinary  high-water  mark,  the  next 

question  is  whether  the  Improvement  Com- 

2s  Dl5iro  t«bJ  :       P811^  ever  Par*e*  ^tk  t*16  rights  it  acquired 
JJJBjJJJJ? :  by  the  Murphy  deed :   that  is,  as  we  under- 

S£?&!r».         stand  them,  whether  there  has*  been  a  dedi- 
JJJgf  °°  cation.    This,  too,  is  largely  a  question  of 

fact.  Plaintiff  Schick  testified  that  he  bought 
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the  property  from  the  Improvement  Company  so  that  he  oould 
have  access  to  the  river;  that  the  town  exercised  ownership 
over  parts  of  land  between  the  fence  and  river,  which  were 
not  a  part  of  the  worn"and  traveled  road;  that,  before  the 
suit  was  started,  the  Improvement  Company  said  they  were 
going  to  sell  the  river  front;  that  he  bought  the  property  to 
go  into  the  ice  business;  and  that  he  so  testified  before  the 
officers  of  the  Ice  Company,  in  the  former  trial  of  this  case; 
that  it  is  a  good  place  to  cut  ice  there,  because  there  is  still 
water;  that  the  mayor  of  the  town  went  to  the  Ice  Company, 
or  some  of  its  officers,  in  regard  to  some  sheds  which  were 
being  constructed  along  the  river  bank ;  that  he  was  present. 
Another  witness  testifies  to  his  having  a  factory  or  building 
on  the  east  side  of  the  traveled  road;  that  he  got  permission 
from  the  mayor,  who  said  that,  if  there  was  any  objection, 
witness  would  have  to  move  it,  which  he  promised  to  do; 
that  he  got  no  permission  from  either  of  defendants;  that 
they  never  notified  him  to  get  off;  that  they  never  objected 
to  his  being  there ;  that  this  was  two  years  before  the  trial 
of  this  case,  which  began  in  June,  1915.  The  same  witness 
says  that  he  was  interested  in  the  Ice  Company  in  1903,  and 
represented  that  company  in  regard  to  building  a  chute 
across  the  road  in  question  for  icehouses,  and  got  the  con- 
sent from  the  board  of  supervisors  to  build  the  chute  across 
the  road ;  that,  when  he  and  Albrecht  went  to  the  board  of 
supervisors,  they  were  told  by  the  board  to  span  the  60-foot 
road  with  a  40ifoot  opening, — to  leave  it  so  there  would  be  a 
passage  in  front  of  the  piers,  and  put  it  about  the  center  of 
the  40-foot  opening ;  that  he  made  a  sketch,  as  directed,  and 
they  said  to  go  ahead  with  it.  He  also  testified  as  to  the 
town's  exercising  further  acts  of  ownership  over  the  prop- 
erty in  regard  to  an  ice  shed  on  the  river  side,  near  the  chute, 
and  that  permission  was.  obtained  from  the  town  to  erect  the 
shed;  that  he  went  with  the  mayor  when  they  started  to 
build  the  shed,  and  that  the  witness  was  constable  amd 


May  1019]   Schick  v.  West  Davenport  Imi\  Co.  15 

sh&l  of  the  town  at  the  time;  that  they  asked  the  inaq  who 
was  building  it  what  it  was  built  for,  and  received  the  an- 
swer  that  it  was  for  just  a  little  tim£  igAthe  summer;  and 
that  the  mayor  told  him  not  to  rent  it, — if  he  did,  he  would 
have  to  move  it  off,  as  it  was  on  their  road;  and  that  the 
man,  Buckingham,  who  was  in  the  employ  of  the  Ice  Com- 
pany, agreed  to  do  it ;  that  this  was  in  this  60-foot  strip, 
which  the  town  claimed  as  a  6©*foot  road. 

Another  witness  says  there  had  been  several  boathouses 
along  there,  and  that  he  had  a  talk  with  Mr.  Baker,  president 
of  the  Improvement  Company,  or  some  member  of  the  com- 
pany, before  they  macadamized  the  streets  of  the  town,  to  get 
some  rock  that  projected  out  ait  a  point;  that  they  said  it 
was  being  held  for  the  benefit  of  the  public;  that  the  rock 
was  lying  right  at  the  water's  edge,  where  the  road  was  nar- 
row, between  the  road  and  the  river;  that  they  wanted  to 
take  it  out  while  the  river  was  low.  Witness  Kimball,  a  sur- 
veyor, testifying  for  defendants,  testifies  that  he  made  nearly 
all  the  plats  thait  have  been  used  in  reference  to  laying  out 
this  property  and  selling  it;  made  the  plat  that  is  desig- 
nated as  New  Rockingham  Plat,  for  defendants;  can't  re- 
member when ;  all  of  the  plat  known  as  New  Rockingham 
is  shown  on  Exhibit  C;  doesn't  remember  whether,  in  that 
plat,  the  River  Road  is  shown  as  a  street;  doesn't  know  the 
width  <rf  the  River  Road  in  front  of  the  platted  part  of  New 
Rockingham;  the  line  of  the  River  Road  farthest  from  the 
river  couldn't  be  located  except  by  the  fence  lines  on  the 
ground;  doesn't  know  whether  that  is  platted  now,  and 
shown  to  be  all  road  from  the  fence  on  the  side  farthest  from 
the  river,  down  to  the  river;  doesn't  know  how  wide  it  is; 
is  not  prepared  to  say  how  wide  the  River  Road  is  at  that 
point. 

"Am  not  prepared  to  say  how  wide  it  is  at  any  point  as 
shown  in  this  exhibit;  am  unable  to  state  how  wide  the 
River  Road  is  where  it  crosses  the  railroad  track.    The  road 
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north  from  the  railroad,  as  I  remember  it,  as  platted  through 
there,  is  60  feet, — that  is  merely  my  recollection.  Think  the 
two  lines  I  have  drawn  across  the  railroad  track,  if  meas- 
ured by  square  on  l  y  map,- would  show  a  60-foot  road." 

The  evidence  of  plaintiff  is  that  one  of  the  plats  which 
were  exhibited  to  him  by  defendants,  and  on  which  he  relied, 
showed  no  land  between  the  road  and  the  river.  Mr.  Baker, 
civil  engineer,  and  member  of  the  Improvement  Company, 
was  asked : 

"Q.  What  you  intend  to  convey  is  something  between 
the  river, — something  that  lies  between  the  river  and  the 
road  ?  A.  That  is,  whatever  the  road  may  be,  certainly,  with- 
out specifying  any  width,  that  is  true.  I  do  not  accurately 
know  where  that  road  is  located.  I  do  not  know  the  width 
of  it.  In  general  terms,  I  would  say  the  road  ran  parallel 
to  the  river :  that  is  the  best  description  I  can  give  now." 

The  Improvement  Company  sent  the  following  commu- 
nication to  the  board  of  supervisors : 

"Davenport,  Iowa,  July  26,  1907. 
"To  the  Hon.  Board  of  Supervisors,  Scott  County,  Iowa : 

"Gentlemen :  We  are  advised  that  you  propose  building 
a  permanent  roadway  along  the  Mississippi  River  from  the 
old  town  of  Rockingham  north  to  the  crossing  of  the  C,  R. 
I.  &  P.  Ry.  If  it  will  aid  you  in  doing  so  and  you  require 
additional  ground  from  which  to  borrow  earth  to  form  the 
base  in  the  building  of  such  highway,  we  shall  be  pleased  to 
donate  strips  of  ground  running  from  five  to  ten  feet  in 
width,  parallel  to  and  adjacent  to  the  present  highway,  at 
points  where  it  is  necessary  to  so  widen  the  highway,  pro- 
vided you  will  remove  the  fence  and  replace  same  on  the  new 
line.  This  is  in  accordance  with  conversation  with  your  Mr. 
Dutcher. 

"Yours  very  truly, 

"West  Davenport  Improvement  Co. 
"By  George  T.  Baker,  President." 
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The  proposition  was  accented  by  the  board,  August  6, 
1907.  Appellees  attach  significance  to  the  sentence  near  the 
aid,  in  regard  to  removing  the  fence  and  replacing  it  on  the 
new  line;  and  they  say  that,  as  there  never  was  any  fence 
between  the  traveled  road  and  the  river,  the  letter  is  an  ad- 

* 

mission  that  there  is  no  land  there  belonging  to  the  Improve- 
ment Company,  suitable  to  make  a  road  out  of,  or  with.    It 
might  tend  to  show  that  the  Improvement  Company  was  then 
making  some  claim  to  the  property.    The  testimony  of  Mr. 
Duteher  is  that  the  strip  for  widening  the  road  was  on  the 
west  side  of  the  road,  away  from  the  river,  and  that  the  rea- 
son for  buying  that  strip  was  that,  on  top  of  the  bank  to  the 
fence,  it  was  narrow, — at  one  place,  about  20  feet,  and  they 
bought  it,  not  only  to  widen  the  street,  but  to  carry  it  toward 
the  icehouse  and  the  other  way,  and  to  get  it  above  a  cer- 
tain height;  that  he  consulted  Mr.  Baker  about  it;  that  the 
Improvement  Company  donated  a  strip  about  10  feet  wide, 
and  afterwards  a  little  more,  which  was  used  to  raise  the 
road,  bo  it  would  be  as  high  as  the  ordinary  high  water; 
that  they  were  going  to  macadamize  the  road  there,  and 
wanted  to  make  it  so  that  they  could  use  it  at  almost  all 
ordinary  times;  that,  almost  every  year,  some  parts  of  the 
road,  the  low  places,  were  under  water;  that  they  got  a  10- 
foot  strip  from  other  owners,  also.    The  evidence  shows  that 
among  the  trees  on  the  strip  in  question  are  telephone  or 
telegraph  poles,  which  one  witness  says  are  usually  placed 
in  public  streets;  and  there  is  no  claim  that  the  consent  of 
appellants  was  obtained  in  order  that  the  poles  be  placed 
there. 

May  6,  1908,  the  Improvement  Company  granted  to  the 
United  States  of  America  what  is  denominated  an  easement. 
This  was  recorded  in  May,  1915.  It  names  the  consideration 
of  one  dollar,  and  recites  that  the  grantor  grants  unto  the 
United  States  of  America,  "for  the  use  of  the  public  forever, 
the  right  to  construct  and  maintain  a  harbor  of  refuge  in 

You   186  I  A.— 2.        ^ 
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Rockingham  Slough,  adjoining  the  land  owned  by  said  Im- 
provement Company,  to  tie  floating  crafts  to  the  shore,  and 
to  have  convenient  access  from  the  shore  to  the  floating  craft, 
subject  to  such  proper  regulations  as  city  or  town  authority 
may  enact"  Appellants  suggest  that  this  is  only  an  ease- 
ment, and  that  they  have  a  right  to  convey,  subject  to  the 
easement.  Appellees,  in  answer  to  this,  say  that  the  grant 
is  perpetual,  and  that  appellants  do  not  claim  otherwise; 
and  appellees  argue  that  this  instrument,  of  itself,  amounts 
to  a  dedication.  They  point  out,  too,  that  the  grant  pro- 
vides that  it  is  subject  only  to  such  proper  regulations  as 
may  be  imposed  by  the  town,  and  that  the  defendants  are 
claiming  the  right  to  impose  the  regulations,  and  to  keep 
the  ptrblic  away  from  the  river.  There  may  be  other  circum- 
stances in  the  record  which  bear  upon  the  question  of  dedi- 
cation, and  we  shall  not  take  up  or  determine  separately  the 
several  propositions  l>efore  suggested.  We  have  not  attempt- 
ed to  set  out  the  evidence  to  any  considerable  extent,  but 
have  only  culled  therefrom  certain  parts  thereof,  bearing 
upon  the  different  propositions.  There  is  a  conflict  at  some 
points.  n 

There  was  evidence  justifying  the  trial  court  in  its  find- 
ing that  the  Improvement  Company  exhibited  to  plaintiff 
Schick  plats  on  which  no  land  was  shown  to  exist  between 
the  river  and  the  highway,  and  that  Schick  depended  there- 
on. In  view  of  our  holding  on  the  other  propositions,  we 
deem  it  unnecessary  to  discuss  this  one. 

Considering  the  entire  record,  we  are  satisfied  that  the 
equities  are  with  the  plaintiffs,  and  that  the  trial  court  right- 
ly decided  the  issue. — Affirmed. 

Ladd,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


May  1910]        Bensen  &  Marxer  v.  Reger.  19 

Bsnsbn  &  Marxer,  Incorporated,  Appellee,  v.  J.  M.  Reger, 

et  ah,  Appellees;  Troy  Laundry  Machinery 

Company,  Limited,  Intervener,  Appellant. 

CHATTEL  HORTGAGB8:  Cancellation  of  Lien.  A  mortgage  lien  is 
1  not  loot  by  the  unexecuted  acceptance  by  the  mortgagee  of  an 
offer  by  one  of  several  joint  mortgagors  td  surrender  the  mort- 
gaged property,  followed  by  the  turning  over  of  the  said  prop- 
erty by  the  mortgagors,  with  the  consent  of  the  mortgagee,  to 
a  third  party,  who  agreed  to  pay  to  mortgagee  the  unsurren- 
dered mortgage  notes. 

CHATTEL  MOBTGAOE8:    Borden  to  Establish  Cancellation.    He 
S   who  asserts  that  a  mortgagee  has  so  conducted  himself  as  to 

work  a  cancellation  of  the  mortgage  lien  must  so  show  by  a 

preponderance  of  the  testimony. 

Appeal  from  Polk  District  Court. — Hubert  Utterback, 

Judge. 

September  30,  1918. 

Supplemental  Opinion  on  Rehearing  May  14,  1919. 
The  appellant  complains  that  a  chattel  mortgage  given 
to  it  was  held  to  be  noneffective,  as  against  the  claims  of 
the  other  parties  to  the  litigation.— Reversed  and  remanded. 

Casper  Schenk,  for  appellant. 

T.  L.  Sellers  and  H.  L.  Bump,  for  appellees. 

Salinger,  J.— I.    Prank  Tillotson,  B.  M.  Tillotson,  and 
Emma  Tillotson   made  a  chattel  mortgage  to  appellant 
upon  a  certain  piece  of  laundry  machinery  bought  of  ap- 
pellant.   The  mortgage  secured  ten  prom- 
L  Momlm :        ksory  notes,  given  by  these  parties  at  the 
cjn«n*ttoa        Bame  timeg    This  chattel  mortgage  is  prior, 

in  point  of  time,  to  any  claim  which  the 
other  parties  to  the  suit  have.  But  they  claim  the  mort- 
gage is  no  longer  effective,  and  should  be  canceled ;  and  the 
trial  court  canceled  it.    The  machinery  has  been  sold,  and 
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the  appellant  now  makes  claim  upon  the  proceeds.  If  these 
notes  are  still  enforcible,  and  this  mortgage  effective,  ap- 
pellant is  entitled  to  recover  the  sum  claimed  by  it.  Among 
other  things,  the  appellees  argue  that  the  mortgage  was 
not  so  recorded  as  to  impart  notice.  But  neither  this 
point  nor  some  others  argued  are  in  the  case. 

II.    The  only  defense  pleaded  is: 

"That  the  said  contract  of  purchase,  notes  and  mort- 
gage has  been  canceled,  and  the  property  secured  thereby 
returned  to  appellant  on  or  about  January  1,  1914,  and 
it  accepted  said  machinery  and  sold  the  same  to  the  de- 
fendant J.  M.  Reger;  and  that  said  note  and  mortgage  are 
6f  no  force  and  effect,  and  the  lien  on  the  said  personal 
property  has  been  canceled,  and  is  now  void  and  of  no 
effect." 

We  construe  this  pleading  to  defend  with  the  claim 
that  the  mortgage  indebtedness  should  be  canceled,  and 
the  mortgage  is  no  longer  effective  as  a  lien.  While  it  is 
said  this  is  so  because  appellant  accepted  the  machinery 
and  sold  the  same  to  Reger,  we  think  this  is  no  more  than 
a  fact  argument  why  cancellation  is  due,  and  that  it  does 
not  enlarge  the  defense  beyond  claiming  that  cancellation 
is  due.  The  appellees  confess  that,  if  certain  specified 
transactions  "did  not  amount  to  a  merger  or  cancellation" 
of  the  mortgage,  then  the  decree  cannot  be  sustained.  We 
agree  with  appellant  that  the  sole  question  is  whether 
these  transactions  sustain  a  cancellation  of  the  mortgage 
and  mortgage  debt.  The  decree  holds  appellant  canceled 
its  debt  because  of  a  request  by  Frank  Tillotson,  and  be- 
cause, subsequent  to  or  in  connection  with  this  cancella- 
tion, it  sold  the  machinery  to  defendant  Reger.  The  ques- 
tion is  whether  whatsoever  was  done  in  the  premises  sus- 
tains the  conclusion  of  the  trial  judge  that  its  effect  was 
to  extinguish  the  lien  of  the  mortgage  and  the  mortgage 
debt. 
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The  witness  Frank  Tillotson  says  he  purchased  the 
machinery  originally,  and  later  wrote  the  machinery  com- 
pany that  he  could  not  pay  the  note,  and  it  would  have 
to  take  the  property.  The  appellant  acknowledged  the  re- 
ceipt of  this  communication,  and  added: 

"You  will  therefore  please  have  the  mangle  crated  and 
shipped  back  to  us  at  Chicago,  having  the  freight  receipt 
read  'Returned  for  repairs.'  Please  have  this  done  at 
once.*' 

Though  Frank  Tillotson  purchased  the  machinery,  that 
does  not  establish  that  he  was  or  remained  its  sole  owner, 
and  that  he  alone  was  or  remained  indebted  for  the  pur- 
chase price.  On  the  contrary,  the  mortgage  given  for  the 
purchase  price  was  signed  by  himself  and  the  other  two 
Tillotsons.  Now,  the  mere  giving  of  the  mortgage  does 
not  prove  that  the  property  mortgaged  belongs  to  the  mort- 
gagor. Lee  County.  Sav.  Bonk  v.  Snodgrass  Bros.,  182 
Iowa  1387.  On  the  other  hand,  the  fact  that  Frank  Til- 
lotson did  the  purchasing  does  not  prove  he  was  the  sole 
owner  of  the  property  to  secure  and  evidence  the  purchase 
price  of  which  he  and  two  others  gave  this  mortgage  and 
these  notes.  It  is,  however,  proved  that  the  mortgage  debt 
was  owed  by  all  three,  and  nothing  is  left  open  except 
whether  Frank  Tillotson  alone  owned  the  mortgaged  ma- 
chinery. That  there  is  failure  to  prove  that  Frank  Tillot- 
son was  sole  owner  does  appellant  no  harm.  For  the  bur-. 
den  of  proving  every  element  to  establish  cancellation  is 
on  appellee.  Code  Section  S622,  3629 ;  6  Cyc.  281 ;  34  Cyc. 
1094;  16  Cyc  926;  27  Cyc.  1397.  It  is  elementary,  then, 
that  a  request  by  Frank  Tillotson  alone  that  the  mort- 
gaged property  be  taken  back  and  the  mortgage  debt  can- 
celed, effects  nothing,  even  though  the  mortgagee  agreed  to 
the  proposal.  At  most,  all  that  was  accepted  was  the  of- 
fer of  one  mortgage  debtor  to  cancel  the  mortgage  debt 
owed  by  three.    Moreover,  the  offer  and  acceptance  on  pa- 
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per  were  not  completed  by  delivery  to  the  mortgagee,  in  ac- 
cordance with  the  terms  of  its  acceptance.  In  Frentress  v. 
Markle,  2  G.  Greene  563,  two  executed  a  partnership  note. 
Before  the  note  became  due,  they  dissolved,  and  it  was 
agreed  that  one  partner  should  take  the  property  and  pay 
the  debts  of  the  firm.  The  holder  of  the  note  approved  the 
arrangement,  and  promised  to  return  the  note,  and  take  in 
satisfaction  the  individual  notes  of  the  one  partner,  and 
give  the  other  a  receipt.  But  the  old  note  was  not  given 
up,  nor  was  a  new  note  or  receipt  given,  and  it  was  held 
the  agreement  did  not  show  a  release  of  the  one  partner, 
nor  an  accord  and  satisfaction,  and  was  not  more  than  an 
executory  agreement.  At  this  point,  consideration  is  lack- 
ing. A  release  must  be  supported  by  a  sufficient  consid- 
eration. 34  Cyc.  1048.  That  may  be  some  disadvantage  to 
the  creditor — the  altering  of  his  condition  for  the  worse, 
which  may,  among  other  things,  arise  because  of  some  re- 
lease of  the  principal,  or  the  surrender  of  some  security  or 
right.  32  Cyc.  54.  9It  may  be  a  detriment  to  the  debtor.  9 
Cyc.  308.  A  promise  by  a  creditor  of  a  firm  to  release  one 
partner  and  hold  the  others  is  not  supported  by  a  considera- 
tion, when  the  partner  claiming  the  discharge  parted  with 
no  security,  and  did  not  act  upon  the  promise  to  release. 
Fogg  v.  Hambel,  21  Iowa  140.  And  mere  voluntary  declara- 
tions made  by  a  creditor  that  a  debtor  is  discharged  or  re- 
leased do  not  bind  him.    34  Cyc.  1046. 

III.  We  therefore  hold  that,  to  this  point,  nothing 
occurred  which  canceled  the  mortgage  or  justified  the  court 
in  canceling  it 

But  this  was  not  all  that  was  done.  After  the  said 
acceptance  by  the  appellant,  Frank  Tillotson  exercised 
whatever  authority  he  had  in  the  premises  in  another  di- 
rection. He  advised  the  appellant  that  Beger  "will  take 
up  the  unpaid  notes  on  mangle."  Upon  this,  the  appellant 
responded  that,  as  soon  as  it  received  a  draft  for  $30.60, 
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it  would  immediately  cancel  "the  three  notes  which  fell 
due  October,  November  and  December  20th."  This 
worked  an  abandonment  of  the  acceptance  of  the  offer 
to  surrender  the  machinery  to  appellant  in  return  for  a 
cancellation  of  the  mortgage  debt  If  the  trial  court  was 
justified  in  canceling  this  debt,  it  must  be  because  of  the 
consent  by  appellant  that  the  property  might  be  turned 
over  to  Reger,  upon  compliance  by  Beger  with  conditions 
stated  in  this  last  acceptance.  Now,  surely,  where  the 
holder  of  a  mortgage  consents  to  a  sale  of  the  mortgaged 
property  upon  condition  that  the  new  owner  shall  pay  the 
mortgage  debt,  this,  of  itself,  is  neither  a  merger  nor 
a  cancellation  of  the  mortgage  debt,  and  of  itself  justifies 
no  cancellation  of  such  debt  by  the  court.  It  is  the  posi- 
tion of  appellee  that  the  effect  of  this  was  to  both  cancel 
the  mortgage  and  extinguish  the  mortgage  debt.  It  may 
be  said,  in  passing,  that,  if  it  be  assumed  it  was  intended 
by  this  to  release  the  mortgagors  from  personal  liability, 
it  does  not  follow  that  the  mortgage  itself  was  discharged. 
27  Cyc.  1404.  But  passing  that,  it  is  our  opinion  that  the 
letter  from  appellant  is,  first,  a  permission  to  sell,  which 
would  avoid  prosecution  for  selling,  and,  next,  an  accept- 
ance of  an  offer  of  additional  security.  Our  reasons  for 
this  view  are  the  following: 

(a)  The  witness  Tillotson  says  he  did  not  agree  to 
give  op  his  claims  to  the  property,  because  (in  effect)  he 
would  not  do  so  since  the  notes  and  mortgage  were  stand- 
ing against  him. 

(b)  This  witness  seems  to  have  made  no  denial  or  dis- 
claimer when  the  attorney  of  appellant  told  him  that,  if 
the  claim  was  not  made  out  of  the  machinery,  it  would 
still  have  to  be  got  out  of  him. 

(c)  It  is  contrary  to  common  knowledge  of  what  con- 
stitutes ordinary  business  prudence  that  one  who  had  a 
mortgage   for   all    the   purchase   price   remaining   unpaid 
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should  take  the  notes  of  an  unknown  man  for  part  of  that 
sum  in  place  of  that  mortgage,  demand  no  new  mortgage, 
and  yet  intend  to  cancel  the  one  it  had. 

(d)  The  letter  states  that,  if  draft  was  sent,  the  sale 
to  Beger  was  approved;  and  that,  in  event  of  said  remit- 
tance, three  specified  notes  would  be  canceled.  Designatito 
utiius  est  excluffio  alterius  thus  negatives  any  intention  to 
cancel  the  whole  mortgage  debt. 

(e)  Appellant  retains  the  instrument,  uncanceled  and 
undefaced.  See  Corbin,  v.  McAllister,  144  Iowa  71,  78 ;  Jones 
v.  Fennmore,  1  G.  Greene  134,  at  147;  27  Cyc.  1399,  Note 
77. 

(f)  There  was  no  instrument  of  release,  nor  release 
of  record. 

(g)  It  is  stipulated  the  notes  and  mortgage  have  never 
been  paid;  that  they  were  due  the  appellant,  and  were 
still  its  property  at  the  time  of  the  trial. 

3-b 
At  the  outset,  appellees  were  met  by  the  presumption 
of  continuity.    There  having  been  a  debt,  it  is  presumed 
that  it  still  exists,  until  it  be  satisfactorily  proved  by  the 

challenger  that  it  had  been  extinguished. 
2.  chattel  The  utmost  that  might  be  claimed  for  the 

MORTGAGES  :  .  t 

burden  to  es-       appellees  is  that  the  testimony  is  in  equi- 

tablish  .  ^ 

cancellation.  poise ;  that  its  theory  of  cancellation  or  mer- 
ger is  as  tenable  as  the  theory  that  there 
was  no  release,  cancellation,  or  merger,  but  merely  the 
taking  on  of  additional  security.  The  proof  certainly  does 
not  preponderate  in  favor  of  the  theory  of  the  appellee. 
This  is  so  if  the  claim  were  established  that  appellant  had 
made  no  demands,  either  for  the  machine  or  for  payment. 
The  fact  is,  there  were  no  demands  made  of  Prank  Tillot- 
son  for  the  possession  of  the  machine,  nor  payment.  That, 
however,  is  not  unnatural,  since  appellant  knew  the  ma- 
chinery was  in  the  possession  of  Reger,  and  had  virtually 
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agreed  to  look  to  Reger  as  the  primary  debtor,  as  between 
himself  and  the  Tillotsons.  But  as  to  Reger,  a  demand  was 
made  for  payment  of  three  of  the  notes,  with  the  statement 
that  they  were  past  due.  Appellee  seeks  to  avoid  this  by  the 
argument  that  the  form  of  the  demand  spoke  of  the  notes 
as  "your"  note,  and  that  "your,"  being  singular,  had  refer- 
ence to  Reger  alone,  and  was,  in  effect,  a  concession  that  he 
alone  was  indebted.  But  "your"  is  a  plural,  as  well  as  a 
singular,  possessive  pronoun,  and  the  salutation  in  the  letter 
was  the  plural,  "Gentlemen." 

IV.  In  view  of  the  result  here,  we  have  no  occasion  to 
consider  the  claim  that  the  sale  to  Reger  was  within  the 
statute  of  frauds,  nor  the  complaint  that  the  appellant  was 
not  permitted*  to  reopen  the  case  after  the  same  had  been 
submitted. 

The  decree  is  reversed.  The  cause  is  remanded  for  de- 
cree establishing  the  claim  made  by  appellant,  and  giving  it 
priority  over  the  claims  of  all  other  parties  to  the  suit.  Or, 
at  its  election,  appellant  may  take  decree  in  this  court,  in 
rule  manner  and  time. — Reversed  and  remanded. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 
Supplemental  Opinion  on  Rehearing. 

Salinger,  J.  Appellees  earnestly  insist  now  that  the 
record  justified  no  action  on  part  of  this  court  concerning 
the  cancellation  of  the  mortgage.    It  is  said : 

'The  argument  of  cancellation  of  the  mortgage  was 
never  mentioned  nor  heard  of  nor  presented  to  any  court, 
until  the  appellant,  in  his  reply  argument,  misstated  the 
issues." 

We  find  that,  in  a  petition  of  intervention  filed,  there 
was  an  express  allegation  "that  the  said  contract  of  pur- 
chase, notes  and  mortgages  *  *  *  have  been  canceled 
*    *     *     and  that  the  said  notes  and  mortgage  are  of  no 
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force  and  effect  and  the  lien  on  the  said  personal  property 
has  been  canceled  and  is  now  void  and  of  no  effect."  On  the 
trial,  the  witness  Frank  Tillotson  was  asked  whether  the 
mortgage  had  been  canceled.  The  decree  below  recites  that 
the  Troy  Machinery  Company,  at  the  request  of  Tillotson, 
"canceled  its  contract'with  the  said  Tillotson  for  the  pur- 
chase of  said  mangle,  and  thereby  canceled  its  mortgage  and 
the  lien  thereof,  and  that,  subsequent  to  the  canceling  the 
debt  and  lien,  it  sold"  the  property.  The  point  was  not  first 
made  in  the  reply  argument  for  the  appellant,  but  in  its 
opening  argument.  There,  it  was  stated  that  "the  sole  ulti- 
mate issue  in  controversy  is  whether  or  not  appellant's  mort- 
gage had  been  canceled  or  released,  prior  to  the  action."  In 
another  part  of  its  argument,  appellant  stated  that  uthe 
court  held  that  appellant's  mortgage  had  been  canceled,  and 
dismissed  the  petition  of  intervention."  In  its  statement  Off 
errors  relied  upon,  appellant  urged  there  was  error  in  hold- 
ing "that  the  Troy  Laundry  Machinery  Company  had  can- 
celed its  mortgage  and  the  lien  thereof." 

We  have  no  wish  to  chide  counsel  for  being  zealous,  but 
when  such  a  zeal  is  expended  on  "ear  kissing"  argument, 
based  on  a  mistaken  view  of  the  record,  we  must,  of  course, 
be  controlled  by  the  record. 

II.  We  have  been  led  into  error  in  giving  the  appel- 
lant preference  over  the  appellee  Alfred  Tonks.  This  is  due 
to  our  having  overlooked  a  concession  made  in  the  argument 
of  the  appellant.    That  concession  is  as  follows : 

"It  is  conceded  that  Mr.  Alfred  Tonks  is  entitled  to  a 
preference  in  the  sum  of  $100  against. this  fund  for  labor 
performed  within  90  days,  under  Section  4019  of  the  Code  of 
Iowa." 

The  avoidance  of  the  appellant  is  that  we  should  not 
have  accepted  its  ■said  concession  without  noting  that  ap- 
pended thereto  was  a  reference  to  certain  lines  on  certain 
pages  of  the  abstract ;  that,  had  we  examined  the  pages  re- 
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ferred  to,  we  should  have  found  that  the  facts  did  not  war- 
rant the  concession ;  and  that  neither  said  statute  nor  any 
other  law  gives  the  conceded  preference  upon  the  facts  we 
would  have  found,  had  we  followed  the  references  to  the  ab- 
stract. It  seems  to  us  we  have  no  such  burden.  We  know  of 
no  theory  upon  which  it  is  made  our  duty  to  see  to  it  that 
waivers  in  open  court  are  not  improvidenlly  made.  We  are 
of  opinion  that  it  is  our  right  to  accept  such  a  concession  as 
appellant  made  in  this  case  at  its  face.  We  do  so.  It  fol- 
lows that  the  opinion  to  which  this  is  a  supplement  must 
be  modified  to  the  extent  of  decreeing  that  the  intervener 
Alfred  Tanks  shall  have  a  preference  in  the  sum  of  $100 
against  the  fund  involved  in  this  suit.  It  is,  accordingly, 
so  ordered.  In  all  other  respects,  the  opinion  will  be  ad- 
hered to. 

Petition  overruled,  with  modification. 

Preston,  O.  J.,  Laud  and  Evans,  JJ.,  concur. 


Addib  K.  Davison,  Appellee,  v.  Davison  Realty  Company 

et  al.,  Appellants. 

KBCKIVJUtS:  Grounds  of  Appointment— Assets  of  Corporation  in 
Hanger  of  Dissipation.  In  a  wife's  suit  in  equity  for  assembling 
assets  of  corporation  and  distribution  of  its  assets,  where  stock 
belonging  to  her  husband  had  been  awarded  to  her  as  alimony, 
and  then,  on  appeal,  the  provision  for  alimony  was  converted 
into  a  money  judgment,  with  right  to  hold  the  stock  until  the 
money  was  paid,  and  where  the  husband,  under  a  dissolution 
of  the  corporation,  claimed  by  her  to  be  illegal,  has  secured  the 
money  for  the  said  stock,  and  claims  that  it  has  been  paid  on 
his  personal  debts,  a  preliminary  order  appointing  a  receiver 
to  take  possession  of  such  assets  of  the  corporation  as  are  dia- 
ooTermbie  will  not  be  interfered  with,  it  appearing  prima  fade 
that  tbe  assets  are  in  danger  of  dissipation  or  concealment,  and 
that  the  assets,  largely  in  notes  and  mortgages,  will  draw  in- 
terest in  the  hands  of  the  receiver  as  well  as  anywhere,  and 


/ 


28  Davison  v.  Davison  Realty  Co.      [186  Iowa 

no  objection  being  made  to  personality  of  receiver  nor  as  to 
security  exacted  from  him. 

Salinger,  J.,  dissents. 

Appeal  from  Polk  District   Court. — Lawrencb   DeGraff, 

Judge. 

Mat  14,  1919. 

Appeal  from  an  order  appointing  a  temporary  receiver 
in  a  pending  case.    The  defendant  appeals. — Affirmed. 

Parsons  &  Mills  and  Qeorge  Cosson,  for  appellants. 

Read  &  Read,  for  appellee. 

Evans,  J. — The  plaintiff  is  the  former  wife  of  the  de- 
fendant A.  H.  Davison,  who  was  the  principal  owner  and 
manager  of  the  defendant  corporation.  Prior  to  March, 
1916,  a  suit  for  divorce  was  pending  between  the  parties,  the 
trial  of  which  was  completed  about  March  4th,  and  decree 
was  ajwarded  to  the  plaintiff.  Nine  thousand  dollars  worth 
of  stock,  represented  by  five  certificates  in  the  defendant  cor- 
poration, was  awarded  to  the  plaintiff  as  a  part  of  her  ali- 
mony. This  stock  had  been  in  the  name  and  in  the  posses- 
sion of  the  plaintiff  since  May,  1915.  The  decree  awarding 
her  the  stock  as  alimony  was  not  satisfactory  to  her,  in  that 
she  contended  for  alimony  in  the  form  of  money.  Upon  ap- 
peal to  this  couTt,  the  provision  for  alimony  in  the  decree 
was  converted  into  a  money  judgment,  with  the  right  to  hold 
the  stock  until  the  money  should  be  paid.  Davidson  v.  Davi- 
son, 182  Iowa  1116.  Between  March  4,  1916,  and  the  date 
of  the  entry  of  the  divorce  decree,  March JL8th,  a  purported 
dissolution  of  the  defendant  corporation  was  accomplished^ 
without  the  knowledge  of  the  plaintiff.  By  resolutions,  the 
property  of  the  corporation  was  all  distributed  to  the  stock- 
holders, and  the  defendant  A.  H.  Davison  received  and 
claimed  for  himself  the  property  or  money  set  aside  by  the 
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corporation  for  Hie  five  certificates  of  stock  in  the  hands 
of  the  plaintiff,  amounting  to  $9,000.  He  has  declined 
to  pay  over  the  proceeds  to  the  plaintiff,  or  to  account  for 
them  in  any  manner,  and,  in  effect,  claims  that  they  have 
been  wholly  dissipated  by  the  payment  of  his  own  personal 
debts.  The  plaintiff  has  brought  this  proceeding  in  equity 
for  an  assembling  of  the  assets  of  the  corporation,  and  for  an 
appropriate  and  equitable  distribution  thereof  among  the 
stockholders.  Her  theory  is  that  the  dissolution  was  not 
legally  accomplished,  in  that  it  purported  to  be  done  without 
the  assent  of  all  the  stockholders,  and  without  the  actual 
redemption  of  all  the  stock.  The  question  which  is  to  be  lit- 
igated between  the  parties  is :  Did  the  plaintiff,  prior  to  the 
date  of  the  purported  dissolution  of  the  corporation,  have 
any  interest  in  these  five  certificates  of  stock,  either  as  abso-  ( 
hrte  owner  or  as  collateral  holder  thereof?  The  defendant 
contended  that  whatever  right  thereto  the  plaintiff  had,  at- 
tached only  on  the  date  of  the  entry  of  the  decree,  and  by 
virtue  of  such  decree;  and  that  the  certificates  had,  at  that 
tune,  become  a  nullity,  by  the  completed  dissolution  of  the 
corporation.  The  order  appealed  from  does  not  in  any  man- 
ner purport  to  adjudicate  this  question.  It  is  simply  a  pre- 
liminary order,  appointing  a  receiver  to  take  possession  of 
such  assets  of  the  corporation  as  are  discoverable,  it  being 
made  to  appear,  prima  facie,  that  the  assets  are  in  danger 
of  dissipation  or  concealment.  We  are  reluctant  at  all  times 
to  interfere  with  the  preliminary  orders  of  the  trial  court, 
in  advance  of  a  final  hearing  upon  the  merits  of  the  contro- 
versy. No  objection  is  made  here  to  the  personality  of  the 
receiver,  nor  to  the  security  exacted  from  him  by  the  court. 
The  assets  of  the  corporation  were  converted  largely  into 
notes  and  mortgages.  These  will  draw  interest  in  the  hands 
of  the  receiver  as  well  as  anywhere.  If  there  is  any  special 
reason  why  undue  damage  would  result  to  the  corporation  by 
reason  of  this  temporary  receivership,  it  is  not  made  to  ap- 
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pear.    The  order  of  the  trial  court  will,  therefore,  be— Af- 
firmed. 

Ladd,  C.  J.,  Weaver,  Gaynor,  Preston,  and  Stevens, 
JJ.,  concur. 

Salinger,  J.,  dissents. 


S.  S.  Dilbnbeck,  Appellant,  v.  J.  E.  Davis,  Appellee. 

FRAUD:    Fraudulent  Representations— Non-Waiver.    A  provision  in 

1  a  contract  of  sale  of  a  business  that  the  sellers  were  to  be  re- 
lieved of  all  responsibility  in  connection  with  said  business, 
and  were  not  to  become  or  be  held  personally  liable  in  any  man- 
ner whatsoever,  except  as  to  a  certain  note,  was  not  a  waiver 
of  the  right  to  damages  for  fraudulent  representations. 

FRAUD:    Fraudulent    Representatioiis— Evidence— Notes    Held    by 

2  Bank— Refusal  to  Guarantee,  That  the  sellers  of  a  banking  bus- 
iness refused  to  guarantee  the  payment  of  notes  held  by  the 
bank  would  not  prevent  the  buyer  from  recovering  against  the 
sellers  for  false  representations  as  to  the  responsibility  of  the 
makers  of  the  notes. 


FRAUD:    Fraudulent  Representations—Remedies— Rescission  ox  Dam- 

3  ages.  Where  a  sale  of  business  was  Induced  by  fraudulent 
representations,  the  purchaser  could  either. rescind  the  contract, 
or  perform  it  and  recoup  his  damages  for  the  fraud. 

FRAUD:    'Fraudulent  Reinresaatationa— Evidence— Sufficiency.    SM- 

4  dence  reviewed,  and  finding  of  trial  court  that  false  representa- 
tions were  not  made  innocently,  through  mistake,  by  sellers  of 
a  banking  business,  sustained. 

FRAUD:    Fraudulent  Representations— Opinion  or  Fact— Expressions 

5  as  to  Value.  Ordinary  expressions  as  to  value  will  not  consti- 
tute fraud;  but,  where  they  are  intended  to  be  taken  as  a  fact, 
and  the  parties  do  not  have  an  equal  opportunity  to  ascertain 
their  truth  or  falsity,  then  such  an  opinion  is  actionable. 

FRAUD:    Fraudulent  Representations— Opinion  or  Fact— Financial 

6  Responsibility  of  Third  Person.  Statements  as  to  the  solvency 
or  financial  responsibility  of  a  third  pereon  are  statements  of 
fact,  and  not  a  mere  expression  of  opinion.    Accordingly,  held 
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that  representations  of  the  sellers  of  a  bank  that  notes  held  by 
the  bank  were  good,  and  collectible,  were  representations  of 
facta,  as  distinguished  from  mere  opinions,  although  the  sellers 
had  refused  to  guarantee  the  payment  of  the  notes. 

Salinger,  J.,  dissents. 

FBAUD:    Acts    Constituting    Fraud—Representing    Facts    Within 

7  Knowledge — Estoppel.  Sellers  of  a  bank,  having  represented  that 
facts  as  to  the  condition  of  a  bank  were  within  their  knowledge, 
cannot  afterwards  say  that  they  had  no  knowledge  upon  the  sub- 
ject, and  that  a  purchaser  who  relied  upon  them  and  was  de- 
ceived by  their  falsity  should  not  have  been  deceived. 

FRAUD:    Fraudulent    Representations— Damages— Value    of    Bank 

8  Stock.  In  an  action  for  fraudulent  misrepresentations  as  to 
the  sale  of  bank  stock,  to  arrive  at  the  damages  there  should 
be  taken  into  consideration  the  character  and  nature  of  the 
business  and  of  the  assets  and  their  value,  and  the  value  of 
the  business  in  the  condition  in  which  it  actually  was,  and  the 
value  it  would  have  if  it  had  been  as  represented. 

Appeal  from  Perry  Superior  Court. — W.  W.  Oaedell,  Judge. 

May  14,  1919. 

Action  'by  plaintiff  to  recover  a  balance  alleged  to  be 
due  on  a  promissory  note,  executed  by  the  defendant,  and  to 
foreclose  a  pledge  of  95  shares  of  stock  owned  by  the  defend- 
ant in  the  Citizens  Trust  &  Savings  Bank,  of  Perry,  Iowa, 
which  were  given  as  security  for  the  payment  thereof.  De- 
fendant filed  a  cross-petition,  asking  damages  for  false  rep- 
resentation in  the  sale  of  property  by  plaintiff  to  defendant. 
After  a  full  trial  to  the  court,  the  court  found  that  plaintiff 
had  made  the  false  representations,  as  alleged  by  the  defend- 
ant, and  that  defendant  had  been  damaged  thereby.  Judg- 
ment was  rendered  in  favor  of  the  defendant  for  (11,262.92, 
and  the  note  sued  on  was  canceled.  All  other  relief  asked 
by  defendant  was  denied.  Defendant  has  not  appealed.  The 
facts  are  more  fully  stated  in  the  opinion.  Plaintiff  ap- 
peals.— Affirmed. 


i 
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Dugan  &  Dugan,  for  appellant. 

8.  Trevarthen  and  D.  C.  Waggoner,  for  appellee. 

Preston,  J. — The  pleadings  and  the  record  are  quite 
voluminous.  We  shall  condense  as  much  as  possible.  Ap- 
pellee concedes  that  appellant's  statement  of  the  nature  of 
this  action  is  correct.    It  is  substantially  as  follows: 

"The  defendant  or  appellee,  admitted  the  execution  of 
the  note  and  liability  on  the  same,  except  for  the  matters 
alleged,  and  claimed  an  offset  to  said  note  and  damages 
against  appellant  in  the  susn  of  $35,000,  and  $10,000  ex- 
emplary damages  for  fraud  and  misrepresentations  in  the 
sale  of  450  «hares  of  stock  sold  by  the  appellant  to  appellee, 
claiming  that  appellant  was  president  of  said  bank,  and 
represented  that  said  bank  stock  was  worth  $115  per  share, 
and  that  the  bank  books  showed  the  true  condition  of  the 
bank  at  all  times,  and  that,  for  a  series  of  years,  dividends 
were  paid  to  stockholders  of  said  bank  from  the  net  profits. 
That  said  records  and  books  exhibited  by  plaintiff  to  defend- 
ant showed  all  time  deposits  drew  a  uniform  rate  of  4?  per 
cent,  while,  in  fact,  a  large  amount  of  time  certificates  had 
been  issued  to  plaintiff  that  bore  5  and  6  per  cent  interest, 
who  was  president  of  the  bank  after  defendant  purchased 
said  stock,  without  authority  of  the  board  of  directors.  That 
notes  and  securities  of  the  amount  of  $50,000  owned  by  the 
bank  were  represented  by  plaintiff  to  be  good,  and  that  the 
bank  would  not  lose  a  dollar  on  them.  That  there  were  many 
poor  loans  made  by  the  bank,  and  overdrafts  against  certain 
parties,  which  were  uncollectible.  That  the  sale  of  said  bank 
stock  to  appellee  included  the  loan  business  of  S.  S.  Dilen- 
beck,  and  that  there  were  representations  that  the  profits  of 
said  business  amounted  to  $1,200  to  $1,500  per  month,  and 
that  appellant  had  made  excessive  loans;  and  further  rep- 
resented that  the  stock  of  the  bank  was  worth  $107  per  share, 
but,  on  account  of  the  hidden  assets  of  the  bank,  the  loan 
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business  of  S.  S.  Dilenbeck  &  Son  and  the  good  will  of  both 
bank  and  loan  business  enhanced  the  value  of  said  bank  stock 
to  $  150  per  share.  That  on  December  1,  1915,  the  appellant 
coerced  and  by  duress  caused  appellee  to  execute  a  note  to 
him  in  the  sum  of  $2,808  for  dividends  he  claimed  was  due 
him  for  1915  on  said  bank  stock,  when,  in  fact,  appellee  al- 
leges no  dividends  were  earned.  That  appellant  and  his  son 
were  receiving  the  mail  of  S.  S.  Dilenbeck  &  Son,  that  should 
go  to  him,  and  that  they  refused  to  turn  the  same  over  to 
him.  That  appellee  relied  on  said  representations,  which  he 
claims  were  false,  and  acted  thereon  to  his  damage  in  the 
sum  of  $85,000,  for  which  he  asked  judgment,  plus  the  fur- 
ther sum  of  $10,000  as  exemplary  damages,  the  cancellation 
of  the  note  for  dividends  and  note  sued  upon,  and  an  in- 
junction against  plaintiff  from  receiving  the  mail  of  S.  S. 
Dilenbeck  &  Son,  or  interfering  in  any  way  with  the  loan 
business  sold  to  defendant.  The  appellant,  in  answer  to 
appellee's  cross-petition,  denied  the  allegations,  claiming  and 
alleging  appellant  and  hi«  son,  B.  C.  Dilenbeck,  sold,  on  Oc- 
tober 6,  1915,  to  appellee  546  shares  of  stock  in  said  bank, 
under  written  contract,  Exhibit  A,  attached  to  said  answer; 
and  that  appellee  and  his  stock  broker,  defendant's  agent 
from  Omaha,  investigated  all  of  the  matters  complained  of 
for  himself,  and  that  he  was  informed  before  said  purchase 
that  certain  depositors  were  receiving  more  than  4  per  cent, 
and  that  appellant  received  6  per  cent  on  his  own  deposits ; 
that  said  contract,  Exhibit  A,  wherein  the  said  Davis  agreed 
to  pay  said  depositors  according  to  the  agreements  made 
with  them ;  that  appellee,  with  full  knowledge  of  said  mat- 
ters, permitted  the  bank  to  pay  appellant  said  6  per  cent, 
and  is  now  estopped  from  claiming  any  damages  by  said  al- 
leged illegality  on  the  bank  or  its  successor's  part,  which  suc- 
cessor, the  appellee,  is  president.  That  appellee,  or  defend- 
ant, has  suffered  no  damage  of  the  matters  complained  of 
in  Division  4  et  seq.;  that  no  guaranty  was  given  as  to  any 
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of  the  securities  in  said  bank,  and  that  appellant  should 
have  no  liability  whatsoever,  as  it  was  so  agreed,  orally,  and 
by  the  written  contract  of  sale  of  said  bank  stock ;  and  fur- 
ther pleaded  a  w&iver  and  estoppel  upon  the  said  J.  E. 
Davis,  appellee.  The  appellant  denied  the  duress  and  co- 
ercion in  the  giving  of  the  note  for  $ 2,808,  and  that  said  note 
had  been  transferred  to  persons  not  parties  to  this  suit,  and 
for  that  reason  did  not  deduct  it  from  the  amount  due  de- 
fendant and  because  the  court  found  defendant  was  not 
entitled  to  recover  on  account  thereof." 

The  issues  now  before  this  court,  as  stated  by  appellant, 
are  as  to  whether  plaintiff  practiced  actionaible  fraud  on  the 
defendant  in  the  sale  of  said  stock  and  loan  business;  wheth- 
er the  written  contract  of  purchase  and  sale  precludes  the 
appellee  from  recovering  for  the  matters  alleged;  whether 
appellee,  by  his  conduct,  waived  his  rights;  whether  appel- 
lee's conduct,  after  the  discovery  of  the  fraud,  creates  an 
estoppel ;  whether  any  damages  were  shown,  and  if  so,  the 
measure  thereof.  Appellee  states  that  the  only  issues  now 
are  as  to  whether"  defendant  proved  the  fraud  alleged,  and 
whether  he  has  shown  damages  by  reason  of  said  fraud. 
The  opinion  and  findings  of  the  trial  court,  including  a  re- 
view of  the  testimony,  covering  60  pages  of  the  abstract,  are 
set  out.    The  findings  are  substantially  as  follows : 

"The  court  is  of  the  opinion  and  finds  that  there  is  no 
waiver,  or  was  no  waiver,  on  the  part  of  the  defendant  by 
his  conduct  or  payments,  and  no  estoppel  on  his  said  right 
of  action  for  fraud.  The  court  further  finds  that  there  was 
no  intention  on  his  part  to  waive  his  right  of  action  for  said 
fraud,  and  thpt  plaintiff  had  no  reason  to  believe  that  de- 
fendant intended  to  waive  his  right  of  action;  that  it  is 
incumbent  on  plaintiff  to  show:  (1)  That  the  defendant 
made  the  representations  charged,  and  that  they  were  rep- 
resentations of  fact,  as  distinguished  from  mere  opinions; 
(2)  that  such  statements  were  false  in  fact,  and  that  de- 
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fen  da  11 1  knew  them  to  be  false ;  or  that  they  were  made  as 
of  his  own  personal  knowledge,  whereas,  he,  in  fact,  had  no 
knowledge  of  the  truth  thereof;  or  that  he  had  the  means  at 
hand  of  knowing  of  their  ifalsity;  (3)  that  the  representa- 
tions were  made  with  intent  to. deceive  the  party  to  whom 
made;  (4)  that  the  party  to  whom  made  did  not  know  of 
their  falsity,  but,  believing  the  same  to  be  true,  relied  and 
acted  thereon ;  and  (5)  that  he  was  damaged  thereby.  That, 
in  the  opinion  of  the  court,  the  main  questions  in  this  case 
are:  (1)  Hag  the  defendant  met  the  burden  of  proof  which 
is  upon  him?  (2)  If  he  has,  has  he  shown  that  he  was  dam- 
aged by  reason  of  the  fraudulent  representations?  That  a. 
large  portion  of  the  testimony  is  in  hopeless  conflict." 

It  appears  from  the  evidence  that  plaintiff,  in  order  to 
induce  defendant  to  purchase  the  stock  in  question,  made 
statements  of  fact,  as  distinguished  from  mere  opinions, 
which  were  not  in  accordance  with  the  true  condition  of  af- 
fairs. There  are  some  alleged  false  representations  that  de- 
fendant has  failed  to  show  by  a  preponderance  of  the  evi- 
dence. The  alleged  representation  as  to  the  certificates  of 
deposit's  only  drawing  4  per  cent  is  difficult  to  determine. 
The  plaintiff  and  his  son  testified  that  it  was  explained  to 
defendant  that  some  of  the  certificates  drew  5  per  cent  and 
6  per  cent;  the  defendant  and  Bhoades  testified  that  the 
representation  was  made  that  all  the  certificates  drew  4  per 
cent.  The  defendant  is  supported  to  some  extent  by  Mc- 
Creery,  who  says : 

uThe  Smith  certificates  were  presented  to  me  in  the  ab- 
sence of  Mr.  Davis,  and  already  figured  at  5  per  cent.  I  said 
I  would  prefer  not  to  credit  5  per  cent,  without  speaking  to 
Mr.  Davis  about  it.  When  Mr*  Davis  came  in,  the  matter 
was  explained  to  him.  I  think  Mr.  B.  G.  Dilenbeck  said  to 
Mr.  Davis,  'Here  is  a  matter  which  we  have  said  nothing 
about,  or  which  has  not  been  explained, — these  certificates 
were  to  bear  5  per  cent  interest.7  " 


I 


30  Dilenbeck  v.  Davis.  [186  Iowa 

On  the  other  hand,  defendant  savs  he  looked  over  the 
deposit  register,  and  the  record  showed  the  certificates  drew 
4  per  cent.  Rhoades  testified  he  also  looked  over  the  deposit 
register.  If  they  had  not  examined  the  deposit  register,  the 
defendant  might  have  established  his  claim ;  but  having  ex- 
amined the  deposit  register,  he  was  at  least  put  upon  inquiry 
from  what  appeared  there.  The  register  shows  that,  begin- 
ning with  the  year  1913,  some  certificates  drew  4*4  per  cent, 
some  5  per  cent,  some  6  per  cent.  Under  date  of  February 
1,  1913,  appears  a  deposit  of  $20,000  by  S.  R.  Dilenbeck, 
marked  in  rate  of  interest  column,  4  per  cent,  with  a  6  in  a 
circle  above  the  4 ;  in  regard  to  other  deposits,  the  figure  6 
appears  in  the  rate  of  interest  column;  in  others,  4%;  in 
a  large  number  of  cases,  the  figure  4  appears  in  the  column, 
with  the  figure  5  in  a  circle  or  parenthesis  about  it;  in  sev- 
eral instances,  the  figure  5  appears  in  the  interest  column, 
without  any  other  figures  or  marks.  Considerable  stress  is 
laid  upon  the  two  clauses  in  the  contract  in  which  it  is  guar- 
anteed by  the  parties  of  the  first  part  that  the  books  and 
records  of  the  bank  will  and  do  show  the  true  and  correct 
condition  of  the  bank.  The  certificate  of  deposit  register 
does  not  show  the  true  and  correct  condition,  in  an  entirety ; 
it  is  kept  in  rather  a  peculiar  manner,  and  in  some  instances, 
the  certificate  is  registered  at  4  per  cent,  when  it  draws 
more;  but  the  court  finds,  in  view  of  what  it  does  show,  that 
the  defendant  should  have  known  that  manv  of  the  certifl- 
cates  drew  more  than  4  per  cent,  and  especially  in  view  of 
the  clause  in  the  contract  following  the  clause  just  referred 
to,  wherein  it  is  agreed  and  understood  that  the  second  party 
(defendant)  guarantees  to  take  care  of  and  to  pay,  at  such 
times  as  they  may  became  due,  or  demand  shall  be  made  for 
their  payment,  on  deposits,  in  accordance  with  their  various 
agreements.  The  agreements  are  somewhat  contradictory; 
but  it  would  appear,  from  all  the  testimony,  and  from  these 
agreements,  that  the  defendant  has  failed  to  establish  this 
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alleged  fraudulent  representation,  by  a  preponderance  of  the 
evidence. 

The  court  continues  to  the  effect  that  it  is  shown  by  the 
evidence  of  both  plaintiff  and  defendant  that  plaintiff  re- 
fnsed  to  guarantee  the  payment  of  the  notes,  and  from  this 
it  is  urged  that  no  representation  as  to  their  being  good  and 
collectible  could  be  enforced.  It  cannot  be  inferred,  from  the 
fart  that  plaintiff  refused  to  guarantee  the  payment  of  the 
notes/that  he  might  not  represent  the  notes  to  be  good  and 
payable,  and  further  represent  that  they  would  not  lose  a 
dollar  on  them.  There  is  nothing  inconsistent  with  the  re- 
fusal to  guarantee,  and  the  representation.  On  account  of 
his  age,  plaintiff  decided  to  sell  the  bank,  and  be  free  from 
all  obligations;  and  he  might  not  want  to  guarantee  the 
payment  of  two  or  three  hundred  thousand  dollars  of  notes, 
running  to  a  large  number  of  parties,  in  various  amounts, 
some  quite  small.  Some  of  the  notes  were  to  run  as  long  as 
ten  years,  and  many  for  a  considerable  length  of  time ;  and 
it  is  natural  that,  if  the  plaintiff  was  to  stand  back  of  the 
paper  during  the  maturing  of  the  same,  he  would  want  to 
control  the  collection  thereof, — this  is  a  mere  matter  of  busi- 
ness. It  is  claimed  that  the  defendant  did  not  act  as  an 
ordinary  and  prudent  man,  under  the  circumstances.  This 
claim  is  not  shown  by  the  evidence.  Plaintiff  did  not  wish 
to  have  the  negotiations  made  public,  until  the  trade  was 
completed,  and  at  his  request,  most  of  the  meetings  were  at 
the  plaintiff's  home,  or  at  the  bank  in  the  evening.  Defend- 
ant was  given  no  opportunity  to  investigate  the  matters 
connected  with  the  business  of  the  bank,  without  ignoring 
plaintiffs  request.  Furthermore,  the  deal  was  between  the 
presidents  of  two  banks ;  they  were  dealing  with  each  other 
as  bankers,  and  as  such,  they  had  a  right  to  rely  upon  the 
statements  made  by  each  other.  Defendant  was  a  stranger 
in  the  community;  the  depositors  and  borrowers  at  the  bank 
were  strangers  to  him;   the  condition  of  the  bank  and  the 
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loan  business  and  the  responsibility  of  the  borrowers  were 
peculiarly  within  the  knowledge  of  plaintiff,  who  was,  to-  a 
large  extent,  managing  and  "Conducting  the  bank;  the  mat- 
ters represented  as  to  the  condition  of  the  bank  and  the  loan 
business  and  the  reliability  of  the  borrowers  were  matters 
that  could  not  be  readily  and  definitely  determined  from  the 
books  and  papers  in  the  bank,  and  it  would  require  much 
time  and  investigation  by  a  stranger,  to  get  any  definite  idea 
as  to  these  matters.  It  was  natural  that  defendant  should 
rely  on  the  statements  of  the  president  of  the  bank  as  to  such 
matters;  and  the  court  finds  that  the  plaintiff  made  the  rep- 
resentations as  to  the  condition  of  the  bank  and  the  loan 
business  and  the  value  of  the  notes,  or  the  reliability  of  the 
makers,  substantially  as  alleged,  except  as  to  matters  herein 
referred  to.  Defendant  and  Rhoades  on  the  one  hand  so 
testified,  the  plaintiff  alone  contradicting  them.  The  court 
finds  that  said  representations  were  not  in  accordance  with 
the  truth,  except  as  herein  referred  to;  and  that  the  defend- 
ant relied  upon  said  representations,  and  had  a  right  to  do 
so,  and  was  induced  to  enter  into  said  contract  of  purchase 
on  account  of  said  representations,  and  was  damaged  there- 
by. The  testimony  of  defendant  and  Rhoades,  though  vary- 
ing somewhat,  quite  generally  corroborates  each  other,  and 
is  reasonable  and  in  harmony. with  the  facts  and  circum- 
stances surrounding  the  transaction.  The  testimony  of 
plaintiff  that  defendant  purchased  the  bank  stock  without 
any  investigation,  except  a  few  questions,  and  that  he  ac- 
quired $200,000  or  f300,000  in  notes  without  inquiring  care- 
fully into  the  reliability  of  the  makers,  is  unreasonable.  It 
is  clearly  apparent,  from  the  letters  of  the  plaintiff,  from 
the  times  of  the  meetings,  and  from  the  fact  that  plaintiff 
desired  to  keep  the  transaction  secret,  that  defendant  was 
relying  upon  plaintiff  solely,  as  to  the  irfatters  which  were 
not  clearly  apparent  from  a  careful  examination  of  the  pa- 
pers.   The  court  further  finds  that  defendant  is  not  entitled 
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to  recover  anything  on  account  of  the  note  given  for  div- 
idends: the  defendant  was  equally  in  possession  of  the  facts 
as  to  this  as  the  plaintiff,  or  could  and  should  have  been,  and 
the  matter  was  settled  by  note.  There  is  a  great  difference 
of  opinion  in  the  testimony  of  some  of  the  witnesses  as  to 
the  amount  of  damage  suffered  by  defendant.  The  difference 
as  to  other  witnesses  is  because  it  was  based  on  an  entirely 
different  state  of  facts.  Much  of  the  testimony  on  the  ques- 
tion of  damages  is  speculative.  There  are  many  elements 
which  go  to  make  up  the  value  of  the  bank  stock  and  the 
value  of  the  loan  business,  such  as  the  value  of  the  notes  held 
by  the  bank ;  the  responsibility  of  the  makers,  guarantors, 
and  endorsers,  their  ability  to  pay,  and  the  like;  the  value 
of  the  securities  connected  with  the  loans ;  the  condition  of 
the  business  of  the  bank ;  the  character  o<f  the  persons  dealt 
with;  the  manner  of  dealing  with  the  persons  who  are  cus- 
tomers of  the  bank,  and  the  like;  and  as  to  the  loan  busi- 
ness, largely  matters  connected  with  the  good  will  of  the 
firm  of  Dilenbeck  &  Son,  and  their  custom  and  way  of  mak- 
ing loans  and  disposing  of  them;  their  connections  with 
the  parties  to  whom  they  have  sold  their  loans;  the  char- 
acter of  the  paper,  securities,  and  the  like,  sold  to  their  con- 
nections; whether,  when  the  loans  come  due,  they  will  or 
will  not  be  promptly  paid;  whether  their  connections  in  the 
east  will  be  disappointed  in  the  character  of  the  loans  and 
the  securities  they  purchase;  and  the  litigation  that  may 
necessarily  result  to  recover  or  protect  the  loans.  The  evi- 
dence shows  that  the  loan  business  rapidly  increased  in 
profits  from  $5,000  in  1911,  to  about  $15,000  in  1915.  The 
value  of  the  loan  business  depends  more  upon  the  character 
of  the  business  transacted,  as  to  whether  permanent  or  spec- 
ulative The  evidence  shows,  to  some  extent,  that  the  old, 
conservative  manner  of  handling  the  business  had  been  aban- 
doned, and  that  quite  a  large  amount  of  the  dealings  had 
been  in  connection  with  loans  and  mortgages  of  the  Perry 
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Town  Lot  &.  Improvement  Company,  and  upon  city  property 
in  Des  Moines  and  elsewhere,  which  were  not  of  a  substan- 
tial and  conservative  character.  The  more  hazardous  the 
loan,  the  greater  the  commission ;  but  the  business  itself  de- 
creases in  value.  There  is  considerable  evidence  showing  a 
loss  upon  some  of  the  notes  held  by  the  bank,  at  the  time 
defendant  purchased  the  stock.  The  value  of  the  loan  busi- 
ness depends  greatly  on  the  foreign  connections,  and  if  the 
business  has  been  so  conducted  in  the  last  few  years  that, 
when  these  foreign  people  become  ifully  acquainted  with  the 
facts,  they  will  lose  faith  in  the  business,  it  will  greatly  dam- 
age it.  The  evidence  shows  that  the  bank's  business,  in  some 
respects,  has  not  been  handled  as  carefully  as  represented; 
that  the  papers  and  securities,  in  some  respects,  were  not 
as  good  as  represented;  that  the  loan  business,  in  some  re- 
spects, has  been  badly  handled.  The  court  is  of  the  opinion 
that  the  proper  way  to  arrive  at  the  damages  is  to  take  into 
consideration  all  these  matters  and  the  character  and  nature 
of  the  business  and  of  the  assets  and  their  vajue  and  the 
value  of  the  business  in  the  condition  in  which  the  business 

* 

actually  was,  and  the  value  as  it  would  have  been  if  it  had 
been  as  represented.  The  defendant  paid  $150  per  share, 
which  was  $50  above  par.  He  paid  a  sound  price,  and  was 
entitled  to  a  sound  business,  as  represented.  The  court  finds 
that,  if  the  stock  and  the  business  and  the  assets  of  the  bank 
had  been  as  represented,  it  would  have  been  reasonably 
worth  $150  per  share;  but  the  business  and  the  assets  of  the 
bank  and  thQ  loan  business  were  not  as  represented,  alto- 
gether, and  the  measure  of  damages  would  be  the  difference 
between  the  $150  per  share  paid,  and  the  value  per  share  as 
the  business  and  the  assets  actually  were.  If  the  damages 
were  confined  to  the  damages  actually  suffered,  and  shown 
positively  by  the  evidence,  it  would  be  difficult  to  do  justice 
between  the  parties,  and  it  might  be  years  before  the  full 
extent  of  the  damages  could  be  accurately  ascertained,  as  to 
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the  loss  in  dollars  and  cents.  The  letters  from  one  of  the 
eastern  connections  show  that,  up  to  that  time,  the  relation 
as  to  that  connection  had  been  satisfactory.  They  also  show 
how  difficult  it  is  to  obtain  and  hold  a  connection,  and  that 
the  connection  was  not  turned  over  to  the  defendant,  but  was 
left  with  only  a  probable  connection  with  the  bank ;  so  that 
damages  cannot  be  definitely  ascertained  in  reference  to  the 
loan  business,  unless  the  rule  is  applied  as  stated.  In  the 
court's  opinion,  such  rules  should  be  applied  in  this  case.  It 
is  difficult  to  determine  the  actual  value  of  the  stock  as  it 
actually  was  at  the  time  of  the  transfer.  Defendant's  opin- 
ion is  that  it  would  not  exceed  $90  per  share,  and  that  the 
loan  business  would  not  exceed  $5,000,  in  the  condition  he 
actually  received  it;  witness  Rhoades  testified,  in  answer  to 
a  hypothetical  question,  based  on  the  facts  disclosed  by  the 
evidence  (but  not  entirely  so),  that  it  would  not  be  worth 
more  than  95  cents  on  the  dollar,  and  that  the  loan  business 
is.worth  what  its  good  will  isworttr.  Plaintiff  testified  that, 
if  he  had  expected  to  continue  in  the  banking  business,  he 
would  not  take  $50,000  for  the  loan  business.  Plaintiff  and 
his  son  gave  the  value,  including  the  loan  business,  at  175 
to  200.  Another  witness  gives  the  value  at  135  to  140,  but 
says  that  it  would  hurt  the  loan  business,  to  some  extent,  if 
the  connections  became  dissatisfied,  upon  learning  the  true 
condition  of  the  loan  business.  (In  this  connection,  we  may 
state  that,  where  there  were  mortgages  or  securities  upon 
vacant  lots,  upon  which  mortgagors  had  agreed  to  build 
houses,  but  had  failed  to. do  so,  the  value  of  the  vacant  lots 
was  about  one  fourth  the  amount  of  the  mortgages,  and  that 
plaintiff  had  not  informed  their  eastern  connections  as  to 
this  situation.) 

The  court  continues:  Another  witness  gives  the  value 
at  150  per  share,  but  he  did  not  take  into  consideration  all 
the  circumstances  disclosed  by  the  evidence;  another  wit- 
ness says,  115  to  120  per  share,  and  says  that,  if  a  large  num- 
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ber  of  the  loans  were  inadequately  secured,  made  to  irre- 
sponsible  people,  and  close  to  the  full  value  of  the  real  estate, 
it  would  depreciate  the  value  of  the  business  to  a  purchaser 
a  great  deal.  The  answers  of  the  experts  do  not  purport  to 
be  based  on  the  full  knowledge  of  the  actual  condition  of  the 
business.  The  value  lies  somewhere  between  the  witnesses' 
statements.  The  court  believes,  from  the  evidence,  and  so 
finds,  that  a  fair  and  reasonable  value  of  the  stock,  includ- 
ing the  loan  business,  as  it  actually  was  at  the  time  of  the 
transfer,  would  be  $125  per  share,  and  that  defendant  is 
entitled  to  recover  the  difference  between  the  actual  value, 
of  $125  per  share,  and  the  value  of  $  150  per  share,  as  rep* 
resented,  less  the  amount  due  on  the  note  sued  upon,  and 
said  note  canceled. 

The  foregoing  is  a  clear  statement  of  the  facts;  and, 
after  a  careful  reading  of  the  record,  we  reach  the  same  con- 
clusion. It  is  largely  a  question  of  fact.  It  would  take 
many  pages  of  the  opinion  for  a  detailed  recital  of  the  evi- 
dence. This  we  shall  not  attempt  to  do.  The  negotiations 
were  conducted,  for  the  most  part,  when  defendant  and 
Rhoades  and  the  plaintiff  were  present.  Defendant  and 
Rhoades  testify  as  to  the  representations.  Plaintiff  denies. 
The  two  testify  that  plaintiff  took  each  note  from  the  note 
case,  showed  it  to  the  defendant,  and  stated,  in  su'bstance, 
that  the  notes  were  good,  and  the  makers  good,  and  that  the 
bank  would  not  lose  a  dollar.  This  is  all  denied  by  the 
plaintiff.  The  plaintiff  »was  acquainted  with  the  makers  of 
the  notes,  and  their  financial  standing.  He  was  the  man- 
ager of  the  bank,  and  the  business  was  conducted  under  his 
personal  supervision.  The  record  shows,  in  great  detail,  the 
testimony  of  the  different  witnesses  in  regard  to  the  ques- 
tioned notes.  There  were  losses  on  some  of  the  notes.  Ap- 
pellant argues  that  others  of  them  are  collectible.  We  are 
satisfied  that  some  are  not,  and  that  others  are  not  as  rep- 
resented.   Some  are  in  litigation ;  others  are  on  vacant  lots, 
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where  bouses  had  not  been  built,  as  agreed,  the  value  of  the 
lots  being  less  than  the  security.  It  is  unnecessary  to  go 
further  into  the  evidence. 

1.  The  first,  or  option,  contract,  entered  into  in  Sep- 
tember, 1915,  provides: 

"It  is  further  understood  and  agreed  between  the  par- 
ties hereto  that  the  parties  of  the  first  part 
l'  KuSuient  rep-    (appelant)  shall  be  relieved  of  all  responsi- 
non^JJ?rf :       bility  in  connection  with  said  business,  and 

are  not  to  become  or  be  held  personally  lia- 
ble to  said  bank,  or  second  party  in  any  manner  whatsoever, 
except  as  pertains  to  a  certain  note  of  Musselman,  for 
13,000.00." 

Substantially  the  same  provision,  though  worded  some- 
what  differently,  is  in  the  contract  which  was  later  entered 
into.  It  is  contended  by  appellant  that  the  meaning  of  this 
clause  is  that  appellee  has  waived  all  his  rights  whatsoever 
against  the  appellant,  for  the  sale  or  purchase  of  said  stock, 
and  that  the  only  remedy  appellee  has  is  on  the  following 
clause  in  said  contract : 

"It  is  further  agreed  and  understood  that  parties  of  the 
first  part  guarantee  the  books  and  records  of  said  bank  will 
and  do  show  the  true  and  correct  condition  of  said  bank, 
and  all  accounts  thereof,  on  the  date  of  taking  possession 
thereof  by  the  party  of  the  second  part" 

The  claim  is  that,  by  signing  said  contract,  appellee  can 
only  maintain  an  action  for  breach  of  warranty  or  guar- 
anty, and  that;  as  appellee  has  not  based  his  action  on  breach 

of  warranty,  he  cannot  recover.    No  author- 

2.  fraud:  *ties  are  cited  by  appellant  to  sustain  the 

reaentettonsf^    proposition.    We  think,  as  held  by  the  trial 

notes&iieid  by     court,  that  there  is  nothing  inconsistent  with 

to  guarantee,      plaintiff's  refusal  to  guarantee  the  notes,  or 

the  condition  of  the  bank,  and  the  repre- 
sentations.   This  action  is  based  upon  fraud,  which  vitiates 
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everything.  There  are  cases  in  the  books  where  a  person 
may  sue  in  one  count  for  breach  of  warranty,  and  in  another 
count  for  fraud  and  false  representations.  It  is  said  by  ap- 
pellant that,  if  we  do  not  accept  appellant's  foregoing  view 
of  the  matter,  then  it  will  be  necessary  to  consider  what  rep- 
resentations were  made  as  to  the  notes.  This  will  be  refer- 
red to  later.  Appellant  also  argues  briefly 
3.  fbaud:  that  there  was  a  waiver  and  estoppel,  be- 

represent*-         cause  defendant  had  access  to  the  books  of 
dfiV  reacts-       the  bank,  by  defendant's  making  payments 

sIod  or 

damage.  on  the  notes  he  gave  to  plaintiff,  and  pro- 

ceeding with  the  contract  after  he  knew  of 
the  fraud,  or  some  of  the  circumstances  constituting  the 
fraud  alleged.  It  should  be  said  here  that  he  claims  he  did 
not  discover  all  the  discrepancies  and  conditions  until  April, 
1917.  But  we  think  there  was  no  waiver.  The  defendant 
had  the  right  to  rescind  the  contract,  or  to  perform  it  and 
recoup  his  damages  for  the  fraud.  Under  the  evidence,  de- 
fendant did  not  have  access  to  al4  the  books.  It  is  true  he 
made  some  examination  6t  the  certificate  of  deposit  register ; 

but  the  trial  court  found  against  him,  as,  to 

4'  Fraudulent  ***e  rate  °*  Merest  shown  thereby,  and  de- 

uoniTevi-  fendant  has  not  appealed.    It  is  also  con- 

cfencyl  Bum"        tended  by  appellant  that  any  representation 

made  by  him  was  innocent  and  through  mis- 
take, and  that,  therefore,  he  is  not  liable;  but  the  evidence 
does  not  bear  him  out  in  this  contention. 

2.  It  is  next  contended  that  the  representation  alleged 
to  have  been  made  by  plaintiff,  that  the  bank*  would  not  lose 
a  dollar,  was  only  an  opinion — plaintiff's  judgment.    There 

is  more  to  the  representation  than  the  state- 

5.  fiuod:  ment  that  the  bank  would  not  lose.     We 

Jeprcronta.         sha11  n°t  now  repeat  the  exact  language,  but 

or0lract?PeJ-ion     the  substance  of  it  is  that,  so  far  as  the  notes 

?oevaiue!  *5       were  concerned,  they  were  good;    that  the 

makers  were  good  and  responsible;  and  that 
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the  bank  would  not  lose,  etc.;  and  other  statements  in  re- 
gard to  the  general  condition  of  the  bank  and  the  loan  busi- 
ness It  has  been  held  that  the  expression  of  an  opinion  as  v 
to  value  ordinarily  will  not  constitute  fraud;  but,  where 
false  representations  were  intended  to  be  taken  as  a  fact, 
and  the  parties  do  not  have  an  equal  opportunity  to  ascer- 
tain the  truth  or  falsity  thereof,  then  such  opinion  becomes 
actionable.    Van  Vliet  Fletcher  Auto  Co.  v.  Crotoell,  171 

Iowa  64;  Dorr  v.  Corey,  108  Iowa  725,  733; 

*.  fsaud:  Mat  touch  v.   Walsh  Bros.,  136  Iowa  225. 

represent*-         Courts  generally  hold  that  statements  as  to 

tftons  i  opinion 

or  tact :  the  solvency  or  financial  responsibility  of  a 

financial  re- 

sponaibuity         third  person  are  statements  of  fact,  and  not 
per»on.  a  mere  expression  of  opinion.   Farmers?  Sav. 

Bank  v.  Jameson,  175  Iowa  676.  We  think 
the  representations  here  were  more  than  a  mere  expression 
of  opinion. 

3.  As  said,  appellant  argues  that  he  had  no  knowledge 
of  the  condition  of  the  books  of  the  bank,  as  he  had  done  no 
clerical  work  thereon ;  and  that  any  misrepresentation  was 

an  innocent  one;  and  that  there  was  no  in- 

7.  fraud:  acta       tent  to  defraud.    The  record  does  not  bear 

Sag  fraud:  out  appellant's  contention.    We  have  said, 

facts  within        in  some  of  the  cases,  that  it  is  difficult,  ordi- 

knowledge : 

«atoppei.  narily,  to  prove  the  intent  by  direct  testi- 

mony ;  the  intent  may  be  inferred,  but  this 
presumption  or  inference  is  not  conclusive.  There  is  evi- 
dence that  plaintiff  had  knowledge  of  the  falsity  of  the  rep- 
resentations, at  least  as  to  many,  and  the  more  important  of 
than.  Aside  from  this,  some,  and  the  representations  in  re- 
gard to  the  more  important  facts,  in  regard  to  the  condition 
of  the  bank,  bearing  on  the  value  of  the  stock,  were  made  by 
plaintiff  as  true,  and  within  his  own  knowledge.  Indeed, 
plaintiff  not  only  represented  that  such  facts  were  within 
his  own  knowledge,  but  the  contract  itself,  a  part  of  which 
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has  been  before  quoted,  guarantees  that  the  books  and  rec- 
ords of  the  bank  show  the  true  condition.  We  think  this 
has  some  bearing,  though  the  action  is  not  on  any  guarantee. 
Plaintiff  having  represented  that  the  facts  were  within  his 
own  knowledge,  and  it  being  shown  that  such  representa- 
tions were  false,  and  defendant  having  relied  thereon,  and 
been  deceived  thereby,  to  his  damage,  plaintiff  may  not  now 
be  heard  to  say  that  he  had  no  knowledge  upon  the  subject, 
and  that  defendant  should  not  have  been  deceived.  Among 
the  cases  so  holding  may  be  cited  BAley  v.  Bell,  120  Iowa  618 ; 
Severaon  v.  Koch,  159  Iowa  343. 

4.  *  Appellant's  argument  is  directed  very  largely  to  the 
two  main  propositions  which  we  have  discussed,  in  regard  to 
whether  there  was  any  fraud  practiced  upon  defendant  by 

plaintiff,  and  as  to  whether  defendant  was 

8'  fraudulent  damaged  thereby.    We  have  referred  to  such 

tfonsrSam-        matters  somewhat  in  detaiL    The  argument 

SanV  stock?  °f    **  to  the  amount  of  the  damages  awarded 

hy  the  court  is  very  brief.  The  substance  of 
the  argument  is  that  the  damages  allowed,  even  if  fraud  And 
deceit  were  practiced,  are  excessive  and  exorbitant,  and  are 
not  sustained  by  any  competent  proof;  that  the  evidence  of 
one  of  the  witnesses  is  that  the  books,  on  the  face,  showed 
the  value  of  $  1.07,  but  they  say  that  it  was  not  even  that 
much;  that  the  bank  has  paid  dividends  for  20  years,  and 
that  it  was  not  in  bad  condition.  They  cite  no  cases  on  the 
question  of  damages.  We  appreciate  the  difficulty  the  trial 
court  had,  and  that  we  have,  in  arriving  at  the  correct 
amount  of  damages.  In  many  cases,  it  is  difficult,  or  im- 
possible, to  do  so  exactly.  It  should  have  been  stated  that 
witness  McCreery,  who  seems  to  have  been  thoroughly  com- 
petent, and  conversant  with  the  bank  and  the  bank's  busi- 
ness, testified: 

"The  actual  condition  of  the  profit  account  of  the  bank, 
as  shown  by  the  computation,  shows  a  loss  in  the  profit  ac- 
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count  of  |3,355.80.  The  profit  account,  instead  of  having  a 
credit,  as  shown  by  the  books,  of  $4,234.04,  actually  had  a 
loss  of  $3,355.80,  which  makes  a  difference  in  the  actual  val- 
ue of  the  assets  of  the  bank,  as  shown  by  that  statement,  of 
$10,322.97  less  than  the  statement  showed,  or  whatever  that 
total  is." 

We  think  the  rule  or  measure  of  damages  adopted  by 
the  trial  court  does  justice  between  the  parties,  and  that  the 
amount  fixed  is,  under  the  evidence,  as  near  right  as  it  can 
be.  Appellee  cites  the  following  cases  to  sustain  the  rule: 
Warfield  v.  Clark,  118  Iowa  69;  Smith  v.  Packard  &  Co., 
152  Iowa  1 ;  Campbell  v.  Park,  128  Iowa  181, 185 ;  and  other 
cases  involving  the  question  of  fraud  in  the  sale  of  lands; 
also,  1  Sutherland  on  Damages, (3d  Ed.)  Sections  107,  113, 
120, 121. 

After  a  careful  examination  of  the  record,  it  is  our  con- 
clusion that  the  decree  of  the  superior  court  is  right. — Af- 
firmed. 

Ladd,  C.  J.,  Weaver,  Evans,  and  Gaynor,  JJ.,  concur. 

Salinger,  J.  (dissenting).  The  vital  thing  in  the  ma- 
jority opinion,  as  I  construe  it,  is  an  alleged  representation 
by  defendant  that  the  notes  sold  by  the  bank  were  good  and 
payable,  and  that  not  a  dollar  would  be  lost  on  them.  The 
defendant  did  guarantee  to  take  crare  of  the  deposits.  He 
declined  to  guarantee  that  the  notes  were  good  and  payable, 
and  that  not  a  dollar  would  be  lost  on  them.  The  majority 
declares  that  this  refusal  to  guarantee  is  immaterial.  In 
my  opinion,  the  fact  that  the  deposits  were  guaranteed,  and 
a  guarantee  as  to  the  said  quality  of  the  notes  was  declined, 
shows  that  the  alleged  representation  as  to  the  notes  was 
the  pure  expression  of  an  opinion.  And  it  must  not  be 
overlooked  that  they  are  claimed  to  have  been  made  by  a 
banker,  selling  to  a  buying  banker.  Afc  said,  while  other 
things  seem  to  be  relied  on,  this  alleged  representation  as  to 
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the  notes  seems  to  be  treated  as  vital.  I  think  it  should  be 
treated  as  a  nonactionable  expression  of  an  opinion,  and 
that  there  should  be  a  reversal. 


Jambs  Elks,  Appellant,  v.  George  Conn,  Appellee. 

MASTER  AND  SERVANT:    Workmen's  Compensation  Act— Refusal 

1  to  Insure  Liability— Rejection  of  Act.  The  provision  of  the 
Workmen's  Compensation  Act  that  an  employer  who  neglects  to 
comply  with  Section  2477-m41,  Code  Supp.,  1913,  by  taking  out 
liability  insurance,  shall  be  "liable  under  Part  I  of  this  act*9  con- 
strued, and  held  to  mean  that  one  so  failing  is  not  under  the 
provisions  of  the  Compensation  Act,  and  that  the  failure  of  the 
employer  to  take  out  insurance,  as  provided  under  the  law, 
has  the  same  force  and  effect  as  the  rejection  of  the  law  by  the 
employer.  *  a 

STATUTES:     Construction — Rules  of  Interpretation — Prospective  Ap- 

2  plication.  Statutes  are,  as  a  rule,  given  a  prospective  application, 
unless  a  contrary  intention  appears;  and  while  the  intention  of 
one  legislature  is  not  binding  on  another,  yet  the  fact  that  a 
later  legislature  did,  in  effect,  give  the  words  of  a  prior  act  a 
certain  interpretation  is  a  circumstance  properly  to  be  consid- 
ered in  construing  the  prior  act. 

STATUTES:    Construction— Rules   of  Interpretation — Effect  to  AU 

3  Parts.  The  courts  should,  in  construing  a  statute,  give  effect 
to  the  language  used,  and  to  all  parts  of  the  statute,  whenever 
it  can  consistently  be  done. 

STATUTES:    Construction— Rules  of  Interpretation.    In  construing 

4  a  statute,  the  intent  is  to  be  determined  by  means  of  the  rules 
of  interpretation,  and  not  alone  from  the  abstract  and  permis- 
sible definition  of  the  terms  used,  and  the  several  sections  of  an 
act  are  to  be  construed  as  parts  of  a  connected  whole,  and  har- 
monized; and  it  is  proper  to  consider  the  occasion  and  necessity 
for  its  enactment,  the  difficulties  or  evils  in  the  former  law,  and 
the  remedy  provided  by  the  new  one,  and  to  give  the  statute 
that  construction  which  is  best  calculated  to  advance  its  object 
and  suppress  the  mischief  and  secure  the  benefits  intended. 

MASTER    AND    SERVANT:    Workmen's  Compensation  Act— Pnr- 

5  pose  of  Act — Benefit  of  Employee.  The  Workmen's  Compensa- 
tion Act  is  for  the  benefit  of  the  employee. 
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MASTER  AND  SEBVANT:  Workmen's  Compensation  Act— Intent 
6  of  Act— FaOnie  of  Employer  to  Insure  Liability  Rejects  the  Act. 
Section*  2477-m41  and  2477-0149,  Code  Supp.,  1913,  of  tbe  Work- 
men's Compensation  Act,  discussed  and  construed; .  and  held 
that  it  was  the  intent  of  the  law  that  a  failure  of  the  employer 
to  Insure  his  liability  would  deprive  him  of  the  rights  and  de- 
fenses provided  in  the  act,  and  that,  by  so  failing  to  insure,  he 
is  not  only  presumed  not  to  have  accepted  the  act,  but  is  de- 
prived of  all  benefits  of  the  act. 

Appeal  from  Humboldt  District  Court — D.  F.  Coyle,  Judge. 

May  14,  1919. 

Action  at  law  to  recover  damages  growing  out  of  per- 
sonal injuries  sustained  by  plaintiff  while  in  the  employ 
of  defendant,  while  in  the  construction  of  a  drainage  ditch. 
There  was  a  trial  to  a  jury,  resulting  in  a  verdict  for  plain- 
tiff for  $4,500.  After  the  verdict,  and  before  judgment,  the 
trial  court  sustained  defendant's  motion  in  arrest  of  judg- 
ment, and  rendered  judgment  against  plaintiff  for  costs. 
The  plaintiff  appeals. — Reversed. 

Ken  yon,  Kelleher,  Ptice  &  Hanson,  for  appellant. 

No  appearance  or  argument  for  appellee. 

Preston,  J.— The  petition,  filed  May  29,  1916,  alleged 
the  relationship  of  employer  and  employee  between  plain- 
tiff and  defendant,  at  the  time  plaintiff  was  injured,  Febru- 
ary 11,  1916,  and  charged  defendant  with  negligence  in  fur- 
nishing plaintiff  fuse,  used  by  plaintiff  in  blasting,  which 
fuse  was  inferior,  old,  and  defective;  that  plaintiff  was 
free  from  contributory  negligence;  that,  as  a  result  of 
the  explosion,  both  of  plaintiff's  eyes  were  blown  out, 
and  his  sight  destroyed,  his  face  wounded  and  disfigured, 
his  leg  broken,  and  other  injuries  sustained.  It  was  further 
alleged  that  defendant  failed  to  comply  with  the  provisions 
of  Chapter  8-A,  Title  XII,  of  the  Supplement  to  the  Code, 

Vol.    186   1a.— 4. 
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1913,  in  respect  to  employers'  liability  and  workmen's  com- 
pensation, and  failed  and  neglected  to  insure  his  liability,  as 
by  Section  2477-m41  is  required ;  and  that  thereby  the  said 
defendant  rejected  the  provisions  of  said  act.  The  answer 
denies  any  negligence,  and  specifically  denies  that  he  re- 
jected the  terms  and  provisions  of  the  Compensation  Act; 
and  says  that  he  never  served  or  caused  to  be  served  on  any 
person,  or  posted  any  notice,  with  any  view  or  intention  of 
rejecting  the  terms  thereof;  that  he  never  did  any  act  to 
indicate  that  he  intended  to  reject  the  terms  thereof.  It  also 
pleads  that  the  injury  of  plaintiff  was  due  to  contributory 
negligence  of  plaintiff,  and  that  plaintiff  assumed  the  risk. 
At  the  close  of  the  evidence,  the  court  submitted  the  ques- 
tions of  fact  raised  by  the  issues  to  the  jury.  No  exceptions 
were  taken  to  the  instructions  by  either  party.  The  court 
also  submitted  special  interrogatories.  The  jury  found  that 
plaintiff  was  in  the  employ  of  defendant,  and  that  defend- 
ant was  guilty  of  negligence,  and,  by  a  general  verdict,  as- 
sessed damages  in  the  sum  of  $4,500.  The  motion  in'  arrest, 
so  far  as  it  is  now  material,  is  as  follows : 

"2.  Because  the  petition  of  the  plaintiff  fails  to  state 
a  cause  of  action  against  the  defendant  which  is  recogni- 
zable in  a  court  of  law  in  this :  that  it  fails  to  show  or  state 
what  acts  or  omissions  of  the  defendant  worked  a  rejection 
of  the  Workmen's  Compensation  Act,  and  states  only  that 
the  defendant  rejected  the  terms  of  the  said  act  by  reason 
of  not  taking  out  Workmen's  Compensation  insurance, 
which  act  is  not  a  rejection  of  the  act." 

It  was  agreed  by  counsel  for  both  sides  that  the  court 
should  specify  the  ground  and  reasons  for  the  ruling  on 
said  motion,  in  order  that  the  sole  question  presented  might 
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be  specifically  set  forth,  and  in  order  that, 

**  MBnSSrf1™       should  this  court  reverse  the  lower  court's 

oSSSg&tum      decision,  it  might  be  directed  by  this  court 

to  limn  to  enter  judgment  upon  the  verdict,  with- 

rejection  out  a  further  hearing  or  trial  of  the  cause. 

of  act 

The  court's  ruling  was  based  solely  upon 
tiie  ground  that  the  failure  of  defendant,  Conn,  to  take  out 
insurance,  as  provided  by  the  Workmen's  Compensation 
Law,  does  not  have  the  same  force  and  effect  as  the  rejec- 
tion of  the  said  law  by  the  said  Conn ;  and  that  the  failure 
of  Goon  to  take  out  such  insurance  does  not  take  this  case 
out  of  the  Workmen's  Compensation  Statute;  but  that  the 
liability  of  defendant  is  under  the  Workmen's  Compen- 
sation Law.  So  that  the  one  question  presented  is  as  to 
the  effect  of  the  failure  of  defendant  to  comply  with  the 
provisions  of  Sections  2477-m41  and  247f-m49. 

It  is  admitted  in  the  record  that  defendant  did  not 
comply  with  the  two  sections  before  named,  and  that  no 
such  insurance  was  taken  out,  and  that  he  was  not  re- 
lieved by  the  insurance  department  and  the  industrial 
commissioner  from  the  taking  out  of  such  insurance  under 
the  provisions  of  the  last-named  section.  Section  2477-m, 
Code  Supplement,  1913,  provides  substantially,  without 
quoting  the  entire  statute,  that,  except  as  by  this  act  other- 
wise provided,  it  shall  be  conclusively  presumed  that  every 
employer,  as  defined  by  this  act,  has  elected  to  provide,  se- 
cure, and  pay  compensation,  according  to  the  terms,  con- 
ditions, and  provisions  of  this  act,  for  any  and  all  personal 
injuries  sustained  by  an  employee,  arising  out  of  and  in  the 
course  of  the  employment ;  and  in  such  cases,  the  employer 
shall  be  relieved  from  other  liability  and  levy  of  damages,  or 
other  compensation  for  such  personal  injury.  Th&n  follows 
the  provision  that  an  employer  electing  to  reject  the  terms 
is  deprived  of  certain  defenses,  and  that  negligence  is  pre- 
sumed, and  further: 
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ber  of  the  loans  were  inadequately  secured,  made  to  irre- 

w 

sponsible  people,  and  close  to  the  full  value  of  the  real  estate, 
it  would  depreciate  the  value  of  the  business  to  a  purchaser 
a  great  deal.  The  answers  of  the  experts  do  not  purport  to 
be  based  on  the  full  knowledge  of  the  actual  condition  of  the 
business.  The  value  lies  somewhere  between  the  witnesses' 
statements.  The  court  believes,  from  the  evidence,  and  so 
finds,  that  a  fair  and  reasonable  value  of  the  stock,  includ- 
ing the  loan  business,  as  it  actually  was  at  the  time  of  the 
transfer,  would  be  $125  per  share,  and  that  defendant  is 
entitled  to  recover  the  difference  between  the  actual  value, 
of  1 125  per  share,  and  the  value  of  f  150  per  share,  as  rep- 
resented, less  the  amount  due  on  the  note  sued  upon,  and 
said  note  canceled. 

The  foregoing  is  a  tilear  statement  of  the  facts;  and, 
after  a  careful  reading  of  the  record,  we  reach  the  same  con- 
clusion. It  is  largely  a  question  of  fact.  It  would  take 
many  pages  of  the  opinion  for  a  detailed  recital  of  the  evi- 
dence. This  we  shall  not  attempt  to  do.  The  negotiations 
were  conducted,  for  the  most  part,  when  defendant  and 
Rhoades  and  the  plaintiff  were  present.  Defendant  and 
Rhoades  testify  as  to  the  representations.  Plaintiff  denies. 
The  two  testify  that  plaintiff  took  each  note  from  the  note 
case,  showed  it  to  the  defendant,  and  stated,  in  su'bstance, 
that  the  notes  were  good,  and  the  makers  good,  and  that  the 
bank  would  not  lose  a  dollar.  This  is  all  denied  by  the 
plaintiff.  The  plaintiff  was  acquainted  with  the  makers  of 
the  notes,  and  their  financial  standing.  He  was  the  man- 
ager of  the  bank,  and  the  business  was  conducted  under  his 
personal  supervision.  The  record  shows,  in  great  detail,  the 
testimony  of  the  different  witnesses  in  regard  to  the  ques- 
tioned notes.  There  were  losses  on  some  of  the  notes.  Ap- 
pellant argues  that  others  of  them  are  rollectible.  We  are 
satisfied  that  some  are  not,  and  that  others  are  not  as  rep- 
resented.   Some  are  in  litigation ;  others  are  on  vacant  lots, 
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where  .houses  had  not  been  built,  as  agreed,  the  value  of  the 
lots  being  less  than  the  security.  It  is  unnecessary  to  go 
further  into  the  evidence. 

1.  The  first,  or  option,  contract,  entered  into  in  Sep- 
tember, 1915,  provides: 

"It  is  further  understood  and  agreed  between  the  par- 
ties hereto  that  the  parties  of  the  first  part 
*"  fruiduieitt  rep-  (aPPel*ant)  sh&U  t>©  relieved  of  all  responsi- 
noiwriTer? :       bility  in  connection  with  said  business,  and 

are  not  to  become  or  be  held  personally  lia- 
ble to  said  bank,  or  second  party  in  any  manner  whatsoever, 
except  as  pertains  to  a  certain  note  of  Musselman,  for 
13,000.00." 

Substantially  the  same  provision,  though  [worded  some- 
what differently,  is  in  the  contract  which  was  later  entered 
into.  It  is  contended  by  appellant  that  the  meaning  of  this 
clause  is  that  appellee  has  waived  all  his  rights  whatsoever 
against  the  appellant,  for  the  sale  or  purchase  of  eaid  stock, 

and  that  the  only  remedy  appellee  has  is  on  the  following 

# 

clause  in  said  contract : 

"It  is  further  agreed  and  understood  that  parties  of  the 
first  part  guarantee  the  books  and  records  of  said  bank  will 
and  do  show  the  true  and  correct  condition  of  said  bank, 
and  all  accounts  thereof,  on  the  date  of  taking  possession 
thereof  by  the  party  of  the  second  part." 

The  claim  is  that,  by  signing  said  contract,  appellee  can 
only  maintain  an  action  for  breach  of  warranty  or  guar- 
anty, and  that;  as  appellee  has  not  based  his  action  on  breach 

of  warranty,  he  cannot  recover.    No  author- 

2.  FkAUD:  ities  are  cited  by  appellant  to  sustain  the 

SSientoSmsT^    proposition.    We  think,  as  held  by  the  trial 

note^heid  by     court,  that  there  is  nothing  inconsistent  with 

to  gnftrantee.      plaintiff's  refusal  to  guarantee  the  notes,  or 

the  condition  of  the  bank,  and  the  repre- 
sentations.   This  action  is  based  upon  fraud,  which  vitiates 
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everything.  There  are  eases  in  the  books  where  a  person 
may  sue  in  one  count  for  breach  of  warranty,  and  in  another 
count  for  fraud  and  false  representations.  It  is  said  by  ap- 
pellant that,  if  we  do  not  accept  appellant's  foregoing  view 
of  the  matter,  then  it  will  be  necessary  to  consider  what  rep- 
resentations were  made  as  to  the  notes.  This  will  be  refer- 
red to  later.  Appellant  also  argues  briefly 
3.  fraud:  that  there  was  a  waiver  and  estoppel,  be- 

rcpr^nta-  cause  defendant  had  access  to  the  books  of 
dies V  rescis-  the  bank,  by  defendant's  making  payments 
damages.  on  the  notes  he  gave  to  plaintiff,  and  pro- 

ceeding with  the  contract  after  he  knew  of 
the  fraud,  or  some  of  the  circumstances  constituting  the 
fraud  alleged.  It  should  be  said  here  that  he  claims  he  did 
not  discover  all  the  discrepancies  and  conditions  until  April, 
1917.  But  we  think  there  was  no  waiver.  The  defendant 
had  the  right  to  rescind  the  contract,  or  to  perform  it  and 
recoup  his  damages  for  the  fraud.  Under  the  evidence,  de- 
fendant did  not  have  access  to  al4  the  books.  It  is  true  he 
made  some  examination  6t  the  certificate  of  deposit  register ; 

but  the  trial  court  found  against  him,  as,  to 

4#  Fraudulent  ^  rate  of  interest  shown  thereby,  and  de- 

uonsf  ew-  fendant  has  not  appealed.    It  is  also  con- 

cfencyl  8Uffi*        tended  by  appellant  that  any  representation 

made  by  him  was  innocent  and  through  mis- 
take, and  that,  therefore,  he  is  not  liable;  but  the  evidence 
does  not  bear  him  out  in  this  contention. 

2.  It  is  next  contended  that  the  representation  alleged 
to  have  been  made  by  plaintiff,  that  the  bank' would  not  lose 
a  dollar,  was  only  an  opinion — plaintiff's  judgment    There 

is  more  to  the  representation  than  the  state- 

5.  fbadd:  ment  that  the  bank  would  not  lose.     We 

rSwsenta-         sha11  n°t  n<>w  repeat  the  exact  language,  but 

orOI1fact?Pex.on     the  substance  of  it  is  that,  so  far  as  the  notes 

lvalue!    5       were  concerned,  they  were  good;    that  the 

makers  were  good  and  responsible;  and  that 
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the  bank  would  not  lose,  etc. ;  and  other  statements  in  re- 
gard to  the  general  condition  of  the  bank  and  the  loan  busi- 
ness. It  has  been  held  that  the  expression  of  an  opinion  as  v 
to  value  ordinarily  will  not  constitute  fraud;  but,  where 
false  representations  were  intended  to  be  taken  as  a  fact, 
and  the  parties  do  not  have  an  equal  opportunity  to  ascer- 
tain the  truth  or  falsity  thereof,  then  such  opinion  becomes 
actionable.    Van  Vliet  Fletcher  Auto  Co.  v.  CroioeU,  171 

Iowa  64;  Dorr  v.  Corey,  108  Iowa  725,  733; 

e.  fraud:  Mat  touch  v.   Walsh  Bros.,  136  Iowa  225. 

represent*-         Courts  generally  hold  that  statements  as  to 

or  tact:  the  solvency  or  financial  responsibility  of  a 

financial  re- 

■oonaibiiity         third  person  are  statements  ot  fact,  and  not 

of  third 

penon.  a  mere  expression  of  opinion.   Farmer?  Sav. 

Bank  v.  Jameson,  175  Iowa  676.  We  think 
the  representations  here  were  more  than  a  mere  expression 
of  opinion. 

3.  As  said,  appellant  argues  that  he  had  no  knowledge 
of  the  condition  of  the  books  of  the  bank,  as  he  had  done  no 
clerical  work  thereon ;  and  that  any  misrepresentation  was 

an  innocent  one;   and  that  there  was  no  in- 

7.  f*aud:  acts       tent  to  defraud.    The  record  does  not  bear 

ins  fraud:  out  appellant's  contention.    We  have  said, 

facts  within        in  some  of  the  cases,  that  it  is  difficult,  ordi- 

knowledge  i 

estoppel.  narily,  to  prove  the  intent  by  direct  testi- 

mony ;  the  intent  may  be  inferred,  but  this 
presumption  or  inference  is  not  conclusive.  There  is  evi- 
dence that  plaintiff  had  knowledge  of  the  falsity  of  the  rep- 
resentations, at  least  as  to  many,  and  the  more  important  of 
them.  Aside  from  this,  some,  and  the  representations  in  re- 
gard to  the  more  important  facts,  in  regard  to  the  condition 
of  the  bank,  bearing  on  the  value  of  the  stock,  were  made  by 
plaintiff  as  true,  and  within  his  own  knowledge.  Indeed, 
plaintiff  not  only  represented  that  such  facts  were  within 
his  own  knowledge,  but  the  contract  itself,  a  part  of  which 


ft 
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tion  provision  of  the  statute,  but  that,  before  employers  can 
defeat  the  right  of  a  workman  to  elect,  after  the  accident, 
to  sue  for  common-law  damages,  without  the  common-law 
defenses'  being  available  to  the  employer,  the  employer 
must  go  a  step  further:  he  must  either  insure  against  his 
liability  for  compensation,  under  Section  2477-ni41,  or  com- 
ply with  Section  2477-m49,  in  furnishing  proof  to  the  insur- 
ance department  which  is  satisfactory  to  both  the  insurance 
department  and  the  Iowa  industrial  commissioner  of  the 
employer's  solvency  and  financial  ability  to  pay  the  compen- 
sation benefits  provided  by  the  act  (citing  1  Bradbury's 
Workmen's  Compensation  311).  If  the  ruling  of  the  trial 
court  was  right,  it  would  be  proper  to  consider  the  situa- 
tion in  which  plaintiff  or  an  employee  would  find  himself. 
If  he  would  be  placed  in  a  worse  situation  by  the  enactment 
of  the  compensation  law  than  he  was  before,  it  would  be  a 
matter  properly  to  be  taken  into  consideration  in  determin- 
ing whether  the  interpretation  given  the  law  by  the  trial 
court  is  a  reasonable  one,  and  whether  such  was  the  inten- 
tion of  the  legislature. 

The  compensation  law  is  for  the  benefit  of  the  work- 
man.    Mitchell  v.  Phillips  Mining  Co.,  181  Iowa  600,  607. 
In  the  instant  case,  it  was  found  by  the  jury  that  the  em- 
ployer,  Conn,  was  guilty  of  negligence  in 
6*  5lt!57!!L -AND        furnishing  plaintiff  defective  fuse.    As  a  re- 
c^mpSfsation       su1t<  Pontiff  was  severely  injured.     Prior 
of^ct^Mhire     *"°  tne  enactment  of  the  Compensation  Law, 
!o  ?n^iir°eyor         be  could  have  sued  defendant  at  common 
rpaieetsythe  act.    law  and  recovered  judgment  and  collected 

his  damages,  if  defendant  had  been  finan- 
cially responsible.  But  assume  for  the  purposes  of  the  case, 
that,  after  the  commencement  of  the  suit,  defendant  had  dis- 
posed of  his  property,  or  become  insolvent.  The' provision* 
of  the  statute  that  he  be  required  to  take  out  insurance,  to 
guarantee  the  payment  of  such  sums  as  should  be  awarded 
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the  employee  under  the  Compensation  Act  was  not  com- 
plied with,  nor  was  he  relieved  by  the  commissioner  from 
taking  out  such  insurance,  under  Section  2477-m49.  In 
such  a  situation,  defendant  was  in  the  position,  at  the  com- 
mencement of  the  action,  to  say  to  the  court,  if  the  action 
were  at  common  law,  that,  notwithstanding  his  failure  to 
comply  with  the  provisions  with  reference  to  insurance,  he 
was  still  operating  under  the  Compensation  Law,  and  that 
plaintiff  could  not  maintain  an  action  at  common  law 
against  him,  because,  by  the  terms  of  Part  I  of  the  law, 
both  were  conclusively  presumed  to  be  operating  under 
that  statute.  Defendant  was  also  in  the  position  to  say,  if 
proceedings  were  brought  against  him  under  the  Compen- 
sation Law,  that,  because  he  had  failed  to  comply  with  the 
provisions  of  Sections  2477-m41  and  2477-m49,  plaintiff  was, 
therefore,  not  entitled  to  receive  the  benefits  of  the  Compen- 
sation Law ;  that  a  failure  to  comply  with  the  conditions  in. 
the  two  last-named  sections  removed  defendant  from  the 
operation  of  the  statute;  that  his  failure  to  comply  with 
said  conditions  operated  the  same  as  though  he  had  express- 
ly rejected  the  law,  under  the  provisions  of  Part  1  thereof; 
and  that,  for  that  reason,  plaintiff  could  not  proceed  against 
him  under  the  Workmen's  Compensation  Act.  Under  such 
circumstances,  and  under  the  interpretation  given  to  the  act 
by  the  trial  court,  the  enactment  of  the  Compensation  Law, 
instead  of  effecting  justice,  would  operate  to  the  disadvan- 
tage of  the  plaintiff,  and  deprive  him  of  any  effectual  rem- 
edy for  his  injuries. 

Such  a  state  of  affairs  as  given  in  the  illustration  is 
not  improbable.  We  think  it  could  not  have  been  the  intent 
of  the  legislature  to  enact  a  law  which  was  intended  for  the 
benefit  of  the  employee  and  society  in  general,  which  would 
place  an  employee  in  such  a  situation.  In  the  case  of  Bayon 
v.  Beckley,  89  Conn.  154  (93  Atl.  139,  8  Neg.  &  Com.  Cases, 
588),  while  the  language  of  the  Connecticut  statute  is  not 
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identical  with  our  own,  yet  the  essential  features  are  quite 
the  same.  In  that  case,  it  was  held  that  both  parties  had 
accepted  the  Compensation  Law,  because  neither  party  had 
expressly  rejected  it  or  withdrawn  from  it.  The  plaintiff 
was  injured  while  id  the  course  of  his  employment,  and  it 
was  then  discovered  that  the  defendant  had  failed  to  comply 
with  the  provisions  of  Section  30  of  Part  B  of  the  act 
(Chapter  138,  Public  Acts,  1913).  That  section  reads  as 
follows: 

"Every  employer  subject  to  Part  B,  who  shall  not  fur- 
nish to  the  commissioner  satisfactory  proof  of  his  solvency 
and  financial  ability  to  pay  directly  to  injured  employees 
or  other  beneficiaries,  the  compensation  provided  by  this 
act,  shall  insure  his  full  liability  under  Part  B." 

Section  42  of  the  Connecticut  act  reads: 

"Any  employer  who  has  accepted  Part  B  of  this  act 
and  who  thereafter  fails  to  conform  to  any  of  the  provisions 
of  Section  30  of  Part  B  shall  thereby  forfeit  all  benefits 
thereunder  and  shall  be  liable  as  if  he  had  not  accepted  the 
same." 

If  the  provisions  of  the  Iowa  statute,  Section  2477-m41, 
had  been  worded  the  same  as  Section  42  of  the  Connecticut 
act,  just  quoted,  there  could  be  little  doubt  that  the  failure 
on  the  part  of  Conn  either  to  insure  or  to  be  relieved 
thereby  upon  a  showing  to  the  commissioner  would  have 
operated  the  same  as  though  he  had  not  presumably  ac- 
cepted the  act. 

In  the  Bayon  case,  the  defendant  claimed  that  defendant 
was,  therefore,  properly  presumed  to  have  accepted  Part  B, 
because  neither  he  nor  the  plaintiff  had  refused  to  accept 
it,  and  that  he  thereby  incurred  no  liability  to  compensate 
the  plaintiff  for  any  injury  under  Part  B,  for  the  reason 
that  he  failed  to  comply  with  tl*e  provisions  of  Section  30, 
and  that,  if  liable  to  her  at  all  for  her  injuries,  it  was  only 
in  an  action  at  law.    The  court  said : 
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"These  claims  present  two  questions  of  law  for  our 
decision  •  *  •  second  *  *  *  does  a  failure  to 
comply  with  the  provisions  of  Section  30,  of  Part  B,  de- 
prive not  only  them,  but  also  their  employees,  of  the  bene- 
fits of  its  provisions?" 

Discussing  the  second  question  in  the  case,  which  is 
similar  to  that  before  us,  the  court  said : 

"The  chief  benefit  accruing  to  an  employer  from  his 
acceptance  of  Part  B  is  that  he  is  thereby  relieved  from 
liability  to  any  action  for  damages  on  account  of  personal 
injuries  to  his  employees.  If  he  had  not  accepted  Part  B, 
he  would  be  liable  for  such  injuries  according  to  the  rule 
of  the  common  law,  as  modified  by  Part  A.  When,  there- 
fore, Section  42  provides  that  he  shall  forfeit  all  benefits 
under  Part  B,  and  be  liable  as  if  he  had  not  accepted  the 
same,  the  literal  meaning  of  the  language  is  that  his  failure 
to  comply  with  the  provisions  of  Section  30  deprives  him 
of  the  right  to  exemption  from  liability  at  common  law  for 
injuries  to  his  employees  arising  out  of  their  employment, 
and  renders  him  liable  to  such  actions,  as  modified  by  Part 
A.  This  is  his  situation  when  he  refuses  to  accept  Part  B, 
or,  haying  accepted  it,  withdraws  his  acceptance.  It  is  also 
the  situation  when  the  employee  refuses  to  accept  Part  B, 
or,  having  accepted,  withdraws  his  acceptance;  for  the  em- 
ployer in  such  case,  although  he  still  adheres  to  his  accept- 
ance of  Part  B,  is  relegated  to  his  common»-law  rights. 
The  effect  of  Section  42  clearly  is  to  render  the  employer 
who  does  not  comply  with  Paragraph  30  liable  as  he  would 
be  had  he  not  accepted  Part  B ;  but  it  does  not  follow  that 
he  is  also  relieved  from  liability  under  Part  B  to  compen- 
sate his  employee  for  injuries  for  which  the  latter  could 
not  recover  at  common  law.  While  providing  that  the  em- 
ployer's noncompliance  with  Section  30  results  in  a  for- 
feiture of  all  his  benefits  under  Part  B,  Section  42  does  not, 
in  terms,  say  that  the  employee  loses  all  his  rights  and 
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benefits  under  Part  B.  Nothing  iB  said  as  to  its  effect  upon 
the  employee;  but,  by  making  the  employer  liable  as  if  he 
had  not  accepted  the  act,  it  necessarily  restores  to  the  em- 
ployee his  common-law  right  of  action,  as  modified  by  Part 
A,  against  the  employer.  This  is  the  clear  implication  from 
the  language.  If  Part  B  gave  compensation  only  for  per- 
sonal injuries  for  which  a  common-law  action  would  lie, 
it  would  be  entirely  clear  that  the  intention  was,  by  Sec- 
tion 42,  to  make  neglect  to  comply  with  Section  30 
relegate  both  parties  to  their  common-law  rights. 
But  the  chief  inducement  to  the  employee  to  ^accept  Part  B 
unquestionably  is  the  fact  that  he  thereby  secures  com- 
pensation for  injuries  for  which  the  common  law  gives  him 
no  remedy.  It  is  too  unreasonable  to  believe  that  the  leg- 
islature intended  that  the  employer,  after  having  accepted 
Part  B,  should  be  able  to  deprive  the  employee  of  these  ben- 
efits without  notice,  by  simply  neglecting  to  comply  with 
the  provisions  of  the  act  which  he  had  accepted.  It  is  con- 
sistent with  the  language  of  Section  42  to  hold  that  failure 
by  the  employer  to  comply  with  Section  30  deprives  the  em- 
ployer of  his  benefits  under  Part  B,  but  does  not  deprive  the 
employee  of  his  benefits  under  it;  and  that  the  latter,  in 
such  case,  may  claim  compensation  under  the  act,  or,  in  a 
case  when  the  common  law  gives  a  remedy,  may  have  this 
action  at  common  law,  as  modified  by  Part  A." 

The  construction  given  by  the  trial  court,  it  seems  to 
us,  nullifies  Sections  2477-m41  and  2477-m49.  An  employer, 
by  doing  nothing,  would  be  presumed  to  have  accepted 
the  act.  After  having  accepted  the  act  by  presumption,  if 
he  failed  to  comply  with  the  requirements  of  the  first  of 
the  two  sections  just  referred  to,  no  consequences  would  fol- 
low, and  no  rights  be  forfeited;  and  thus  these  sections 
would  be  of  no  force.  Under  the  construction  contended 
for  by  appellant,  if  the  employer,  by  presumption,  accepted 
the  act,  then  he  would  be  compelled  to  comply  with  all  the 
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provisions  of  the  act,  including  the  taking  out  of  insurance 
to  protect  his  losses;  and  a  failure  on  his  part  to  obey  the 
law  with  reference  to  insurance  would  deprive  him  of  the 
benefits  of  the  act. 

For  the  reasons  given,  we  think  the  trial  court  was  in 
error  in  sustaining  the  motion  in  arrest  of  judgment.  The 
cause  is  reversed  and  remanded,  with  directions  to  over- 
rule the  motion  and  enter  judgment  against  the  defendant 
for  the  amount  of  the  verdict,  and  as  of  the  date  when  the 
verdict  was  returned.— .Reversed  and  remanded. 

Ladd,  C.  J.,  Wbavbr,  Gaynor,  and  Salinger,  JJ.,  concur. 


Peter  Heery  et  al.,  Appellants,  v.  J.  T.  Roberts  et  al., 

Appellees. 

TOWNSHIPS:    Powers  of  Trustees.    Township  trustees,  in  an  action 

1     wherein  they  are  sought  to  be  enjoined  from  interfering  with 

obstructions  in  a  highway  which  is  under  their  jurisdiction, 

have  standing  to  contend  that  such  obstructions  are  unlawful 

because  a  so-called  vacation  of  the  highway  was  wholly  void. 


Void  Judgment.    Judgments,  or  orders  in  the  nature 

2    thereof,  which  are  wholly  void  may  be  attacked  (a)  directly  by 

appeal,  or  (b)  collaterally,  in  any  proceeding  and  at  any  time 

when  any  right  is  asserted  under  such  so-called  judgment.    So 

held  as  to  the  vacation  of  a  highway. 

HIGHWAYS:    Non-Jurisdictional  Matters.    Neither  the  giving  of  a 
3, 5  bond  nor  the  appointment  of  a  commissioner,  in  proceedings  for 
highway  vacation,  is  mandatory. 


HJUUWAYS:    Refused  Vacation  Followed  by  Subsequent  Petition. 
4    The  dismissal  of  one  petition  for  vacation  of  a  highway  in  no 
manner  lessens  the  jurisdiction  of  the  board  to  entertain  a  sub- 
sequent petition  for  the  vacation  of  the  same  highway. 

HIGHWAYS:    Non-Jurisdictional  Matters. 
3,  6. 

HIGHWAYS*    Omission  of  All  Notice.    A  vacation  of  a  highway  will 
6    not  be  declared  invalid  because  no  notice,  either  actual  or  con- 
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structlve,  was  had,  when,  on  the  faceN  of  the  record,  petitioners 
are  the  only  persons  entitled  to  notice.  If  someone  else  was 
entitled  ty  notice,  he  who  attacks  the  vacation  must  so  show. 

HI0HWAY8:    Prescription— When  Immaterial.    All  inquiry  into  the 

7  question  whether  a  landowner  has,  at  some  time,  estopped  him* 
self  to  deny  the  existence  of  a  certain  highway  becomes  wholly 
Immaterial  in  a  proceeding  in  which  the  landowner  predicates 
his  right  on  a  legal  vacation,  subsequent  to  the  alleged  estoppel. 

HIGHWAYS:    Vacation— Damages— Access  to  Land— Intermediller. 

8  A  landowner  cannot  claim  damages  for  the  vacation  of  a  high* 
way,  except  where,  by  reason  of  the  highway's  being  adjacent 
to  his  land,  to  which  he  has  no  other  convenient  means  of  ac- 
cess, he  suffers  by  the  vacation  special  damages,  separate  and 
distinct  from  those  of  the  general  public.  Where  he  has  such 
damages,  he  is  entitled  to  notice  of  the  vacation,  and  can  con- 
test want  of  notice  and  the  validity  of  the  vacation;  but  a  mere 
intermeddler  without  interest  cannot  do  so. 

Appeal  from  Butler  District  Court. — C.  H.  Kelley,  Judge. 

January  20,  1919. 

Supplemental  Opinion  on  Rehearing,  May  14,  1919. 

As  we  view  it,  the  ultimate  question  is  whether  the  board 
of  supervisors  of  the  county  acted  without  jurisdiction  in 
Vacating  an  alleged  highway.  All  other  questions  turn-upon 
that.  The  trial  court  held  that  the  action  of  the  board  was 
void,  and  the  plaintiffs  appeal. — Reversed. 

Dawson  &  Wehrmacher,  for  appellants. 

W.  C.  Shepard  and  Sager  &  Sweet,  for  appellees. 

Salinger,  J. — I.  The  appellants  have  constructed  a 
fence  across  both  ends  of  what  they  contend  is  a  road  or 
highway  that  has  been  duly  vacated.  The  appellees  con- 
stitute the  board  of  township  trustees  of  the  township  in 
which  said  alleged  vacated  road  lies,  and  propose  to  deal 
with  said  fence  as  an  unlawful  obstruction  of  a  highway, 
taking  the  position  that  the  order  to  vacate  said  road  is  null 
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and  void.  The  trial  court  held  the  vacation  was  a  null- 
ity. The  plaintiffs  seek  to  restrain  the  defendant  trustees 
from  interfering  with  said  fences  or  any  other  obstruction 
placed  by  appellants  upon  or  over  the  allfeged  vacated  high- 
way, and  defendants,  by  counterclaim,  pray  that  plaintiffs 
be  restrained  from  obstructing  said  highway,  and  that  the 
road  which  plaintiffs  claim  has  been  vacated  be  declared  a 
legally  established  highway. 

It  is  somewhat  difficult  to  gather  what  is  the  precise 
position  taken  by  the  appellees.  Their  brief  has  language 
which  greatly  limits  the  controversy*  but  this  limitation 

is  often  disregarded,  and  the  dispute  greatly 

i- townships:       enlarged.     Thus  we  are  compelled  to  con- 

trmtees.  sider  some  matters  which,  perhaps,  are  not 

seriously  relied  upon  by  the  appellees.  It 
may  be  understood  from  thieir  brief  that  they  complain, 
not  only  of  the  vacation  of  one  road,  but  complain  also  of 
the  new  road  that  was  established  in  its  stead.  We  think 
this  appeal  is  not  concerned  with  the  establishment  of  the 
substitute  road.  The  board  of  township  trustees  may  not 
complain  of  the  establishment  of  the  new  highway.  It  cer- 
tainly may  not  complain  because  appellants  are  willing  to 
donate  a  road  over  their  own  lands,  and  the  existence  of 
such  a  road  cannot  concern  the  trustees.  The  appellants 
go  beyond  what  we  are  now  saying,  and  insist  that  the 
counterclaim  and  resistance  of  the  trustees  is  impertinent, 
and  that  the  board  of  trustees  has  no  standing  to  ask  that 
plaintiffs  be  restrained  from  maintaining  the  fences  in  ques- 
tion or  other  obstructions.  It  is  the  dutv  of  this  board,  and 
it  has  power,  to  remove  all  obstructions  in  the  highways 
under  their  jurisdiction.  Sections  1527-sl7  and  1560,  Code 
Supplement,  1913.  Having  this  duty  and  power,  of  neces- 
sity it  has  standing  to  respond  to  a  suit  which  alleges  that 
they  have  no  right  to  remove  an  alleged  obstruction,  by 
maintaining,  if  they  can,  that  the  obstruction  is  an  unlaw- 
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ful  one.  And  if  to  maintain  that  position  it  is  necessary 
to  settle  whether  a  roadway  has  or  has  not  been  duly  vacated, 
they  have  standing  to  make  a  contest  on  that  question. 

Belated  is  the  contention  of  the  appellants  that,  because 
the  legality  of  the  vacation  is  but  collaterally  involved 
in  this  suit,  the  defendants  must  fail  because,  if  the  vaca- 
tion    was     an      act     beyond     authority 
2.  judgment:         of    the    board    of    supervisors,    the    sole 
judgment.  remedy   is   an    appeal   from  the  action  of 

x  *  the  board  of  supervisors.    Now,  while  it  is 

true  that  we  held,  in  Sullivan  v.  Bobbins,  109  Iowa  236, 
that  mandamus  will  not  lie  to  correct  illegality  in  the  vaca- 
tion of  a  highway,  because  certiorari  affords  an  adequate 
remedy  at  law,  we  think  this  does  not  overthrow  thevele- 
mentary  doctrine  that,  though  want  of  jurisdiction  may  be 
•  raised  on  direct  attack,  it  may  also  be  asserted  collaterally. 
While  it  is  true  that,  when  a  tribunal  whose  action  may  be 
reviewed  on  appeal  acts  without  jurisdiction,  it  may  be 
asserted  on  appeal  that  the  lower  tribunal  erred  because 
it  acted  without  jurisdiction,  it  is  as  true  that  that  course 
need  not  be  pursued,  and  that  the  validity  of  an  act  charged 
to  be  without  jurisdiction  may  be  raised  whenever  and 
wherever  any  right  is  asserted  upon  such  action.  A  familiar 
instance  is  found  in  several  of  our  decisions  wherein  it  is 
held  that,  if  a  school  board  acts  without  jurisdiction,  ap- 
peal to  the  county  superintendent  is  not  the  exclusive 
remedy. 

la 

We  are  of  opinion  that  the  following  contentions,  re- 
spectively made,  cannot  be  sustained: 

a.  It  avails  the  appellants  nothing  that  the  auditor  noti- 
fied the  township  clerk  of  the  establishment  of  the  road 
substituted  for  the  one  alleged  to  be  vacated. 

b.  It  avails  appellants  nothing  in  this  suit  that  they 
have  filed  a  remonstrance  with  the  board  of  supervisors 
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against  re-opening  the  highway  claimed  to  be  vacated,  and 
giving  reasons  why  it  should  not  be  re-opened. 

c.  Meeting  the  argument  of  appellees  that  there  was 
no  power  to  act  because  certain  notices  prescribed  by  statute 
woe  not  given,  appellant,  at  one  point,  asserts  that  these 
notices  were  given.  We  are  of  opinion  this  claim  is  not 
sustained  by  the  record,  and  that  appellants  must  stand  or 
fall  upon  their  position,  elsewhere  taken,  that  no  statute 
notice  was  necessary. 

d.  If  we  shall  find  that  the  highway  in  question  has 
been  duly  vacated,  it  avails  the  appellees  nothing  if  they 
have  shown  that  the  vacated  highway  was  either  formally 
and  duly  established,  or,  if  not,  had  become  such  highway  by 
long  public  use  and  maintenance.  If,  though  confessedly 
a  public  highway,  there  has  been  a  lawful  vacation  thereof, 
obstructions  thereon  after  such  vacation  are  not  unlawful, 
and  the  board  of  trustees  cannot  remove  them. 

II.  Because  appellees  have  not  made  clear  just  what 
they  limit  the  dispute  to,  we  proceed  to  consider  their  brief 
seriatim. 

It  may  be  gathered  from  the  citation  of  the  statute 
governing  the  matter  that  appellees  contend  no  petition  was 
filed.     The  record  shows  the  contrary. 

It  may  be  gathered  that  the  legality  of  the  proceedings 
is  challenged  because  no  bond  was  filed  with  the  auditor, 
such  as  is  required  by  Section  1483  of  the  Code.  This  provi- 
sion is  simply  directory.  State  v.  Barlow, 
61  Iowa  572;  Woolsey  v.  Board  of  Super- 
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non-jurtsdic-        visors,  32  Iowa  130;  Sullivan  v.  Robbms, 

tlonal   matter*.      -A/1  T        •    nntr 

109  Iowa  235. 

2-a 
In  May,  1915,  appellants  petitioned  for  the  vacation 
of  said  alleged  highway  and  the  establishing  of  a  new  road 
in  place  thereof.    A  commissioner  was  appointed.    Section 

Vou.    180   Ia. — 5. 
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1488  of  the  Code  requires  him  to  make  re- 
4  n  port,    and    he   reported   against   the   expe- 

tronSfoiioaCwi       diency  of  the  proposal.    We  agree  with  ap- 
petitlonrquont      peUees  that  this  put  an  end  to  the  proceed- 
ings initiated  by  this  petition,  and  that 
upon  the  coming  in  of  such  adverse  report, 
the  application  in  question  could  no  longer  be  considered 
as  pending.     See  Cook  v.  Trigg,  52  Iowa  709;  Morgan  v. 
Miller,  59  Iowa  481 ;  DeVoe  v.  Smeltzer,  96  Iowa  385.    But 
that  is  the  only  effect;  and  from  such  adverse  report,  dis- 
continuance and  nothing  more  results. 

We  held,  in  Lawrence  v.  Williams,  146  Iowa  671,  that, 
if  it  be  conceded  the  board  is  without  jurisdiction  to  pro- 
ceed after  an  adverse  report  by  the  commissioner,  neverthe- 
less it  will  not  be  without  jurisdiction  to  entertain  an  en- 
tirely  new  proceeding,  by  the  filing  of  a  new  petition  on  the 
same  line  or  route  contemplated  by  the  first  petition.  The 
board  of  supervisors  is  given  express  and  exclusive  juris- 
diction to  vacate  highways.  We  should  not  by  construction 
strain  to  oust  it  of  that  jurisdiction.  As  seen,  the  adverse 
report  of  the  commissioner  on  the  first  petition  did  not 
affect  the  jurisdiction  to  act  upon  the  second;  and,  while 
'  it  is  settled  that  any  proceeding  wherein  the  commissioner 
does  make  an  adverse  report  is  abated  and  discontinued, 
it  does  not  follow  that  the  jurisdiction  to  entertain  a  new 
petition  is  terminated  though  no  adverse  repoft  be  filed,  and 
merely  because  of  failure  to  appoint  a  commissioner  at  all, 
thus  making  it  impossible  to  have  an  adverse  report.  No- 
where does  the  statute  prescribe  in  terms 
that  jurisdiction  ceases  because  no  report  of 

«5«  Highways  * 

'  non-jurisdic-        commissioner  is  filed.    Nowhere  is  the  juris- 
diction in  terms  made  to  depend  upon  the 
appointment  of  a  commissioner.     That  the 
action  must  stop  when  an  authorized  investigation  finds 
that  the  proposal  is  inexpedient  is  one  thing;    that  the 
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• 
action  of  the  board  of  supervisors  is  void  because  the  audi- 
tor appoints  no  commissioner,  and  the  board  uses  its  own 
judgment  as  to  expediency,  is  quite  a  different  thing.  We 
are  of  opinion  that  the  appointment  of  the  commissioner 
is  largely  for  the  purpose  of  determining  whether  what  is 
proposed  is  justified,  in  view  of  the  expense  that  must  be 
incurred.  As  will  appear  later,  both  the  vacated  highway 
and  its  substitute  were  wholly  on  the  land  of  the  appellants, 
and  that  they  relinquished  all  claims  for  damages!  From 
this  it  results  that  there  was  little  real  need  of  appointing 
a  commissioner,  and  thus  it  is  to  quite  an  extent  explained 
why  none  was  appointed.  We  think  that  Sullivan  v.  Bob- 
bins, 109  Iowa  235,  in  principle  settles  that  failure  to  ap- 
point the  commissioner  in  the  matter  at  bar  does  not  inval- 
idate the  proceedings,  for  it  is  therein  held  to  be  immaterial 
that  no  commissioner  was  appointed  to  pass  upon  the  ex- 
pediency of  the  proposed  vacation,  because  the  plaintiff  and 
all  parties  in  interest  signed  the  petition,  and  were,  there- 
fore, in  no  position  to  complain  of  the  vacation.  And  it 
bears  on  the  effect  of  failure  to  appoint  a  commissioner 
where  nothing  can  be  accomplished  by  appointing  him,  that 
we  held  in  McKinney  v.  Baker,  100  Towa  362,  that  it  was 
immaterial  that  appraisers  were  not  appointed  at  the  time 
required  by  statute,  because  no  damages  are  allowable  for 
vacating  a  highway.  We  hold  now  that,  whatever  may  be 
the  effect  of  an  adverse  report,  the  proceedings  are  not  void 
because,  through  failure  to  appoint  the  commissioner,  there 
was  no  report,  either  favorable  or  adverse. 

In  Home  T.  &  T.  Co.  t\  City  of  Los  Angeles,  211  U.  S. 
265,  at  273,  the  Supreme  Court  of  the  United  States  de- 
clares it  to  be  thoroughly  settled  law  that,  whenever  it  is 
claimed  that  something  done  or  omitted  has  the  effect  of 
extinguishing  pro  tanto  an  undoubted  power  of  government, 
every  doubt  will  be  resolved  in  favor  of  continuance  of  the 
power,  and  the  legislative  intent  to  have  the  doing  or  omit- 
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ting  some  particular  thing  suspend  the  power  expressly 
conferred,  must  clearly  and  unmistakably  appear.  The 
strain  will  be  to  hold  the  power  has  not  been  lost,  not  to 
reach  a  decision  that  clearly  delegated  power  has  been  sus- 
pended or  lost. 

III.  Section  1495  of  the  Code  requires  that,  as  to  some 
persons  named,  a  prescribed  notice  shall  be  served  as  origi- 
nal notices  are,  and  that  in  all  cases  there  shall  be  a  pre- 
scribed notice  by  publication.    Neither  no- 
6.  highways  :         tice  was  given.    Upon  the  whole  record,  as 

omission   of  °  r 

aii  notice.  dealt  with  in  the  written  opinion  by  the  trial 

judge,   it   seems  clear  the  decision   below 
turned  on  the  conclusion  of  the  judge  that,  without  these  no- 
tices, plaintiffs  have  not  more  than  a  consent  vacation ;  that 
there  cannot  be  such  vacation ;  and  that,  therefore,  the  board 
of  supervisors  have  no  jurisdiction  to  act  unless  such  notices 
are  first  given.    In  support  of  this  holding,  appellees  rely 
upon  cases  of  which  Chicago,  R.  J.  &  P.  R.  Co.  v.  EMthorpe, 
78  Iowa  415,  and  Moffitt  v.  Bra&nard,  92  Iowa  122,  are  types. 
In  Ross  v.  Board  of  Supervisors,  128  Iowa  427,  434,  cases 
of  this  class  are  held  to  do  no  -more  than  apply  the  funda- 
mental rule  that  the  property  of  no  one  may  be  taken  from 
him  by  any  tribunal  "without  notice  and  an  opportunity  to 
be  heard."    Of  course,  that  is  so.  .But  does  it  rule  this  case? 
t  The  notice  which  is  to  be  personally  served  is  to  be  served 
on  no  one  except  owners  of  land  who  reside  in  the  county 
and  own  land  "lying  in  the  proposed  road  or  abutting  there 
on,  as  Shown  by  the  transfer  books  in  the  auditor's  office.' 
The  appellants  are  the  only  owners  within  this  statute  re 
quirement.    Now,  as  they  instituted  the  vacation  proceed 
ings,  and  appeared  in  them,  and  relinquished  all  claims  for 
damages,  if  any  they  had,  it  is  manifest  that  the  notice  to  be 
personally  served  was,  in  this  case,  utterly  unnecessary.    No 
matter  how  mandatorily  a  notice  may,  in  terms,  be  required, 
the  serving  such  notice  is  not  more  vital  than  it  was  in  any 
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of  the  cases  wherein  it  was  held  that,  without  the  service  of 
notice,  there  was  no  jurisdiction.  At  the  foundation  of  all 
jurisprudence  lies  that  all  proceedings  are  void  as  to  any 
who  have  no  notice  and  are  not  heard.  There  are  some 
statute  provisions  that  notice  shall  not  be  required  if  ap- 
pearance be  made;  but  without  the  aid  of  such  statutes,  we 
think  it  must  be  held  that,  no  matter  how  necessary  notice 
may  be  to  jurisdiction,  jurisdiction  is  always  obtained 
where,  by  appearance,  the  party  to  be  served  effects  all  that 
giving  the  required  notice  could  do ;  and  we  see  no  reason 
why  this  should  not  be  so  in  the  matter  at  bar.  It  seems 
to  us  it  may  not  in  reason  be  claimed  that  this  vacation  of 
a  highway  should  be  held  to  be  a  nullity  because  parties  who 
moved  for  the  vacation,  appeared  to  promote  it,  and  relin- 
quished all  claims  for  damages,  were  not  served  with  a 
notice  advising  them  that  the  vacation  was  under  considera- 
tion,  and  that  the  road  would  be  vacated  unless  objections 
were  filed  by  a  stated  time,  and  claim  for  damages  made 
within  such  time.  That,  in  such  circumstances,  the  notice 
was  needless  is,  in  principle,  fully  sustained  by  Ross  v. 
Board  of  Supervisors,  128  Iowa  427,  at  435;  Chrteman  v. 
Brandes,  137  Iowa  433;  Howard  v.  Emmet  County,  140 
Iowa  527,  at  533;  and  Qoeppinger  v.  Board  of  Supervisors, 
172  Iowa  30,  at  42,  43.  If  the  landowners  upon  whom  the 
notice  is  to  be  served  were  not  entitled  to  notice,  or  mav 
not  complain  that  none  was  given,  others  may  not  urge 
that  the  proceedings  were  invalid  for  lack  of  this  notice 
See  Lightner  v.  Greene  County,  145  Iowa  95,  at  105,  and 
the  Chrisman  tfnd  Ross  cases,  supra.  It  is  a  fair  paraphras- 
ing to  say  that,  when  the  only  person  entitled  to  the  notice 
has  waived  it,  no  one  is  in  position  to  assail  the  validity 
oi  the  proceedings  for  want  of  notice.  The  cases  cited  by 
appellee  at  this  point  hold  nothing  to  the  contrary.  All  that 
State  v.  Weimer,  64  Iowa  243,  holds,  is  that,  whore  one  is  in- 
dicted for  obstructing  an  alleged  highway  over  his  own  land, 
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and  the  record  fails  to  show  that  any  notice  was  served 
upon  him  of  the  proceedings  for  the  establishment,  or  that 
he  had  in  any  way  waived  such  notice,  the  proceedings  were 
without  jurisdiction,  and  defendant  could  not  be  convicted. 
To  the  same  effect  is  State  v.  Anderson,  39  Iowa  274,  and 
the  cases  that  it  follows  and  the  cases  that  follow  it.  And 
all  we  can  find  in  McCarl  v.  Clarke  County,  167  Towa  14, 
is  that  a  vacation  cannot  be  had  merely  at  the  pleasure  of 
the  officers  who  may  discontinue  a  highway,  but  that  there 
is  no  jurisdiction  to  act  until  a  petition  for  vacation  has 
been  filed. 

.  3-a 

If,  then,  the  decree  below  can  be  sustained,  it  must  be 
because  of  disregard  of  that  provision  of  the  statute  which 
requires  that,  in  any  case,  a  notice  by  publication  shall  be 
given.  Under  that  statute,  this  notice  may  be  in  the  follow- 
ing form : 

"To- all  whom  it  may  concern:  The  commissioner  ap- 
pointed to  vacate  the  road  [describing  it,  and  giving  the 
names  of  owners  of  the  land  through  which  the  proposed 
road  passes,  as  they  appear  upon  the  transfer  books  of  the 
auditor's  office]  has  reported  in  favor  of  the  vacation,  and 
all  objections  thereto  or  claim  for  damages  must  be  filed 
in  the  auditor's  office  by  a  time  stated  in  the  notice,  or 
such  road  will  be  vacated  without  reference  thereto." 

So  far  as  a  claim  for  damages  is  concerned,  that  is  not 
a  factor  in  the  vacation  of  a  highway.  For  such  vacation 
affords  no  basis  for  a  claim  of  damages;  and,  if  it  does,  no- 
tice is  still  needless  .as  to  any  who  have  waived  damages. 
Grove  v.  Allen,  92  Iowa  519;  McKirmey  v.  Baker,  100  Iowa 
362 ;  Sullivan  v.  Rollins,  109  Iowa  235 ;  Ross  v.  Board  of 
Supervisors,  128  Iowa  427,  at  435 ;  McCarl  v.  Clarke  Coun- 
ty, 107  Iowa  14.  Clearly,  then,  the  failure  to  give  a  notice  by 
publication  in  order  to  enable  claims  for  damages  to  be  filed 
cannot  be  fatal,  because,  if  such  notice  were  given,  it  could 


\ 


May  15)19]  Heery  v.  Koherts.  71 

uot  produce  a  valid  claim  for  damages.  So  far,  then,  as  this- 
case  is  concerned,  the  only  purpose  that  giving  said  notice 
by  publication  could  serve  would  be  to  give  opportunity  for 
filing  objections  to  the  vacation  of  the  road.  It  is  true  that, 
though  the  statute  provides  personal  service  for  certain  land- 
owners only,  there  might  be  those  who,  though  not  such  own- 
ers, still  had  the  right  to  object  to  the  vacation.  The  trouble 
is  that  neither  in  plea  nor  proof  does  it  appear  that  any  such 
persons  exist.  In  Sullivan  i>.  Bobbins,  109  Iowa  235,  it  is  de- 
cided that  a  road  supervisor  may  not  be  compelled  by  man- 
damus to  remove  obstructions  from  an  alleged  highway 
and  to  open  the  same  to  its  full  width.  One  ground  for  ask- 
ing such  relief  was  the  claim  that  the  alleged  vacation  of 
the  road  was  void,  because  "no  notice  of  the  hearing  was 
given  to  any  person  whatever."  While,  as  said,  the  ultimate 
decision  is  that  mandamus  will  not  lie,  it  was  legitimately 
within  the  scope  of  that  decision  to  say,  as  it  was  said, 
that  no  relief  could  be  had,  because  "there  is  no  such  show- 
ing in  .the  petition'  [as  to  which  a  demurrer  was  sustained] 
as  would  require  the  giving  of  notice."  For  this  pronounce- 
ment, the  case  cites  McKinney  v.  Baker,  1 00  Iowa  362.  This 
last  case  construes  this  very  statute,  and  as  to  both  forms 
of  notice.  It  finds  that  the  published  notice  was  in  proper 
form,  except  it  did  not  contain  the  names  of  the  owners 
of  the  land,  and  rules  that,  since  it  was  not  pleaded  "that 
any  of  the  names  of  such  landowners  appeared  in  the  trans- 
far  books,  it  cannot  be  said  that  the  notice  was  defective." 
The  least  that  may  fairly  be  claimed  for  these  decisions  is 
that  failure  to  serve  with  notice  is  not  material,  unless  it 
appears  that  someone  was  entitled  to  such  notice  as  was 
not  given.  Whatever  the  form  of  the  action,  and  whether 
the  point  be  raised  by  the  petition  or  answer,  the  order 
to  vacate  a  highway  is  presumed  to  be  valid,  and  whosoever 
asserts  it  to  be  invalid  has  the  burden  of  proving  that  charge. 
So,  if  the  failure  to  give  notice  be  relied  on  as  constituting 
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the  invalidity  asserted,  he  who  asserts  it  must  show  condi- 
tions that  made  it  necessary  to  give  the  notice  by  publica- 
tion that  was  not  given.  As  before  said,  it  is  nowhere  made 
to  appear  in  this  record  that  anyone  other  than  the  land- 
owners' who  initiated  the  vacation  proceedings  had  any  in- 
terest in  whether  the  road  should  or  should  not  be  vacated. 
This  puts  the  appellees  in  the  position  of  claiming  that  the 
vacation  is  a  nullity,  though  the  only  persons  appearing  to 
have  any  interest  had  made  all  notice  needless,  without  a 
showing  that  a  notice  was  due  to  anyone  who  had  not 
waived  it,  or  made  it  needless. 

We  conclude  it  was  error  to  dismiss  the  petition  because 
of  the  failure  to  give  notice. 

IV.  It  is  said  that,  in  the  two  petitions  filed  by  them, 
appellants  admit  that  the  road  in  question  was  a  pub- 
lic highway  prior  to  the  time  at  which  the  order  attempting 

the  vacation  was  made;  that,  in  the  past, 

7'  JrescrYption :       ^ey  ^ave  chimed  an  exemption  from  taxa- 

immaterrai.         ^on  °f  the  *and  occupied  by  said  road ;  and 

thereupon,  it  is  urged  that  these  things  estop 
and  bar  the  plaintiffs  from  denying  that  said  road  was  a 
public  highway.  We  have,  in  effect,  already  disposed  of 
this  contention,  by  holding  that,  if  the  vacation  wTas  valid, 
it  cannot  matter  that,  prior  to  such  vacation,  the  road  was 
a  public  highway.  The  case  of  Gilcrest  &  Co.  v.  City  of  Des 
Moines,  157  Iowa  525,  at  529,  and  that  of  MiUer  v.  Schenck, 
78  Iowa  372,  are  types  of  holdings  that  a  landowner  may 
estop  himself  to  question  whether  a  highway  was  duly  es- 
tablished, or  a  finding  that  there  was  a  waiver  of  a  notice. 
We  cannot  see  what  relevancy  these  have.  Certainly,  these 
appellants  might  estop  themselves  to  deny  that  the  high- 
way sought  to  be  vacated  had  been  established  as,  or  was, 
in  fact,  a  public  highway.  It  may  be  assumed,  for  the  sake 
of  argument,  that  they  have  so  estopped  themselves.  But 
the  most  binding  acknowledgment  that  a  public  highway 
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existed  at  one  time  is  not  a  bar  to  an  application  to  have 
the  same  vacated,  nor  a  bar  to  having  such  petition  granted. 

It  follows  from  what  we  have  said  that  the  decree  and 
order  appealed  from  must  be — Reversed. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
Supplemental  Opinion  on  Rehearing. 

Per  Curiam. — The  opinion  has  the  statement  following : 

"So  far  as  a  claim  for  damages  is  concerned,  that  is  not 
a  factor  in  the  vacation  of  a  highway.  For  such  vacation 
affords  no  basis  for  a  claimed  damage.  Clearly,  then,  the 
failure  to  give  a  notice  by  publication  in  order  to  enable 
claims  for  damages  to  be  filed  cannot  be  fatal,  because,  if 
such  notice  were  given,  it  could  not  produce  a  valid  claim 
for  damages.  The  only  purpose  that  giving  said  notice  by 
publication  could  serve  in  this  case  would  be  to  give  oppor- 
tunity for  filing  objections  to  the  vacation  of  the  road." 

In  this  connection,  several  decisions  in  this  court  are 
cited.  It  is  now  urged  that  these  cases  have  been  overruled 
by  McCann  v.  Clarke  County,  149  Iowa  13.    On  examination 

of  the  McCann  case,  it  is  apparent  that,  in 
*  w»Stft*s:        strictness,  it  does  not  overrule  the  cases  in 

damages 
access 
to  land 
inter- 
meddler. 


question,  but  modifies  their  effect  in  this  re- 

to  land : 

inter-  spect :  Under  the  cases  cited  in  the  opinion, 


no  one  could  claim  damages  because  of  the 
vacation  of  a  road.  The  underlying  thought  was  that  no  one 
suffers  from  a  vacation,  as  distinct  from  the  general  public. 
Under  the  McCann  ease,  there  may  be  a  claim  for  damages 
on  account  of  the  vacation  of  a  highway,  if  that  highway  be 
adjacent  to  a  tract  of  land  to  which  the  owner  has  no  other 
convenient  means  of  access ;  because,  in  such  case,  the  own- 
er of  the  land  suffers  a  special  damage,  separate  and  distinct 
from  that  suffered  by  the  general  public.  The  utmost  the 
McCann  case  does  for  appellees  is  to  hold  that  notice  by  pub- 
lication must  be  given  if  there  be  some  person  to  whom  the 
vacation  causes  a  direct  damage,  personal  to  himself.    That 
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does  not  touch  the  eases  which  hold  that  the  absence  of  such 
a  notice  may  not  be  urged  where  it  is  not  made  to  appear 
that  any  person  exists  who  may  so  be  injured.  We  have  not 
held  that  notice  by  publication  need  not  be  given.  What  is 
ruled  is  that  where,  for  all  that  appears,  the  complainant  is 
a  mere  intermeddler,  without  interest,  he  may  not  litigate  the 
validity  of  the  vacation,  and  hence  may  not  urge,  in  support 
of  contending  for  invalidity,  that  the  notice  prescribed  by 
statute  was  not  given.  This  rule  has  been  applied  time  and 
again  against  attempts  to  assert  the  unconstitutionality  of 
a  legislative  enactment.  In  the  last  analysis,  we  have  but 
held  that  no  other  than  the  real  party  in  interest  may  main- 
tain a  suit.  So  far  as  appears,  the  appellants  are  the  only 
persons  wjiose  interest  could  be  affected  by  the  vacation 
of  this  particular  highway.  For  all  that  appears,  no  one 
but  themselves  has  the  slightest  concern  in  the  fact  that  m\ 
angling  road  running  through  the  land  of  appellants  was 
closed,  and  a  straight  road  miming  through  the  same  land 
substituted  therefor. 

We  do  not  intend  to  hold  that,  if  the  landowners  through 
whose  lands  the  vacated  highway  runs  are  not  en/titled  to 
notice,  no  others  may  urge  that  the  proceedings  were  invalid 
for  lack  of  this  notice.  What  we  do  decide  is  that  while, 
on  the  authority  of  the  McCann  case,  others  may  urge  that 
lack  of  notice,  they  must  make  it  appear  that  they  are  con- 
cerned in  the  matter.  The  McCann  case  gives  no  right*  to 
mere  intermeddlers,  nor  does  it  create  a  presumption  that 
whosoever  makes  an  attack  upon  a  vacation  of  a  highway 
will  suffer  special  damage  from  the  vacation,  nor  a  presump- 
tion that  someone  not  in  court  has  an  interest  which  en- 
titled him  to  notice.  As  well  say  that  parties  before  the 
court  may  deny  jurisdiction  on  the  ground  that,  by  possi- 
bility, someone  in  the  world  might  complain  later  that  he, 
too,  should  have  been  notified. 
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This  does  not  violate  the  numerous  decisions  which  de- 
clare that  the  board  of  supervisors  and  like  bodies  are  tribu- 
nals possessing  but  limited  and  special  jurisdiction,  and 
that,  ordinarily,  no  presumption  will  be  indulged  that  the 
acts  of  that  tribunal  were  done  upon  observance  of  juris- 
dictional essentials.  But  even  as  courts  of  general  jurisdic- 
tion may,  as  to  some  functions,  be  a  special  tribunal,  with 
limited  and  special  jurisdiction,  so  may  the  legislature  give 
to  tribunals  that  do  not  possess  the  standing  of  courts  of 
general  jurisdiction,  general  powers  over  a  certain  subject- 
matter.  We  think  that  vacating  highways  is  an  illustra- 
tion of  this.  This  is  strongly  indicated  by  McLachlcm  v. 
Incorporated  Town  of  Qray,  105  Iowa  259. 

In  our  opinion,  no  other  points  made  by  the  petition 
for  rehearing  require  any  additions  to  what  has  been  said  in 
the  opinion.    We  adhere  to  the  opinion,  as  herein  explained. 

Petition  overruled. 

Ladd,  C.  J.,  Evans  and  Pbhston,  JJ.,  concur. 


In  re  Will  op  Max  D.  Petersen. 

TAXATION:     Inheritance  Tax  —  Statute— Instruction— Exemptions. 

1  The  word  "free/'  as  used  in  Sec.  1481-al,  Subdiv.  4,  Code  Supple- 
ment, 1913,  exempting  property  passing  to  "educational  and  re- 
ligious societies  or  institutions,  public  libraries  and  public  art 
galleries  within  this  state  and  open  to  the  free  use  of  the  pub- 
lic/* from  the  collateral  inheritance  tax,  does  not  mean  that  no 
compensation  is  to  be  exacted  for  the  benefits  bestowed,  but  be- 
cause they  are  open  and  free  to  all  who  desire  to  use  them  and 
derive  through  them  the  benefits  which  they  are  supposed  to 
confer.  They  are  free,  though  they  exact  something  to  main- 
tain and  preserve  their  integrity  and  continuance. 

STATUTES:    Construction  —  Punctuation.    Punctuation  is  subordi- 

2  nate  to  the  context,  and  can  never  control  the  plain  meaning 
of  a  statute. 
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STATUTES:     Construction — Verbal     Inaccuracies— Clerical     Errors. 

3  Mere  verbal  inaccuracies  or  other  clerical  errors  in  a  statute,  in 
the  use  of  words  or  numbers,  grammar,  spelling,  or  punctuation, 
will  be  corrected  by  the  court,  whenever  necessary  to  carry  out 
the  intention  of  the  legislature,  as  gathered  from  the  entire  act 

TAXATION:    Inheritance  Tax— Statutes — Exemption— Foreign  Edu- 

4  cational  Societies  Subject  to  Tax.  Foreign  educational  societies 
are  not  exempted  by  Sec  1481-al,  Subdiv.  4,  Code  Supplement, 
1913,  from  the  collateral  Inheritance  tax,  under  the  provision 
that  the  tax  will  not  be  collected  "when  the  property  passes  to 
educational  and  religious  societies  or  institutions,  public  libra- 
ries and  public  art  galleries  within  this  state  and  open  to  the 
free  use  of  the  public,"  as  the  words  "within  this  state"  not 
only  modify  its  immediate  antecedent,  ^public  art  galleries," 
but  also  modify  all  institutions  enumerated. 

Appeal  from  Scott  District  Court. — William  Theophilus, 

Judge. 

May  14,  1919. 

x  The  question  in  this  case  involves  the  construction  of 
Section  1481-al,  Code  Supplement,  1913,  and  .the  real  ques- 
tion is  whether  the  exemptions  found  in  that  statute  are 
limited  only  to  institutions  of  the  character  involved  in 
this  suit  within  the  state  of  Iowa.  The  district  court  held 
that  the  statute,  properly  construed,  limited  the  exemptions 
to  institutions  and  societies  within  the  state  of  Iowa.  Ap- 
pellant is  a  nonresident  society  or  institution,  and  appeals. 
— Affirmed. 

m 

Miles  I/.  Daicson,  for  appellant 

Bollinger  &  Block,  H.  M.  Hamer,  Attorney  General, 
and  Henry  H.  Jebcns,  County  Attorney,  for  appellees. 

Gayxor,  J. — The  determination  of  this  case  involves 
the  construction  of  Section  1481-al,  Supplement  to  the 
Code,  1913,  which  excepts  certain  property  from  the  oper- 
ation of  the  collateral  inheritance  tax  law  found  in  Title 
VII,  Chapter  4,  of  said  Supplement     The  part  especially 
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involved  is  Subdivision  4  of  said  section,  and  the  section 
reads  as  follows: 

uThe  tax  imposed  by  this  act  shall  not  be  collected  *  *  * 

"4-.  When  the  property  passes  to  educational  and  reli- 
gious societies  or  institutions,  public  libraries  and  public 
art  galleries  within  this  state  and  open  to  the  free  use  of  the 
public." 

The  controversy  arose  in  this  way :  One  Max  D.  Peter- 
sen, a  resident  of  the  city'  of  Davenport  in  this  state,  died, 
leaving  a  will,  in  which  he  bequeathed  $ 40,000  to  the  Ameri- 
can Institute  for  Scientific  Research  of  New  York  City,  to 
be  used  for  the  purpose  of  the  American  Society  for  Psych- 
ical Research  of  the  same  city,  a  branch  of  said  institute. 
The  society  to  which  the  bequest  is  made  is  a  corporation, 
duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York.  Neither  said  society  nor  its 
branch  is  incorporated  under  the  laws  of  the  state  of  Iowa. 
It  is  ah  educational  society,  organized  and  conducted  for 
purposes  of  scientific  research. 

It  is  the  claim  of  said  society  that  the  amount  be- 
queathed to  it  is  not  subject  to  the  collateral,  inheritance 
tax,  because  of  the  exemption  found  in  Subdivision  4  of 
Section  1481-al  of  the  Supplement  to  the  Code,  1913.  It 
is  the  claim  of  the  state  treasurer  that  it  is. 

The  question  then  is:  JDoes  the  exception  found  in 
Subdivision  4  exempt  all  institutions  of  the  character  from 
the  collateral  inheritance  tax,  no  matter  where  located,  or 
does  it  exempt  only  such  institutions  as  are  within  the 
state  of  Iowa?  The  contention  of  the  society  is  that  it 
exempts  all  institutions  of  the  character  of  this  institution, 
no  matter  where  located.  The  contention  of  the  state  is 
that  it  exempts  only  such  institutions  of  that  character*  a& 
are  within  the  state  of  Iowa,  and  does  not  exempt  such  in- 
stitutions not  within  the  state  of  Iowa. 

It  is  conceded  that  the  institution  here  sought  to  be 
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subjected  is  of  the  character  of  institution  covered  by  the 
exemption.  It  is  also  conceded  that  it  is  not  within  the 
state  of  Iowa,  so  the  question  is  clean  cut :  Does  the  stat- 
ute exempt  all  institutions  of  the  character  of  this,  no  mat- 
ter where  situated,  or  does  it  exempt  those  only  that  are 
within  the  state  of  Iowa?  The  question  answered  either 
way  settles  this  controversy.  If  this  subdivision  of  the  stat- 
ute relieves  all  institutions  of  the  character  described  from 
tax,  no  matter  where  situated,  the  judgment  must  be  for 
the  appellant.  If  it  excepts  only  such  as  are  within  the 
state  of  Iowa,  then  the  judgment  must  be  for  the  appellee. 
The  court  below  found  that  nonresident  institutions  of  the 
character  described  are  subject  to  the  tax,  and  that  the  ex- 
ception protects  only  such  institutions  as  are  within  the 
state. 

It  is  well  to  have  before  us  all  the  subdivisions  of  this 
exempting  statute,*  in  so  far  as  they  relate  to  public  societies, 
associations,  institutions,  and  corporations.  They  "are  as 
follows : 

"4.  When  the  property  passes  to  educational  and  reli- 
gious societies  or  institutions,  public  libraries  and  public 
art  galleries  within  this  state  and  open  to  the  free  use  of 
the  public; 

"5.  Property  passsing  to  or  for  hospitals  within  this 
state  open  to  the  public,  and  not  operated  for  gain,  or  to 
societies  within  this  state  organized  for  purposes  of  public 
charity,  including  cemetery  associations,  but  not  including 
societies  maintained  by  fees,  dues,  or  assessments  in  whose 
benefits  the  public  may  not  share. 

"7.  When  the  property  passes  to  a  municipal  or  po- 
litical corporation  within  this  state  for  a  purely  public  pur- 
pose." 

It  will  be  noted  that,  in  all  these  subdivisions,  the 
thought  is  to  protect  from  the  operation  of  the  collateral 
inheritance  law  all  societies,  associations,  institutions,  and 
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corporations  therein  described,  because  of  the  benefit  which 
the  public  is  supposed  to  derive  from  their  creation,  pres- 
ervation, and  continuance;  hospitals  within  the  state  not 
operated  for  gain ;  societies  witin?/*  ^f  state  organized  for 
public  charity;  property  passing  to  municipal  or  political 
corporations  within  the  state  for  purely  public  purposes; 
property  passing  to  educational  and  religious  societies  or 
institutions,  public  libraries  and  public  art  galleries  within 
the  state.  The  thought  and  purpose  of  the  legislature  seems 
to  be  to  encourage  bequests  to  institutions  within  the  state 
which,  in  their  character  and  purpose,  serve  the  interests 
of  th$  people  of  the  state.  The  thought  lying  back  of  all 
the  exemptions  is  that  no  institution  or  society  within  the 
state  shall  be  subject  to  this  tax  when  it  has  in  it  the  ele- 
ments of  public  service,  subject,  however,  to  the  exemptions 
found  in  the  statute.  It  recognizes  that  there  are  some 
institutions,  though  of  a  public  character  and  rendering 
public  service,  that  ought  not  to  be  within  the  protection 
of  the  exemption,  for  the  reason  that,  though  they  be  of  a 
public  character,  and  though  they  do  render  public  service, 
they  do  it  for  private  gain.  To  such  institutions,  corpora- 
tions, or  societies  it  seems  to  be  the  thought  not  to  grant 
exemptions,  because  of  the  mercenary  and  commercial  fea- 
tures attached.  All  bequests  to  institutions,  libraries,  art 
galleries,  hospitals,  societies  organized  for  public  charity, 
including  cemetery  associations,  municipal  or  political  cor- 
porations organized  and  carried  on  for  purely  public  pur- 
poses, and  institutions  which  are  educational  or  religious  in 
their  character,  were  thought  entitled  to  the  protection  pro- 
vided by  the  exemption,  if  within  the  state  and  open  and 

free  to  the  use  of  the  public.     The  word 

i  taxation  :  "free,"  as  used  in  this  statute,  does  not  mean 

5x1rl£taEite:      that   no   compensation   is. exacted   for   the 

SSSSiS:        benefits  bestowed,  but  that  they  are  open 

and  free  to  all  who  desire  to  use  them  and 
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derive  through  them  the  benefits  which  they  are  supposed 
to  confer.  They  are  free,  though  they  exact  something  to 
maintain  and  preserve  their  integrity  and  continuance. 

Coming  r^  {he^n  iJ^BUbdi vision  relied  upon  for  the 
exemption,  we  find  that  the  spirit  of  the  statute  exempts 
property  that  passes  to  educational  and  religious  societies 
and  institutions,  public  libraries  and  public  art  galleries 
within  the  state,  open  to  the  free  use  of  the  public,  and  that, 
in  recognition  of  this  spirit,  they  ought  not  to  be  subject 
to  the  collateral  inheritance  tax.  ' 

As  has  been  frequently  said,  "Words  are  the  vehicle  of 
thought."  They  are  used,  and  their  purpose  is,  to  convey 
ideas,  and  when  used  in  a  statute,  they  are  intended  to  con- 
vey the  thought  and  purpose  of  the  legislature.  The  thought 
that  prompted  this  exception  was  that  all  property  ought 
not  to  be  subject  to  the  collateral  inheritance  tax;  that 
some  property  ought  to  be  exempted  from  it  because  it  serves 
a  useful  public  purpose:  and  to  this  end  it  named  educa- 
tional and  religious  societies  or  institutions,  public  libraries 
and  public  art  galleries  within  the  state,  when  open  and 
free  to  the  use  of  the  public. 

When  we  consider  that  taxes  are  levied,  collected,  and 
expended  for  the  use  and  benefit  of  the  people  of  the  state, 
and  that  any  property  made  subject  to  taxation  in  the  state 
is  made  so  for  the  purpose  of  revenue  to  be  used  by  the 
government  in  the  service  of  the  people  of  the  state,  the 
thought  arises :  Why  these  exemptions?  Not  for  the  benefit 
of  the  institutions  as  such — surely  not.  It  must,  then,  be 
because  of  the  public  need  of  them,  and  the  service  they  give 
to  the  people  of  the  state.  It  must  be  for  the  benefit  of 
the  people  of  the  state,  whose  welfare  is  in  the  keeping 
of  the  state.  The  thought  then  comes:  It  is  to  institutions 
within  the  state, — institutions  that  render  service  to  the 
people  of  the  state, — that  the  exemptions  should  be  given-. 
The  state,  exercising  its  governmental  functions,  exacts 
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revenue  from  the  citizen  of  the  state  and  his  property  to 
meet  the  obligations  it  assumes  for  the  people  in  its  govern- 
mental capacity.  When  it  exempts,  the  exemption  should 
be  for  public  reasons,  and  because  of  some  benefit  to  the" 
people  of  the  state,  and  not  for  the  benefit  of  an  institution 
exempted,  unless  it  renders  public  service  to  the  state  or 
her  people. 

It  is  contended,  however,  that,  prior  to  the  enactment 
of  the  law  as  found  in  Section  1481-al  of  the  Code  Supple- 
ment, 1913,  now  under  consideration,  the  legislature  had 
se^i  fit  to  relieve  all  institutions  of  this  character  from 
the  burden  of  the "  collateral  inheritance  tax,  though  not 
residents  of  the  state,  and  that,  in  the  statute  now  under 
consideration,  in  the  form  in  which  it  is  written, — giving 
due  consideration  to  the  manner  in  which  it  is  punctuated, 
— a  purpose  is  shown  to  make  institutions  like  the  one  in 
question  not  subject  to  the  collateral  inheritance  tax.  Is 
this  true?  Turning  to  these  statutes  enacted  prior  to  the 
present  statute,  we  find  Section  1467  of  the  Code  of  1897 
reading  as  follows: 

"All  property  utithin  the  jurisdiction  of  this  state,  and 
any  interest  therein,  whether  belonging  to  the  inhabitants 
of  the  state  or  not,  and  whether  tangible  or  intangible,  which 
shall  pass  by  will  or  by  the  statutes  of  inheritance  of  this 
or  any  other  state,  •  •  •  other  than  to  or  for  the  use  of 
the  father,  mother,  husband,  wife,  lineal  descendant,  adopted 
child,  the  lineal  descendant  of  an  adopted  child  of  a  de- 
cedent, or  to  or  for  charitable,  educational  or  religious  so- 
cieties or  institutions  within  this  state,  shall  be  subject  to  a 
tax  of  five  per  centum  of  its  value." 

Section  1467  of  the  Code  Supplement  of  1907  reads  as 
follows : 

"All  property  within  the  jurisdiction  of  this  state,  and 
any  interest  therein,  whether  belonging  to  the  inhabitants 
of  this  state  or  not,    *    *     *    which  shall  pass  by  will 
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*  *  *  after  the  death  of  the  grantor  or  donor,  to  any 
person  in  trust  or  otherwise,  other  than  to  or  for  the  use 
of  the  father,  mother,  husband,  icife,  lineal  descendant, 
adopted  child,  the  lineal  descendant  of  am,  adopted  child 
of  a  decedent,  stepchild,  or  the  lineal  descendant  of  a  step- 
child of  a  decedent,  or  to  op  for  charUable,  educational  or 
religious  societies  or  institutions,  including  hospitals,  pub- 
lic libraries  and  public  art  galleries  kept  open  to  the  free 
use  of  the  public  not  less  than  three  days  of  each  week; 
within  this  state,  shall  be  subject  to  a  tax  of  five  per  centum 
of  its  value." 

It  will  be  noted,  from  a  reading  of  these  statutes,  that 
the  first  statute  exempts  from  the  tax  institutions  of  the 
character  here  under  consideration  only  when  within  the 
state.  The  section  in  the  Code  Supplement  of  1907  is  prac- 
tically, the  same,  except  that  it  adds  to  the  exemption  hos- 
pitals, public  libraries,  and  public  art  galleries  kept  open 
for  the  free  use  of  the  public  {or  three  days  in  the  week. 
A  semicolon  follows  the  catalogue  of  the  things  exempted, 
and  precedes  the  words  "within  this  state;"  while,  in  the 
original  section  found  in  the  Code  of  1897,  there  is  no  punc- 
tuation between  the  things  exempted  and  the  words  "within 
this  state,"  and  a  comma  is  made  to  follow  the  words 
"within  this  state"  only.  It  will  be  noted  that  both  sections 
provide  that  all  property  within  the  jurisdiction  of  the  state 
is  subject  to  taxation,  except  such  as  is  by  the  statute 
itself  exempted. 

It  is  contended,  however,  that,  in  the  last  enactment 
of  the  law  on  this  subject,  found  in  Section  1467  of  the 
Code  Supplement  of  1907,  preceding  the  act  now  under  con- 
sideration, the  legislature  had  seen  fit  to  relieve,  by  the  use 
of  a  semicolon,  all  institutions  of  this  character,  no  matter 
where  situated,  from  the  burden  of  this  collateral  inheri- 
tance tax,  and  that  the  statute  now  under  consideration,  in 
the  form  in  which  it  is  written,  giving  due  consideration  to 
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I         the  manner  in  which  it  is  punctuated,  still  indicates  a  pur- 
"         poae  to  relieve  institutions  like  the  one  in  question  from 
the  burden  of  the  collateral  inheritance  tax.     But  is  this 
truly  so?    When  we  turn  to  Section  1467  of  the  Code  of  1897, 
we  find  that  the  only  exemptions  of  properly  passing  to 
institutions  of  this  character  that  the  statute  made,  were 
made  in  favor  of  charitable,  educational,  and  religious  so- 
cieties  or  institutions  within  the  state.    When  we  turn  to 
the  same  section  as  amended,  and  appearing  in  the  Code 
Supplement  of  1907,  we  find  that  some  other  institutions 
were  added  to  the  exemptions:  to  wit,  hospitals,  public 
libraries,  and  public  art  galleries  kept  open  to  the  free  use 
of  the  public  for  three  days  in  each  week.    It  is  claimed 
that  this  statute  did  not  limit  the  exemption  to  institutions 
the  state,  for  that,  after  the  things  exempted,  ap- 
a  semicolon,  which  separated  it  from  the  words 
"within  this  state."   Now  it  is  plain  to  us  that  the  semicolon 
is  the  result  of  either  a  typographical  error  pr  ignorance  in 
punctuation.    We  have  not  the  slightest  doubt  that  the  only 
purpose  of  this  enactment  appearing  in  the  Code  Supple- 
ment of  1907  was  to  add  to  the  exemptions  other  institu- 
tions within  the  state,  and  that  the  words  "within  the  state" 
were  intended  to  limit  the  exemption  as  before,  and  not  to 
enlarge  the  territorial  area  of  the  exemptions  as  limited 
in  the  Code  of  1897.    We  are  justified  in  saying  this  from 
an  examination  of  the  Acts  of  the  Thirty-fourth  General 
Assembly,  from  which  the  exemption  statute  now  under 
consideration  was  incorporated  into  the  Code  Supplement 
of  1913,  as  Section  1481-al.    There  we  do  not  find  the  semi- 
colon separating  the  things  exempted  from  the  words  "within 
ithis  state."    Everything  exempted  in  this  last  statute  seems 
to  have  reference  to  property  within  the  state,  and  we  have 
no  doubt  that  this  fourth  subdivision  was  enacted  for  the 
sole  purpose  of  curing  the  apparent  inaccuracy  in  punctua- 
tion found  in  the  Code  Supplement  of  1907.    No  other  con- 
clusion can  be  reached  in  reading  the  section  itself: 
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"When  the  property  passes  to  educational  and  religious 
societies  or  institutions,  public  libraries  and  public  galler- 
ies within  this  state,"  it  shall  not  be  subject  to  the  tax. 

Section  1481-a,  Code  Supplement,  1913,  announces  the 
rule  that  all  property  that  is,  at  the  death  of  the  owner, 
within  this  state,  or  that  is  subject  to,  op  thereafter,  for  the 

purpose  of  distribution,  is  brought  within 

2'  construction  •      this  state  and  becomes  subject  to  the  juris- 
punctuation.  *      diction  of  the  courts  of  this  state,  or  the 

property  of  any  decedent  domiciled  within  this  state  at 
the  time  of  his  death,  even  though  the  property  was  situated 
outside  the  state  at  the  time  of  the  death,  except  real  prop- 
erty located  outside  of  the  state,  which  shall  pass  by  will 
or  by  the  statutes  of  inheritance,  etc.,  is  subject  to  a  tax 
of  five  per  centum.  Then  come  the  exceptions  found  in 
Section  1481-al.  This  section  gives  exemptions,  and  the 
exemptions  are  only  found  applying  to  property  within  the 
state.  We  cannot  stumble  over  a  semicolon  or  a  comma  to 
defeat  what  is  the  evident  purpose  and  intent  of  the  leg- 
islature, made  to  appear  in  every  statute.  ^  Punctuation, 
including  quotation  marks,  brackets,  etc.,  is  subordinate  to 
the  context,  and  can  never  control  the  plain  meaning  of 
the  statute.  Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ. 
App.  162  (106  S.  W.  918)  ;  Union  R.  T.  Co.  v.  Lynch,  18 
Utah  378  (55  Pac.  639,  48  L.  R.  A.  790).  Mere  verbal  in- 
accuracies or  other  clerical  errors  in  the 
3.  statutes:  statute   in    the   use  of   words   or  numbers, 

construction :  . 

verbal  inac-         grammar,  spelling,  or  punctuation,  will  be 

curacies : 

clerical  errors,     corrected  by  the  court,  whenever  necessary 

to  carry  out  the  intention  of  the  legisla- 
ture,, as  gathered  from  the  entire  act.  See  Fortune  v.  Com- 
missioners, 140  N.  C.  322  (52  S.  E.  950).  In  Waters- 
Pierce  Oil  Co.  v.  State,  supra,  it  was  said,  on  page  187: 
"We  are  not  willing  to  hold  that  it  was  the  intention  of 
the  legislature  to  do  so,  merely  because  a  comma  was  so 
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neeA  as  to  render  that  construction  plausible.  In  con- 
struing written  laws,  courtsnire  not  bound,  by  rules  of  gram- 
mar, and  may  disregard  them  in  order  to  give  effect  to 
manifest  legislative  intention/' 

In  Union  R.  T.  Co.  v.  Lynch,  supra,  it  was  said : 
"The  question  of  punctuation   catinot  be  allowed  to 
control,  in  the  construction  of  these  provisions  of  the  stat- 
ute, against,  as  we  think,  the  manifest  intent  of  the  leg- 
islature.  It  would  be  a  most  fallible  standard  by  which  to 
construe  them.    In  the  interpretation  of  statutes,  the  true 
meaning  of  the  lawmaker  must  be  ascertained  from  the 
whole  purview,  and  when  that  is  manifest  from  a  judicial 
inspection,  the  court  will  not  permit  punctuation  to  change 
it.     To  ascertain  the  real  intention  and  meaning  of  the 
statute,  the  court  will  punctuate,  or  disregard  punctuation, 
as  may  be  necessary.    Punctuation  may,  when  the  mean- 
ing is  uncertain,  furnish  some  indication  of  it,  and  in  such 
case  may  even  decide  what  the  meaning  is ;  but,  when  the 
intention  of  the  legislature  is  apparent  from  a  reading  of 
the  statute,  such  intention  must  prevail,  regardless  of  punc- 
tuation/' 

In  the  Fortune  case,  supra,  the  court  said : 
"Some  of  the  cardinal  rules  for  the  interpretation  of  a 
statute  are  that  it  should  be  construed  with  reference  to 
its  general  scope  and  the  intent  of  the  legislature  in  en- 
acting it,  and,  in  order  to  ascertain  what  was  the  purpose, 
we  must  give  effect  to  all  its  clauses  and  provisions.    Where 
the  language  used  is  ambiguous,  or  admits  of  more  than 
one  meaning,  it  is  to  be  taken  in  such  a  sense  as  will 
conform  to  the  scope  of  the  act  and  effectuate  its  object. 
The  use  of  inapt,  inaccurate,  or  improper  terms  or  phrases 
will  not  invalidate  the  statute,  provided  the  real  meaning  of 
the  legislature  can  be  gathered  from  the  context,  or  from 
the  general  purpose  and  tenor  of  the  enactment    Clerical 
errors  or  misprisions  which,  if  not  corrected,  would  render 
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the  statute  unmeaning  or  incapable  of  reasonable  construc- 
tion, or  would  defeat,  or  impair  its  intended  operation,  will 
not  necessarily  vitiate  the  act ;  for  they  will  be  corrected,  if 
practicable.  Nor  will  mere  inadvertences  or  omissions  have 
that  effect,  provided  they  can  be  supplied  by  reference  to 
the  context  or  to  other  statutes,  and  the  true  reading  of 
the  statute  made  obvious  and  its  real  meaning  apparent." 

To  say  that  the  words  "within  this  state"  modify  only 
its  immediate  antecedent,  "public  galleries,"  is,  in  the  judg- 
ment of  the  writer,  a  limitation  not  justified  by  the  whole 

statute.     Nor  do  we  think  the  institutions 

mentioned   should   be  considered   in   f>airs. 

4*  inheritance         Tlie.y  were  not  s0  considered  in  the  statute 

olemp8tiSn"te8 :     of  1897,  or  recognized  in  that  way  in  the 

.  uonaTsociettes    statute  of  1907.    We  need  to  do  no  more 

than  read  the  whole  exempting  statute,  with 
all  its  antecedents,  to  reach  the  conclusion 
that  the  district  court  was  right  in  its  conclusion,  and  that 
the  judgment  ought  to  be,  and  it  is, — Affirmed. 

Ladd,  C.  J.,  Weaver,  Evans,  Salinger,  and  Stevens, 
JJ.,  concur. 


International  Harvester  Company  op  America,  Appellee, 
v.  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 

pany,  Appellant 

EVIDENCE:  Trial— Instnictlons— Concession  by  Requested  Instruc- 
1  tion.  In  an  action  for  damages  to  goods  destroyed  by  Are,  a 
requested  instruction  that  value  is  not  to  be  determined  from 
selling  price  if  the  price  has  been  arbitrarily  fixed  by  the  seller, 
and  that  market  value  is  a  criterion  of  real  value  only  if  the 
article  is  sold  in  an  open,  competitive  market,  ie  not  a  con- 
cession that  the  test  of  damages  is  the  market  value  if  market 
has  been  shown;  and  the  offer  did  not  negative  the  claim  that 
replacement  of  the  goods  destroyed  was  the  correct  measure  of 
damages. 


1 


May  1019]     Int'l  Harv.  Co.  v.  C,  M.  &  St.  P.  By.  Co.    87 

TRIAL:     Reception  of  Evidence — Objections— Measure  of  Damages 

2  Cost  of  Replacement.  In  an  action  for  damages  to  farm  machin- 
ery destroyed  by  fire,  objection  to  evidence  held  to  raise  the  ques- 
tion whether  the  measure  of  damages  was  the  cost  of  replace- 
ment of  the  goods  destroyed. 

TRIAL:    Reception  of  Evidence — Objection  as  Incompetent,  Irrele- 

3  vant,  and  Tmm  atari  aJ — When  Sufficient.  If  the  grounds  of  objec- 
tions to  testimony  are  perfectly  obvious,  and  the  evidence  is 
wholly  inadmissible  for  any  purpose,  the  general  objection  of 
incompetent,  immaterial,  and  irrelevant  is  sufficient,  and  such 
objections  are  sufficient  in  the  following  cases:  As  being  incom- 
petent, when  it  is  incompetent  for  any  purpose,  and  could  not 
have  been  made  competent,  and  as  being  immaterial  when  it  is 
immaterial,  and  as  being  irrelevant  when  the  irrelevancy  ap- 
pears from  the  evidence  itself,  and  as  being  incompetent  and  im- 
material where  the  grounds  of  objections  are  discernible. 

DAMAGES:     Measure — Fair  Compensation  to  Loser,  with  Least  Bur- 

4  den  to  One  Causing  Lo3S.  The  basis  of  all  rules  as  to  damages 
is  a  fair  compensation  to  the  loser,  with  the  least  burden  to 
(he  one  who  caused  the  loss,  the  injured  party  not  being  per- 
mitted to  receive  more  than  he  has  lost. 

DAMAGES:    Measure — Stock  of  Goods  Destroyed  by  Fire— Not  Mar- 

5  tost  Price.  The  owner's  measure  of  damages  for  a  stock  of  farm 
machinery  destroyed  by  fire  was  not  the  market  value  of  goods 
at  place  destroyed,  because  the  owner  would,  if  permitted  to 
sell  as  Intended,  net  from  the  s£le  of  the  same  less  than  the  mar- 
ket price,  after  paying  various  expenses  of  the  sale,  including 
insurance,  storage,  discounts,  commissions,  and  loss  by  depre- 
ciation, there  being  common  knowledge,  presumption,  and  judi- 
cial notice  as  to  some  of  such  matters;  but  such  measure  was 
the  reasonable  cost  of  replacement,  and  anything  lost  by  nec- 
essary delay. 

TRIAL:     Instructions — Requested  Instructions — Curing  Error  in  Ad- 

6  mission  of  Evidence.  It  was  error  to  refuse  to  give  an  instruc- 
tion that  would  have  cured  error  in  admission  of  evidence  based 
on  erroneous  measure  of  damages. 

DAMAGES:     Market  Value.    Market  value  Is  the  only  criterion  of 

7  real  value  as  to  an  article  which  is  sold  In  an  open,  competitive 
market. 

DAMAGES:     Market  Value— Price  List.    Held  that  a  list  of  goods 

8  Introduced  in  evidence,  with  value  placed  thereon  by  the  plain- 
tiff, did  not  show  the  actual  value  of  goods,  and  was  nothing 
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more  nor  less  than  the  plaintiff's  arbitrary  selling  price;  and 
tlje  fact  that  he  had  competition  in  the  sale  of  his  goods  did  not 
make  it  any  the  less  so. 

BAILBOADS:     Fires— Evidence — Sparks  and  Cinders  17  Days  Before. 

9  In  an  action  for  goods  destroyed  by  fire,  evidence  that  a  locomo- 
tive which  was  alleged  to  have  caused  fire  had  emitted  sparks 
and  cinders  17  days  before  the  fire,  was  competent,  being  evi- 
dence of  the  defective  condition  of  the  locomotive,  which  would 
be  presumed  to  have  continued  to  exist. 

BATLBOADS:     Fires — Spark    Arresters — Emission    of    Sparks— Evi- 

10  dence— Competency.  In  an  action  for  goods  destroyed  by  fire, 
evidence  that  a  locomotive  which  was  alleged  to  have  caused  the 
fire  emitted  sparks  and  cinders  was  not  rendered  inadmissible 
by  the  fact  that  the  engine  was  equipped  with  spark  arresters 
and  appliances,  particularly  in  view  of  other  evidence  that  it 
was  not  equipped  with  the  best  spark  arresters  in  general  use. 

APPEAL  AND  EBBOB:    Beception  of  Evidence— Order  of  Intro- 

11  duction — Discretion — Harmless  Error.  Where  testimony  intro- 
duced in  rebuttal  should,  in  strictness,  have  been  introduced  in 
chief,  the  Supreme  Court  will  not  reverse  by  reason  thereof,  in 
the  absence  of  a  strong  showing  of  abuse  of  discretion  and  of 
prejudice;  and  where  there  was  no  application  made  below  for 
leave  to  meet  the  testimony,  it  will  be  presumed  to  be  harmless 
error. 

BAILBOADS:     Fires — Other  Sires — Evidence.     In  action  for  injuries 

12  by  fire  from  locomotive,  evidence  of  other  fires  prior  to  the  day 
of  the  fire  in  issue  is  inadmissible. 

DAMAGES:     Torts— Anticipated  Damages.    One  guilty  of  a  tort  may 

13  be  held  to  respond  f6r  failure  to  prevent  harm  which  might  in 
reason  be  anticipated. 

BAILBOADS:     Fires — Other  Fires— As  Showing  Notice  of  Inflamma- 

14  bile  Materials  on  Bight  of  Way— Notice  to  "Chief  Clerk"  Insuf- 
ficient. In  an  action  for  injuries  by  fire  from  locomotive,  evi- 
dence as  to  other  prior  fires  was  inadmissible  to  prove  notice  to 
the  railway  of  inflammable  materials  on  right  of  way,  by  reason 
of  complaint  made  to  the  "chief  clerk,"  there  being  no  showing 
as  to  the  extent  of  such  cleric's  authority. 

EVIDENCE:     Admissibility — Hearsay.     Evidence  by  witness  as  to 

15  value  of  salvage  of  goods  destroyed  by  fire,  as  to  what  sums  paid 
therefor  appeared  in  reports  received  by  him  from  the  factory 
to  which  they  had  been  shipped,  and  in  relation  to  which  he 
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made  no  claim  of  personal  knowledge,  was  Incompetent  and 
hearsay. 
APPEAL  AND  ERROR:  Misconduct  of  Counsel — Not  Reviewed  Where 
16  Reversal  on  Other  Grounds.  Where  there  must  be  a  reversal  on 
other  grounds,  the  question  of  alleged  misconduct  of  counsel 
In  argument  to  the  jury  will  not  be  reviewed,  as  the  same 
would  be  a  moot  question. 

Appeal  from  Cerro  Oordo  District  Court. — C.  H.  Kbllby, 

Judge. 

May  14,  1919. 

The  plaintiff  claims  that  defendant  negligently  set  fire 
to  certain  stocks  of  farming  implements  kept  by  the  plaintiff 
in  its  warehouse  at  Mason  City.  There  was  verdict  and 
judgment  thereon  for  plaintiff,  and  defendant  appeals. —  Re- 
versed and  remanded. 

Vool\  Hughes  &  Sutherland,  and  Blythc,  Markley,  Rule 
&  Smith,  for  appellant. 

Cliggitt  &  Smith,  F.  M.  Lowes,  and  Arthur  Mullen,  for 
appellee. 

Saukger,  J. — I.  The  appellant  asserts  the  court  erred 
in  permitting  plaintiff  to  introduce  in  evidence,  as  the  basis 
for  allowance  of  damages,  the  prices  at  which  it  supplied 
dealers  with  goods  such  as  are  alleged  to  have  been  de- 
stroyed by  the  negligence  of  defendant;  that  it  erred  in 
this  respect  because  the  prices  put  in  evidence  by  the  use 
of  Exhibit  F  were  arbitrarily  fixed  by  plaintiff  itself,  and 
were  not  the  cost  at  which  the  goods  could  be  replaced  by 
plaintiff  from  factories  at  which  the  destroyed  goods  had 
been  purchased ;  that  it  erred  in  refusing  to  strike  Exhibit 
F  because  same  was  made  up  from  an  arbitrary  value  put 
upon  the  destroyed  property  by  the  plaintiff  himself,  and, 
therefore,  does  not  show  a  value  determined  from  a  market 
in  which  there  is  competition. 
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The  destroyed  articles  were  farm  machinery  and  bind- 
ing twine;  they  were  held  in  storage  at  Mason  City  tor 
distribution  and  sale  in  13  counties.  Appellant  presents 
that  time  labor,  and  expense  were  required  to  sell  these 
goods;  that  it  was  probable  there  would  be  loss  by  delay 
and  by  failure  to  sell  some  of  the  goods,  and  a  loss  of  in- 
terest on  the  amount  invested.  It  contends  that,  therefore, 
the  true  measure  of  damages  was  what  it  would  have  cost  to 
replace  these  goods,  and  that  they  could  readily  have  been 
replaced ;  and  that  it  was  error  to  let  the  jury  proceed  as 
if  said  goods,  though  not  delivered,  had  all  been  sold  at  the 
price  fixed  by  the  seller,  net,  and  nothing  was  left  except  to 
collect  the  price,  or  as  if  such  price,  net,  had  been  paid  in 
cash,  apd  the  fire  had  destroyed  that  cash.  It  contends 
further  that  the  prices  permitted  to  go  to  the  jury  were  no 
evidence  of  market  value,  because  it  appears  that  such 
prices  were  those  that  plaintiff  had  directed  its  servants 
and  agents  to  sell  at,  and  that  these  articles  were  not  for 
sale,  and  were  not  and  could  not  be  sold  on  the  market  at 
Mason  City,  to  which  market  the  testimony  as  to  market 
value  was  directed.  Related  is  its  claim  that  it  was  error 
to  refuse  Instruction  26,  which  declares  that  value  is  not  to 
be  determined  from  selling  price  if  the  price  has  been  ar- 
bitrarily fixed  by  the  seller,  and  that  market  value  is  a 
criterion  of  real  value  only  if  the  article  is  sold  in  an  open, 

competitive  market.    Appellee  contends  this 

*'  ?ria?Mnstruc-      ofiferad    instruction    is    a    concession    that 

sion8byCre-ce8      "market  value   is   the   test   if  market  has 

■truc§on!n"         been  shown,"  and  that,  if  the  seller  has  not 

arbitrarily  fixed  the  price,  "this  value  may 
be  established  by  plaintiff's  selling  price;"  that  the  offer 
negatives  all  claim  that  replacement  is  the  correct  measure 
of  damages.  We  do  not  so  view  it.  Appellee  adds  that 
the  same  concession  was  worked  by  the  offered  instructions 
as  a  whole.    One  of  these,  No.  26,  we  have  just  dealt  with. 
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There  were  27  instructions  offered.  In  addition  to  Instruc- 
tion No.  26,  Nos.  24,  25,  and  27  make  some  reference  to 
damages.  All  the  others  do  not  touch  that  subject.  Now, 
appellant  does  not  contend  that  replacement  is  generally  the 
true  measure,  but  that  it  is  where  goods  are  totally  de- 
stroyed. Instruction  24  deals  with  nothing  except  goods 
only  partially  destroyed,  and  merely  declares  that  the  meas- 
ure of  recovery  as  to  them  is  "the  value  of  the  property  de- 
stroyed." Neither  Instruction  25  nor  27  deals  with  prop- 
erty that  was  totally  destroyed.  And  neither  can  be 
strained  into  presenting  a  theory  which  excludes  the  cost  of 
replacement  as  the  compensation  for  property  totally  de- 
stroyed. Appellee  insists  further  that  no  complaint  was 
made  by  objection  which  adequately  indicated  that  appel- 
lant contended  replacement  was  the  true  measure.  Appel- 
lant opposes  that  it  may  not  fairly  be  said  it  is  bound  by 
any  theory  of  trial  proceeding  on  the  line  that  replacement 
is  not  the  adequate  and  proper  compensation,  and  that  its 
objections  fairly  advised  the  trial  court  that  such  compensa- 
tion was  insisted  upon  as  the  only  one  due,  and  that  the 
measure  of  damages  adopted  was  an  incorrect  one. 

Grant  the  claim  of  appellee,  and,  of  course,  the  cases 
control  that  hold  a  complaint  may  not  first  be  made  here. 
It  becomes  necessary,  then,  to  investigate  what  objections 
were  made. 

II.  This  occurred  in  the  examination  of  Johnsrud: 
"Q.  Do  you  know  the  fair  market  price  in  Mason  City 
of  the  class  and  kind  of  machinery  that  this  company  was 
wholesaling  here  at  that  time, — furnishing  your  dealers  at 

that  time?    Court:  You  are  asking  now  as 
2.  trial:  recep-     to  the  wholesale  price?    Counsel  for  plain  - 

tion  of  evi-  , 

deuce:  objec-         tiff:    Yes,  dr." 
Hons:  measure 

of  damages  Thereupon,    defendant    objected    "that 

cost  of 

!?piftc*m")t.        the  cost  of  machinery  is  not  the  price  to  the 

dealer;"  and  despite  it,  the  witness  was  per- 
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mitted  to  answer  that  he  did  know  such  value. 

"Q.  Have  you  made  a  notation  on  Exhibit  P  as  to  the 
fair  market  value  of  all  these  lines  of  machinery  here  in 
Mason  City  on  the  7th  of  October,  1910?"  The  witness  an- 
swered, "Yes,"  over  objection  "that  the  cost  of  machinery 
i«  not  the  price  to  the  dealers,  and  is  not  the  proper  meas- 
ure of  damages,  and  for  the  further  reason  that  it  does  not 
appear  as  yet  from  the  evidence  whether  plaintiff  is  a 
manufacturer  or  a  jobber  of  this  machinery."  "Q.  Well, 
what  is  the  fair  market  value  of  the  classes  of  machinery 
that  you  enumerated  that  was  destroyed  down  there  at  that 
time?"  To  this,  defendant  made  objection,  among  others, 
on  the  ground  "that  the  proper  measure  of  damages  is  not 
the  market  price."  When,  later,  the  witness  was  asked  to 
say  what  the  fair  market  value  "of  this  line  of  stuff"  was, 
in  Mason  City,  on  October*  7,  1910,  defendant  asked  leave  to 
interrogate  the  witness  as  to  his  competency,  and,  this  be- 
ing denied,  made  objection  that  it  was  not  shown  the  wit- 
ness was  qualified  to  testify  to  such  market  price.  At  this 
point,  the  court  stated  it" understood  that  .the  reference  to 
"fair  market  value"  was  to  "the  wholesale  price  of  the  goods 
in  this  loQality."    Counsel  for  plaintiff  responded : 

"We  refer  to  the  value  in  this  sense  when  there  is  some 
man  offering  to  sell  to  somebody  willing  to  buy.  It  is  not 
the  retail  value  we  are  asking  about:  it  is  the  fair  value 
of  implements  like  the  implements  that  were  in  the  ware- 
house— not  at  retail." 

Further  discussion  ensued.  In  the  course  of  it,  Mr. 
Mafrkley,  one  counsel  for  defendant,  stated  that  the  courts 
held  "that  the  reasonableness  of  prices  must  depend  upon 
the  cost  of  production,  the  cost  of  material  used,  the  risks 
of  the  business,  the  labor  of  producing,  the  demand  for  the 
goods,  and  all  things  which  tend  to  show  the  reasonable 
worth  of  the  article;"  that,  if  it  should  develop,  on  cross- 
examination,  that  competition  was  throttled,  as  to  goods 
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like  the  ones  burned,  Ihen  "the  prices  at  which  they  sold 
here  and  elsewhere  would  not  be  an  ingredient  or  element 
of  market  value,"  and  it  "would  go  back  to  the  question 
what  the  goods  were  really  worth;"  and  there  is  no  dis- 
tinction "between  price  and  value, — market  value  is  never 
admissible  except  to  show  the  real  value." 

The  witness  was  asked  to  state  the  fair  market  value  in 
Mason  City  of  one  item  in  the  stock  of  goods  burned,  on 
the  day  of  the  fire*  *  Defendant  objected  that  the  question 
"does  not  call  for  the  proper  measure  of  damages  or  value." 
Like  objection  was  interposed  when  witness  was  asked  to 
state  the  fair  market  value  in  the  market  at  Mason  City,  on 
the  day  of  the  fire,  of  the  binding  twine  burned. 

The  conception  of  appellee  is  that  the  testimony  re- 
ceived against  objection  stated  "the  market  value  at  which 
the  goods  were  selling  in  Mason  City  in  the  ordinary  course 
of  trade."  It  seems  to  us  the  objections  fairly  advised  court 
and  counsel:    (1)  That  defendant  was  insisting  that  such 

was  not  the  proper  measure  of  damages;    (2)  that,  as  to 

• 

such  a  stock  as  this,  when  destroyed  as  a  whole,  the  com- 
pensation due  was  not  the  "market  value"  in  the  market  of 
Mason  City,  nor  the  price  to  dealers;    (3)  that  "reasonable 
price"  for  such  a  stock  depended  upon  cost  of  production 
and  of  labor  in  producing,  cost  of  material,  demand  for  the 
goods,  and  the  "risks  of  the  business."    We  think  that  the 
objections  made  fairly  indicated  that  cost  of  replacement 
is  the  only  true  measure  of  damages  in  a  case  such  as  this, 
— indicated  that,  therefore,  the  measure  adopted  by  the  court 
was  an  erroneous  one.    The  argument  of  appellee  assumes 
that  the  only  objection  made  was  that  the  proposed  testi- 
mony "would  not  tend  to  prove  the  proper  measure  of  dam- 
ages;"   asserts  that  such  an  objection  is  not  more  specific 
than  "incompetent,  immaterial,  and  irrelevant,"  and  that 
the  last-named  objection  is  never  sufficiently  definite.    Some 
aid  and  comfort  is  given  this  position  in  Graves  v.  Bowiiess, 
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97  Minn.  278  (107  N.  W.  163, 164, 165).  That  case  declares, 
in  effect,  that  the  trial  court  is  not  presumed  to  know  any 
law,  and  adds  that  counsel  "are  supposed  to  know  the  law 
of  their  case.  *  *  *  Neither  can  we  allow  them  to  strike 
between  wind  and  water  on  the  trial  and  then  go  home  to 
their  books  and  study  out  other  objections,  and  then  urge 

them  here."  It  should  be  noted  that  this 
3-  tbul  :  recep-      very  broad  language  is  largely,  if  not  whol- 

t\on  of  evl 

<fence:  obfec-      ly  obiter,  because  the  objection   was>  "It 
potent,  lire?™"    is  incompetent,  irrelevant,  and  immaterial, 

Taut  and  im. 

material.  and  no  foundation  laid."     It  was  hardly 

necessary  to  holding  such  an  objection  in- 
sufficient, to  say  what  was  said.  Passing  that,  we  have  to 
say:  First,  that  such  a  rule  would  demand  that  objections 
should  be  made  by  an  argument  supported  by  a  brief — a 
practice  utterly  impracticable  and  undesirable;  second, 
that  the  objections  made  here  were  more  definite  than  an 
assertion  that  the  questions  called  for  not  more  than  testi- 
mony tending  to  prove  the  proper  measure  of  damages; 
third,  that  they  amounted  to  more  than  "incompetent,  im- 
material, and  irrelevant;"  and  fourth,  that  while,  in  many 
instances,  the  last  stated  objection  is  too  indefinite,  there 
are  many  in  which  it  is  sufficiently  specific. 

"The  value  and  sufficiency  of  the  general  and  aU  in- 
clusive objection,  'incompetent,  immaterial,  and  irrelevant/ 
depends  largely  upon  the  nature  of  the  evidence  against 
which  it  is  urged.  *  *  *  Thus,  if  the  grounds  of  ob- 
jection are  perfectly  obvious,  and  the  evidence  is  wholly 
inadmissible  for  any  purpose,  the  general  objection  is  suf- 
ficient."   9  Encyc.  of  Evidence  71,  73. 

And  see  Spar/  v.  United  States,  156  U.  S.  51;  First 
Nat  Bank  v.  Carson,  30  Neb.  104  (46  N.  W.  276) ;  Swam, 
v.  Tfiompson,  124  CaL  193  (56  Pac.  878) ;  Roche  v.  Llewel- 
lyn, 140  CaL  563  (74  Pac.  147) ;  Alcorm  t>.  Chicago  d  A.  R. 
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Co.,  (Mo.)  14  8.  W.  943  (16  S.  W.  229) ;  Parker  v.  United 
States,  1  Ind.  T.  592  (43  8.  W.  858) . 

The  objection  that  evidence  is  incompetent  is  sufficient 
where  the  evidence  is  incompetent  for  any  purpose.  9 
Encyc.  of  Evidence,  73;  Iverson  v.  McDonnell,  36  Wash. 
73  (78  Pac.  202) ;  State  v.  Hendrick,  70  N.  J.  L.  41  (56  Atl. 
247) ;  Hynes  v.  Hickey,  109  Mich.  188  (66  N.  W.  1090) ; 
Dedric  v.  Hopson,  62  Iowa  562 ;  Texas  <£  P.  R.  Co.  v.  Qay, 
88  Tex.  Ill  (30  8.  W.  543).  The  objection  that  testimony  is 
incompetent  and  immaterial  is  sufficient,  where  the  grounds 
of  objection  are  discernible.  Guarantee  Co.  v.  Phoenix  Ins. 
Co.,  124  Fed.  170.  If  the  evidence  could  not  have  been  made 
competent,  then  the  objection  is  sufficient.  Tooley  v.  Bacon, 
70  N.  Y.  34.  It  has  been  held,  when  the  opinion  called  for 
is  wholly  incompetent  on  its  face  for  any  purpose,  and  the 
ground  of  objection  could  not  be  obviated,  a  general  objec- 
tion is  sufficient  9  Encyc.  of  Evidence  92;  Wallace  v. 
Vacuum  Oil  Co.,  128  N.  Y.  579  (27  N.  E.  956) ;  Rodgers  v. 
Fletcher,  13  Abb.  Pr.  (N.  Y.)  299.  Where  evidence  is  im- 
material, an  objection  to  it  as  immaterial  is  sufficiently 
specific.  M.  Groh's  Sons  v.  Groh,  177  N.  Y.  8  (68  N.  E. 
992) ;  Turner  v.  City  of  Newburgh,  109  N.  Y.  301  (4  Am. 
St  453) ;   Ward  v.  Kilpatrick,  85  N.  Y.  413. 

"An  objection  to  evidence  as  'irrelevant'  is  sufficient, 
where  the  irrelevancy  appears  from  the  evidence  itself." 
McDermott  v.  Judy's  Admr.,  67  Mo.  App.  647;  Oiren  r. 
Frink,  24  Cal.  171. 

So,  if  the  particular  objection  appears  on  the  face  of 
the  evidence  itself  (Wood  v.  American  Life  Ins.  Co.,  7  How. 
[Miss.]  609)  ;  or  where  the  evidence  is  not  admissible  for 
any  purpose  (Western  Coal  &  Min.  Co.  v.  Berborich,  94 
Fed.  326 ;  Taylor  v.  Adams,  115  111.  570 ;  State  v.  Hilsabeck, 
132  Mo.  348  [34  8.  W,  38] ;  Neelyi  v.  State,  [Tex.]  56  8.  W. 
625).  Whether  or  not  it  aids  appellant  that  less  definite 
objections  than  it  made  will  base  review  is,  however,  not 


\ 
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very  controlling.  But  some  light  is  shed  upon  whether  its 
objections  were  sufficiently  specific  by  a  consideration  of 
cases  wherein  objections  have  been  held  not  to  be  suf- 
ficiently specific  for  review.  We  said,  in  Brier  v.  Davis,  122 
Iowa  59,  at  61: 

"According  to  some  authorities,  the  sweeping  assertion 
that  testimony  is  'incompetent  and  immaterial,'  or  'irrele- 
vant, incompetent  and  immaterial,'  does  not  apprise  the 
court  of  the  precise  point  upon  which  counsel  relies,  and 
error  cannot  be  predicated  upon  the  refusal  of  the  court  to 
entertain  it.    Jones  on  Evidence,  897." 

In  Johnston  v.  Cedar  Rapids  d  M.  C.  R.  Co.,  141  Iowa 
114,  at  116,  witnesses  testified,  over  the  objection  of  in- 
competent and  immaterial,  that  plaintiff  complained,  ati  dif- 
ferent times  after  her  injury,  of  pain  in  _her  back.  On  ap- 
peal, it  was  insisted  that: 

"This  general  exception  to  the  rule  of  evidence  which 
excludes  proof  of  a  party's  declaration  in  his  own  favor 
should  be  restricted,  at  le%st  to  the  extent  that  such  declara- 
tions made  in  contemplation  of  the  institution  of  an  action 
to  recover  damages,  or  after  such  action  has  been  com- 
menced, should  not  be  admissible." 

We  say  that  the  objections  in  question  do  not  raise  such 
a  distinction.  In  Hanralum  v.  O'Toole,  139  Iowa  229,  at 
236,  letters  were  offered  as  tending  to  prove  the  mental 
soundness  of  the  writer.  Objections  were  made  on  part  of 
the  contestant  that  these  were  "incompetent,  irrelevant,  and 
immaterial."  On  appeal  from  overruling  these,  it  was  ar- 
gued that  the  letters  were  personal  communications  be- 
tween the  witness  and  the  deceased,  and  should  have  been 
excluded,  under  the  statute.    And  we  said : 

"Counsel  overlook  the  obvious  fact  that  the  objection 
made,  on  the  trial  was  to  the  competency  of  the  testimony, 
and  not  to  the  competency  of  the  witness  under  the  stat- 
ute." 
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In   Krause   v.   Redman,   134   Iowa   629,   at   632,   the 
deposition  of  the  seller  of  land  was  taken  on  stipulation, 
and  both  parties  took  part  in  the  examination.    The  deposit 
tion  was  duly  certified  and  filed.    No  objections  to  it  or  mo- 
tion to  suppress  it,  in  whole  or  in  part,  were  filed,  and  it 
was  offered  and  admitted  in  evidence  on  behalf  of  the  de- 
fendant.   On  appeal,  it  was  urged  that  its  admission  was 
erroneous,  ''because  the  certificate  of  the  notary  should  have 
been  produced,  offered,  and  read  in  evidence,  and  the  en- 
dorsement of  the  clerk  upon  the  deposition  should  have  been 
produced,  offered,  and  read  in  evidence."    We  say  that  we 
are  wholly  unable  to  appreciate  the  force  of  this  contention ; 
that  the  only  objection  made  when  the  deposition  was  of- 
fered was,  "The  plaintiff  makes  the  formal  objection  that 
no  foundation  has  yet  been  laid  for  the  introduction  of  the 
evidence;"  that,  when  defendant's  counsel  read  in  evidence 
the  stipulation  upon  which  the  deposition  had  been  taken, 
and  repeated  his  offer,  and  stated  the  name  of  the  notary, 
the  date  when  taken,  and  the  date  of  filing,  objection  was 
again  made  that  defendant  had  laid  "no  legal,  sufficient, 
necessary,  and  competent  foundation"  therefor;    that  the 
objection  thus  made  was  a  mere  generality,  and  does  not 
direct  the  attention  of  the  court  to  any  alleged  defect  in  the 
deposition  or  in  its  certification;   that,  if  counsel  believed 
any  defect  existed,  or  had  in  mind  any  reason  why  the 
deposition  should  not  have  been  admitted,  it  was  easy  to 
disclose  it ;  and,  failing  so  to  do,  they  are  not  in  position  to 
urge  an  exception  to  the  ruling  refusingrto  entertain  the  ob- 
jection.   In  Longan  v.  Weltmer,  180  Mo.  322  (79  S.  W.  655, 
at  661),  an  objection  to  a  hypothetical  question  asked  of  a 
physician  was  "that  it  is  irrelevant,  immaterial,  and  incom- 
petent, and  not  a  proper  hypothetical  question."     It  was 
held  to  be  insufficient  to  call  the  court's  attention  to  any 
particular  objection  to  it.     In  Wellington  v.  Pelletier,  173 
Fed.  908,  910,  as  to  a  notice  required  by  statute,  the  objec- 
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tion  was  that  the  notice  was  not  sufficient  under  the  law; 
and  this  was  held  to  be  insufficient.  Certainly,  these  dis- 
approvals of  lack  of  definiteness  do  not  condemn  such  ob- 
jections as  were  made  in  this  case.  True,  in  Neel  v.  Smith, 
(Iowa)  147  N.  W.  183  (not  officially  reported),  it  is  said 
that,  under  the  peculiar  conditions  present  in  that  case, 
it  was  not  sufficient  to  object  that  evidence  is  "incompe- 
tent, immaterial,  and  irrelevant,  and  not  the  proper  meas- 
ure of  damages."  But  it  should  be  borne  in  mind,  first, 
that  the  objections  at  bar  went  much  beyond  this,  and  that 
the  situation  in  the  Neel  case  was  peculiar.  The  case  de- 
clares that  the  petition  was  in  such  condition  that,  there- 
under, the  court  could  adopt  any  proper  rule  of  damages, 
and  defendant  objected  to  all  the  evidence  as  to  damages  un- 
der any  rule.  Some  evidence  was  admitted  as  to  one  rule 
for  measuring  the  damages.  We  say  this  is  permissible  un- 
der some  circumstances,  because  it  is  sometimes  difficult 
for  the  trial  court  to  determine  what  rule  will  be  applicable 
when  the  evidence  is  all  in ;  that  the  court  stated  the  ques- 
tion would  be  taken  care  of  in  the  instructions,  and  it  was 
done;  and  that  there  was  evidence  to  support  the  rule 
adopted;  that  plaintiff  sought  to  show  the  difference  in 
value  of  a  machine  before  and  after  it  was  injured,  and  de- 
fendant objected,  and  yet  insists,  on  appeal,  and  plaintiff 
concedes,  that  that  is  a  proper  measure  of  damages.  So 
defendant  and  appellant  admits  on  appeal  that  the  ruling 
was  right,  and  at  the  same  time  urges  that  the  trial  court 
erred  in  overruling  his  objections  to  this  evidence.  And 
it  is  in  that  connection  we  said  that  the  objection  was  mere- 
ly that  the  evidence  was  incompetent,  irrelevant,  imma- 
terial, and  not  the  proper  measure  of  damages,  and  that  this 
was  not  a  proper  objection.  There  was  no  need  to  speak  to 
the  quality  of  the  objections  at  all.  The  most  specific  ob- 
jection would  not  avail  an  appellant  who  concedes  that  it 
was  rightly  overruled,  and  still  urges  the  ruling  as  a  war- 
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rant  for  reversal.  The  main  reliance  of  appellee  is  upon 
General  Fire  Ex.  Co.  v.  Beat,  etc.,  Co.,  110  Ark.  49  (160  8.  W. 
889).  But  in  our  opinion,  such  reliance  is  founded  upon  a 
misconception  of  what  the  case  decides.  It  does  not  deal 
with  what  is  or  is  not  a  sufficiently  definite  objection.  An 
objection  was  made  which  was  perfectly  specific,  but  the 
complaint  lodged  by  this  objection  was  untenable,  and  itself 
urged  an  incorrect  measure  of  damages.  It  urged  against 
the  admissibility  of  testimony  on  value  that  "the  rule  of 
law  is  not  the  market  price  of  these  goods  nor  the  selling 
price,  but  the  cost  price  to  the  company  plus  freight."  Of 
course,  that  is  not  so.  What  goods  cost  is  not  necessarily 
the  measure  when  they  are  destroyed,  because  it  might  then 
cost  more  to  replace  them  than  their  cost  when  they  were 
bought.  As  said,  this  could  not  be  and  is  not  a  rule  as  to 
what  is  or  is  not  a  sufficiently  specific  objection,  and  no  such 
point  is  mooted.  As  for  the  rest,  the  case  holds  that,  if  an 
erroneous  measure  of  damages  is  put  in  evidence  without  ob- 
jection, objection  cannot  be  first  made  on  appeal.  We  are 
abidingly  satisfied  that  sufficient  objection  was  made  to 
raise  whether  the  market  value  measure  adopted  below  is 
correct,  and  what  the  correct  measure  of  damages  is. 

2-a 
It  is  absolutely  clear  that  sufficient  objection  was  made 
to  compensating  one  whose  goods  have  been  destroyed,  by 
allowing  him  the  price  at  which  he  had  directed  his  agents 
and  employees  to  sell  these  goods.  One  objection  was,  that 
"there  can  be  no  market  value  of  the  article  when  its  cur- 
rent price  is  not  affected  by  competition,  where  competition 
is  disarmed  by  combines  or  monopoly."    Another 'was: 

"It  seems  to  me  we  ought  to  have  the  right  to  examine 
this  witness,  to  find  out  whether  or  not  the  price  that  he 
is  now  attempting  to  put  on  this  machinery  is  the  price  that 
is  fixed  by  a  monopoly,  or  by  this  firm  that  has  no  compe- 
tition   and  that  has  possibly  killed  off  any  competition. 
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*  *  *  I  am  justified  in  saying  this  from  the  very  fact 
that  they  are  refusing  to  permit  us  to  find  out  from  the 
witness  whether  he  knows  about  these  various  things  we 
think  it  does  exist,  and  I  say  so  professionally.  We  think 
we  can  develop  some  of  the  facts  that  will  indicate  it  in  this 
examination  at  the  present  time  on  cross-examination.  And 
if  it  does  affect  them,  I  say  that  their  price  to  the  trade  or 
to  whomsoever  they  sell  is  not  the  proper  measure  of  dam- 
ages here  at  all,  but  it  is  what  the  machinery  actually  cost 
them  to  manufacture,  or  the  party  that  they  buy  from.  But 
I  do  think  we  are  entitled  to  develop  from  this  witness 
whether  or  not  there  is  any  competition,  and  if  there  is  not, 
if  it  is  not  true  that  they  fix  the  price  themselves,  and  fix 
it  at  whatever  thev  want  to  fix  it." 

Again,  it  was  moved  to  strike  out  testimony  as  to  mar- 
ket value  "for  the  reason  that  the  testimony  now  shows 
that  this  witness  testified  to  the  price  at  which  these  goods 
were  sold,  and  that  the  price  list  was  made  up  in  Chicago, 
and  was  not  governed  in  any  way  by  competition  in  the 
market,  and  that,  therefore,  the  price  at  which  it  was  sold 
is  no  evidence  of  market  value,  and  is  wholly  incompetent 
for  that  purpose,  and  the  only  measure  of  damages  is  the 
actual  loss  or  damage  that  was  incurred  by  the  plaintiff 
which  would  be  determined  not  by  this  kind  of  testimony." 

At  the  end  of  re-cross-examination,  Mr.  Markley  moved 
to  strike  out  Exhibit  P,  for  the  reason  that  the  testimony 
shows  these  prices  were  fixed  in  Chicago,  and  are  not  vari- 
able ;  that  there  is  no  competition  about  them,  and  it  is  no 
evidence  of  market  value,  but  is  simply  an  arbitrary  price 
fixed,  from  which  no  variation  could  be  made.  And  to  the 
offer  of  Exhibit  F,  a  list  made  by  a  witness,  with  prices 
noted  against  each  article  listed,  the  objection  was: 

defendant  objects  for  the  reason  that  the  same  is  a 
mere  compilation  made  by  this  witness  from  books  kept, 
according  to  his  testimony,  by  various  bookkeepers,  partly 
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by  himself  and  partly  by  him,  and  that  the  sources  from 
which  the  entries  are  made  are  not  known  to  the  witness, 
and  the  prices  fixed  have  been  testified  to  by  him  to  be  the 
prices  fixed  by  the  International  Harvester  Company  in 
Chicago,. and  sent  here  for  their  guidance, — a  price  from 
which  they  were  not  permitted  to  vary;  and  it  was  not, 
therefore,  a  competitive  price,  or  in  any  way  to  be  received 
as  evidence  of  the  value  of  this  property." 

III.  Having  settled  that  the  objections  were  sufficient- 
ly specific,  it  remains  to  consider  whether  it  was  error  to 
overrule  them.  m 

It  will  be  remembered  witnesses  were  permitted  to 
give  the  market  value  at  which  the  destroyed  goods  were 
selling  in  Mason  City  in  the  ordinary  course  of  trade,  and 

what  their  value  was  on  that  market  at  the 
time  they  were  burned  up.  It  is  the  posi- 
tion of  appellant  that  the  true  measure  of 
compensation  is  the  cost  of  replacement. 
The  question  is  whether  "market  value  at 
Mason  City"  is  not  an  improper  measure, 
even  though  the  witness  said,  inferentially,  that  the  goods 
had  a  value"  in  that  market. 

The  property  destroyed  consisted  of  staple  farm  ma- 
chinery and  binding  twine.  If,  at  the  time  of  the  destruc- 
tion of  these  goods,  there  was  no  market  value  at  Mason 
City  for  either  farm  machines  or  binding  twine,  then  it 
would  manifestly  be  error  to  allow  plaintiff  to  put  in  evi- 
dence based  on  a  nonexistent  standard.  Stated  differently, 
such  testimony  should  not  have  been  received  in  that  event, 
because,  in  the  absence  of  a  market  value  at  Mason  City  (as 
will  be  shown  presently),  the  measure  of  damages  was  the 
price  at  which  the  goods  could  be  substituted  for  in  kind 
at  the  nearest  or  best  place  in  which  such  goods  had  a  mar- 
ket value,  perhaps  plus  transportation,  and  perhaps  plus  an 
allowance  for  damages  caused  by  delay  in  having  the  sub- 


4.  Damages  : 
measure :    fair 
compensation 
to  loser,  with 
least  burden 
to  one  caus- 
ing loss. 
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stitution  effected.  This  brings  us  to  where  it  becomes  nec- 
essary to  clear  up  the  dispute  presented  here.  We  do  not 
understand  appellee  claims  that  if,  say,  corn  planters  had  no 
market  value  in  Mason  City,  it  might  put  in  testimony  as- 
serting that  such  planters  had  a  given  value  in  the  Mason 
City  market.  We  do  not  understand  appellant  to  claim 
that  such  machinery  as  was  destroyed  had  no  market  value 
in  Mason  City.  The  point  which  appellee  must  meet  is 
this:  Plaintiff  shipped  a  large  quantity  of  staple  farm  im- 
plements and  of  twine  to  Mason  City ;  it  stored  them  there 
in  a  storage  plant  not  owned  by  itself;  the  goods  were  so 
stored  for  the  purpose  of  distribution,  and  of  being  sold  to 
dealers  in  a  territory  in  and  about  Mason  City,  compris- 
ing 13  counties.  Appellant  says  it  is  self-evident  that  there 
must  have  been  cost,  expenditure,  loss  of  interest,  and  de- 
preciation before  these  goods  could  be  sold,  and  that  there 
was  a  probability  that  some  might  remain  unsold.  This  is 
not  the  place  to  go  into  detail  on  what  it  would  or  might 
have  cost  the  appellee  to  sell  its  goods,  and  what,  therefore, 
was  the  real  loss  caused  by  the  burning  of  these  goods  be- 
fore their  distribution  and  sale  had  been  effected.  It  suf- 
fices to  say  at  this  point  that  appellant  does  not  claim  that 
farm  machines  or  twine  had  no  market  value  in  Mason  City, 
but  that  a  stock  of  goods  yet  to  be  sold,  with  expenses  and 
loss  yet  to  be  met  before  the  stock  was  realized  upon,  is  not 
to  be  paid  for,  if  destroyed  while  stored  at  Mason  City, 
on  the  basis  of  the  market  price  in  that  city  for  mere  items 
of  such  a  stock — not  that  a  harvesting  machine,  which  was 
a  part  of  this  stock  of  goods  on  storage,  had  no  value  in 
the  Mason  City  market,  but  that  the  goods  there  stored 
were  not  intended  to  be  sold  on  that  market,  and  that  the 
value  of  some  item  of  these  goods  on  that  market  is  no  in- 
dicium of  what  plaintiff  lost  through  a  fire  which  prevented 
the  carrying  out  of  its  plan  to  sell  all  of  the  stock  in 
said  1&  counties — prevented   its  realizing  what  it  would 
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have  obtained  had  it  betjn  permitted  to  pursue  that  plan  to 
an  end. 

It  may  not  be  doubted  that  the  basis  of  all  damages 
roles  is  a  fair  compensation  to  the  loser  with  the  least  bur- 
den to  the  one  who  caused  the  loss.  See  McDonald  v.  Unaka 
Timber  Co.,  SS  Tenn.  38  (12  S.  W.  420)  ;  Burr's  Ferry,  B. 
&  C.  R.  Co.  v.  Allen,  (Tex.)  149  S.  W.  358;  1  Sutherland 
un  Damages  (3d  Ed.)  Section  12;  Chicago,  R.  I.  d  P.  R. 
Co.  r.  Word,  (Tex.)  158  S.  W.  581;  Jacksonville,  T.  d  K. 
IT.  R.  Co.  v.  Peninsular  Land,  etc.,  Co.,  27  Fla.  1,  157  (9 
So.  661?  679)  ;  Sears  v.  Lydon,  5  Ida.  358  (49  Pac.  122). 
If  cost  of  replacement  is  the  true  measure  within  that  rule, 
it  does  not  niatjer  that  the  stock  could  not  have  been  re- 
placed with  goods  obtainable  on  the  Mason  City  market. 
In  some  of  these  cases,  and  in  many  other  authorities,  one 
application  of  the  rule  is  that  while,  ordinarily,  fair  com- 
pensation is  afforded  by  paying  market  value  at  the  time 
when  and  place  where  property  is  injured,  yet,  if  there  be 
no  market  value  at  that  place,  by  reason  of  want  of  dealers, 
or  some  other  reason,  then  actual  value  at  such  place  is  as- 
certainable by  proof  of  market  value  in  other  places  at 
which  the  goods  can  be  bought;  and  fair  compensation  is 
made  by  paying  what  is  market  value  at  the  nearest  market 
in  which  the  lost  goods  may  be  substituted  for  in  kind,  and, 
perhaps,  cost  of  transportation  added.  See  McDonald  v. 
Unaka  Timber  Co.,  88  Tenn.  38  (12  S.  W.  420)  ;  Grand 
Tower  Co.  v.  Phillips,  23  Wall.  471  (23  L.  Ed.  71,  74)  ; 
Chicago,  R.  /.  d  P.  R.  Co.  v.  Word,  (Tex.)  158  S.  W.  561. 
When  a  stock  of  merchandise  is  involved,  the*  measure  of 
damages  is  the  cost  of  such  stock  in  like  quantity  at  the 
place  of  the  alleged  trespass,  if  purchasable  there  in  such 
quantity ;  otherwise,  it  is  the  wholesale  price  of  such  goods 
on  the  nearest  market  where  they  can  be  purchased  in  like 
quantity,  with  necessary  cost  of  transportation  added. 
Sears  v.  Lydon,  5  Ida.  358   (49  Pac.  122).     To  the  same 
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effect  is  2  Mecheni  on  Sales,  Section  1820.  And  see  YeUow 
Poplar  Lbr.  Co.  v.  Chapman,  74  Fed.  444;  Jacksonville,  T.  <& 
K.  W.  R.  Co.  v.  Peninsular  Land,  etc.,  Co.,  27  Pla.  1,  157  (9 
So.  661).  The  market  value  of  goods  to  appellee  imme- 
diately before  the  injury  was  what  such  goods  would  have 
cost  in  the  usual  market  where  same  could  have  been  pur- 
chased, plus  the  expense  or  cost  incident  to  shipping  them 
to  appellee's  place  of  business.  We  do  not  agree  to  the 
contention  of  appellee  that  this  pronouncement  in  the  cases 
is  dictum.  See  General  Fire  Ext.  Co.  v.  Beat,  etc.,  Co.,  110 
Ark.  49  (160  S.  W.  889).  However,  Bullard  v.  Stone,  67 
Cal.  477  (8  Pac.  17),  cited  by  appellant,  is  of  no  aid,  be- 
cause, while  it  does  announce  that  the  damages  are  the 
price  at  which  an  equivalent  might  have  been  bought  in 
the  nearest  market,  this  is  merely  in  obedience  to  an  ex- 
press provision  of  the  California  statute. 

It  is  no  answer  that  appellee  cannot  make  replacement 
in  the  market  in  Mason  City.  As  we  have  seen,  and  shall 
presently  see,  it  is  controlling  that  it  could  replace  where 
it  had  bought  before,  or  in  some  other  place,  and  that  it 
would  be  compensated  if  defendant  paid  to  it  what  the  cost 
of  replacement  would  be,  wherever  appellee  was  compelled 
to  get  substitution  made.  No  rule  of  the  law  of  damages 
permits  the  injured  party  to  receive  more  than  he  has  lost. 
It  must  be  conceded, — at  any  rate  we  think  it  was  proved, 
— that  these  goods  were  staple,  and  that  plaintiff  could 
readily  have  substituted  them  in  kind.  It  appears,  to  put 
it  mildly,  that  plaintiff  was  on  close  and  friendly  relations 
with  the  International  Harvester  Company,  the  manufac- 
turer, and  was  a  heavv  buyer  from  it.  Culbertson  testifies 
that  whether  these  things  could  be  replaced  by  buying  of 
the  International  Harvester  Company  depended,  of  course, 
on  how  much  was  wanted ;  and  that,  if  more  was  required 
than  the  output  of  this  manufacturer,  replacement  could  not 
be  made  by  purchase  from   it.     But  he  adds  that  all  of 
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these  things  could  have  been  replaced  by  purchase  from 
the  International  Harvester  Company;  that  thiey  were 
staple  goods,  sold  practically  all  over  the  world  in  large 
quantities;  and  that  the  International  Harvester  Company 
could  an}'  day  furnish  what  was  required  in  goods  of  the 
same  kind  from  its  factory.  It  should  be  noted,  too,  that 
the  fire  occurred  on  October  7th;  wherefore,  there  was 
ample  time  for  replacing  farm  implements  and  binding 
twine.     The  time  for  using  such  articles  was  months  away. 

IV.  It  may  be  assumed  that  Clements  v.  BurVmgton, 
C.  R.  d  N.  R.  Co.,  74  Iowa  442,  44:*,  holds  that  evidence  of 
what  such  goods  sold  for  on  the  Mason  City  market  is 
some  evidence  of  what  market  value  of  such  goods  was. 
But  we  shall  presently  attempt  to  show  that  it  was  no  evi- 
dence of  what  this  plaintiff  had  lost.  Be  that  as  it  may, 
the  overruling  of  the  objections  made  works  more  than  a 
holding  that  the  value  on  the  Mason  City  market  was  a 
circumstance  bearing  on  what  loss  had  been  sustained.  It 
was  a  holding  that  plaintiff's  loss  was  the  aggregate  list 
price  of  the  items  of  the  stock  at  the  time  it  was  stored  in 
Mason  City,  to  be  sold  in  13  counties. 

It  is  not  seriously  claimed  that  such  a  stock,  stored 
in  Mason  City,  to  be  from  there  distributed  and  sold,  was 
ever  sold  on  the  market  at  Mason  City,  and  sold  for  cash 

at  the  aggregate  of  the  list  price  of  the 
5.  Damage*  :  items,  net.     It  was  not  stored  there  to  be 

id**  rare  : 

*StrowjKbrdB     R0^  *D  *>u^  °11  *na*  mar^e^-    ^m*  appellee 
m*rke"otprfcp.       ean    hazily   expect   to   be   taken    seriously 

in  its  argument  that,  as  "appellee  was  a 
jobber,  and  had  a  branch  house  at  Mason  City,  and  em- 
ployees and  salesmen  constantly  hired  there,  when  the 
goods  were  burned,  they  were  already  at  the  market,  and 
the  expense  connected  with  their  sale  had  already  been 
incurred/*  It  is  -self-evident  that,  on  October  7th,  time 
must  elapse,  and  so  interest  on  the  investment  lost,  before 
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it  could  be  hoped  that  the  cash  would  be  in  pocket  for  bind- 
ing twine  and  harvesting  machinery.  In  a  lesser  degree, 
this  is  so  of  other  farming  tools.  We  may  take  judicial  no- 
tice that  some  of  the  stock  would  remain  unsold  in  the  sea- 
son immediately  following.  There  was  the  danger  of  a  bad 
crop.  It  is  matter  of  common  knowledge  that  such  goods  are 
sold  on  warranty,  and  that  repairing  must  be  done  if  the 
machinery  work  badly.  There  were  storage  charges.  It 
may  well  be  assumed  there  would  be  an  expenditure  for 
insurance.  There  must  be  overhead  charge  for  maintaining 
the  branch  office.  Appellee  had  "bloekmen"  traveling  to  sell 
the  goods.  Though  appellee  disputes  it  in  argument,  it  is 
shown  by  the  witnesses  for  it,  and  without  dispute,  that 
some  of  the  goods  were  handled  on  commission.  The  wit- 
ness Johnsrud  was  furnished  and  used  "commission  agency 
forms."  He  was  asked,  "So  you  had  agents  working  on 
commission  in  the  various  towns  and  places  in  this  terri- 
tory, selling  the  goods  on  commission,  did  you?"  He  an- 
swered, "At  commission  prices  on  commission  goods;"  and 
that  the  goods  handled  on  commission  were  "Grain  binders, 
mowers,  and  corn  binders;"  and  that  the  "binders  did  have 
commission  contracts/*  A  reduction  from  list  price  was 
made  if  twine  and  cream  separators  were  bought  in  certain 
quantities.  There  was  a  discount  "if  the  machines  are 
settled  for  in  cash,"  which  is  not  only  a  deduction  from 
list  price,  but  indicates  there  might  be  loss  because  of  sales 
not  settled  for  in  cash.  There  was  a  discount  of  7  per  cent 
on  manure  spreaders.  The  witness  made  a  list,  affixing 
to  each  item  of  the  stock  the  price  the  plaintiff  had  directed 
to  be  obtained  in  selling.  From  the  total  of  this,  all  the 
subtractions  we  have  enumerated  would  make  a  deduc-. 
tion,  even  if  it  be  assumed  that  all  the  goods  would  be  sold. 
To  let  this  go  to  the  jury  simply  allowed  a  recovery  of 
more  than  was  lost.  Receiving  such  testimony  was  not 
error  because,  literally,  there  was  no  Mason  City  market 
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for  farm  implements,  but  because  adjusting  damages  on  that 
basis  would  pay  plaintiff  more  than  it  would  have  realized 
had  the  stock  not  been  destroyed,  and  it  permitted  to  dis- 
pose of  it  as  best  it  could,  in  the  territory  in  which  this 
stock  of  goods  was  to  be  distributed  and  sold.    It  is  a  fair 
summary  that  the  market  value  of  such  goods  on  the  Mason 
City  market  is  an  erroneous  measure,  because  the  said 
"market  price"  is  not  what  plaintiff  would  have  obtained, 
had  it  been  permitted  to  sell  as  it  was  its  purpose  to  sell. 
The  exact,  ultimate  question  is  whether  one  who  has  a 
stock  on  hand,  who  must  pay  storage  and  insurance,  and 
must  make  distribution  and  sale  in  a  large  territory,  at 
the  cost  of  money  and  time,  which  distribution  and  sale 
may  entail  waste  and  loss,  may,  if  that  stock  be  destroyed, 
recover  as  if  he  had  already  sold  all  the  stock  at  list  price, 
without  deduction  for  sales,  costs,  delivery,  depreciation, 
waste,  etc, — may  recover  as  if  he  had   already  received 
cash  for  the  whole  stock  at  the  full  list  price,  without  any 
detraction,  and  then  another  had  negligently  destroyed  the 
eash  received.    We  must  answer  that  he  may  not. 

4-a 

In  2  Sutherland  on  Damages  (3d  Ed.)  at  the  close  of 
Section  445,  page  1215,  it  is  said: 

"The  value  of  a  large  tract  of  land  cannot  be  proven 
.by  evidence  as  to  what  it  will  bring  when  cut  up  into 
small  farms.  The  sale  in  small  quantities  involves  ex- 
pense, and  does  not  afford  a  sufficiently  accurate  basis  for 
determining  the  value  of  the  whole  tract." 

And  in  the  second  paragraph  of  Section  447  (Vol.  2, 
page  1219),  the  author  says: 

"The  value  at  which  a  stock  of  goods  may  be  sold  at 
retail,  standing  alone,  does  not  afford  a  basis  for  fixing 
their  market  value,  which  is  what  they  could  have  prompt- 
ly sold  for  in  bulk  or  in  convenient  lots:  Between  the 
prices  at  which  goods  may  be  obtained  in  a  market,  and  at 
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which'they  may  be  sold  at  retail  in  the  same  place,  inter- 
vene time,  expehse,  and  profit,  unknown  quantities,  in  the 
absence  of  proof." 

To  the  same  effect  is  Needham  0.  &  P.  Co.  v.  H oiling 8- 
worth,  B.  d  Co.,  91  Tex.  49  (40  S.  W.  787),  and  Temple 
Groc.  Co.  v.  Sullivan,  18  Tex.  Civ.  App.  281  (44  S.  W.  401). 
Wehle  v.  Haviland,  69  N.  Y.  448,  was  trespass  for  enter- 
ing upon  plaintiff's  premises  and  unlawfully  taking  and 
carrying  away  her  goods  under  an  attachment.  It  was  held 
that  the  market  value  was  the  measure  of  compensation 
due,  and  that  such  market  value  was  the  price  at  which 
the  goods  could  be  replaced  for  money  in  the  market,  and 
not  the  price  for  which  they  are  sold  at  retail.  It  is  there- 
in said: 

"The  sum  at  which  the  plaintiff  could  have  replaced  the 
goods  in  market  would  have  indemnified  her  for  the  loss 
sustained.  *  *  *  The  retail  value  or  the  price  at  which 
goods  are  sold  at  retail  includes  the  expected  and  contin- 
gent profits,  the  earning  of  which  involves  labor,  loss  of 
time,  and  expenses,  and  supposes  no  damage  to  or  deprecia- 
tion  in  the  value  of  the  goods,  and  is  dependent  upon  the 
contingency  of'  finding  purchasers  for  cash,  and  not  upon 
credit,  within  a  reasonable  time,  the  sale  of  the  entire  stock 
without  loss  by  unsalable  remnants,  and  the  closing  out 
of  a  stock  of  goods  as  none  ever  was  or  ever  will  be  closed 
out,  by  sales  at  retail  at  full  prices." 

In  criticising  the  position  of  the  appellant,  that  the 
retail  price  of  goods  destroyed  is  not  the  measure  of  dam- 
ages where  a  wholesale  stock  is  destroyed  en  masse,  appel- 
lee states  that  plaintiff  is  a  wholesaler,  and  that  it  was 
its  purpose  to  sell  the  stock  in  question  at  wholesale;  that 
the  cases  cited  by  appellant  merely  and  rightly  hold  that 
there  can  be  no  recovery  for  goods  destroyed  in  bulk,  and 
to  be  sold  at  wholesale,  on  the  basis  of  retail  value,  on 
the  reasoning  that  such  stock  could  not  be  sold  at  those 
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prices.    It  seems  to  us  this  criticism  criticises  away  one  of 
the  main  positions  taken  by  the  critic.    Concede  that  plain- 
tiff was  a  wholesaler,  and  should  not  be  dealt  with  as  though 
it  were  a  retailer.  But  whenever  appellee  concedes  that  the 
destruction  of  such  a  stock  as  this  is  not  to  be  compensated 
for  at  retail  prices,  because  such  stock  would  not  have 
realised  the  retail  price,  then  it  concedes,  of  necessity,  that 
the  goods  destroyed  here  should  not  be  compensated  for 
at  the  rates  at  which  single  items  in  the  mass  would  dell 
for  on  the  market  of  Mason  City.    Even  as  the  lost  stock  of 
a  wholesaler  is  not  to  be  paid  for  at  retail  value,  the  stock 
destroyed  here  is  not  to  be  compensated  for  according  to 
"market  value  at  Mason  City:"    First,  because  there  was 
no  market  value  in  Mason  City  for  a  wholesale  stock  of 
implements  .and  twine  en  masse,  and  yet  to  be  distributed 
into  and  sold  in  13  counties.    No  one  ever  sold  or  could 
sell  such  a  stock  on  a  Mason  City  market.    Second,  because 
whatever  was  the  list  price  of  the  stock,  that  should  not 
be  the  measure  of  compensation,  for  the  reason  that  the 
list  price  of  the  entire  stock  could  get' into  the  pockets  of 
the  seller  only  after  it  had  made  many  expenditures,  suf- 
fered delays,  and  had  succeeded  in  selling  all  of  the  stock. 

4-b 
For  breach  of  contract  to  deliver  to  plaintiff  daily 
during  a  period  of  five  years  a  specified  quantity  of  logs, 
the  measure  of  damages  is  the  difference,  if  any,  between 
the  contract  price  and  the  price  at  which  logs  could,  by 
reasonable  diligence,  have  been  pipcured  elsewhere.  Has- 
sard-Short  v.  Hardison,  114  N.  C.  482  (19  S.  E.  728). 

Where  it  was  alleged  as  a  basis  for  special  damages 
that  the  party  was  unable  to  print  a  certain  frontispiece, 
and  for  the  loss  of  sales  and  of  subscriptions,  a  recovery 
cannot  be  allowed,  even  though  it  appears  that  the  party 
went  to  dealers  and  could  not  find  similar  paper,  where 
there  was  no  proof  that  such  paper  could  not  usually  be 
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found,  or  that  it  could  not  be  manufactured  in  time,  or 
that  defendants  could  not  find  paper  answering  the  pur- 
pose.   Parsons  v.  Sutton,  66  N.  Y.  92. 

One  may  not  recover  special  damage  because  breach  of 
contract  deprived  it  of  a  profit  on  a  resale  already  made, 
"for  such  damage  might  have  been  avoided  by  replacing  the 
undelivered  lumber  by  other  of  like  kinds."  Lawrence  v. 
Porter,  63  Fed.  62,  at  66. 

Replacement  is  the  standard.  Mr.  Sutherland  in  the 
first  book  of  the  third  edition  of  his  work  on  Damages,  at 
page  140,  states  that,  if  the  party  claiming  damages  is  a 
purchaser,  he  can  recover  no  more  than  it  would  cost  him 
with  reasonable  diligence  to  supply  himself  with  the  same 
property,  by  resort  to  the  market  or  other  source  or  means 
of  supply;  that  it  is  not  what  he  could  have  gotten  for 
the  property,  but  what  he  can  replace  the  lost  property  for. 
In  large  measure,  this  doctrine  has  support  in  Grand  Tower 
Co.  v.  Phillips,  23  Wall.  471  (23  L.  Ed.  71,  74). 

We  find  nothing  that  aids  appellee,  when  a  careful 
analysis  is  made  of  Read  v.  State  Ins.  Co.,  103  Iowa  307. 

One  basis  of  the  rule  that  replacement  is  the  true 
compensation  is  that,  where  such  replacement  will  lessen 
the  damages  and  yet  compensate  the  loser,  replacement  is 
the  true  measure,  because  it  is  the  duty  of  the  injured  party 
to  do  all  he  may  in  reason  do  to  reduce  the  damages.  Pop- 
lar Company  v.  Chapman,  74  Fed.  444;  Springfield  S.  W. 
R.  Co.  v.  Schweitzer,  173  Mo.  App.  650  (158  S.  W.  1058). 

In  the  circumstances,  the  true  measure  of  compensation 
was  the  reasonable  cost  of  replacement,  and  was  not  the 
market  value  at  Mason  City.  Damages  on  the  basis  of  that 
market  overpay  the  plaintiff.  Assessing  the  cost  of  replace- 
ment and  anything  that  may  have  been  lost  by  necessary 
delay  to  the  defendant  repays  just  what  plaintiff  has  lost 
— places  it  where  it  is  once  more  in  position  to  get  all  it  can 
by  making  an  effort  to  sell  its  stock  to  dealers  in  the  13 
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counties. 

Why  should  not  the  court  have  adopted  the  game  rule 
here  that  it  did  with  reference  to  salvage?  It  did  not 
leave  salvage  to  the  Mason  City  market.  As  to  it,  the 
court  charged  that  there  it  was  a  question  (Instruction  10) 
of  "the  reasonable  cost  of  restoring  it  to  its  original  con- 
dition," and  that  the  recovery  could  not  be  beyond  that 
cost. 

4-c 

If  we  assume,  on  the  authority  of  City  Nat.  Batik  v. 
Jordan,  139  Iowa  499,  504,  that  the  witness  was  compe- 
tent, yet  this  is  no  answer.  His  competency  cannot  sus- 
tain the  adoption  of  an  erroneous  measure  of  damages. 

4-d 

It  is  true  that  damages  for  breach  of  contract  are 
limited  to  what  the  parties  intended,  and  to  injuries  that 
could,  in  reason,  be  anticipated,  but  that  in  tort  there 
is  liability  for  damages  that  were  not  and  in  reason  could 
not  be  anticipated,  so  long  as  such  damages  could  result  from 
the  tort,  and  were,  in  fact,  caused  by  it.  But  that  does 
not  enlarge  the  rule  that  not  more  than  compensation  is 
due.  It  enlarges  the  possibility  of  being  made  to  respond  in 
damages,  but  it  adds  nothing  to  what  is  a  proper  measure 
of  damages.  See  Farmers'  Sav.  Bank  v.  Jameson,  175  Iowa 
676. 

V.  Let  it  be  conceded  that  for  burning  a  house  and  its 
contents,  replacement  is  not  the  correct  measure  of  dam- 
ages. Burke  v.  Louisville  &  N.  R.  Co.,  54  Tenn.  451,  at  465. 
Let  it  be  conceded  that,  where  a  carrier  undertakes  to  take 
atock  to  market,  and  the  stock  is  destroyed,  or  its  ar- 
nVal  unduly  delayed,  the  measure  of  damages  is 
the  price  that  would  have  been  realized  on  the  mar- 
ket for  the  stock,  had  it  reached  the  market  with 
reasonable  speed.  Certainly,  when  the  carrier  breaches  its 
contract  for  reasonably  speedy  transportation  to  market,  the 
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compensation  is  the  difference  between  what  the  shipper 
was  forced  to  take  by  reason  of  the  delay  and  the  market 
price  that  he  would  have  received  had  there  been  no  such 
delay.  See  New  York,  L.  E.  d  W.  R.  Co.  v.  Estill,  147  U. 
S.  591;  Burr's  Ferry,  B.  d  C.  R.  Co.  v.  Allen-,  (Tex.)  149 
S.  W.  358,  361;  Northern  Trans.  Co.  v.  McClary,  66  111. 
233.  But  this  argument  is  scarcely  relevant.  A  house 
and  .its  contents  are  not  staple  articles  of  merchandise,  ob- 
tainable at  the  factory.  It  needs  but  to  be  suggested,  to  be 
appreciated,  how  difficult,  if  not  impossible,  it  would  be  to 
restore  such  a  house  and  its  furniture  in  kind.  Certainly, 
if  the  carrier  destroy  livestock  wThich  it  is  under  contract 
to  carry  with  due  speed,  it  would  not  be  compensation  to 
give  other  cattle:  first,  because  it  would  be  difficult,  if 
not  impossible,  to  furnish  just  such  cattle  as  had  been  lost; 
second,  if  the  cattle  had  not  been  destroyed,  and  had  been 
transported  with  due  speed,  and,  so  being  transported, 
would  have  struck  a  favorable  market,  it  would  not  be  com- 
pensation to  furnish  other  cattle,  because,  even  if  they  were 
furnished,  there  might  still  be  a  loss,  because  they  could 
not  be  gotten  to  as  favorable  a  market  as  the  cattle  de- 
stroyed could  have  been  if  transported  with  due  speed. 
Of  course,  this  is  true,  also,  where  the  stock  is  not  de- 
stroyed, but  there  is  such  negligent  delay  so  as  that,  when 
they  arrive  on  the  market,  it  is  a  poorer  market  than  they 
would  have  encountered  had  they  been  transported  with  due 
diligence.  In  such  case,  there  would  be,  in  the  first  place, 
no  cattle  to  substitute  for,  and  substitution  would  not 
avoid  the  loss  caused  by  being  forced  to  sell  on  a  poorer 
market. 

VI.  Buford  v.  McGetchie,  60  Iowa  298,  Chillers  v.  CM- 
casfo,  B.  d  Q.  R.  Co.,  116  Iowa  319,  Clements  v.  Burlington, 
C.  R.  d  N.  R.  Co.,  74  Iowa  442,  Stanford  v.  Peck,  63  Conn. 
486  (27  Atl.  1057),  and  Budd  v.  Van  Orderly  33  N.  J.  Eq. 
143,  do  not  go  beyond  holding  that,  in  certain  conditions, 
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not  present  here,  the  price  at  which  a  thing  actually  sells 
is  some  evidence  of  market  value.  The  case  of  Moelering 
c.  Smith,  7  Ind.  App.  451  (34  N.  E.  675),  but  holds  that 
cost  of  production  is  no  evidence  of  market  value,  because, 
otherwise,  market  value  would  be  affected  by  the  ability, 
skill,  and  facilities  of  the  producer;  that  the  same  goods 
are  not  of  different  value  on  the  market,  because  one  manu- 
facturer is  able  to  produce  them  cheaply,  while  the  produc- 
tion costs  another  more.  The  case  of  Westphalen  v.  Atlai4 
tic  N.  it  8.  R.  Co.,  152  Iowa  232,  announces  the  ordinary 
rale  for  measuring  damages  where  there  is  deterioration 
and  shrinkage  in  cattle  transported  by  carrier. 

Harvey  v.  Mason  City  &  Ft.  D.  R.  Co.,  129  Iowa  465, 
at  479,  et  seq.,  Pope  v.  Filfey,  9  Fed.  65,  and  Showman  v. 
Lee,  86  Mich.  556  (49  N.  W.  578),  are  of  no  help  to  either 
party,  and  do  no  more  than  to  fix  rules  for  the  allowance  of 
damages  which,  no  matter  how  correct,  have  no  application 
whatever  to  this  case.  For  instance,  the  last-named  case 
declares  that,  where  property  upon  which  one  has  a  chat- 
tel mortgage  is  converted,  he  is  not  limited  to  what  the 
property  would  have  realized  on  a  forced  sale  under  the 
chattel  mortgage.  The  case  of  Burr's  Ferry,  B.  &  C.  R. 
Co.  v.  AMen,  (Tex.)  149  S.  W.  &58,  declares  that  the  meas- 
ure  of   damages   contended   for  there  was   an   impossible 


It  was  error  to  receive  the  testimony  that  has  so  far 
been  dealt  with. 

VII.  Instruction  26,  offered  by  defendant,  was  that 
the  value  of  any  articles  destroyed  is  not  to  be  determined 
from  the  selling  price  of  such  articles,  if  such  prices  were 

arbitrarily  fixed  by  the  seller's  board  of  di- 

«  t«mt  -  in-  rectors  at  Chicago,  or  elsewhere.     Market 

rponretod  in        value  is  onlv  a  criterion  of  real  value  of  an 

*trurtionn  : 

mrfn*  frr,or        article  when  it  is  sold  in  an  open,  compet- 

1o   admission  '  '  ■ 

of  oT-M*nc«».         jfjve   market.     While   we   find   nothing   in 

Voorhees  v.  CMcago,  R.  I.  &  P.  R.  Co.,  71 

Vol.    186   Ik.— -8.  h 
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Iowa  735,  at  741,  that  approves  such  an  instruction  as  this, 
we  think  it  is  self-evident  that  an  instruction  embodying 
the  essence  of  the  proposed  one  should  have  been  given. 

We  so  hold  because  there  was  error  in  the 
7"  marifet'viiue       taking  of  evidence,   which   such   a  change 

might  have  cured.  It  follows  we  can  ap- 
prove neither  the  reception  of  such  evidence  nor  the  re- 
fusal to  charge  as  prayed. 

Over  apt  objection,  the  court  permitted  plaintiff  to  put 
in  Exhibit  P.  This  exhibit  was  a  list  made  up  by  the 
witness  Johnsrud.     It  itemized  the  articles  destroyed,  and 

set  down  a  price  against  each  item.  One  ob- 
8.  Damages:  jection  made  to  this  exhibit  was,  in  effect, 

market  value  * 

price  list  that  these  prices  could  not  be  considered 

because  they  were  but  a  statement  of  the 
price  which  the  plaintiff  had  set  upon  the  articles  as  the 
price  that  its  agents  should  exact  of  buyers.  It  appeared 
overwhelmingly  that  the  accusation  of  the  objector  was  true. 
Defendant  made  demand  for  a  letter  and  price  list  «*ent 
out,  "showing  the  prices  at  which  the}'  were  to  sell  all 
these  different  articles  stated  in  this  list"  (Exhibit  F)  ; 
that  plaintiff  produce  "the  price  list  sent  out  from  the  gen- 
eral offices  to  Mason  City,  the  price  of  all  of  the  different 
articles  shown  in  Exhibit  F  or  Exhibit  G,  and  the  letter 
which  accompanied  the  same,  the  last  one  before  the  fire 
of  October  7,  1910."  In  response,  plaintiff  produced  the 
letter,  Exhibit  K.  The  witness  then  stated  that  there  was 
a  selling  price,  or  list,  or  letters,  sent  out  to  the  branch 
office  at  Mason  City  from  time  to  time,  and  that  he  had 
brought  them  with  him;  that  he  had  received  price  list, 
letters,  or  directions  "with  reference  to  the  selling  price  of 
goods;"  and  that  these  lists  "may  come  at  different  times ;" 
that  a  "schedule  of  prices"  was  sent  out  to  him ;  "and  these 
schedules  of  prices  showed  the  prices  that  were  fixed  by 
plaintiff  for  the  sale  of  these  various  goods;"    the  "price 
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contained  in  these  lists  was  the  original  source  of  advice; 
we  got  a  price  from  the  general  office,  and  sold  at  these 
prices."  The  witness  gives  the  history  of  the  system  as 
follows:  In  1908,  he  got  letters  "changing  prices  made 
before,  with  some  variations;"  that  a  book  in  his  hand  and 
referred  to  by  him  was  as  to  some  machines  "made  up  and 
eon  tinned  along  from  these  prices  previous  to  1908;"  that 
there  were  no  changes  on  harvesters  or  binders  between 
1907  "and  the  date  of  the  fire,  October,  1910 ;"  advice  as  to 
prices  was  given  by  modifications  received,  from  time  to 
time,  from  the  Chicago  office;  he  got  no  price-list  for  ei- 
ther 1909  or  1910,  but  he  "had  letters  or  information  from 
the  company  as  to  the  changes  on  prices  or  the  price  that 
they  should  be  sold  at ;"  the  letters  "K"  and  "K  1/'  a  cor- 
rection  of  "K,"  are  the  instructions  the  Mason  City  office 
had  ''with  reference  to  the  selling  price  of  these  machines, 
and  are  the  only  schedule  or  price  list  received  from  the 
Chicago  office  during  1909  and  1910,  with  reference  to  the 
sale  of  this  machinery ;"  and  "  'K'  was  sent  out  in  1909,  to 
govern  the  prices  for  1910."  Exhibit  K  is  of  date  July 
28,  1909,  and  states  "that  the  contracting  season  for  1910 
is  now  here,  and  the  writer  wishes  to  inform  that,  except  a 
redaction  in  rakes  and  delivery  rake  transports,  no  change 
in  price  is  contemplated  for  1910;"  that  there  will  be  no 
change  in  the  price  of  windrow  mowers,  and  that  the  price 
of  the  International  Rake  or  Scratch  Loader  will  be  the 
same  as  the  price  on- the  Windrow  Loader;  and  "you  can 
make  a  redaction  of  f  2.50  in  the  price  of  the  Swach  and 
Windrow  Loader  for  1910  from  the  price  named  you  in 
1909."  The  witness  added  that  the  office  received  Exhibit 
E  2,  and  that  same  was  a  letter  to  govern  the  1910  prices 
on  the  binding  twine,  and  directed  the  agents  here  what 
the  selling  price  would  be. 

He  makes  no  pretense  of  having  any  knowledge  of  the 
value  of  the  articles  listed  in  Exhibit  F.    He  admits  that 
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these  lists  were  "the  original  source  of  advice,"  says  that 
goods  were  sold  at  the  prices  so  fixed,  and  these  sales  en- 
tered on  the  hooks,  and  the  list  "Exhibit  F"  was  made  up 
from  these  book  entries.  But  he  again  admits  that  the 
sales  put  on  the  books  were  sales  at  the  list  price,  "the  orig- 
inal  source  of  advice."  He  admits  that  his  knowledge  of 
these  sales  was  confined  to  sales  "reported  to  me  and  en- 
tered on  the  books  by  me."  True,  he  attempts  to  assert 
knowledge  of  "market  value."  He  says,  over  apt  objection, 
that  he  knows  the  fair  market  price  in  Mason  City  of  such 
machinery*  as  plaintiff  was  wholesaling  there  in  October, 
1910;  that  he  "made  a  notation  on  Exhibit  F  as  to  such 
market  value;  that  he  has  a  general  knowledge  "of  the 
price  of  the  machinery  and  the  value  of  it ;"  that  the  value 
of  machinery  "is  what  they  can  be  sold  at  in  the  market; 
and  that  he  has  some  opinion  as  to  the  value  of  that  ma- 
chinery down  here  at  that  time,  the  market  value  of  it  right 
here  in  Mason  City."  He  says  that,  when  he  testifies  as  to 
market  value,  he  testified  "from  that  knowledge  as  having 
received  those  prices  and  entered  them  on  the  books  from 
time  to  time,  and  thereby  knowing  at  what  price  they  sold 
around  in  this  country."  When  asked  if  it  was  not  true 
that,  aside  from  that,  he  had  "no  other  knowledge  or  quali- 
fication  as  to  market  value,"  and  if  so,  how  and  what,  he 
answered,  "Well,  we  learn  what  others  sell  for."  Asked 
how  he  ascertained  the  market  value,  he  answered,  "It  is  the 
price  those  goods  were  selling  for  in  this  market,  Mason 
City ;"  and  that  "the  price  we  used  is  what  the  goods  were 
selling  for  at  that  time  in  the  ordinary  course  of  business." 
If  this  may  be  said  to  be  an  attempt  to  claim  that  the  prices 
set  down  in  Exhibit  F  are  notations  of  real  value,  made  by 
one  qualified  to  speak  to  such  value,  and  based  on  such 
knowledge,  we  have  to  say  that  the  testimony  of  the  witness 
as  a  whole  leaves  no  room  for  such  a  claim.  We  have  point- 
ed out  the  positive  statements  that  the  prices  in  the  ex- 
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hibit  were  mere  replica  of  the  price  at  which  the  plaintiff 
directed  the  goods  should  be  sold,  and  that  these  prices  were 
copied  into  the  exhibit  from  books  which  recorded  sales 
made  as  thus  directed.  If,  in  reason,  there  be  still  doubt 
as  to  what  sort  of  real  or  fair  market  value  witness  had 
knowledge  of,  and  recorded  in  Exhibit  F,  let  it  be  remem- 
bered that  the  stock  of  goods  had  no  market  value  in  Mason 
City,  and  no  market  anywhere  at  the  price  list  figures,  net. 
And  note  what  more  the  witness  testifies.  He  was  asked, 
•'Don't  you  know  what  the  value  was?"  and  answered: 

"I  can't  remember  all  the  prices.  I  can't  remember 
what  the  value  was  on  all  the  machines.  Independent  of 
the  memoranda  I  have  made,  I  have  no  other  knowledge  or 
recollection  of  what  the  market  price  was.  Q.  So  that, 
when  you  were  testifying  and  reading  from  this  list,  Ex- 
hibit F,  you  were  depending  upon  the  list  to  furnish  the 
answer  to  the  questions,  wasn't  you  ?  A.  Yes.  Independent 
of  this  memorandum  I  have  made,  I  have  no  knowledge  or 
recollection  as  to  what  the  market  price  was." 

Asked  if  it  were  not  true  that  he  was  not  answering 
upon  his  knowledge  or  recollection  as  to  prices,  he  an- 
swered, "Yes."  He  said  he  had  no  knowledge  of  the  cost 
of  manufacturing  these  goods  or  of  the  cost  of  selling  them ; 
that  he  made  the  exhibit  wholly  from  the  books,  and  de- 
pended upon  them  "wholly"  for  the  prices  to  be  set  down 
in  the  exhibit.  Finally,  that  Exhibit  F  tallies  with  the 
price  list  sent  to  him ;  that  the  prices  attached  to  the  items 
in  Exhibit  F  are  the  prices  that  were  fixed  by  the  officers 
of  the  company  in  Chicago,  and  sent  out  here;  "I  had  no 
right  to  vary;"  that,  with  the  exception  of  discounts  and 
freight,  "I  regarded  that  selling  price  which  the  company 
sent  out  from  Chicago  as  the  market  value.  I  had  no  right 
to  vary ;"  that  he  "testified  yesterday  that  the  items  I  set 
out  in  this  exhibit  and  prices  attached  thereto  were  the 
prices  that  were  fixed  by  the  officers  of  the  company  in  Chi- 
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cago  and  sent  out  here,  and  I  regarded  that  selling  price 
which  the  company  sent  out  from  Chicago  as  the  market 
price,  and  so  treated  it,  with  the  exception  of  the  discounts 
and  freight,  because  we  had  no  right  to  vary  from  it  in  any 
way ;"  and  that,  "in  having  that  word  'price'  written  there, 
I  had  in  mind  this  price  list  and  these  prices  at  which  I 
was  directed  to  sell,  and  had  sold  some  of  this  kind  of 
goods/'  Culbertson,  the  only  other  witness  who  speaks  to 
this  matter,  said  that  this  price  that  is  sent  out  to  the 
agents  from  Chicago  is  made  up  by  the  sale  department  of 
the  plaintiff. 

"Q.  The  plaintiff  fixed  the  prices  on  all  their  goods, 
didn't  they?    A.  They  sent  out  a  catalogue — yes,  sir." 

A  price  list  book,  Exhibit  I,  was  prepared.  It  was 
made  up  from  the  lists  sent  by  the  general  office  to  the 
Mason  City  branch. 

"Q.  [to  Johnsrud].  I  call  your  attention  to  this  book 
I  hand  you, — did  you  compile  it  from  these  different  let- 
ters and  schedules  a  price  list?  A.  Yes,  sir,  the  book  you 
have  just  handed  to  me  is  one  of  those  books  that  have 
been  compiled  from  these  different  letters  and  schedules. 
The  purpose  of  the  book  is,  it  gives  the  various  prices  on 
all  the  different  things,  and  we  use  that  book  in  the  office. 
The  blockmen  use  it,  and  other  agents  do.  These  blockmen 
and  other  men,  traveling  men,  traveling  around  trying  to 
assist  in  the  sale  of  these  goods,  use  a  book  similar  to  the 
one  I  have  in  my  hand,  and  I  made  out  a  number  of  these 
books.  This  book  is  the  one  for  1910,  and  was  compiled 
from  different  sources.  Q.  The  prices  contained  in  this 
book  referred  to  were  fixed  in  Chicago  several  years  ago, 
and  sent  out  by  this  company  to  their  local  agents, — the 
prices  on  these  various  things  you  have  testified  to  here, 
binders  and  things  of  that  kind?  A.  Weil,  yes,  it  was  sent 
out  to  the  different  dealers.  It  was  also  sent  to  us.  Q. 
State  what  records  of  the  office  you  used  in  extending  and 
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getting  the  figures  shown  in  this  Exhibit  F.  A.  I  used 
a  book  similar  to  the  one  that  the  blockmen  and  other  trav- 
eling men  around  trying  to  assist  in  the  sale  of  these 
goods  use.  A  book  similar  to  the  one  you  have  in  your 
hand." 

It  cannot  be  said  the  jury  did  not  follow  this  line  of 
testimony,  to  wit,  prices  set  out  in  Exhibit  F.  All  indica- 
tions are  that  it  did  follow  said  line. 

On  the  whole,  it  is  absolutely  clear  that  what  the 
court  allowed  the  jury  to  act  on  was  testimony  that  each 
item  in  the  stock  stored  at  Mason  City  was  worth  a  sum 
stated  in  an  exhibit,  which  sum  was  the  price  put  on  each 
item  by  the  seller  as  the  price  which  the  agent  of  the  seller 
should  demand  from  the  dealer  who  desired  to  buy.  If  pay- 
ment is  made  on  this  basis,  it  is  manifest  the  owner  would 
get  the  price  he  himself  had  placed  on  his  own  goods  in 
his  direction  to  his  agents  at  what  price  to  sell.  As  well 
say  that,  where  two  stacks  of  hay  are  destroyed,  one  must 
be  paid  for  at  market  price,  unless  a  stack  like  it  is  fur- 
nished, but  that  the  other  has  its  market  value  fixed  at 
the  sum  the  owner  told  an  employee  he  might  sell  that 
one  stack  for.  See  Love  joy  v.  M'whels,  88  Mich.  15  (49  N. 
W.  901),  having  considerable  bearing  on  this  question. 

7-a 

We  cannot  see  how  the  fact,  if  it  be  one,  that  there  was 
competition  in  selling  the  machines,  destroys  the  objection 
that  the  prices  in  the  exhibit  were  arbitrarily  fixed  by  the 
plaintiff.  When  it  is  attempted  to  obtain  compensation  for 
the  burning  of  such  machines,  does  the  fact  that  there 
would  have  been  competition  if  the  machines  had  remained 
in  condition  to  be  sold  compel  one  who  has  negligently  de- 
stroyed them  to  pay  as  compensation  whatsoever  price  the 
owner  has  directed  his  agents  to  sell  at?  The  objection 
to  Exhibit  F  that  is  now  relied  on  is  not  to  the  form  of  the 
exhibit;    hence,  the  answer  that  the  exhibit  was  clearly 
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admissible,  on  the  authority  of  Louisville  Bridge  Co.  t?.  L.  & 
N.  R.  Co.,  116  Ky.  258  (75  S.  W.  285,  287),  as  a  summary 
of  the  facts  shown  by  bulky  documents  which  were  adduced 
for  the  inspection  of  counsel,  is  not  a  relevant  answer. 

VIII.  It  is  charged  the  court  erred  in  receiving  evi- 
dence tending  to  show  that,  at  times  remote  from  the  date 
of  the  fire,  engines  at  work  in  the  yards  of  defendant  per- 

*~  mitted  the  escape  of  sparks  and   cinders. 

o.  railboads  :         That  the  testimony  on  this  subject  was  ad- 

flres:  evi- 
dence: sparks      dressed  to  a  time  about  17  days  before  the 

and  cinders  •* 

17  days  before,    fire  is  conceded.    The  avoidance  is  that  such 

testimony  had  no  reference  to  the  engines 
of  defendant  generally,  and  limited  itself  to  the  engine  which 
the  jury  found  caused  the  fire.  The  court  limited  the  con- 
sideration of  the  jury  to  whether  the  fire  was  caused  by  a 
specified  engine,  and  we  conclude  it  fairly  appears  that  the 
testimony  to  the  effect  that  sparks  and  cinders  escaped 
was  addressed  to  that  one  engine.  We  are  of  opinion  that, 
though  this  was  observed  at  a  time  17  days  before  the  fire, 
it  was  still  competent,  because,  by  indulging  the  presump- 
tion of  continuity  as  to  defective  condition,  such  testimony 
tended  to  show  that  the  engine  here  in  question  had,  at  the 
time  of  the  fire,  defects  which  might  cause  a  fire. 

IX.  It  is  next  complained  it  was  error  to  permit  plain- 
tiff to  show  that,  despite  the  equipment  of  the  engines  of 
defendant  with  spark  arresters  and  spark-arresting  appli- 
ances,  those  engines  did  emit  sparks  and 

10'  flrAe8LBOspark       cinders.     The  argument  seems  to  be  that, 
emission* 'of        despite  the  use  of  the  best  known  devices 

smirks  *    evl- 

dence:com-       for  preventing  fires,   some  sparks  will  be 

Detency. 

emitted  from  engines  thus  equipped,  and 
that,  therefore,  the  court,  in  effect,  allowed  the  jury  to  hold 
the  plaintiff  chargeable  with  negligence  merely  because  it 
did  not  accomplish  something  impossible  of  accomplish- 
ment.   In  the  last  analysis,  it  is  the  position  of  the  defend- 
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ant  that,  since  it  brought  into  court  the  identical  screen 
spark  arrester  with  which  the  switch  engine  in  question 
was  equipped  at  the  time  of  the  fire,  and  since  it  appeared, 
by  a  careful  inspection  made  within  a  few  hours  after  the 
fire,  that  such  screen  was  new,  and  in  perfect  condition, 
and  beyond  reasonable  criticism,  such  showing  precluded 
the  plaintiff  from  showing,  in  opposition,  that  sparks  and 
cinders  were  thrown  from  the  very  engine  thus  equipped. 
If  the  position  of  appellant  shall  be  sustained  in  this,  k 
would  work  that  it  could  escape  all  responsibility  for  in- 
jury that  might,  in  fact,  be  caused  by  emission  of  sparks 
and  cinders  from  its  engines,  merely  by  a  showing  that  it 
had  equipped  such  engines  with  the  best  spark-arresting 
appliances  in  existence  at  the  time. 

This  evidence  was  competent,  because  showing  that 
the  engines  did  throw  sparks  was  competent  on  the  ques- 
tion of  the  efficiency  of  the  spark  arresters, — on  whether 
the  appliances  were  of  the  character  asserted  by  defendant. 
Especially- is  this  so  in  view  of  the  fact  that  an  expert,  in- 
troduced by  appellee,  testified  that  the  engines  of  the  de- 
fendant were  not  equipped  with  the  best  spark  arresters 
in  general  use  in  October,  1910.  It  was  held,  in  Norfolk  & 
W.  R.  Co.  v.  Thomas,  110  Va.  622  (66  S.  E.  817),  that,  in 
such  an  action,  the  burden  is  on  defendant  to  prove  that 
it  has  availed  itself  of  all  the  best  mechanical  contrivances 
and  inventions  in  known  practical  use  to  prevent  the  com- 
munication of  fire,  and  that,  where  the  particular  locomo- 
tive which   caused  the  fire  is  not  identified,  in  a  suit  for 

* 

damages  by  fire  charged  to  have  been  set  by  the  locomo- 
tive of  defendant,  plaintiff  may  show  defects  in  the  spark- 
arresting  apparatus  of  any  one  of  defendant's  locomotives 
which  may  have  caused  the  fire,  and  defendant  may  show 
that  all  of  its  locomotives  passing  on  the  day  of  the  fire 
were  properly  equipped.  We  are  not  holding  that  evidence 
would  be  competent  which  tended  to  show  that  engines 
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other  than  the  one  that  caused  the  injui^  threw  sparks  and 
cinders  17  days  before  the  fire,  but  do  hold  that,  for  the 
reasons  pointed  out,  it  was  competent  to  receive  such  tes- 
timony as  to  this  one  engine. 

9-a 
It  is  further  urged  that,  at  all  events,  this  testimony 
should  not  have  been  received  in  rebuttal.    We  are  not  in- 
clined to  reverse  because  of  the  mere  order  iji  which  testi- 
mony was  received.    Where  that  is  adduced 
u.  appeal  and       in  rebuttal  which,  in  strictness,  should  have 

sbror  *   re« 

ception  of  been  testimony  in  chief,  it  requires  a  strong 

evidence : 

order  of  in-       showing  of  abuse  of  discretion  and  preju- 

troduction : 

discretion :         dice  to  induce  us  to  interfere  by  a  reversal ; 

harmless  " 

error.  an(j  no  such  abuse  is  apparent.    It  may  well 

be  assumed  that  the  order  of  receiving  was 
nonprejudicial,  because  no  application  was  made  below  for 
leave  to  meet  the  testimony  which  it  is  charged  usurped  the 
place  of  testimony  in  chief. 

X.  It  is  charged  the  court  erroneously  permitted  one 
Keidle  to  testify  concerning  fires  found  near  the  place 
where  the  fire  in  suit  occurred,  but  prior  to  the  day  of 

that  fire.  Of  course,  it  is  the  general  rule 
12'  n>iL*°other       ***at  suc^  testimony  should  not  be  received. 

donee.  °vi'  See  Babcock  v.  Chicago  &  N.  W.  R.  Co.,  62 

Iowa  593 ;  Bell  v.  Chicago,  B.  d  Q.  R.  Co., 
64  Iowa  321;  3  Elliott  on  Railroads  562;  Lesser  Cotton 
Co.  v.  St.  Louis,  I.  M.  dc  8.  R.  Co.,  114  Fed.  133;  Gibbons 
v.  Wisconsin  Val.  R.  Co.,  58  Wis.  335  (17  N.  W.  132).  And 
we  are  not  persuaded  that  it  avoids  this  rule  to  contend,  as 
the  appellee  does,  that  it  introduced  no  evidence  of  other 
fires'  having  been  set,  but  merely  proved  that  Keidle  "dis- 
covered the  hay  near  the  icehouse  on  fire  some  months  be- 
fore that  icehouse  was  burned."  We  think  it  fairly  ap- 
pears that  Keidle  was  permitted  to  testify  what  was,  in 
effect,  as  injurious  as  a  statement  that  fires  were  found  in 
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the  neighborhood  at  a  time  earlier  than  the  fire  involved  in 
this  controversy.  This  witness  was  permitted  to  say  that, 
at  a  time  earlier,  he  had  occasion  to  examine  said  hay,  by 
having  his  attention  called  to  it  by  the  fact  "that  there 
was  a  fire  there."  The  close  question  arises  on  whether 
this  testimony  would  not  be  taken  out  of  the  inhibition  by 
further  testimony  that  the  defendant  was  promptly  ad- 
vised of  the  earlier  fires.  In  other  words,  the  question  is 
whether  the  existence  of  the  earlier  fire  is  not  receivable 
as  bearing  on  the  negligence  of  the  defendant  in  allowing 
hay  and  like  material  to  accumulate,  though  advised  that 
it  was  catching  fire;  on  whether  failure  to  do  anything  aft- 
er such  notice  would  not  constitute  a  negligent  disregard  of 
the  danger  likely  to  produce  subsequent  damage  by  fire. 
We  find  nothing  in  either  Norfolk  &  W.  R.  Co.  v.  Thomas, 
110  Va.  622  (66  S.  E.  817,  820),  or  Texas  &  P.  R.  Go.  v. 
Wooldridge,  (Tex.)  63  S.  W.  905,  that  throws  any  light  on 
this  inquiry.  But  in  Abrwns  v.  Seattle  &  M.  R.  Co.,  27 
Wash.  507  (68  Pac.  78),  an  action  for  destruction  of  a 
barn  by  fire  alleged  to  have  originated  on  a  railway  com- 
pany's right  of  way  from  a  passing  train,  it  is  ruled  that 
evidence  of  fires  other  than  the  one  in  issue  is  admissible 
to  show  the  accumulation  of  inflammable  material  on  the 
right  of  way  adjacent  to  the  barn,  and  the  condition  of  the 
right  of  way  adjacent  to  the  barn  at  the  time  of  the  fire. 
And  Texas  &  P.  R.  Co.  v.  Wooldridge,  (Tex.)  63  S.  W.  905, 
gives  this  rule  considerable  support,  and  makes  notice  of 
the  earlier  fire  important.    And  it  must  not  be  overlooked 

that  a  tort  is  involved,  and  that  one  guilty 
is.  damages  :         of  the  tort  may  be  held  to  respond  at  least 

torts:  an-  v 

ticipated  for  failure  to  prevent  harm  which  might  in 

damages. 

reason  be  anticipated.  And  the  testimony 
in  question  bore  directly  on  whether  there  was  negligent 
failure  to  prevent  what  might  have  been  anticipated. 

We  may  grant  that,   if  complaint  was  made  to  the 


124    Int'l  Harw  Co.  v.  C,  M.  &  St.  P.  Ry.  Co.     [186  Iowa 

defendant,  then  the  case  was  taken  out  of  the  rule.    One 
question  is  whether  any  complaint  was  made.    There  was, 

but  it  was  made  to  "the  chief  clerk  in  the 
v  14.  railhoads:        superintendent's     office."       Can     that     be 

fires :  other  r 

ares:  as  deemed  notice  to  defendant?    May  we  take 

snowing  no-  * 

flammable"  notice  of  what  authority  such  chief  clerk 
2natrfj£t8  of  has> — °f  when  notice  to  him  is  notice  to  the 
rony"chief,ce       company?      In    Midland    Linseed    Co.    v. 

clerk"  in*  * 

sufficient.  American- L.  F.  Co.,  183  Iowa  1046,  we  had 

the  question  whether  a  claim  for  damages 
caused  by  the  negligence  of  a  railroad  carrier  was  presented 
to  the  carrier.  It  was  presented  to  one  who  was  said  to 
be  the  "commercial  agent"  of  the  railroad.  The  evidence 
showed  that  the  person  so  styled  was  the  "commercial 
agent"  who  solicited  freight  for  the  defendant  road;  that 
the  witness  had  made  adjustment  of  claims  wit1!  hiin  to 
some  extent,  and  that  the  so-called  agent  had  his  office 
"with  the  ticket  agent's  office  and  the  commercial  office 
for  most  all  railroads."  We  held  that  presenting  said  claim 
to  him  was  not  a  presentation  to  the  company,  because 
there  was  no  competent  evidence  of  what  authority  he  had. 
It  seems  that  this  is  applicable  here,  and  that  the  testimony 
in  question  was  not  made  admissible  though  it  did  give 
notice  or  warning  against  persisting  in  not  abating  a  dan- 
gerous  condition. 

XI.  The  record  shows  that  one  Culbertson  was  per- 
mitted to  limit  the  credit  defendant  should  have  because  of 
salvage  from  the  burned  machinery.    He  fixed  that  credit, 

not  by  any  testimony  on  personal  knowledge 
is.  evidence  :  °*  w^at  had,  in  f act,  been  received  for  such 
fty°,Jhear8ay.  salvage,  but  by  stating  what  sum  paid  ap- 
peared in  reports  received  by  him  from  the 
factory  to  which  he  had  shipped  such  salvage;  and  he 
made  no  claim  that  lie  had  personal  knowledge  that  these 
reports  showed  either  the  actual  value  of  the  salvage  or 
the  amount  actually  paid  therefor. 
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We  shall  not  elaborate  on  this  contention,  nor  cite  au- 
thorities for  our  conclusions  upon  it.  It  was  manifestly 
incompetent  and  pure  hearsay,  and  should  not  have  been 
received.  We  hold  further  that,  having  received  it,  the 
court  should  have  attempted  to  cure  the  error  by  giving 
some  such  instruction  as  No.  27,  offered. 

«XII.  The  sixth  assignment  is  that  it  was  error  to 
receive  testimony  to  show  what  the  market  value  of  scrap 
iron  was,  as  a  means  of  determining  the  credit  that  should 
be  given  defendant  on  account  of  salvage  consisting  of  un- 
damaged and  usable  parts  of  machinery  which  plaintiff  had 
shipped  to  the  factory.  The  brief  point  is  that  it  was  error 
to  permit  plaintiff  to  show  what  the  salvage  or  usable  parts 
of  the  machinery  were  worth  as  scrap  iron.  We  have  ex- 
amined  the  record  with  great  care,  and  are  of  opinion  that 
no  objections  sufficient  to  raise  this  point  were  made  in  the 
trial  court. 

XIII.  The  court  confined  the  plaintiff's  right  to  re- 
cover to  fires  that  may  have  been  set  out  by  switch  engine 
No.  1055.  It  was  urged  by  motion  for  new  trial  that  the  . 
evidence  does  not  support  a  verdict  finding  that  the  fire 
which  destroyed  the  property  of  the  plaintiff  was  caused  by 
said  switch  engine;  that,  at  best,  the  testimony  was  in 
equipoise,  and  that,  therefore,  plaintiff  has  not  established 
its  case  by  a  preponderance.  For  reasons  pointed  out  in 
State  v.  Ashury,  172  Iowa  606,  we  will  not  determine  this 
point  on  this  appeal.  And  see  Seibcrt  Bros.  &  Co.  v.  Oer- 
mama  F.  Inss  Co.,  132  Iowa  58,  at  61,  and  Clark  &  Co.  v. 
Monson,  183  Iowa  980. 

XIV.  One  assignment  rests  upon  alleged  misconduct 
of  opposing  counsel  in  argument  to  the  jury.  Under  the 
rule  in  Whitsett  v.  Chicago,  R.  I.  &  P.  R.  Co.,  67  Iowa  150, 
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160,  we  must  decline  to  pass  upon  this  com- 

16'  bhror?' m™      plaint  on  this  appeal.    In  view  of  the  fact 

counsel':  of        th**  there  must  be  a  reversal  in  any  event, 

wher^^revera.    the  existence  of  the  alleged  misconduct  has 

al  on  other         ,  ,  , .  ,  ,,   -. 

grounds.  become  a  moot  question,  and  one  that  may 

not  arise  on  retrial. 
On  much  the  same  reasoning,  we  refrain  from  decid- 
ing whether  the  court  should  have  given  the  jury  additional 
instructions  when  it  came  into  court  and  asked  to  be  cleared 
up  on  certain  points  suggested  by  the  foreman. 

For  the  errors  specified  herein,  there  must  be  a  re- 
versal.— Reversed  and  remanded. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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H.  P.  Long,  Administrator,  Appellee,  v.  Anna  Duncan, 

Appellant. 

DEEDS:  Gift  to  Daughter — Failure  to  File  Deed — Estoppel.  Where 
a  daughter  became  the  mother  of  a  bastard  child,  and  thereafter 
lived  with  her  parents,  working  as  a  servant,  and  her  father,  be- 
fore the  appointment  of  his  guardian,  gave  to  her  a  deed  to  a 
house  on  which  he  had  paid  only  $200,  and  the  deed  was  inten- 
tionally withheld  from  record  by  the  daughter,  without  fraud- 
ulent intent,  and  the  guardian,  subsequently  appointed,  paid 
the  balance  of  the  purchase  money  and  incurred  obligations 
for  the  father,  and  services  were  rendered  by  others,  in  the 
belief  that  title  was  in  the  father,  held:  (1)  That  the  deed 
was  properly  sustained  as  against  the  guardian,  as  a  natural 
and  reasonable  gift;  (2)  that  the  daughter  was  estopped  from 
claiming  that  said  property  should  not  be  charged  with  a  lien 
for  the  value  of  services  in  caring  for  the  father  prior  to  the 
,   date  of  the  recording  of  the  deed  to  her. 

Appeal  from  Taylor  District  Court. — H.  K.  Evans,  Judge. 

May  14,  1919. 
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SriT  by  a  guardian  to  set  aside  a  Heed  previously  ex- 
ecuted by  his  ward.  There  was  a  decree  for  the  defendant. 
Later,  a  new  trial  was  ordered  and  had.  As  a  result  of 
the  second  trial,  partial  relief  was  given  the  plaintiff,  The 
defendant  has  appealed. — Affirmed. 

Smith  &  Bartotr,  for  appellant. 

Wtn.  M.  Jackson,  for  appellee. 

Evans,  J. — This  suit  was  brought  by  the  guardian  to 
set  aside  a  deed  executed  by  his  ward  to  Anna  Duncan,  on 
July  27,  1914,  whereby  the  grantor  conveyed  a  residence 
property  in  Clearfield  of  the' value  of  $1,600,  reserving  to 
himself,  however,  the  life  use  of  the  same.  The  general  con- 
tention on  the  part  of  the  plaintiff  was  that  J.  L.  Duncan 
was  mentally  incompetent  at  the  time  of  the  execution  of 
the  deed;  that  there  was,  no  consideration  for  the  deed; 
that  the  only  consideration  for  the  deed  was  the  agreement 
of  Anna  Duncan  to  support  her  father,  which  agreement 
she  failed  to  perform ;  that  the  deed  was  fraudulently  ob- 
tained by  undue  influence,  etc.  At  the  first  trial,  evi- 
dence was  heard  on  the  issues  thus  tendered,  and  a  decree 
was  entered  for  the  defendant.  Under  the  record  thus  made, 
the  decree  was  clearly  right.  J.  L.  Duncan  was  not  under 
guardianship  at  the  time  of  the  execution  of  the  deed, 
nor  was  he,  at  that  time,  mentally  incompetent.  The  plain- 
tiff was  appointed  as  his  guardian  in  December  following. 
Neither  was  there  any  fraud  or  undue  influence  exercised 
by  or  on  behalf  of  the  defendant  in  obtaining  such  deed. 
In  a  strictly  legal  sense,  there  was  a  lack  of  consideration. 
Bat  the  motive  or  purpose  of  the  gift  was  natural  and  rea- 
sonable, and  quite  compelling.  The  making  of  the  deed  was 
also  consistent  with  the  interest  of  the  grantor  himself,  in 
that  he  expected  to  make  his  home  with  his  daughter  in  the 
property  conveyed.     A  great  tragedy  had  come  into  the 
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life  of  the  daughter  which  had  rendered  her  quite  helpless 
in  earning  capacity  and  friendless  in  social  intercourse. 
In  girlhood's  first  flower,  the  scarlet  letter  had  been  writ- 
ten on  her  breast.  Save  for  the  loyal  affection  of  father 
and  mother,  she  has  not  since  found  love  in  the  world.  Her 
mental  condition  has  been  near  the  breaking  point,  and  is 
not  free  from  question.  She  remained  at  home  as  a  serv- 
ant to  her  father  and  mother,  and  rendered  continous,  in- 
dustrious, and  faithful  service,  without  other  compensation 
than  is  represented  by  the  deed  in  question.  At  the  time  of 
the  making  of  such  deed,  she  was  53  years  of  age.  That 
the  deed  was  the  spontaneous  result  of  parental  solicitude 
for  a  friendless  daughter,  and  of  parental  recognition  of 
long  and  faithful  service,  is  beyond  doubt.  The  mother 
had  died  not  long  before,  after  years  of  nursing  by  Anna. 
The  father  was  her  last  friend.  His  expectancy  of  life 
was  brief.  (His  administrator  now  represents  him.)  Her 
own  son,  whose  innocent  childhood  first  soothed  and  then 
shared  the  bitterness  of  her  unwedded  maternity,  now 
calls  her  "Anna"  and  "a ."  He  is  her  opposing  liti- 
gant herein.  This  is  suggestive  of  the  desperate  outlook 
which  appealed  to  the  father  in  the  making  of  the  deed. 
Where  shall  covert  be  for  a  dishonored  mother,  if  the  son  of 
her  dishonor  spurn  her?  The  property  in  controversy  rep- 
resents the  last  remnant  of  the  father's  estate.  He  had 
been  in  more  comfortable  circumstances.  The  father  and 
daughter  became  involved  in  litigation  with  other  mem- 
bers of  the  family,  which  weighed  heavily  upon  both  of 
them,  physically  and  mentally.  This  attack  upon  the  deed 
is  one  of  the  sequences.  In  December,  1914,  they  were  found 
ill  and  helpless,  in  a  fireless  home.  A  guardian  was  ap- 
pointed for  the  father,  who  made  provision  for  him.-  Anna 
found  a  pillow  in  the  poorhouse  for  a  time.  Upon  the  first 
trial,  the  trial  court  entered  a  decree  sustaining  the  deed. 
Thereupon,  an  application  for  a  new  trial  was  made  and 
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sustained.  Upon  the  new  trial,  amended  pleadings  were 
filed,  and  a  new  ground  of  attack  put  forward.  It  was 
made  to  appear  that  the  property  in  question  had  only  re- 
cently been  purchased  by  Duncan,  and  that  only  $200  of 
the  purchase  money  had*  been  paid  thereon ;  that  the  deed 
from  Duncan  to  Anna  was  intentionally  withheld  from  rec- 
ord until  April,  1915;  that,  in  the  meantime,  the  guardian 
for  Duncan  had  paid  the  balance  of  the  purchase  money,  in 
the  belief  that  the  title  to  the  property  was  in  his  ward ; 
that  he  had  incurred  obligations  for  the  care  of  his  ward 
in  the  same  belief ;  that  those  who  cared  for  the  ward  ren- 
dered their  service  in  the  same  belief.  This  service  had  been 
very  burdensome,  in  that  the  ward  had  suffered  a  stroke 
of  paralysis.  It  was  undisputed  that  the  deed  had  been 
intentionally  withheld  from  record  by  the  attorney  of  Anna, 
though  without  fraudulent  intent.  The  trial  court  held, 
upon  the  second  trial,  that  an  estoppel  was  thereby  created 
as  against  the  grantee,  and  that  the  property  should  be 
charged  with  a  lien  for  the  value  of  the  service  rendered 
prior  to  April,  1915,  such  value  being  fixed  at  about  $500. 
{The  appeal  from  such  decree  is  by  the  defendant.)  Hard 
as  the  result  is,  we  see  no  escape  from  the  estoppel  thus 
declared.    The  decree  must,  therefore,  be — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


State  of  Iowa  ex  rel.  William  A.  Cook  et  al.,  Appellants, 

v.  Willis  N.  Birdsall,  Appellee. 

ELECTIONS:  Non-Prejudicial  Irregularities.  Non-fraudulent  irreg- 
1  ularities  will  not  invalidate  an  election,  when  it  affirmatively 
appears  that  the  final  result  was  in  no  manner  affected  thereby. 
So  held  where,  in  a  joint  election  of  electors  within  and  without 
a  city,  those  outside,  to  the  extent  of  400  electors,  were  inad- 
vertently overlooked,  but  the  proposition  was  carried  by  a  major- 
ity of  over  1,300. 

Vor,.    18fi   Ta.— 9. 
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OFFICEBS:  Vacancies  in  Office  of  Municipal  Judge.  No  vacancy 
2  can  exist  in  the  office  of  judge  of  the  municipal  court  until  the 
court  is  fully  created  (a)  by  the  due  adoption  of  the  plan  by 
the  electors,  and  (b)  by  the  election  of  a  municipal  judge -"at 
the  next  regular  municipal  election"  following  such  adoption, 
as  provided  by  Section  694-c3,  Code"  Supplemental  Supplement* 
1915. 

Appeal  from  Black  Hawk  District  Court. — H.  B.  Boies, 

Judge. 

November  22,  1918. 

Rehearing  Denied  May  14,  1919. 

Quo  warranto  proceeding  to  test  the  legality  of  the 
appointment  of  the  defendant  as  judge  of  the  municipal 
court  of  the  city  of  Waterloo.  The  district  court  dismissed 
the  proceeding,  and  the  plaintiffs  appeal. — Reversed  cvnd  re- 
manded. 

Freely  &  Cook,  for  appellants. 

Edwards,  Longley,  Ransier  &  Smith,  Pickett,  Swisher  & 

Farwrll,  J.  W.  ArbucMc,  Williams  &  Clark,  and  Paulsen  dt 
Wood,  for  appellee. 

Evans,  J. — The  plaintiffs,  as  relators,  are  justices  of 
the  peace  in  the  townships  of  Waterloo  and  East  Waterloo, 
respectively.    At  the  city  election  held  on  March  25,  1918, 

a  resolution  was  adopted  by  a  vote  of  the 
l.  elections:         electors  for  the  establishment  of  a  munici- 

non-prejudicial  ,  ,  .      .        ,,  .    .  - 

irregularities.      pal   court,   pursuant   to  the  provisions  of 

Chapter  106  of  the  Acts  of  the  Thirty-sixth 
General  Assembly.  Thereafter,  and  prior  to  May  1,  1918, 
the  defendant  was  appointed  as  judge  of  said  municipal 
court  by  the  governor  of  the  state.  Pursuant  to  such  ap- 
pointment, the  defendant  entered  into  the  possession  of  the 
office,  and  assumed  to  exercise  its  functions.    In  the  mak- 
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ing  of  such  appointment  and  in  the  acceptance  thereof  by 
the  defendant,  it  was  assumed  that  there  was  a  vacancy  in 
the  office,  and  that  the  duty  devolved  upon  the  governor  of 
the  state  to  fill  such  vacancy  by  appointment.  The  legality 
of  the  appointment  is  challenged  by  the  relators,  on  the 
grounds: 

(1)  That  the  election  of  March  25,  1918,  was  illegally 
conducted,  in  that  no  provision  was  made  for  receiving  or 
counting  the  vote  of  the  electors  in  the  townships  of  Wa- 
terloo and  East  Waterloo  residing  outside  of  the  corporate 
boundaries.  A 

(2) 'That  there  was  no  vacancy  to  which  an  appoint- 
ment could  be  made. 

I.  Chapter  106  of  the  Acts  of  the  Thirty-sixth  Gen- 
eral Assembly  appears  in  the  1915  Supplemental  Supple- 
ment to  the  Code  as  Sections  694-cl  to  694-c51,  inclusive. 
We  shall,  therefore,  in  our  discussion  refer  to  the  sections 
as  numbered  in  the  Supplemental  Supplement.  Section 
694-cl  confers  power  upon  cities  of  a  certain  class  to  es- 
tablish municipal  courts,  and  provides  that,  for  the  pur- 
pose of  the  act,  "the  territorial  limitsr  of  any  such  city  shall 
be  held  to  extend  to  the  limits  and  include  therein  all 
civil  townships  in  which  said  city  or  any  part  thereof  is 
located.1' 

The  charge  of  illegality  of  the  election  is  predicated 
upon  the  fact  that,  in  the  conducting  of  the  city  elec- 
tion, that  part  of  Section  694-cl  hereinabove  quoted  was 
ignored,  and  that  no  account  was  taken  of  the  voters  re- 
tiding  outside  of  the  corporate  limits  and  within  civil 
townships  in  which  the  city  was,  in  part,  located;  and 
that  no  provision  was  made  for  the  taking  of  such  outside 
vote,  and  the  same  was,  therefore,  neither  counted  nor  cast. 
It  is  made  to  appear  by  stipulation  that  the  number  of 
votes  in  this  outside  territory  thus  ignored  was  less  than 
400,  and  that  the  majority  at  the  election  was  in  excess 
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of  1,300'.  The  result,  therefore,  was  not  affected  by  the 
irregularity.  The  popular  will  was  clearly  ascertained,  not- 
withstanding this  irregularity.  There  is  no  claim  that  any 
fraud  was  perpetrated  or  intended,  or  that  there  was  any 
lack  of  fairness  and  honesty  in  the  conducting  of  the  elec- 
tion, except  so  far  as  this  necessarily  resulted  from  the 
omission  of  the  votes  in  question.  We  have  held  that,  in 
the  absence  of  fraud,  a  mere  irregularity  in  the  conducting 
of  an  election  will  not  invalidate  it,  where  it  appears  that 
the  result  of  the  election  was  not  affected  thereby.  Yotw- 
ker  v.  Suson-g,  173  Iowa  663;  Dixhun  $>.  Smith,  10  Iowa 
212.  This  is  the  holding,  also,  in  many  other  jurisdictions. 
The  charge  of  illegality  in  the  conduct  of  th6  election,  there- 
fore, cannot  be  sustained. 

II.  Was  there  a  vacancy?  This  ground  of  challenge 
rests  upon  two  legs: 

(1)  That  the  creation  of  the  office  did  not  create  a  pre- 
liminary vacancy,  within  the  meaning  of 
2.  officbbb  :  the  law ;  and 

vacancies  in 

office  of  (2)  That,  at  the  time  of  the  appoint- 

municipal  v  rr 

J*"1??*  ment  of  the  defendant  as  municipal  judge, 

the  municipal  court  had  not  been  created, 
but  was  in  process  of  creation  only. 
/  Our  consideration  of  this  ground  of  challenge  must 
be  guided  by  the  legislative  intent,  as  expressed  in  the 
legislation.  The  determining  question  is  not  whether  the 
creation  of  the  office  created  a  preliminary  vacancy  until 
an  incumbent  should  either  be  appointed  or  elected.  If 
it  could  be  feaid  that  the  adoption  of  the  resolution  by  the 
voters  was  the  only  prerequisite  to  the  establishment  and 
to  the  completed  creation  of  a  municipal  court  for  the 
city  of  Waterloo,  then  there  would  be  room  for  the  con- 
tention that  the  office  of  municipal  judge  was  vacant.  If 
vacant,  the  power  of  appointment  rested  with  the  governor 
oi*  the  state,  under  Section  10,  Article  4,  of  the  Constitu- 
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tion.  The  question  thus  stated  has  affirmative  support  in 
the  following  authorities:  State  v.  McMUlan,  108  Mo.  153; 
Gormley  v.  Taylor,  44  Ga.  76 ;  State  v.  Askew,  48  Ark.  82 ; 
Driskill  t?.  State,  7  Ind.  338;  Rice  v.  State,  7  Ind.  332; 
Stocking  v.  State,  7  Ind.  326;  Walsh  v.  Commonwealth, 
SO  Pa.  419,  426;  People  v.  Hylan,  212  N.  Y.  236  (106  N. 
E.  89) ;  In  re  Collins,  16  Misc.  Rep.  598  (40  N.  Y.  Supp.  517, 
519) ;  Yates  v.  McDonald,  123  Ky.  596  (96  S.  W.  865) ; 
State  v.  Mayor  of  Butte,  41  Mont.  377  (109  Pac.  710) ; 
Knight  v.  Trigg,  16  fdaho  256  (100  Pac.  1060)  ;  In  re 
Fourth  Judicial  District,  4  Wyo.  133  (32  Pac.  850). 

To  the  contrary  are  the  following  authorities:  State 
v.  Messmore,  14  Wis.  115;  Commonwealth  v.  Dickert,  195 
Pa.  234  (45  Atl.  1058)  ;  People  v.  Opel,  188  111.  194;  Ros- 
borough  v.  Broadman,  67  Cal.  116  (7  Pac.  261) ;  Conely  v. 
Common  Council  of  Detroit,  93  Mich.  446;  Campau  v.  Com- 
mon Council,  5tt  X.  W.  564;  State  v.  Hedlund,  16  Neb. 
566  (20  N.  W.  876). 

It  goes  without  saying  that,  unless  there  was  an  ex- 
isting office  to  be  filled,  there  could  be  no  vacancy.  As  we 
view  the  statute,  the  determinative  question  is,  What  were 
the  prerequisites  to  the  creation  of  the  municipal  court  of 
the  city  of  Waterloo?  In  other  words,  when,  in  the  se- 
quence of  events,  did  such  court  come  into  full  being? 

In  each  case  which  we  have  above  set  forth  in  support 
of  the  proposition  that  the  creation  of  an  office  creates  a 
temporary  vacancy  in  its  incumbency,  which  may  be  filled 
by  appointment  of  the  governor,  the  office  under  considera- 
tion was  created  by  act  of  the  legislature.  Its  creation  was 
complete,  and  subject  to  no  contingency.  There  was  pre- 
sented, therefore,  an  office  complete  in  its  creation,  but 
vacant  in  its  incumbency.  In  the  case  at  bar,  such  is  not 
the  situation'  confronting  us.  The  legislature  did  not  create 
a  municipal  court  for  the  city  of  Waterloo.  It  did  enact 
legislation   whereby  cities  of  such  class  could  create  mu- 
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nicipal  courts,  by  complying  with  certain  prerequisites. 
Manifestly,  the  court  could  not  be  deemed  in  being  until 
such  prequisites  were  complied  with.  These  prerequisites 
are  set  forth  in  Section  694-c3,  which  is  as  follows: 

"At  such  election  the  proposition  to  be  submitted  shall 
be,  'Shall  the  proposition  to  establish  a  municipal  court 
in  the  city  of  (name  of  city)  under  Chapter  (naming  chap- 
ter containing  this  act)  of  the  Acts  of  the  Thirty-Sixth 
General  Assembly  be  adopted?'  The  election  shall  be  con- 
ducted, the  vote'  canvassed,  and  the  result  declared  in  the 
same  manner  as  provided  by  law,  in  respect  to  other  mu- 
nicipal elections.  If  the  majority  of  the  vote  cast  on  said 
proposition  shall  be  in  favor  thereof,  said  municipal  court 
shall  be  established.  Immediately  after  such  proposition 
is  adopted,  the  mayor  shall  transmit  to  the  governor,  the 
secretary  of  state  and  the  county  auditor,  each,  a  certifi- 
cate showing  that  such  proposition  was  adopted.  At  the 
next  regular  municipal  election  after  the  adoption  of  such 
proposition  there  shall  be  elected  the  judge  or  judges  of 
said  municipal  court  and  the  clerk  and  bailiff  thereof  as 
hereinafter  provided." 

It  is  the  contention  of  the  relators  that  this  section 
specifies  two  prerequisites: 

(1)  That  the  resolution  shall  be  adopted. 

(2)  That  officers  of  such  court  shall  be  electecKat  the 
next  regular  municipal  election. 

The  contention  of  the  defendant  is  that  the  election 
of  officers  is  not  a  prerequisite  to  the  creation  of  the  court. 
Emphasis  is  put  upon  that  part  of  the  section  which  pro- 
vides that,  if  a  majority  of  the  votes  shall  be  in  favor  there- 
of, "said  municipal  court  shall  be  established."  It  is 
claimed,  in  substance,  that  this  is  the  equivalent  of  saying 
that  the  court  "shall  be  deemed  established;"  whereas  the 
relators  contend  that  this  provision  is  only  a  mandate,  ob- 
ligatory upon  all  who  have  to  do  with  the  final  prerequisite. 


May  1D10J  State  v.  Hiui>sall.  l."*5 

In  ascertaining  the  real  intent  of  the  legislature  at 
this  point,  we  must  look  into  the  enactment  as  a  whole. 
Under  Section  694-olS,  the  nature  of  the  jurisdiction  of  the 
municipal  court  is  set  forth.  It  is  indicated  there  that  the 
purpose  of  the  creation  of  such  a  court  is  to  supplant  and 
to  be  successor  to  the  superior  court,  the  police  court,  the 
mayor's  court,  and  the  justice  court  of  the  creating  city 
The  creation  of  the  new  court  abolishes  the  old.  The  re- 
spective jurisdictions  of  the  old  and  their  official  records 
are  conferred  en  masse  upon  the  new. 
Section  694-c5  provides: 

"That  after  the  adoption  of  the  proposition  to  establish 
a  municipal  court  under  the  provisions  of  this  act,  and 
upon  the  election  and  qualification  of  the  officers  herein 
provided  for,   the  police  court,  mayor's  court,  justice  of 
the  peace  court  and  the  superior  court  in  and  for  the  ter- 
ritory within  the  municipal  court  district,  shall  be  abolished 
and  the  offices  of  police  judge,  clerk  of  police  court,  justices 
of  the  peace,  constables,  -superior  judge  and  clerk  of  su- 
perior court  shall  likewise  be  abolished;    and  when  said 
offices  shall  be  abolished  the  dockets  of  such  courts  and 
all  records  and  papers  in  their  possession  pertaining  to 
any  proceedings  had  before  them  shall  be  forthwith   de- 
livered to  the  clerk  of  the  municipal  court,  who  shall  pre- 
serve same  in  his  office  and  who  shall  have  full  power  and 
authority  to  certify  and  transcript  such  proceedings,  as  ap- 
pear in  the  said  dockets  and  records  and  papers  of  the 
said  courts,  and  all  subsequent  proceedings  in  any  cause  of 
action  then  pending  in  any  of  the  said  courts  so  abolished, 
shall  be  carried  out  in  the  said  municipal  court  in  the  man- 
ner herein  provided  for,  the  same  as  if  the  said  cause  had 
originated  in  said  municipal  court." 

The  foregoing  section  sheds  light  upon  the  intent  of 
the  legislature  as  to  the  process  of  creation  of  the  court. 
It  appears  clearly  therefrom  that  the  old  courts  which 
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were  to  be  superseded  were  to  maintain  their  existence 
and  their  functions  until  after  the  election  of  the  officers 
of  the  nem  court  as  provided  for  in  Section  694-c3.  This 
was  a  lease  of  life  to  the  old  courts  until  the  "next  regular 
municipal  election."  There  is  nothing  in  the  enactment 
anywhere  indicating  an  intent  to  confer  upon  the  new  court 
a  jurisdiction  concurrent  with  the  old  courts  at  any  time. 
The  very  purpose  of  the  organization  of  the  new  court  was 
to  supersede  the  old.  If,  for  instance,  the  statute  had  re- 
quired that  judges  be  elected  within  30  days  after  the 
adoption  of  the  resolution  by  the  voters,  it  would  hardly 
be  claimed  that  such  election  of  judges  did  not  constitute 
a  part  of  the  process  of  creation  of  the  court.  Nor  would 
it  be  claimed  that  a  vacancy  existed  which  might  be  filled 
by  appointment  during  such  30-day  period.  The  brevity  of 
the  time  would  aid  the  plausibility  of  the  argument  that 
the  election  of  judges  was  a  prerequisite  to  the  completed 
creation  of  the  court,  in  a  concrete  sense.  In  the  case  at 
bar,  the  length  of  time  between  the  time  of  the  vote  of 
adoption  of  the  resolution  and  the  "next  regular  municipal 
election"  seems  very  long,  and  this  gives  a  plausibility  to 
the  contrary  argument.  But  if  our  position  is  sound  upon 
the  first  hypothesis  of  a  brief  intervening  period,  it  is  no 
less  so  .because  of  an  intervening  period  which  seems  un- 
reasonably long.  This  long  intervening  period  may  be  ex- 
plained by  a  legislative  desire  to  give  the  incumbents  of 
the  superseded  courts  a  reasonable  time  of  warning  of 
their  demise.  We  reach  the  conclusion  that  the  municipal 
court  of  Waterloo  cannot  be  deemed  to  exist  in  a  complete 
sense  until  the  election  of  its  officers  at  the  "next  regular 
municipal  election;"  and  that  it  was  the  legislative  intent 
that  the  election  of  such  officers  at  such  election  should  be 
a  part  of  its  process  of  creation,  and  should  complete  its 
creation,  in  a  concrete  sense.  While  the  functions  of  life 
are  saved  to  the  old  courts,  they  are  withheld  from  the 
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new.  When  the  old  courts  cease,  the  new  begins  its  func- 
tions. Until  such  time,  there  can  be  jao  vacancy  in  the 
office  of  municipal  judge.  This  conclusion  is  emphasized 
by  Section  694-clG,  which  provides  as  follows: 

"If  any  vacancy  occurs  in  the  office  of  municipal  judge, 
the  governor  of  the  state  of  Iowa  shall  appoint  such  of- 
ficer  to  fill  such  vacancy  who  shall  hold  the  office  until  the 
next  regular  city  election,"  etc. 

This  is  the  only  provision  of  the  enactment  pertaining 
to  the  filling  of  vacancies.  It  clearly  contemplates  a  va- 
cancy as  a  possible  contingency;  whereas,  under  the  con- 
tention of  the  defendant,  a  preliminary  vacancy  would  al- 
ways be  a  certainty.  It  follows  from  these  conclusions 
that  the  relators  are  entitled  to  exercise  the  functions  of 
their  office  until  after  the  election  of  the  judges  at  the  next 
regular  municipal  election.  It  follows,  likewise,  that  the  de- 
fendant is  not  entitled  to  exercise  the  functions  of  munici- 
pal judge,  and  that  there  can  be  no  vacancy  in  the  office  of 
municipal  judge  until  after  the  completed  creation  of  the 
municipal  court.  The  judgment  below  is,  therefore,  re- 
venged and  the  cause  remanded. — Reversed  and  remanded. 

Preston,  C.  J.,  Laod  and  Salinger,  J.T..  concur. 


Walter  O.  Warner,  Appellant,  v.  Spalding  &  Kearns  et  al., 

Appellees. 

MASTEB  AND  SERVANT:     Place  for  Work — Servant  Making  Own 

1  Place.  The  rule  that,  where  the  work  itself  creates  the  danger 
which  resulted  in  injury  to  the  servant,  the  master  ia  not  liable, 
has  no  application  where  the  employee  was  injured  by  stepping 
into  a  well  concealed  beneath  a  door  which  he  was  helping  to 
remove  from  a  floor,  in  preparing  to  lay  cement  upon  the  floor. 

HASTEB  AND  SERVANT:     Place. for  Work — Inspection— Premises 

2  Owned  by  Another.  The  duty  of  the  master  to  inspect  or  to  as- 
certain whether  hidden  dangers  are  present  in  the  place  where 
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the  servant  is  directed  to  work,  is  precisely  the  same,  whether 
the  master  owns  the  place  in  which  the  servant  is  working,  or  it 
is  owned  by  another. 

MASTER  AND  SERVANT:     Place  for  Work — Reliance  of  Servant  on 

3  Master's  Care.  A  servant  has  the  right  to  assume  that  the 
master  has  ascertained  that  the  working  place  is  safe,  and,  when 
directed  by  the  master  to  clear  a  floor  of  refuse,  is  not  required 
to  inspect  the  premises,  and  is  not  authorized  to  make  a  pre- 
liminary search  to  ascertain  whether  he  may,  in  safety,  obey  the 
direction. 

MASTER  ACT)  SERVANT:     Place  for  Work— Master's  Duty  as  to 

4  Safe  Place — Applies  as  to  Hidden  Dangers.  The  master  is  under 
the  duty  to  furnish  an  employee  a  reasonably  safe  working  place, 
and  he  is  bound  to  take  reasonable  care  to  have  the  place  in 
which  he  directs  his  servant  to  work,  reasonably  safe  for  the 
doing  of  the  work,  and  free  from  latent  and  hidden  dangers;  and, 
as  regarding  this  duty,  the  employee  and  employer  do  not  stand 
on  an  equal  footing.  There  is  no  duty  on  the  part  of  the  servant 
of  inspection  as  to  such  dangers,  and  he  does  not  assume  the 
risk  consequent  upon  the  failure  of  the  master  to  discharge 
such  duty.     . 

MASTER  AND  SERVANT:     Place  for  Work— Employer's  Liability 

5  for  Hidden  Dangers — Knowledge  and  Duty  to  Know.  An  employ- 
er may  be  liable  as  to  hidden  of-  latent  defects,  though  he  lack 
actual  knowledge  thereof,  if  there  be  a  duty  to  obtain  the  knowl- 
edge. Being  ignorant  may  be  equivalent  to  knowledge,  if  a 
proper  inquiry  would  have  procured,  information  of  the  latent 
defect. 

MASTER  AND  SERVANT:    Place  for  Work — Degree  of  Oare  Re- 

6  quired— Ordinary  Care  Sufficient  as  to  Latent  Defects. '  The  em- 
ployer has  performed  his  duty  if  he  has  used  ordinary  and  rea- 
sonable care  to  ascertain  whether  the  working  place  is  free  from 
hidden  dangers,  and  such  ordinary  care  does  not  involve  the  an- 
ticipation of  every  possible  contingency  which  may  happen. 
He  is  not  liable  where  the  defect,  was  so  secret,  so  latent,  so 
occult,  or  not  so  apparent  as  to  be  discovered  on  inspection  or 
visible  on  examination. 

MASTER  AND  SERVANT:     Contributory  Negligence— Assumption 

7  of  Risk — Evidence.  Evidence  reviewed,  and  held  that  the  em- 
ployee of  a  building  contractor  did  not,  as  a  matter  of  law,  as- 
sume the  risk  of  injury  from  a  concealed  well  in  a  floor  covered 
by  a  door  which  he  was  directed  to  move. 
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Appeal  from  Jefferson  District  Court. — C.  W.  Vermilion, 

Judge. 

May  14,  1919. 

Action  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  while  one  Walter  O.  Warner  was  in 
the  employ  of  the  defendant.  A  verdict  was  directed  for 
the  defendant,  and  plaintiff  appeals. — Reversed  and  re- 
manded. 

Ralph  H.  Mutvro,  for  appellant. 

Leggett  d  McKemey,  for  appellees. 

Salinger,  J. — I.  The  defendants  are  contractors  and 
builders,  and  had  contracted  and  were  preparing  to  lay  a 
concrete  floor.  The  plaintiff  was  employed  in  this  work  as 
a  helper,  and  was  under  the  direction  of  a  foreman.  Just 
prior  to  the  time  of  the  injury,  the  foreman  directed  plain- 
tiff to  assist  other  employees  in  clearing  away  and  carrying 
off  old  boards  and  other  rubbish  lying  on  the  floor.  This 
was  required,  to  prepare  for  laying  said  cement  floor.  Up- 
on this  direction,  the  plaintiff  and  other  employees  en- 
gaged in  carrying  away  said  boards  and  rubbish.  While 
they  were  so  engaged,  they  lifted  the  rear  end  of  an  old 
door,  lying  flat  on  the  floor,  and  having  the  appearance 
of  having  been  used  as  a  mortar  board.  A  fellow  employee 
lifted  the  front  end,  and,  when  all  stepped  on  with  this  door, 
plaintiff  stepped  directly  into  an  old  well  concealed  be- 
neath said  door.  Neither  plaintiff,  his  fellow  employees, 
nor  the  defendants  had  any  actual  knowledge  that  there 
was  such  an  opening  beneath  that  door.  Neither  had  any 
reason  to. anticipate  the  existence  of  the  said  hidden  open- 
ing, and,  of  course,  plaintiff  was  never  warned  of  its  ot- 
istence.  This  was  the  evidence  when  plaintiff  closed  his 
case.      Thereupon,   the  defendants  moved    for   a   directed 
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verdict,  on  the  ground  that  the  evidence  fails  to  disclose  any 
negligence  or  want  of  reasonable  care  on  their  part,  or 
that  the  injury  was  due  to  any  negligence  on  their  part; 
that  it  shows  plaintiff  had  every  opportunity  to  investigate 
and  know  whether  or  not  there  was  hidden  danger  beneath 
said  door;  that,  by  the  use  of  ordinary  care  and  diligence 
on  his  part,  he  could  have  discovered  and  avoided  his  in- 
jury; that,  on  the  whole  evidence,  no  cause  has  been  es- 
tablished under  the  claims  of  the  petition;  and,  further, 
that  the  evidence  shows  affirmatively  plaintiff  was  guilty  of 
contributory  negligence.  This  motion  was  sustained.  The 
record  indicates  that  this  was  done  on  two  grounds:  First, 
that  defendants  did  not  own  the  premises,  and  therefore 
had  no  greater  duty  to  inspect  the  premises  or  make  in- 
quiry concerning  hidden  dangers  than  had  the  plaintiff; 
second,  that  the  premises  were  safe  until  they  were  made 
unsafe  by  the  work  done  by  plaintiff,  i.  e.,  that  the  danger 
which  caused  the  injury  to  plaintiff  was  created  by  the  work 
he  himself  was  doing. 

We  are  clear  that  the  motion  should  not  have  been  sus- 
tained on  the  reasoning  last  stated.    It  is  true  the  rule  that 
the  master  must  furnish  a  safe  place  to  work  has  no  appli- 
cation where   the  work  itself  creates  the 
1.  mastbb  and        danger  which  results  in  injury  to  the  serv- 
place  for  work :   ant.    The  rule  is  a  sound  one,  but  is  lnap- 

servant   mak- 

ing  own  place,    plicable  here.     It   applies  where,  say,  the 

servant  engages  in  tearing  down  a  wall,  and 
is  injured  by  the  bricks  that  his  labor  precipitates  upon 
him.  But  we  fail  to  see  how  this  rule  governs  the  picking 
up  of  boards  from  a  floor  as  a  preparation  for  laying  ce- 
ment upon  that  floor. 

Neither  do  we  find  a  distinction  persuasive  which  rests 
upon  the  fact  that  a  master  builder  employed  his  servants  on 
or  in  a  building  owned  by  someone  other  than  the  master. 
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2.    MA8TB     A.VO 

rcbtaxt:  place 
for  work : 
inspection : 
premises  owned 
by  another. 


See  Clark  v.  Union  I.  &  F.  Co.,  234  Mo.  436 
(137  8.  W.  577).  Assume  there  was  a  duty 
to  inspect  the  premises  in  question,  or  to 
ascertain  whether  hidden  dangers  were 
present  in  the  place  in  which  the  servant 
was  directed  to  work,  and  these  duties  are  precisely  the 
same,  whether  the  master  owns  the  place  in  which  the  serv- 
ant works,  or  labors  in  carrying  out  a  contract  made  by  the 
master  to  do  work  on  property  owned  by  another.    Elim- 

iifating,   for   the  present,   the  question   of 

a.  Kastbb  awd        contributor  negligence,  and  it  can  fairly 

place  for  work :  be  said  that  the  trial  court  sustained  the 

reliance  of 

J!?fI?Jl*.  °°  motion  for  an  instructed  verdict  in  accord- 

matter  s  care. 

ance  with  a  statement  made  in  response  to 
a  contention  by  the  attorney  for  the  plaintiff,  that  defend- 
ant should  have  first  gone  into  the  building  and  turned  over 
the  refuse  lying  there,  in  order  to  determine  that  no  hazard 
was  lurking,  the  response  made  by  the  trial  judge  being, 
"That  is  just  what  the  plaintiff  and  the  other  helpers  were 
employed  to  do."  The  position  taken  by  this  response  seems 
to  eliminate  whether  the  jury  could  find  the  master  was 
negligent,  all  inquiry  into  whether  there  was  a  relative 
duty  to  inspect,  inquiry  into  whether,  as  between  employer 
and  employee,  the  duty  to  inspect  rested  upon  the  latter, 
and  whether  it  may  be  said,  as  matter  of  law,  that  the  duty 
to  furnish  a  safe  place  wherein  to  work  is  discharged  by 
showing  that  the  master  had  no  actual  knowledge  that  the 
place  wherein  he  had  directed  the  servant  to  work  was  un- 
safe by  reason  of  latent  danger.  The  one  fact  that  the  mas* 
ter,  through  the  foreman,  had  directed  this  plaintiff  to  do 
the  work,  would  seem,  of  itself,  to  dispose  of  the  claim  that 
the  duty  to  inspect  was  that  of  the  servant,  and  not  that  of 
the  master.  As  to  any  direction  concerning  work  involved 
in  the  employment,  the  employee  was  under  duty  prompt- 
ly to  obey  the  directions  of  his  superior,  placed  there  by  the 
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defendant  to  direct  him.  See  Hamm  v.  Bettendorf  Axle 
Co.,  147  Iowa  681 ;  McGuire  v.  Waterloo  &  C.  F.  U.  M.  Co., 
137  Iowa  447.  Being  directed  to  clear  this  floor,  he  was 
not  required,  and  was  not  authorized,  to  make  a  preliminary 
search  to  ascertain  whether  he  might  in  safety  obey  the 
directions  of  that  superior.  See  Cincinnati,  I.,  St.  L.  &  C. 
R.  Co.  v.  Roesch,  126  Ind.  445  (26  N.  E.  171).  Of  course, 
the  final  conclusion  depends  upon  whether  the  master  was 
bound  to  make  reasonable  effort  to  ascertain  that  the  place 
wherein  the  work  was  to  be  done  was  a  safe  one.  If  that 
was  his  duty,  it  was  not  the  duty  of  the  servant,  even  if  it 
be  assumed  he  was  authorized  to  make  such  preliminary 
investigation.  He  had  a  right  to  assume  that  the  master 
had  ascertained  that  the  working  place  was  safe.  The  cases 
of  Jacobson  v.  Umted  States  Gypsum  Co.,  144  Iowa  1,  and 
Hardy  v.  Chicago,  R.  I.  &  P.  R.  Co.,  149  Iowa  41,  Herr  v. 
Qreen,  156  Iowa  532,  Aga  v.  Harbach,  140  Iowa  606,  Kroe- 
ger  v.  Marsh  Bridge  Co.,  138  Iowa  376,  and  Winston  v.  Com- 
nwrcial  Bldg.  Co.,  147  Iowa  238,  when  rightly  analyzed, 
hold  nothing  to  the  contrary.  Neither  can  we  agree  with 
the  contention  of  the  appellee  that  plaintiff  had  a  better 
opportunity  for  knowing  the  well  was  under  this  door  than 
the  defendants  had.  Be  that  as  it  may,  an  assumption  that 
the  servant  had  a  right  to  investigate  is  quite  immaterial,  if 
it  was  the  duty  of  the  employer  to  ascertain  that  no  latent 
dangers  lurked  where  he  had  directed  his  servant  to  labor. 

It  is  quite  apparent,  then,  that  at  this  point 

4.  master  and       the  controlling  question  is  whether  the  fact 

place  for  work:   that  the  cause  of  the  injury  was  latent  and 

master  s  duty  *      " 

piaJe0:  Applies     bidden,  and  the  further  fact  that  the  de- 
Singer!!!^11       fendants  had  no  actual  knowledge  that  such 

dangers  existed,  as  matter  of  law  bar  re- 
covery by  the  plaintiff. 

II.  For  the  sake  of  argument,  we  may  concede  the 
statement  of  26  Cyc.  1241,  that: 
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"Where  a  danger  is  as  open  and  obvious  to  the  servant 
as  to  the  master,  or  where  the  servant  has  better  means  of 
knowledge  than  the  master,  he  will  be  charged  with  such 
negligence  as  to  bar  a  recovery."     *  *.* 

That  does  not  touch  what  is  to  be  the  rule  where  nei- 
ther has  the  better  means,  or  where  the  danger  is  obvious 
to  neither.   The  text  declares  further  that : 

"Where  it  does  not  appear  that  the  master  knew,  or 
with  ordinary  care  ought  to  have  known,  of  the  defect 
which  caused  the  injury,  and  it  does  appear  that  the  serv- 
ant had  equal  means  with  the  master  of  ascertaining  its 
existence,  the  servant  cannot  recover." 

If  this  mav  be  construed  to  shift  the  ascertainment  of 
latent  and  hidden  dangers  from  master  to  servant,  we  can- 
not endorse  it.    It  is  hornbook  law  that  the  master  is  un- 
der duty  to  furnish  the  employee  a  reasonably  safe  work- 
ing place.    Wimloic  v.  Commercial 'BMg.  Co.,  147  Iowa  238. 
That  there  is  such  an  obligation  of  necessity  carries  with 
it  a  duty  to  ascertain  that  the  place  is  safe.     Since  that 
is  the  duty  of  the  employer,  he  may  not  escape  liability 
by  an  insistence  that  the  employee  may  not  recover  unless 
he  performs  the  duty  placed  upon  the  employer.    The  mas- 
ter is  bound  to  take  reasonable  care  to  have  the  place  in 
rhich  he  directs  his  servant  to  work  reasonably  safe  for 
the  doing  of  the  work,  and  free  from  latent  and  concealed 
dangers.    Leuteritz  v.  Ice  C.  d  8.  Co.,  82  N.  J.  L.  251  (83  Atl. 
176).    This  case  holds  that,  in  the  absence  of  knowledge  to 
the  contrary,  a  servant  has  the  right  to  assume  that  his 
master  has  exercised  due  care  and  diligence  to  fulfill  the 
obligations  imposed  upon  him  by  law,  and,  therefore,  does 
not  assume  the  risk  consequent  upon  the  failure  of  the 
master  to  discharge  his  duty.    That  duty  is  to  take  reason- 
able care  to  have  the  place  in  which  he  directs  the  servant 
to  wort:  reasonably  safe  for  the  doing  of  the  work,  and 
free  from  latent  and  concealed  dangers.    It  is  said  in  Chi- 
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cmnati,  I.,  St.  L.  d  C.  R.  Co.  v.  Roesch,  126  Ind.  445   (26 
N.  E.  171) : 

"It  is,  of  course,  a  conceded  proposition  that  it  is  the 
duty  of  an  employ^o  furnish  suitable  implements  for  the 
use  of  his  employee  in  the  performance  of  his  duties,  and 
a  safe  and  suitable  place  at  or  in  which  to  prosecute  the 
work  assigned  him  to  do.  *  *  *  An  employee  has 
the  right  to  repose  confidence  in  the  prudence  and  caution 
of  his  employer,  and  rely  upon  the  safety  and  suitableness 
of  implements  or  appliances  with  or  about  which  he  is  re- 
quired to  work,  and  that  the  place  assigned  him  to  work 
is  safe  from  any  hidden  or  undisclosed  perils  which  are  not 
open  and  obvious  to  his  senses." 

To  like  effect  is  Fitter  v.  Iowa  Tel.  Co.,  143  Iowa  689; 
Calloway  v.  Agar  Packing  Co.,  129  Iowa  1;  and  Western 
Stone  Co.  v.  Mtiscial,  196  111.  382  (63  N.  E.  664).  The 
most'  that  can  be  found  in  Stone  v.  Oregon  City  Mfg.  Co., 
4  Ore.  52,  is  that  an  employer  who  provides  machinery  and 
controls  its  operation  must  see  that  it  is  suitable,  and  if  an 
injury  to  the  workman  happens  by  reason  of  a  defect  un- 
known to  the  latter,  and  which  the  employer,  by  use  of 
ordinary  care,  could  have  cured,  the  employer  is  liable  for 
the  injury.  The  duty  of  inspection  ig  the  duty  of  the  mas- 
ter, and  not  that  of  the  servaut.  Ocean  S.  S.  Co.  v.  Mat- 
thews, 86  Ga.  418  (12  S.  E.  632);  Chesapeake  d  N.  R.  Co. 
v.  Venable,  111  Ky.  41  (63  S.  W.  35).  The  master  and  vice 
principals,  such  as  foremen,  have  the  duty  of  making  and 
continuing  inspection.  Wise  v.  Lillie,  84  Kan.  86  (113  Pac. 
403,  404)  ;  Winslow  v.  Commercial  BTdg.  Co.,  147  Iowa 
238;   Houston  v.  Brush  d  Curtis,  66  Vt.  331  (29  Atl.  380). 

One  argument  by  appellee  assumes  that  the  master  and 
the  servant  stand  on  an  equal  footing:  i.  e.,  both  have  the 
like  duty  of  inspection  and  ascertainment.  But  this  as- 
sumes, not  only  that  both  have  equal  knowledge  and  means 
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of  knowledge,  but,  as  well,  that  both  have  equal  duty  to 
obtain  knowledge.  The  flaw  is  that,  as  seen,  it  is  held  by 
the  overwhelming  weight  of  authority  that  the  duty  is  that 
of  the  master,  and,  consequently,  not  that  of  the  servant. 
To  what  we  have  said  it  can  be  added  that  Clark  v.  Union  I. 
&  F.  Co.,  234  Mo.  436  (137  S.  W.  577),  holds  that  the  two 
do  not  stand  on  an  equal  footing  regarding  this  duty ;  and 
in  Houston  v.  Brush  d  Curtis,  06  Vt.  331  (29  Atl.  380),  the 
trial  court  was  sustained  in  refusing  a  request  to  charge 
that  the  duty  to  inspect  was  as  much  the  duty  of  the  serv- 
ant as  of  the  master. 

If  all  this  be  so,  how  can  it  be  said  that  the  servant 
has  a  duty- of  inspection,  and  that,  if  he  has  as  good  an  op- 
portunity to  ascertain  as  the  master,  the  servant  may  not 
recover? 

2-a 

It  can  scarcely  be  that  the  duty  of  inspection  and  of  as- 
certaining whether  the  working  place  is  safe  is  limited  to 
ascertaining  whether  or  not  the  working  place  is  free  from 
obvious  dangers.  If  that  were  the  limit  /of  .the  rule,  it 
would  have  little  to  operate  upon.  Ordinarily,  the  servant 
would  be  in  no  danger  from  such  obvious  perils,  even  if  the 
master  took  no  steps  to  ascertain  whether  such  existed.  It 
must  be,  then,  that  the  duty  of  providing  a  safe  working 
place  includes  reasonable  care  in  ascertaining  whether  such 
place  has  any  hidden  or  latent  dangers.  And  that  there  is 
such  dutv  is  the  settled  law.  See  Clark  v.  Union  I.  d  F. 
Co.,  234  Mo.  436  (137  S.  W.  577),  wherein  it  is  held  to  be 
a  continuing  duty  on  part  of  the  master  and  of  his  fore- 
man to  make  inspection  regarding  hidden  or  secret  dan- 
gers. See,  also,  Western  Stone  Co.  v.  Muscial,  196  111.  382 
tltf  X.  E.  664)  ;  Window  v.  Commercial  Bldg.  Co.,  147 
Iowa  238. 

III.  The  vitals  of  the  answer  is  that  defendant  had 
neither  knowledge  or  suspicion  of  the  existence  of  a  well 

Vol.    186   I  a". — 10. 
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within  the  building,  and  received  its  first  knowledge  there- 
of about  the  time  plaintiff  stepped  therein. 
5.  master  and        But  since  it  is  upon  the  master  to  aecer- 

SERVANT  '  ~~ 

place  for  work:  tain,  within  reason,  whether  the  working 

employer's 

liability  for        place  is  free  from  latent  and  hidden  dan- 

hfddcn   dangers :  ' 

knowledge  gers,  if  this  answer  is  to  be  effective  we 

and  duty  D       7 

to  know.  should  have  to  hold  that  the  master  owes 

no  duty  to  ascertain  whether  there  be  latent 
perils,  unless  he  actually  knows  that  such  peril  exists. 
Once  more,  there  would  be  a  rule  without  room  for  its  ap- 
plication. Any  rule  requiring  action  as  to  hidden  and  la- 
tent danger  contemplates  the  existence. of  danger  that  is 
latent  and  hidden.  A  defect  known  to  the  master  is  neither 
latent  nor  hidden.  To  meet  the  necessities  of  the  appellee's 
case  at  this  point,  we  should  have  to  declare  the  rule  was 
that  the  master  owes  no  duty  with  reference  to  latent  de- 
fects and  perils  unless  these  are  neither  latent  nor  hidden, 
but  are  known  to  him.  We  agree  with  appellee  that,  in 
Calloway  v.  Agar  Packing  Co.,  129  Iowa  1,  and  in  Martin 
v.  Des  Moines  E.  L.  Co.,  131  Iowa  724,  the  defendant  was 
held  liable  because  it  did  have  personal  knowledge  of  the 
danger.  But  that  there  is  liability  where  the  master  knows 
of  the  danger,  of  course,  does  not  establish  that  he  may  not 
be  held  liable  though  he  does  not  have  actual  knowledge. 
And  it  is  well  settled  that  he  may  be  made  to  respond 
though  he  lack  such  actual  knowledge.  3  Labatt  on  Mas- 
ter &  Servant  (2d  Ed.)  Section  1022;  Houston  v.  Brush  d 
Curtis,  66  Vt.  331  (29  Atl.  380) ;  Every  v.  Rains,  84  Kan. 
560  (115  Pac.  114).  On  proper  analysis,  it  will  be  found 
the  authorities  are  quite  in  harmony  upon  the  proposition 
that,  for  all  practical  purposes,  actual  knowledge  is  sup- 
plied by  constructive  knowledge  ( Wise  v.  Lillie,  S4  Kan.  8ti 
[113  Pac.  403,  404])  ;  that  failure  to  have  knowledge  is  no 
defense  if  there  is  a  duty  to  obtain  the  knowledge,  and  that 
duty  was  not  performed, — if  the  exercise  of  reasonable  care 
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would  have  obtained  actual  knowledge.  And  in  most  eases, 
the  liability  of  the  master  is  placed  upon  the  ground  that, 
since  there  is  an  obligation  to  furnish  a  safe  place  to  work, 
and  a  duty  to  make  inspection  to  ascertain  whether  such 
place  is  safe,  it  is  no  defense  that  hidden  perils  were  not 
known,  unless  it  may  be  held  that  no  reasonable  perform- 
ance of  the  duty  to  furnish  safe  place  and  to  make  inspec- 
tion would  have  made  known  the  latent  peril.  The  only 
effect  of  proving  that  the  master  had  no  actual  knowledge 
is  to  cast  upon  the  servant  the  burden  of  proving  that  such 
ignorance  was  culpabfe.  3  Labatt  on  Master  &  Servant  (2d 
Ed.),  Sections  1022,  1023.  Whether  there  is  such  culpabili- 
ty is  primarily  a  question  for  the  jury.  3  Labatt  on  Mas- 
ter &  Servant  (2d  Ed.),  Section  979;  Every  v.  Bains,  84 
Kan.  560  (115  Pac.  114).  Therefore,  the  jury  may  be  sus- 
tained in  finding  that  there  was  a  culpable  neglect  on  the 
master's  part  though  he  had  not  actual  knowledge  of  the 
latent  defect,  3  it  can  be  sustained  in  finding  that  the  em- 
ployer might  have  ascertained  the  existence  of  such  de- 
fect by  use  of  ordinary  care  (Stone  v.  Oregon  CUy  Mfg.  Co., 
4  Ore.  52;  Every  v.  Rains,  84  Kan.  560  [115  Pac.  114] ; 
Houston  v.  Brush  &  Curtis,  66  Vt.  331  [29  Atl.  380] ;  3 
Labatt  on  Master  &  Servant  [2d  Ed.],  Sections  1022,  1023, 
1024.  Wise  v.  IAUie,  84  Kan.  86  [113  Pac.  403]) ;  if  it  may 
find  that  the  master  should  have  known  of  the  defect,  or 
ought  to  have  known  of  it  (Ocean  S.  8.  Co.  v.  Matthews,  86 
tia.  418  [12  S.  E.  632] ;  3  Labatt  on  Master  &  Servant  [2d 
Ed.],  Section  1024;  Houston  v.  Brush  d  Curtis,  66  Vt  331 
[29  Atl.  380] ;  Patterson  v.  Wallace  &  Co.,  1  Macq.  H.  U 
748).  In  a  word,  where  knowledge  is  essential  to  charge  the 
master  with  negligence,  his  being  ignorant  may  be  equiva- 
lent to  knowledge  if  proper  inquiry  would  have  procured 
information.  Schmidt  s^Blocky  76  Ga.  823;  Ocean  S.  S.  Co. 
v.  Mattheu?s,  86  Ga.  418  (12  S.  E.  632) ;  2  Thompson  on  Neg- 
ligence, Note  on  page  994 ;   3  Labatt  on  Master  &  Servant 
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(2d  Ed.),  Sections  1023,  1024;  Chesapeake  d  N.  R.  Co.  v. 
Tenable,  111  Ky.  41  (63  S.  W.  35)  ;  1  Shearman  &  Redfield 
on  Negligence,  Section  93. 

We  find  but  one  discordant  note.  In  SkeUenger  v.  Chi- 
cago d  N.  W.  R.  Co.,  61  Iowa  714,  the  main  question  wa» 
whether  there  had  been  a  negligent  disregard  of  a  signal 
given  the  engineer  by  an  injured  brakeman.  But  the  con- 
dition of  a  draw  bar  was  also  in  the  case.  Speaking  to 
that,  it  was  casually  remarked  that,  "as  to  driving  in  the 
draw  bar,  there  is  no  evidence  whatever  that  any  of  the  of- 
ficers of  defendant  had  any  knowledge  that  the  draw  bar 
was  in  any  way  defective,  or  that  it  was  defective  in  its 
original  construction,5'  and  that  "without  some  evidence  on 
this  question,  there  could  be  no  recovery  for  that  defect, 
if  there  was  any  defect."  If  it  is  to  be  treated  as  authori- 
tative, it  makes  a  most  startling  pronouncement.  Followed 
to  its  logical  conclusion,  a  railroad  carrier  corporation 
might  equip  its  cars  with  appliances  so  defective  as  to  be 
a  trap  for  life  and  limb,  and  yet  it  would  escape  liability, 
as  matter  of  law,  unless  an  injured  employee  were  able  to 
show  that  the  officers  of  the  corporation  had  actual  knowl- 
edge of  the  defect.  No  support  for  such  a  rule  is  afforded 
by  Arcade  File  Works  v.  Juteau,  15  Ind.  App.  460  (40  N.  E. 
818).  There,  the  plaintiff  alleged  that  the  employer  did  have 
knowledge,  and  the  case  turns  upon  requiring  the  proof  to 
meet  such  plea.  The  Skellenger  case  runs  counter  to  all  au- 
thority. And  it  makes  no  reference  to  Greenlcaf  v.  Illinois 
Cent.  R.  Co.,  29  Iowa  14,  which  holds  that,  if  a  car,  when 
constructed,  lacks  appliances  necessary  for  the  safety  of  the 
employees,  and  continues  in  that  condition  when  put  into 
use  and  kept  there,  it  is  unnecessary  to  show  any  further 
knowledge  of  the  defect  on  part  of  defendant,  in  order  to 
fix  its  liability.  We  do  not  find  that  the  Skellenger  decision 
has  ever  beeto  cited. 
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3-a 
True,  the  master  is  not  bound  to  exercise  super  care. 
He  performs  his  duty  if  he  has  used  ordinary  and  reason- 
able care  to  ascertain  whether  the  working  place  is  free 

from  hidden  dangers.    Western  Stone  Co.  v. 
*  itAsxtt  and        Muscial,  196  111.  382  (03  tf.  E.  664).    True, 

sbbtajtt: 

place  for  work :  such  ordinary  care  does  not  involve  the  an- 

degree  of  care  " 

onjJbDArV  care     ticipation    of    every    possible    contingency 
taSnt^fSJta?    which  nw  happen.    Long  v.  Johnson  Coun- 
ty Tel.  Co.,  134  Iowa  336.     And  see  Fwir- 
mount  Cem.  Assn.  v.  Davis,  4  Colo.  App.  570  (36  Pac.  911). 
Liability  is  made  only  by  ''a  neglect  to  use  ordinary  prudence 
and  diligence  to  discover  defects."     Cooley  on  Torts  (1st 
Ed.),  at  page  556;  Burke  v.  Witherbee,  98  N.  Y.  562;  "Hos- 
bins  v.  Stewart,  57  Hun    380  (10  N.  Y.  Supp.  833).    Ac- 
cordingly,  it  has  been  said  the  master  is  not  liable  where  the 
defect  was  so  secret,  or  latent,  or  occult,  or  not  so  apparent 
as  to  be  discovered  on  inspection  or  visible  on  examination; 
and  that  no  culpability  was  predicable,  where  the  most  care- 
ful scrutiny  would  not  have  disclosed  the  defect,  and  where 
there  was  no  weakness  apparent  on  ordinary  observation. 
3  Labatt  on  Master  &  Servant  (2d  Ed.),  Section  1025.    But 
that  these  defendants  were  not  bound  to  exercise  super  care 
does  not  settle  that  the  jury  here  could  not  in  reason  have 
found  this  master  failed  to  use  ordinary  and  reasonable 
care  and  vigilance, — could  not  so  find  that  reasonable  in- 
spection would  have  disclosed  this  well.    See  Western  Stone 
Co.  v.  Musoial,  196  111.  382  (63  N.  E.  664).    The  most  that 
may  be  said  is  that  the  employer  did  not  ascertain  the 
existence  of  the  well  because  it  made  no  examination  as 
to  the  safety  of  the  place  where  the  concrete  floor  was  to 
be  laid,    it  may  not  well  be  claimed  that  it  would  have  been 
an  unheard-of  proceeding  had  "the  foreman  investigated  the 
condition  of  the  place  upon  which  the  cement  covering  was 
to  be  spread,  in  order  to  learn  whether  what  lay  beneath 
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the  rubbish  and  this  particular  door  was  in  fit  condition  for 
the  application  of  the  cement.  Concede,  for  the  sake  of  ar- 
gument, that  the  master  had  no  reason  to  anticipate  that 
a  well  was  under  this  door.  Yet,  had  he  made  ordinarily 
careful  preparation  for  the  work  to  be  done,  he  must  have 
discovered  the  well.  And  at  this  point,  one  argument  by 
the  appellee  is  most  significant.  It  tells  us  that,  if  the 
plaintiff  had  made  use  of  his  senses,  he  could  and  would 
have  discovered  the  well ;  that  he  was  bound  to  have  made 
such  discovery,  if  he  had  moved  this  board  or  door  either 
to  the  right  or  to  the  left.  Why,  then,  should  it  be  said 
that  the  master  is  freed  from  responsibility  on  the  ground 
that  uo  reasonable  and  ordinary  effort  on  his  part  could 
have  discovered  this  defect?  If  so  little  effort  on  part  of 
the  servant  could  have  discovered  it,  why  is  it  unreasonable 
to  hold  that  it  was  for  the  jury  to  say  whether  the  master 
failed  in  ordinary  care  to  ascertain  the  defect? 

IV.  There  was  no  warrant  for  directing  a  verdict 
against  plaintiff  on  the  ground  that  he  had  assumed  the 
existence  of  this  well  as  a  risk  incident  to  his  employment. 

WThat  has  been  said  in  the  main  disposes  of 

7'  servant  AND       tljL*s  proposition.    The  jury  could  find  that 

neSu^n^aa-    plaintiff  had,  in  reason,  the  right  to  assume 

??skI:tievidence.    that  the  master  had  performed  his  duly. 

He  did  not  assume  anything  due  to  negli- 
gent failure  to  perform  that  duty. 

V.  Much  of  all  this  is  applicable  to  the  question 
whether  a  directed  verdict  was  justified  by  contributory  neg- 
ligence on  part  of  plaintiff.  Appellee  urges  it  was  free  from 
negligence,  as  matter  of  law,  because,  in  reason,  it  could 
not  have  anticipated  the  existence  of  the  well.  Is  it  not 
somewhat  inconsistent  to  claim,  too,  that  plaintiff  was  guil- 
ty of  negligence,  as  matter  T>f  law,  in  failing  to  anticipate 
and  discover  the  well?  On  the  question  of  contributory  neg- 
ligence, it  must  eyer  be  kept  in  mind  that,  since  the  jury 
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could  find  that  ordinary  care  on  part  of  the  master  would 
have  discovered  the  defect,  it  could  find  that  the  servant  ' 
was  not  negligent,  because  he  had  the  right  to  assume  that 
such  reasonable  care  had  been  exercised. 

We  are  constrained  to  hold  that  it  was  error  to  in- 
struct  a  verdict,  as  was  done,  and  that  the  questions  wheth- 
er defendant  was  negligent,  and  whether  plaintiff  contribut- 
ed to  his  injury  by  his  own  negligence,  and  assumption  of 
risk,  were  at  least  questions  for  a  jury.  On  this  appeal,  we 
do  not  enter  upon  what,  if  anything,  is  settled  as  matter  of 
law.  Kee  Xey  v.  Eastern  Total  Tel.  Co.,  185  Iowa  G10. — Re- 
versed and  remanded. 

Ladd,  C.  J.,  Weaver,  Prestox,  and  Stevens,  J  J.,  concur. 


Charles  Gregory,  Sr.„  Appellee,  v.  IIarry  F.  Pierce,  Ap- 
pellant. 

FRAUDULENT  CONVEYANCES:     Family  Relations— Conveyance  to 

1  Debtor's  Father — Presumptions.  A  presumption  of  a  fraudulent 
conveyance  is  not  raised  from  the  fact  that  a  debtor  sold  his 
interest  in  a  store  to  his  father,  although  the  evidence  fails  to 
show  whether  or  not  any  consideration  was  paid. 

APPEAL  AND  ERROR:     Review— Discretion  of  Court — Motions  for 

2  -  New  Trial.    While  the  Supreme  Court  seldom  interferes  with 

rulings  granting  a  new  trial,  still,  if  the  ruling  of  the  ccxurt  in 
directing  a  verdict  was  right,  then  the  motion  to  grant  a  new 
trial  w£s  improperly  sustained,  and  the  Supreme  Court  should 
so  say. 

BANKRUPTCY:     Discharge    of    Bankrupt— Non-Provable    Debts — 

3  Fraud.  Where  a  bankrupt,  prior  to  being  adjudged  a  bankrupt, 
and  at  the  time  he  executed  a  note 'to  a  payee,  truthfully  repre- 
sented that  he  owned  an  interest  in  a  store,  the  representation 
was  not  a  continuing  cne,  and  his  act  in  selling  his  interest  in 
the  store  about  a  month  thereafter  did  not  amount  to  fraud,  un- 
der Sec.  17,  Bankruptcy  Act,  barring  a  bankrupt's  discharge  from 
debts  contracted  by  fraud. 
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Api>ca1    front    Pottawattamie    District    Court. — Tnos.    Ar- 
thur, Judge. 

May  15,  1919. 

Action  at  law-  to  recover  on  a  promissory  note.  The 
petition  was  in  two  counts.  At  the  close  of  the  testimony, 
the  court  sustained  defendant's  motion  for  a  directed  ver- 
dict as  to  the  first  count,  and  submitted  to  the  jury  the  is- 
sues raised  by  the  second  count.  There  was  a  disagreement' 
of  the  jury  as  to  this.  Plaintiffs  motion  for  a  new  trial  as 
to  the  first  count  was  sustained,  and  defendant  appeals. — 
Reversed. 

Mayne  d  Green*  for  appellant. 

Tinley,  Mitchell,  Pryor  cf  Ro*s.  for  appellee. 

Prbstox,  J. — The  second  count  of  the  petition  sought  to 
recover  because  of  a  promise  by  defendant,  subsequent  to 
his  discharge  in  bankruptcy.  It  is  conceded  by  both  sides 
that  this  appeal  does  not  involve  any  matter  in  regard  to 
the  second  count,  because,  the  jury  having  disagreed,  that 
count  is  left  for  retrial. 

Going  now  to  the  first  count:  The  note  in  suit  is  for 
$2,500,  executed  November  27,  1907.  and  signed  by  defend- 
ant, Harry  F.  Pierce,  and  by  William  Barker.  In  consid- 
eration of  said  note,  plaintiff  conveyed  to  Barker  80  acres 
of  land,  then  owned  by  plaintiff.  By  the  first  count  of  the 
petition,  plaintiff  claims,  substantially,  that,  at  the  time  of 
such  conveyance,  defendant.  Pierce,  represented  to  plaintiff 
that  he,  defendant,  was  the  owner  of  a  one-half  interest  in 
the  retail  shoe  business  carried  on  in  the  city  of  Council 
Bluffs  under  the  firm  name  of  \Y.  A.  Pierce;  that  plaintiff, 
relying  upon  said  statements,  conveyed  the  land  and  ac- 
cepted a  note;  that  defendant  was  not  the  owner  of  a  one- 
half  interest  in  said  business;    that,  after  the  execution  of 
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said  note,  said  defendant  was  adjudged  a  bankrupt,  which 
fact  he  now  asserts  as  a  bar  to  plaintiff's  recovery,  but  plain- 
tiff Bays  that,  under  Paragraph  4  of  Subdivision  B  (2),  of 
Section  17  (30  St.  at  L.  550,  V.  S.  Comp.  St.,  Sec.  0601),  said 
debt  is  not  discharged,  because  of  the  fraud  of  defendant; 
that  said  section  is  to  the  effect  that,  where  a  bankrupt  has 
committed  fraud,  consisting  of  obtaining  property  by  false 
pretenses  or  false  representations,  his  discharge  is  barred. 
By  amendment,  plaintiff  says  that  the  defendant  made 
the  statement  to  induce  plaintiff  to  accept  the  note;  that 
the  plaintiff  relied  upon  such  statement  until  after  the  de- 
livery of  the  deed ;  that  said  representations  were  false  and 
not  true,  at  the  time  plaintiff  parted  with  his  land  by  the 
delivery  of  the  deed  to  Barker,  and  at  the  time  plaintiff  re- 
ceived the  note;  that  he  was  not  advised  bv  Pierce  that  the 

7  «/ 

latter  had  disposed  of  his  interest  in  the  shoe  store. 

The  answer  denies  all  allegations  not  admitted.  De- 
fendant admits  the  execution  of  the  note,  and  his  discharge 
in  bankruptcy,  and  says,  further,  that  he  filed  his  petition 
in  bankruptcy  on  November  11,  1908,  and  on  that  date  was 
adjudged  a  bankrupt ;  that  he  turned  over  to  the  trustee  in 
bankruptcy  all  his  property,  for  the  benefit  of  his  creditors, 
and  that,  on  April  2,  1900,  he  was  duly  discharged  as  a 
bankrupt,  and  that  thereby  he  was  discharged  from  all  his 
provable  debts,  including  the  claim  of  this  plaintiff,  and 
that  he  was  thereby  released  and  discharged  from  all  lia- 
bility to  plaintiff  on  the  claim  sued  on. 

The  facts  as  to  the  bankruptcy  proceedings,  and  the 
dates  thereof,  were  stipulated  to  be  as  alleged.  The  evi- 
dence shows  that  the  note  was  executed  and  delivered  at 
about  the  time  of  its  date,  and  that  the  land  was  conveyed 
at  about  that  date.    Defendant  sold  his  interest  in  the  shoe 
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store  to  his  father  about  a  month  thereafter, 
i.  fraudulent        or  about  Christmas,  1907.    Appellee  argues 

CONVEYANCES :  , .       ,        ,  , ,  •  j  j  .         « 

family  reia-         that,  because   the  evidence  does  not  show 

ance  to  that  defendant  was  paid  therefor  by  his  fa- 

debtor's   father : 
prosumptidns.      thei\  it  was  not  a  good-faith  transaction.    It 

should  be  presumed,  perhaps,  that  he  was 
paid  therefor.  At  any  rate,  it  will  not  be  presumed  that  it 
was  not  paid  for.  Fraud  will  not  be  presumed.  If  defend- 
ant sold  his  interest  in  the  store  for  value,  he  would  have 
as  much  money  after  the  sale,  unless  it  was  disposed  of  in 
still  some  other  way. 

The  defendant,  Pierce,  was  called  as  a  witness  for 
plaintiff,  and  testified  that,  in  1907,  he  was  paralyzed,  and 
not  doing  any  business;  that  the  store  of  Pierce  &  Com- 
pany carried  a  stock  of  from  $50,000  to  $1 00,000;  that  this 
had  been  true  in  previous  years,  and  he  supposed  it  was 
true  in  1907,  though  he  had  been  out  of  the  store  and  not 
doing  business  in  1907;  that  the  business  was  a  partner- 
ship; that  he  sold  his  half  interest  in  the  store  about 
Christmas,  after  the  signing  of  the  note ;  that  it  was  right 
in  there  about  that  time. 

Plaintiff  as  a  witness  testified : 

"I  reside  in  Council  Bluffs,  and  have  for  46  years; 
have  known  defendant  and  Barker  20  years.  I  conveyed 
the  land  in  November,  1907.  Barker  first  spoke  to  me 
about  buying  the  land;  Barker  and  Pierce  came  to  me  to- 
gether, about  buying  the  land,  in  November,  1907.  Pierce 
came  into  my  shop  with  Barker,  and  said :  'Gregory,  I  can't 
handle  this  land  to  very  good  advantage  with  a  mortgage 
on  it.  I  own  a  half  interest  in  the  store,  and  Barker  and 
I  ought  to  be  good.'  After  he  said  that,  I  said,  'It's  all 
right,  and  we  will  take  the  note.'  I  had  been  in  the  store, 
and  knew  there  was  a  large  stock.  I  relied  on  what  Pierce 
told  me,  and  would  not  have  accepted  the  note  if  he  had  not 
said  he  owned  a  half  interest  of  that  store.     I  accepted 
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the  note  and  conveyed  the  land  upon  the  strength  of  what 
he  said  about  owning  that  store.  On  the  same  day,  I  talked 
with  Barker  before  he  and  Pierce  came  in  together,  and  he 
talked  about  wanting  to  buy  it,  and  we  had  talked  about 
the  price.  It  was  low  land.  The  note  was  delivered  at 
Hart's  bank.  They  left  the  note  at  the  bank, — made  the 
papers  in  Hart's  bank.  The  deed  was  made  out  to  and  de- 
livered to  Barker.  I  don't  think  Pierce  knew  when  the 
deed  was  delivered.  Pierce  and  Barker  only  came  in  the 
shop  to  see  me  just  once.  They  were  only  in  the  shop  just 
a  few  minutes.  It  didn't  take  long  to  do  all  the  business, — 
possibly  as  many  words  exchanged  as  I  told  you.  Pierce 
did  the  talking.  Barker  did  own  some  property  here,  too. 
I  possibly  knew  as  little  about  his  financial  condition  as  I 
did  about  Pierce's.  Barker  and  I  were  good  friends.  Had 
not  asked  Barker  anything  about  his  financial  condition, 
or  what  he  had  that  day;  had  not  asked  Pierce  anything 
about  the  condition  of  the  business,  and  did  not  ask  him 
anything  about  what  other  property  he  had,  and  whether 
it  was  incumbered  or  not.  There  was  not  a  thing  said  in 
the  talk,  except  the  conversation  to  the  effect  that  Pierce 
said  he  owned  a  half  interest  in  that  stock  of  goods,  and 
that  he  and  Barker  ought  to  be  good.  That  is  all  that  was 
said  about  the  financial  condition  of  either  of  them,  and 
that  was  all  Pierce  told  me  about  his  financial  condition." 
A  son  of  plaintiff's  says  he  remembers  a  little  about 
the  conversation ;  that  Pierce  said  he  owned  a  half  interest 
in  the  store,  describing  it,  and  that  he  and  Barker  ought  to 
be  good  for  it,  without  a  mortgage.  Locke  says  that,  after 
defendant  told  plaintiff  he  owned  a  half  interest  in  the 
shoe  business,  plaintiff  said,  "Well,  you  ought  to  be  good 
for  it,  1  believe  I'll  let  you  have  it."  Defendant  testified 
for  himself,  and  denied  the  conversation  in  plaintiff's  shop, 
related  by  plaintiff  and  his  son  and  Locke,  and  says  he  had 
no  interest  whatever  in  the  80  acres  of  land  for  which  the 
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note  was  given;   that  he  worked  in  the  store  in  1906,  and 
again  commenced  working  there  in  1908. 

At  the  close  of  plaintiff's  testimony,  defendant  moved 
the  court  to  take  from  the  jury  all  matters  involved  under 
Count  1  of  the  petition,  and  to  instruct  the  jury  to  ren- 
der a  verdict  in  favor  of  the  defendant  as 
0  A  to  that  count,  for  the  reasons  that  there  is 

2.   APPKAL    AND  ' 

vfew*:di8-~  no  ev^ence  tending  to  show  that  the  land 

Voutu  motions    was  obtained  by  misrepresentation  or  false 
for  new  trial,      pretense,  or  that  the  note  was  a  debt  within 

the  exception  of  Section  17  of  the  Bank- 
ruptcy  Act;  and  second,  that  there  is  no  showing  as  to  the 
falsity  of  any  alleged  representation  made  by  the  defend- 
ant. The  ruling  on  the  motion  was  reserved;  and,  at  the 
close  of  all  the  evidence,  the  motion  was  sustained.  The 
court  sustained  the  motion  because  it  appeared  from  the  tes- 
timony that  the  defendant  wjis,  in  fact,  the  owner  of  a  half 
interest  in  the  store,  at  the  time  of  the  execution  of  the 
note  and  conveyance  of  the  land,  and  because  the  record 
does  not  show  any  fraud  in  the  sale  of  his  half  interest  in 
the  store  to  his  father,  and  because,  in  the  absence  of  a 
showing  of  any  fraud  or  concealment  of  the  consideration 
that  he  received  for  his  interest  in  the  store,  the  represen- 
tation by  defendant  would  not  be  a  continuous  fraudulent 
representation.  Plaintiff  filed  his  motion  for  a  new  trial  as 
to  Count  1,  and  the  reasons  given  therefor  are  that  the  jury 
failed  to  agree  as  to  Count  2;  and  that  the  court  was  in 
error  in  withdrawing  from  the  jury  the  question  involved 
in  Count  1 ;  that,  under  the  evidence  and  the  law,  plaintiff 
had  a  right  to  have  Count  1  submitted  to  the  jury,  and  the 
court  erred  in  sustaining  the  motion  of  defendant  to  with- 
draw that  count  from  the  jury.  Plaintiff,  therefore,  asked 
that  the  order  of  the  court  sustaining  the  motion  of  the 
defendant  for  a  verdict  as  to  Count  1  be  set  aside,  and  that 
plaintiff  have  a  new  trial  upon  the  matters  contained  in 


May  11)19]  Gregory  v.  Pierce.  157 

Count  1.  This  motion  for  new  trial  was  sustained.'  The 
order  sustaining  the  motion  was  somewhat  indefinite,  and 
thereafter,  the  defendant  filed  a  motion  to  set  aside  the 
ruling  and  order,  on  the  ground,  among  others,  that  the 
record  does  not  show  that  the  motion  for  new  trial  has  been 
passed  upon.  Defendant's  said  motion  wps  overruled,  and 
the  court  thereupon  specifically  ordered  that  the  motion 
for  new  trial  be  granted.  The  appeal  is  from  both  orders 
and  rulings  sustaining  the  motion  and  granting  the  new 
trial. 

The  record  is  somewhat  mixed,  and  there  is  some  un- 
certainty as  to  just  what  counsel  upon  either  side,  and 
the  trial  court,  had  in  mind.  Appellee  suggests  for  the 
first  time  that  no  verdict  was,  in  fact,  rendered  by  the  jury 
as  to  Count  1.  It  may  be  that  it  would  have  been  better 
practice  to  hare  done  so,  and  avoided  confusion;  but  in 
the  district  court,  they,  as  well  as  counsel  for  defendant, 
seem  to  have  treated  the  ruling  as  final,  as  to  Count  1,  by 
plaintiff's  filing  a  motion  for  a  new  trial,  and  by  the  de- 
fendant's asking  the  court  to  rule  on  plaintiffs  motion  for 
new  trial.  Appellee  argues  the  rule  as  to  the  discretion  of 
the  trial  court  in  granting  new  trials,  and  urges  that  the 
court  did  not  violate  the  same  in  setting  aside  its  order  di- 
recting a  verdict  for  the  defendant.  Had  there  been  a  ver- 
dict by  the  jury  either  way,  there  would  have  been,  by  the 
proceedings  had,  an  adjudication  as  to  Count  1.  The  trial 
court  seems  to  have  proceeded  upon  the  theory  that,  be- 
cause there  was  a  mistrial  as  to  the  second  count,  he  would 
grant  a  new  trial  as  to  the  first,  and  allow  the  whole  ease 
to  stand  for  retrial;  and  the  plaintiff,  in  his  motion  for 
new  trial,  suggests  the  same  thought.  Whether  this  is  a 
ground  for  new  trial,  we  need  not  determine.  The  plain- 
tiff's motion  for  new  trial  does,  however,  raise  the  question 
as  to  whether  plaintiff  was  entitled  to  go  to  the  jury  at  all, 
on  the  first  count,  and  whether  the  court  erred  in  taking 
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the  case  from  the  jury  as  to  said  count.  We  shall  treat 
the  matter  as  counsel  for  the  parties  did.  We  think  the 
trial  court  rightly  held  that  there  was  no  question  for  the 
jury.  While  it  is  true,  as  contended  by  plaintiff,  that  there 
is  a  large  discretion  lodged  in  the  trial  court  on  rulings  sus- 
taining motions  for  new  trial,  and  that  we  seldom  interfere 
with  such  rulings,  still,  if  the  ruling  of  the  trial  court  in 
directing  the  verdict  was  right,  and  the  motion  for  new 
trial  improperly  sustained,  we  should  so  say. 

1.  It  is  contended  by  appellee  that  the  trial  court  erred 
in  directing  the  verdict  for  the  defendant,  because,  as  they 
say,  the  representation  made  by  defendant  was  a  contiifcing 

representation,  and  it  was  the  duty  of  de- 

3.  bankruptcy:      fendant,  on  November  27,  1907,  to  advise 

bankrupt : of        Mr.  Gregory  that  he  had  parted  with  his  in- 

debts:  fraud.       terest  in  the  store;   that,  because  he  failed 

to  do  so,  this  was  a  continuing  representa- 
tion. It  occurs  to  us  that  one  difficulty  with  plaintiff's 
proposition  is  that,  on  November  27,  1907,  defendant  could 
not  advise  plaintiff  that  he  had  parted  with  his  interest  in 
the  store,  for  the  simple  reason  that  he  had  not  then  parted 
with  it.  There  is  no  proof  of  the  falsity  of  the  representa- 
tion. On  the  contrary,  the  testimony  shows  that,  at  the 
time  the  representation  was  made,  and  at  the  time  plaintiff 
acted  thereon,  by  accepting  the  note  and  making  the  con- 
veyance of  the  land,  the  representation  was  true.  We  do 
not  understand  appellee  to  claim  that  he  did,  or  that  he 
could,  rely  on  the  alleged  implied  fraudulent  transaction  of 
defendant's  interest  in  the  store  in  December,  if,  indeed, 
there  was  any  fraud  in  that.  As  before  stated,  we  think 
the  record  does  not  show  that  transaction  to  have  been 
fraudulent.  Plaintiff  cites  Brown  v.  Lobdell,  Farwell  d  Co., 
51  111.  App.  574 ;  also,  the  rule  in  insurance  cases,  as  stated 
in  Equitable  Life  Assur.  Soc.  v.  McElroy,  83  Fed.  631. 
Counsel  quote  from  the  Brown  case,  supra,  as  follows : 
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"It  was  alleged  that,  to  induce  the  plaintiffs  to  discount 
for  him  certain  paper,  he  made  certain  specified  false  state- 
ments as  to  his  pecuniary  condition ;  that  these  statements 
were  then  known  by  him  to  be  false,  and  were  made  for  the 
purpose  of  deceiving  and  defrauding  the  plaintiffs,  and 
that,  relying  upon  said  false  representations,  they  did  dis- 
count certain  notes  for  him,  which  notes  are  past  due,  un- 
paid, and  still  in  their  possession.  The  declaration  con- 
tains every  element  of  an  action  for  deceit.  It  was  not 
necessary  that,  each  time  the  plaintiffs  discounted  a  note 
for  appellant,  his  representations  should  be  repeated.  A 
state  of  affairs  once  shown  to  exist  is  presumed  to  continue 
mftil  notice  is  given  of  a  change.  HutcMnson  v.  Bell,  1 
Taunton  558;  Moyer  v.  Lederer,  50  111.  App.  94." 

The  facts  in  that  case  are  quite  different  from  the  in- 
stant case.  It  appears  that,  in  the  Brown  case,  notes  were 
discounted  at  different  times,  and  the  holding  was  that  it 
was  not  necessary  that  the  misrepresentation  should  have 
been  repeated  every  time  a  note  was  discounted.  In  the  in- 
stant case,  there  was  but  one  transaction,  which  was  closed 
when  the  note  was  executed  and  the  conveyance  made,  and 
the  representation  is  not  shown  to  have  been  false  at  that 
time.    Counsel  quote  from  the  insurance  case,  supra,  that : 

"When  the  representation  of  good  health  and  the  cer- 
tificate of  the  surgeon  have  been  made,  and  the  contract  is 
not  immediately  closed,  but  negotiations  for  it  continue,  and 
proposals  and  counter  proposals  are  made,  but  for  some 
time  none  are  accepted,  the  representation  and  certificate 
continue,  and  condition  all  the  proposals  and  the  ultimate 
contract  when  it  is  closed.  They  are  all  made  in  reliance 
upon  the  continued  truth  of  the  representation  and  certifi- 
cate, and  in  the  belief  that  there  has  been  no  material 
change  in  the  health  or  the  probability  of  the  continued  life 
of  the  subject  The  nature  of  this  contract  *  *  *  im- 
poses upon  him  the  duty  of  disclosing  to  the  company  every 
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fact  material  to  the  risk  which  comes  to  his  knowledge  at 
any  time  before  the  contract  is  finally  closed.  An  inten- 
tional omission  to  discharge  that  duty  perpetrates  a  plain 
fraud  upon  the  company,  which  necessarily  avoids  the  con- 
tract." 

The  distinction  between  that  case  and  this  is  apparent. 

2.  Appellant  quotes  the  language  of  the  Bankruptcy 
Act  a  little  differently  than  appellee,  but  the  substance  is 
about  the  same,  so  that  we  shall  not  take  the  space  to  quote 
it.  Appellant  cites  Louisville  &  Nashville  R.  Co.  v.  Bryant, 
149  Ky.  359  (28  Am.  Bank.  Rep.  867),  where  the  court  used 
this  language: 

"Fraud  is  generally  divided  into  two  classes,  known 
as  actual  or  positive  fraud,  and  legal  or  constructive  fraud. 
20  Cyc,  page  8;  14  Am.  &  Eng.  Encyc.  of  Law,  page  19; 
Bouvier's  Law  Diet.,  title  Fraud.  But  the  character  of 
fraud  necessary  to  save  a  demand  or  judgment  from  the 
operation  of  the  Bankruptcy  Act  is  positive  fraud,  or  fraud 
in  fact,  involving  moral  turpitude  or  intentional  wrong, 
as  does  embezzlement;  and  not  implied  fraud,  or  fraud  in 
law,  which  may  exist  without  imputation  of  bad  faith  or 
immorality.  Neal  v.  Scruggs,  95  U.  S.  704  (24  L.  Ed.  586) ; 
Strang  v.  Bradncr,  114  U.  S.  555  (5  Sup.  Ct.  1038,  29  L. 
Ed.  248).  Forsyth  v.  Vehmeyer,  177  U.  R.-  177  (3  Am.  B. 
H.  807,  20  Sup.  Ct.  623,  44  L.  Ed.  723)  ;  Bullis  v.  O'Beime. 
195  U.  S.  606  (13  Am.  B.  B.  108,  25  Sup.  Ct.  118,  49  L.  Ed. 
340)." 

See,  also,  Cooper  Grocery  Co.  v.  Gaddy,  27  Am.  Bank. 
Rep.  422. 

Appellee  cites  ho  cases  to  the  contrary,  other  than 
those  already  referred  to.  Under  this  record,  no  false  rep- 
resentation is  shown  to  have  existed,  at  the  time  of  the 
transaction  in  question.  If  there  was  any  fraud  at  all,  it  is 
because  of  defendant's  selling  his  interest  in  the  store  after 
the  transaction   in    question    was   closed ;    and   it   is  ■  not 
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claimed  by  appellee,  as  we  understand  it, — and  it  could  not 
well  be, — that  in  that  transaction  there  was  any  false  pre- 
tense or  false  representation  or  obtaining  property  thereby, 
— in  other  words,  any  active  or  positive  fraud.  Under  the 
record  and  the  authorities,  we  are  of  opinion  that  the  trial 
court  rightly  directed  a  verdict  for  the  defendant  as  to  the 
first  count  of  the  petition,  and  that  the  court  erred  in  set- 
ting aside  the  ruling  sustaining  defendant's  motion  for  a 
directed  verdict,  and  in  granting  a  new  trial. 

This  being  so,  the  cause  is  reversed  and  remanded,  with 
directions  to  overrule  the  plaintiff's  motion  to  set  aside  the 
order  directing  a  verdict  for  defendant,  and  to  overrule 
plaintifFs  motion  for  new  trial — Reversed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Edna  Mohler,  Appellant,  v.  Guest  Piano  Company, 

Appellee. 

&AXJS8:     Conditional  Sales — Becovory  of  Payments — Allowance  for 

1  Use  and  Depreciation — Pleading.  Even  if  a  buyer  of  a  piano  un- 
der a  conditional  sale  contract,  upon  the  seller's  retaking  pos- 
session for  default  in  payments,  would  be  entitled  to  the  return 
of  such  payments,  he  cannot  recover  such  payments  without  de- 
ducting reasonable  allowance  for  the  use  and  depreciation  of  the 
piano. 

Evans  and  Pbeston,  JJ.,  dissent. 

PU&AJDING:    Demurrer— Determination— Cannot  Aid  Pleading.    The 

2  court  is  obliged  to  either  overrule  or  sustain  in  toto  a  demurrer 
to  the  petition  as  the  pleader  has  seen  fit  to  frame  it,  and  can- 
not add  to  or  take  anything  from  it,  in  aid  of  the  ruling.  In 
a  suit  at  law  by  the  buyer  of  a  piano,  under  a  conditional  sale 
contract,  to  recover  payments  made,  on  a  demurrer  to  the  petl* 
tion  on  the  ground  of  failure  to  take  notice  of  reduction  for  the 
use  and  depreciation  of  the  piano,  the  court  can  only  sustain  the 
demurrer,  as  it  cannot  add  to  the  petition  a  tender  to  do  equity. 

Evans  and  Preston,  JJ.,  dissent. 
Vol.    186    1a.— 11 
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SALES:    Conditional  Sales — Recovery  of  Payments — Allowance  for 

3  Use  and  Depreciation— Pleading— No  Necessity  for  Counterclaim. 
In  an  action  by  the  buyer  for  the  recovery  of  payments  made 
upon  a  piano  which  has  been  retaken  by  the  seller,  the  seller  is 
not  required  to  plead  the  use  and  depreciation  of  the  piano  by 
way  of  set-off  or  counterclaim,  as  the  buyer  is  required  to*  plead 
the  amount  of  her  unpaid  demand  after  taking  into  consideration 
such  use  and  depreciation. 

Evans  and  Preston,  JJ.,  dissent. 

PLEADING:    Demurer — Conclusion  of  Law— Non-Rescission  of  Con- 

4  tract  Whether  the  retaking  by  the  seller  of  a  piano,  which  had 
been  sold  on  payments,  with  title  remaining  in  seller,  for  de~ 
fault  of  payments,  was  a  rescission  of  the  contract,  was  a  ques- 
tion of  law,  and  a  demurrer  to  a  petition  for  the  recovery  of 
payments  made  thereunder  did  not  admit  the  conclusion  in  the 
petition  that,  under  the  law,  the  facts  alleged  in  the  petition 
worked  a  rescission. 

SALES:     Conditional     Sales — Retaking     Possession — Non-Rescission. 

5  The  retaking  of  a  piano,  where  the  contract  for  its  conditional 
sale  authorizes  a  taking  of  possession  on  default  in  payments* 
does  not  work  a  rescission  of  the  contract  so  as  to  require  restor- 
ation by  the  seller  of  payments  already  made  by  the  buyer,  but 
is  a  proceeding  under  and  in  affirmance  of  the  contract. 

SALES:    Conditional  Sales — Retaking  Possession — Seller  Can  Retain 

6  Payments  Made.  Regardless  of  any  forfeiture  clause  in  a  con- 
ditional sale  contract  under  which  the  seller  retains  title  to  prop- 
erty, with  right  to  retake  it  on  default  of  the  buyer,  the  seller 
may,  where  the  buyer  is  wholly  at  fault,  retake  such  property 
without  rescission,  and  without  repaying  any  partial  payments 
received  by  him. 

SALES:     Conditional  Sales — Retaking— -Right  to  Possession  by  Seller. 

7  That  a  seller  makes  claim  to  be  the  absolute  owner  of  a  piano 

which  he  has  retaken  from  the  buyer  under  a  conditional  sale 
postract  providing  for  such  retaking  in  case  of  default  in  pay- 
ments, and  providing  that  title  shall  remain  in  the  seller,  only 
adds  possession  to  the  title,  and  does  not  give  the  buyer  the 
right  to  recover  the  payments  he  has  made. 

Appeal  from  Polk  District  Court — W.  H.  McHbnry,  Judge. 

May  15,  1919. 
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Thb  parties  contracted  that  the  Piano  Company  should 
retain  title  to  a  piano  delivered  to  appellant,  Mohler;  that 
the  instrument  should  be  paid  for  in  partial  payments ;  and 
that,  on  default  in  suoh  payments,  the  company  might  re- 
possess itself  of  the  instrument.  Payments  were  defaulted, 
and  possession  accordingly  taken.  In  this  suit,  appellant 
sought  to  recover  all  the  payments  she  had  made  before 
the  instrument  was  retaken.  Demurrer  to  her  petition  was 
sustained,  and  she  appeals. — Affirmed. 

Ketthley  d  Bump,  for  appellant. 

Henry  <£  Henry,  for  appellee. 

Salinger,  J. — I.  As  a  supersession  to  the  contract 
originally  made,  the  parties  made  a  second  one.  The  price 
was  $325.  The  first  contract  was  made  on  April  15,  1909  ; 
the  second  on  April  28,  1911.  At  the  time  the  second  one 
was  made,  the  payments  then  made  amounted  to  about 
1116.26.  The  second  contract  took  no  account  of  part  of 
this  payment  made.  The  total  payments,  including  said 
9116.26,  aggregate  $277.25.  Counting  time  of  possession 
most  favorably  to  appellant,  by  starting  in  from  the  time 
the  second  contract  was  made,  and  she  had  possession  of 
the  instrument  from  April  28,  1911,  to  the  time  at  which  the 
company  retook  the  instrument — something  like  four  years 
and  a  half.  It  is  not  strained  to  assume  that,  in  addition 
to  losing  the  use  of  this  instrument  for  that  time,  the 
company  suffered  some  loss  by  the  depreciation  occurring 
during  that  time.  The  petition  to  which  the  demurrer  was 
sustained  does  not,  in  terms,  refer  to  use  and  depreciation, 
makes  no  tender  on  their  account,  and  demands  repayment 
of  every  dollar  plaintiff  has  paid  on  the  contract,  to  wit, 
$277.25.  One  ground  of  the  demurrer  is  that  "the  retaking 
of  the  possession  of  the  said  piano  by  means  of  a  writ  of 
replevin  at  a  time  when  payments  attached  to  plaintiff's 
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petition  were  in  default,  does  not  entitle  plaintiff  to  a  re- 
covery of  the  sums  already  paid  on  the  purchase  price." 

Let  us  concede,  for  present  purposes,  that  the  petition 
of  the  plaintiff  entitled  her  to  a  repayment  of  part  of  the 
sums  she  had  paid.    Is  her  petition  demurrable  because  she 

demanded  repayment  of  all  she  had  paid? 

lm  luionai  Csaies  •     Concede,  f°r  the  sake  of  present  argument, 

paymlSts?'         that  the  v^ndor  may  not  have  both  the  prop- 

Sse^and06  for      ertJ  aru*  the  payments.     May  the  vendee 

pfeaSng!*011 ''       have  the  use  of  the  property,  return  it  in  a 

depreciated  condition,  and  then  recover  all 
that  she  has  paid?  Appellant  concedes  in  her  argument 
here  that  something  was  due  the  company  for  use  and  de- 
preciation. Every  case  cited  by  her  and  the  many  more  we 
have  examined  all  agree  that,  even  if  repayment  is  due,  it 
is  the  sum  remaining  after  deducting  a  reasonable  allow- 
ance for  use  and  depreciation.  See  Quality  Clothes  Shop  v. 
Keeney,  57  Ind.  App.  500  (106  N.  E.  541)  ;  Raymond  Co.  v. 
Kahn,  124  Minn.  426  (145  N.  W.  164)  ;  Latham  v.  Sumner, 
89  111.  233,  at  234;  Ray  field  v.  Van  Meter,  120  Cal.  416  (52 
Pac.  666) ;  Preston  v.  Whitney,  23  Mich.  260,  at  266.  All 
these  cases  hold  that  permitting  a  recovery-  without  such 
deduction  would  permit  the  defaulter  to  profit  by  his  de- 
fault. The  amount  that  may  be  recovered  is  the  one  due 
after  fair  deduction  for  u«e.  Hill  v.  Townsend,  69  Ala.  286 : 
Pierce  v.  Staub,  78  Conn.  459  (62  Atl.  760).  The  party  in 
default  must  make  tender  by  way  of  credit  of  what  is  a 
proper  reduction  for  use  and  depreciation.  Hays  v.  Jordan 
d  Co.,  85  Ga.  741  (11  S.  E.  833)  ;  National  C.  R.  Co.  v.  Cer- 
vone,  76  Ohio  St.  12  (80  N.  E.  1033)  ;  Hamilton  v.  Singer 
Mfg.  Co.,  54  111.  370;  Commercial  Pub.  Co.  v.  Campbell, 
etc.,  Co.,  Ill  Ga.  388  (36  S.  E.  756).  If  the  vendee  may 
recover,  it  is  payments  made,  less  the  "damages  sustained" 
by  the  vendor.  Quality  Clothes  Shop  v.  Keeney,  57  Ind. 
App.  500  (106  N.  E.  541).    In  Hays  v.  Jordan,  85  Ga.  741 
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(11  S.  E.  833),  it  is  held  that,  where  the  equity  jurisdic- 
tion is  exercised,  the  vendor  may  retain  only  so  much  as  will 
compensate  him.  In  argument  here,  appellant  concedes 
that,  at  all  events,  not  more  is  owing  than  the  payments 
she  has  made  "less  whatever  damages  or  depreciation  of 
the  piano."  And  she  concedes  that  the  true  rule 
is  to  allow  the  vendee  to  recover  the  payments  made, 
less  reasonable  compensation  to  the  vendor  for  the 
use  of  the  property  and  damages  thereto.  We  have 
said  that  the  contract  makes  no  reference  in  terms, 
to  use  and  depreciation.  But,  as  seen,  the  law  does  take 
these  elements  into  consideration  in  a  suit  to  recover  the 
payments  made.  That  law  is  part  of  the  contract,  and  thus 
supplies   the   omission   to   write   these  elements   into   the 

contract.      The    case   on    demurrer,    then, 

2.  pleading  :  stands  precisely  thus :  The  petition  declares 

determination,     that  a  certain  sum  has  been  paid;   that  an 

cannot  aid 

pleading.  allowance  for  use  and  depreciation  should 

be  deducted  from  that  sum;    it  makes  no 
tender  of  that  reduction;    it  makes  no  statement  of  how 
much  should  be  allowed,  and  thereupon  demands  judgment 
for  the  payments  made,  without  any  deduction  for  use  and 
depreciation.    Why  is  it  not  true  that  the  facts  pleaded  do 
not  entitle  the  plaintiff  to  the  relief  demanded?    The  court 
was  obliged  to  either  overrule  or  sustain  the  demurrer  in 
toto,  and  to  do  this  on  the  petition  as  the  pleader  had  seen 
fit  to  frame  it.    The  court  could  add  nothing  to  nor  take 
anything  from  the  pleading,  in  aid  of  the  ruling  on  the 
demurrer  interposed  to  the  pleading.     It  found  a  petition 
which  not  only  confessedly  demanded  more  than  was  due, 
but  left  in  darkness  how  much  more  than  was  due  was  being 
claimed.     The  petition  contented  itself  with  stating  that 
the  total  of  the  payments  was  a  certain  sum;    that  some 
reduction  was  due  for  use  and  depreciation ;  and  that  judg- 
ment should  be  given  for  the  total  of  the  payments  made. 
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In  Case  &  Co.  v.  Illinois  Cent.  R.  Co.,  184. Iowa  98,  a  claim 
for  ? 368.70  was  made.  The  defendant  urged,  as  a  complete 
defense,  that  a  judgment  in  garnishment  had  ordered  it 
to  pay  part  of  this  amount  to  someone  other  than  the  claim- 
ant. We  held  that  this  answer  was  demurrable  because  it 
did  not  constitute  a  complete  defense;  that  defendant 
framed  its  own  defense,  and  the  court  could  not  reframe  it, 
and,  on  demurrer's  being  interposed,  was  bound  to  pass  up- 
on the  plea  as  defendant  had  tendered  it ;  that,  though  the 
partial  sequestration  by  the  garnishment  judgment  gave 
the  defendant  some  rights,  it  was  not  the  right  to  have  the 
plaintiff  go  hence  without  any  recovery;  that  certainly 
plaintiff  was  entitled  to  recover  so  much  of  the  sum  claimed 
as  the  garnishment  judgment  did  not  profess  to  touch; 
that,  hence,  a  plea  of  that  judgment  as  a  complete  defense 
was  demurrable,  because  it  was  no  such  defense;  that  the 
only  question  tendered  by  the  demurrer  was  whether  the 
judgment  should  defeat  the  claim  of  the  plaintiff  in  its  en- 
tirety; and  that,  by  sustaining  the  demurrer,  the  court 
ruled  rightly  that  defendant  was  not  entitled  to  the  relief 
it  sought. 

The  sole  answer  of  the  appellant  is  that  the  petition  is 
not  demurrable  for  having  failed  to  take  notice  of  any  re- 
duction for  use  and  depreciation,  because  the  vendor  had 
the  right  to  plead  these  "as  an  offset  or  in  a  counterclaim 
to  this  suit;"  and  that  it  was  then  for  the  jury  to  deter- 
mine what  should  be  allowed  for  use  and  depreciation.  It 
is  true  that,  in  a  suit  on  the  equity  side,  the  chancellor  may 
mould  a  decree  which  allows  a  recovery  of  payments  made, 
by  deducting  from  the  allowance  made  such  sum  as  is  found 
to  be  due  for  use  and  depreciation.  It  is  true  that,  in  Hays 
v.  Jordan,  85  Ga.  741  (11  S.  E.  833),  such  reduction  was 
effectuated  by  a  verdict,  but  also  true  that  this  was  done 
on  an  express  statute  allowing  so  moulding  the  verdict,  on 
the  law  side.    But  all  this  cannot  avail  here.    We  have  no 
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such  statute,  and  this  suit  is  on  the  law  side.  There,  and 
especially  on  demurrer,  the  court  may  not  add  to  the  peti- 
tion a  tender  to  do  equity.  See  Whelan  v.  Couch,  26  Grant 
Chancery  (Ont)  74. 

There  is  no  force  in  the  claim  that  this  demurrer  should 
have  been  overruled  because  the  defendant  had  the  power 
to  meet  the  petition  with  a  counterclaim  or  set-off  assert- 
ing damages   from   use  and   depreciation. 

1  titionai  wies ;  ^e  demurrer  being  overruled,  the  overrul- 
JSJJJgk?*  ing  would  settle,  as  the  law  of  the  case,  that 
SfSPj"  plaintiff  could  have  judgment  for  the  full 
pleading! 'no  amount  claimed,  without  reduction  for  use 
counterclaim.       and   depreciation.     Suppose "  the   company 

had  made  default  by  failing  to  answer  over, 
after  its  demurrer  had  been  overruled.  On  the  rul- 
ing made,  the  court  was  bound  to  give  judgment  for 
the  plaintiff  for  the  total  of  the  payments  she  had 
made,  upon  proof  of  nothing  save  how  much  she  had 
paid,  and  that  the  vendor  had  repossessed  himself  of  the  in- 
strument. In  the  eyes  of  the  law,  the  petition  declared  that 
a  stated  sum  had  been  paid,  that  a  reduction  in  an  undis- 
closed amount  was  due  for  use  and  depreciation,  and  that 
the  vendor  had  retaken  the  property.  On  overruling  the 
demurrer,  and  entering  default  by  the  seller,  the  court  was 
bound  to  give  judgment  for  more  than  was  due  and  owing. 
Again,  the  petition  was  a  declaration  that  repayment 
was  due  upon  implied  contract,  and  that  some  of  the  con- 
tract obligation  had  been  paid  by  use  and  depreciation. 
And  as  it  was  not  stated  how  much  had  been  paid,  there, 
was  consequently  no  allegation  that  the  contract  obliga- 
tion was  unpaid.  For  all  that  appeared,  had  the  amount 
of  use  and  depreciation  been  alleged,  it  might  have  been 
an  amount  sufficient  to  equal  the  payments  that  had  been 
made.  Now,  therefore,  it  was  not  the  duty  of  the  com- 
pany to  plead  use  and  depreciation  by  way  of  set-off  or 
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counterclaim,  because  it  was  the  duty  of  the  plaintiff  to 
plead  that  its  demand  was  unpaid.  We  defeated  the  plain* 
tiff  in  Baldwin  d  Co.  v.  Moser,  155  Iowa  410,  at  413,  be- 
cause he  adduced  no  evidence  that  his  claim  was  unpaid,  or, 
if  anything  was  shown  to  be  due  and  unpaid,  because  he 
had  no  proof  "of  the  amount  or  balance  for  which  recovery 
should  be  had;"  that  the  burden  to  show  "that  some- 
thing is  due  and  the  amount  thereof  is  on  the  plaintiff; 
and  that,  failing  so  to  do,  there  can  be  no  recovery,  even 
though  the  defendant  has  alleged  payment  of  the  claim." 

II.  If  the  failure  to  allege  how  much  was  due  be 
waived,  we  are  still  of  opinion  that  the  demurrer  was 
rightly  sustained.    The  careful  consideration  we  have  given 

to  the  position  of  appellant  leads  us  to  be- 
4.  pleading:  lieve  that  it  is  this:  By  retaking  possession 

demurrer  *  c*on- 

elusion  of  law:   of  the  piano,  the  appellee  worked  a  rescis- 

non-rescisston 

of  contract.         sion  of  the  contract  between  the  parties,  and 

therefore  the  plaintiff 'may  recover  the  pay- 
ments, on  the  reasoning  that  the  other  party  to  the  con- 
tract, having  rescinded  the  .same,  was  bound  to  restore  the 
status  quo,  and  that  this  could  be  effected  only  by  repaying 
to  plaintiff  all  the  payments  she  had  made.  It  might  be 
answered  that  it  would  be  more  than  restoring  the  status  of 
the  parties  to  give  the  plaintiff  all  she  had  paid,  without 
compensating  the  other  party  for  having  lost  the  use  of  the 
property  for  four  aud  one  half  years,  and  for  receiving,  in 
place  of  a  new  instrument,  one  that  had  been  used  for  that 
length  of  time.  But  passing  that,  the  position  of  the  plain- 
tiff cannot  be  sustained  on  the  law  of  rescission,  because 
the  retaking  of  this  piano  did  not  constitute  a  rescission  of 
the  contract.  We  do  not  overlook  that  the  petition  does 
allege  that  the  vendor  had  rescinded  the  contract  All  the 
facts  upon  which  this  statement  is  based  appear  in  the  pe- 
tition. Whether  they  work  a  rescission  is  a  question  of 
law  for  the  court,  upon  the  facts  alleged,  and  the  demurrer 
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does  not  admit  the  conclusion  in  the  petition  that,  under  the 
***>  the  facts  alleged  in  the  petition  work  a  rescission. 

2a 
The  appellant  does  have  cases  which  hold  that  plaintiff 
wa*  eBtitled  to  recover  the  payments  made.     But  they  do 
"Us  on  the  reasoning  that  the  vendor  had  rescinded.    The 

case  of  Quality  Clothes  Shop  v.  Keeney  is  il- 
5.  Sius:  con        lustrative   and    tvpical.     Some   support   is 

Atonal  sales- 

*frk*ng  pos-      given  it  in  Skater  v.  Russell.  28  Utah  444, 

■"won:  Don-  7.7 

^wission.  at  454,  and  by  some  cases  in  North  Caro- 

lina,   and   possibly    in    Georgia.     But   the 
main  support  comes  from  the  decisions  in  Indiana.     See 
******  v.  Lyon,  8  Black.   (Ind.)  215;    Patterson  v.  Coats, 
*  Black.  (Ind.)   300;    Hams  v.  Bradley,  9  Ind.  166;    60- 
breth  v.  Qretcell,  13  Ind.  484;    Fowler  v.  Johnson,  19  Ind. 
-07,  209 ;  and  Reeves  6  Co.  r.  MMer,  (Ind.)  91  N.  E.  812, 
*Mch  hold  that,  if  the  seller  retakes  his  property  on  de- 
fault in  payment,  he  rescinds  the  sale,  and  cannot  recover 
Reprice.    In  many  of  these,  either  mutual  fault  or  mutual 
fission  appears,   which  would  make  them  inapplicable, 
if  their  soundness  were  conceded.     Appellant  relies,  too, 
uPon  a  statement  in  Williston  on  Sales,  to  the  effect  that 
it  would  be  salutary  and  equitable  if  the  courts  would 
aPPty  to  cases  of  this  kind  the  rules  on  which  conditional 
^esare,  in  equity,  held  to  be  mortgages.    The  difficulty  is 
that  it  is  the  overwhelming  weight  of  authority  that,  where 
the  contract  authorizes  a  taking  of  possession  on  default 
in  payment,  such  taking  does  not  work  a  rescission  of  the 
contract.     See  Hay  ties  r.  Hart,  42  Barb.    (N.  Y.)   58   (be- 
cause vendee  is  in  fault).    Such  taking  merely  ends  the  con- 
tract, and  is  a  compliance  with  the  contract.    Richards  v. 
Mkn,  153  Iowa  66,  at  72;  Haynes  v.  Temple,  198  Mass.  372 
184  N.  E.  467);    Latham  r.  Sumner,  89  111.  233,  at  234; 
Singer  Mfg.  Co.  v.  Treathray,  4  111.  App.  57,  at  59;    West 
v.Bolton,  4  Vt.  558;  Fairbanks  v.  Malloy,  16  111.  App.  277; 
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Duke  v.  Shackleford,  56  Miss.  552;  Hansbrough  v.  Peck, 
72  U.  S.  497 ;  Tufts  v.  D'Arcambal,  85  Mich.  185  (48  N.  W. 
497) ;  and  Rayfield  v.  Van  Meter,  120  Cal.  416  (52  Pac. 
666),  which  holds  there  is  in  such  contract  taking  no  neces- 
sity to  rescind — nothing  that  plaintiff  needs  to  rescind. 
And  see  Lorain  Steel  Go.  v.  Norfolk  d  B.  St.  R.  Co.,  187 
Mass.  500  (73  N.  E.  646).  We  do  not  agree  that  the  hold- 
ing of  Lorain's  case  is  dictum.  It  can  scarcely  be  that,  be- 
cause it  had  to  pass  directly  on  the  effect  of  a  taking  in 
replevin,  and  declared: 

"If  such  right  of  possession  had  been  asserted,  and  the 
property  retaken  without  suit,  the  vendee  under  a  contract 
like  this  would  have  no  cause  of  action  to  recover  back  mon- 
ey already  paid." 

,  Nor  do  we  agree  that  the  rule  of  the  case  is  not  in 
point.  We  see  no  force  in  the  criticism  by  appellant  that, 
because  Rayfield's  case  is  a  replevin  action,  its  said  holding 
is  inapplicable  "under  our  statute."  There  is  no  reason 
why  it  might  not  be  properly  decided  in  replevin  whether 
the  contract  of  plaintiff  had  been  rescinded,  for  that  ques- 
tion might  bear  on  his  right  to  the  possession;  In  Ray- 
mond Go.  v.  KaJin,  124  Minn.  426  (145  N.  W.  164),  it  is  held 
:hat  such  taking  is  not  a  rescission  of  the  contract,  but  an 
icting  under  the  contract,  and  that,  therefore,  "the  rule  re- 
hiring one  to  rescind  a  contract  to  put  the  other  in  statu  quo 
should  not  apply."  The  reasoning  in  Haynes  v.  Hart,  42 
Barb.  58,  is  that,  where  the  vendor  resumes  possession  on 
default  in  payment,  and  on  a  contract  giving  him  authority 
to  do  so,  there  is  no  rescission,  in  the  sense  that  requires 
one  to  put  another  in  statu  quo,  but  there  is  a  termination 
of  the  contractual  relation. 

While  (as  both  parties  concede)  our  own  cases  have 
not  directly  settled  some  of  the  questions  at  bar,  it  seems 
to  us  it  is  settled  in  this  jurisdiction  that  such  a  retaking 
does  not  work  a  rescission,  and  that,  hence,  cases  in  other 
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jurisdictions  which  hold  the  contrary  cannot  rule.     We 
think  that  Richards  v.  Hellen,  153  Iowa  66,  determines  i 
(whatever  else  it  leaves  unsettled)  that  taking  possession  A 
on  default  in  payment,  and  under  a  contract  authorizing  thy  \y 
taking  of  such  possession,  is  not  a  rescission  of  the  coif 
tract,  but  proceeding  under  and  iiu4filrmance  of  the  con- 
tract ;  that  the  decision  goes  beyond  mere  intimation ;  and 
that  it  was  not  a  pronouncement  which  could  not  compe- 
tently be  made  in  a  replevin  suit. 

2-b 
As  is  not  unusual,  the  way  to  the  vitals  of  the  decision 
is  filled  with  some  unnecessary  obstructions.    That  the  ven- 
dor may  retake  under  the  contract  without  refunding  or 

tendering  a  refund  of  the  payments  he  has 
received  (Duke  v.  Shackleford,  56  Miss.  552, 
Fairbanks  v.  M alloy,  16  111.  App.  277)  does 
S3it»emade.pay"  not  necessarily  settle  there  may  be  no  re- 
covery of  such  payments.  Numerous  cases 
in  which  the  vendor  was  permitted  to  retain  all  payments 
made  by  him  involved  contracts  which  expressly  provided 
for  such  retention.  Of  course,  such  decisions  are  inappli- 
cable here.  That  repayment  was  denied  because  there  was 
an  express  contract  to  forfeit  what  had  been  paid  cannot 
aid  appellee,  who  has  no  such  agreement.  On  -the  other 
hand,  that  repayment  was  denied  where  there  was  a  con- 
tract providing  that  all  payments  made  should  be  retained, 
does  not  prove  that  there  must  be  a  repayment  unless  there 
is  a  contract  that  payments  made  may  be  retained.  What 
appellee,  then,  has  to  meet  is  the  cases  which  hold  that  pay- 
ments made  may  not  be  retained,  in  the  absence  of  an  ex- 
press agreement  authorizing  their  retention.  Cases  so 
holding  have  already  been  considered. 

III.  Little  importance  has  been  attached  to  the  pres- 
ence of  an  express  agreement  that  payments  made  should 
be  forfeited  when  it  was  clear  that  the  vendee  was  wholly  in 
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fault.  In  case  of  a  conditional  sale  of  goods,  where  the 
condition  is  not  performed  by  the  vendee,  the  vendor  may 
establish  his  property  in  the  goods  without  rescission,  and 
without  repaying  a  partial  payment  made  by  the  vendee. 
Mar 8 ton  v.  Baldwin,  17  Mass.  605,  606 ;  Dwinel  v.  Howard, 
30  Me,  258;  Green  v.  Qreen,  9  Cowen  (N.  Y.)  46;  Haynes 
v.  Hart,  42  Barb.  58 ;  Raymond  Co.  v.  Kahn,  124  Minn.  426 
(145  N.  W.  164) ;  Freeth  v.  Burr,  L.  R.  9  C.  P.  208;  Hans- 
brough  v.  Peck,  5  Wall.  497;  Ray  field  t?.  V<m  Meter,  120 
Cal.  416  (52  Pac.  666) ;  Herzog  v.  Pwrdy,  119  Cal.  99  (51 
Pac.  27,  at  29) ;  White  v.  Solomon,  164  Mass.  516;  Blake 
v.  Hedges,  14  Ind.  566.  In  Battle  v.  Rochester  City  Bank, 
5  Barb.  (N.  Y.)  414,  at  421,  the  reasoning  is  that,  to  allow 
one  whose  default  in  making  further  payments  is  unex- 
cused  to  recover  back  the  money  he  has  paid,  would  belittle 
short  of  offering  a  bounty  for  the  violation  of  contracts. 
In  Ketchum  v.  Evertsoti,  13  Johns.  (N.  Y.)  358,  it  is  de- 
clared it  would  be  an  alarming  doctrine  that  the  plaintiff 
might  violate  a  contract,  and,  because  he  choose  to  do  so, 
make  his  own  infraction  of  the  agreement  the  basis  of  an 
action  for  money  had  and  received;  and  that,  if  such  an 
one  may  so  recover,  then  so  may  "every  man  who  makes  a 
bad  bargain  and  has  advanced  money  upon  it."  In  Ray- 
field  v.  Van  Meter,  120  Cal.  416  (52  Pac.  666),  it  was  said: 

"A  buyer  who,  without  lawful  excuse,  refuses  to  go  for- 
ward with  his  contract,  is  not  entitled  to  recover  back  mon- 
ey paid  on  account  thereof.  *  *  *  It  seems  to  us  that 
there  is  little  equity  and  certainly  no  sound  policy  in  al- 
lowing  a  buyer  under  such  circumstances  to  be,  at  pleas- 
ure, quit  of  his  contract,  with  no  other  liability  than  such 
as  the  law  would  have  implied  had  there  been  no  contract 
of  sale  at  all." 

And  Tiedeman  on  Sales,  Par.  219,  Parsons  v.  Smilie, 
97  Cal.  647  (32  Pac.  702),  Hicks  t\  Lovell,  64  Cal.  14  (27 
Pac.  942),  and  Thirlby  v.  Rainbow,  93  Mich.  164  (53  N.  W. 
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159),  are  cited  in  support.  Upon  this  reasoning,  subrules 
have  been  builded  up.  In  Havikmd  v.  Johnson,  7  Daly 
(K.  T.)  297,  at  301,  there  was  a  clause  that  payments  made 
should  be  forfeit.  But  the  existence  of  that  provision  does 
not  affect  the  decision.  The  provision  is  disregarded;  for 
the  decision  is  that,  where  the  vendee  is  in  default,  the  pay- 
ments may  be  retained  without  the  aid  of  a  forfeiture 
clause ;  that  an  agreement  forfeiting  payments  made  by 
the  one  party  in  fault  is  to  be  implied.  It  has  been  held, 
too,  that,  to  warrant  a  recovery  of  payments  made,  there 
must  be  an  agreement  to  refund ;  that,  else,  an  inducement 
would  be  offered  to  a  purchaser  "to  violate  his  agreement." 
Haynes  v.  Hart,  42  Barb.  (N.  Y.)  58;  Latham  v.  Sumner, 
89  111.  233,  at  234;  Fairbanks  v.  M alloy,  16  111.  App.  277. 
To  like  effect  is  Tufts  v.  D>Arcambal,  85  Mich.  185  (48  N. 
W.  497). 

3-a 

One  attempted  avoidance  seems  to  be  that  Haynes  v. 
Hart,  42  Barb.  (N.  Y.)  58,  has  been  overruled  by  statute 
and  superseded  by  Roach  v.  Curtis,  191  N.  Y.  387.  It  is 
farther  pointed  out  that  the  rule  contended  for  by  appellee 
has  been  made  nugatory  in  New  York,  Ohio,  Tennessee,  Ver- 
mont, and  Massachusetts,  by  statute  enactment.  The 
avoidance  destroys  itself.  The  Roach  case,  in  superseding 
the  Haynes  case,  but  obeys  the  mandate  of  the  New  York 
legislature.  And  some  decisions  in  other  states  do  no  more 
than  abrogate  in  those  states  the  rule  applied  in  this  case 
by  the  trial  court,  because,  and  merely  because,  the  leg- 
islature has  so  decreed.  The  enactment  of  such  statutes 
is,  as  much  as  anything,  a  legislative  concession  that,  with- 
out such  statutes,  the  rule  would  be  the  one  under  which 
the  demurrer  here  was  sustained. 

For*Findley  v.  Koch,  126  Iowa  131,  appellant  claims 
that  therein  this  court  recognized  the  right  to  recover  pay- 
ments made  upon  a  contract  which  the  vendor  has  rescind* 
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SALES:    Conditional  Sales— Recovery  of  Payments — Allowance  for 

3  Use  and  Depreciation— Pleading— No  Necessity  for  Counterclaim. 
In  an  action  by  the  buyer  for  the  recovery  of  payments  made 
upon  a  piano  which  has  been  retaken  by  the  seller,  the  seller  is 
not  required  to  plead  the  use  and  depreciation  of  the  piano  by 
way  of  set-off  or  counterclaim,  as  the  buyer  is  required  to*  plead 
the  amount  of  her  unpaid  demand  alter  taking  into  consideration 
such  use  and  depreciation. 

Evans  and  Preston,  JJ.,  dissent. 

PLEADING:    Demurrer — Conclusion  of  Law— Non-Rescission  of  Con- 

4  tract  Whether  the  retaking  by  the  seller  of  a  piano,  which  had 
been  sold  on  payments,  with  title  remaining  in  seller,  for  de- 
fault of  payments,  was  a  rescission  of  the  contract,  was  a  ques- 
tion of  law,  and  a  demurrer  to  a  petition  for  the  recovery  of 
payments  made  thereunder  did  not  admit  the  conclusion  in  the 
petition  that,  under  the  law,  the  facts  alleged  in  the  petition 
worked  a  rescission. 

SALES:     Conditional     Sales — Retaking     Possession — Non-Rescission. 

5  The  retaking  of  a  piano,  where  the  contract  for  its  conditional 
sale  authorizes  a  taking  of  possession  on  default  in  payments* 
does  not  work  a  rescission  of  the  contract  so  as  to  require  restor- 
ation by  the  seller  of  payments  already  made  by  the  buyer,  but 
is  a  proceeding  under  and  in  affirmance  of  the  contract. 

SALES:    Conditional  Sales — Retaking  Possession— Seller  Can  Retain 

6  Payments  Made.  Regardless  of  any  forfeiture  clause  in  a  con- 
ditional sale  contract  under  which  the  seller  retains  title  to  prop- 
erty, with  right  to  retake  it  on  default  of  the  buyer,  the  seller 
may,  where  the  buyer  is  wholly  at  fault,  retake  such  property 
without  rescission,  and  without  repaying  any  partial  payments 
received  by  him. 

SALES:    Conditional  Sales — Retaking—Right  to  Possession  by  Seller. 

7  That  a  seller  makes  claim  to  be  the  absolute  owner  of  a  piano 

which  he  has  retaken  from  the  buyer  under  a  conditional  sale 
contract  providing  for  such  retaking  in  case  of  default  in  pay- 
ments, and  providing  that  title  shall  remain  in  the  seller,  only 
adds  possession  to  the  title,  and  does  not  give  the  buyer  the 
right  to  recover  the  payments  he  has  made. 

Appeal  from  Polk  District  Court. — W.  H.  McHbnry,  Judge. 

May  15,  1919. 
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The  parties  contracted  that  the  Piano  Company  should 
retain  title  to  a  piano  delivered  to  appellant,  Mohler;  that 
the  instrument  should  be  paid  for  in  partial  payments ;  and 
that,  on 'default  in  such  payments,  the  company  might  re- 
possess itself  of  the  instrument.  Payments  were  defaulted, 
and  possession  accordingly  taken.  In  this  suit,  appellant 
sought  to  recover  all  the  payments  she  had  made  before 
the  instrument  was  retaken.  Demurrer  to  her  petition  was 
sustained,  and  she  appeals. — Affirmed. 

KeUhley  d  Bump,  for  appellant. 

Henry  d  Henry,  for  appellee. 

Salinger,  J. — I.  As  a  supersession  to  the  contract 
originally  made,  the  parties  made  a  second  one.  The  price 
was  $325.  The  first  contract  was  made  on  April  15,  1909 ; 
the  second  on  April  28,  1911.  At  the  time  the  second  one 
was  made,  the  payments  then  made  amounted  to  about 
$116.26.  The  second  contract  took  no  account  of  part  of 
this  payment  made.  The  total  payments,  including  said 
$116.26,  aggregate  $£77.25.  Counting  time  of  possession 
most  favorably  to  appellant,  by  starting  in  from  the  time 
the  second  contract  was  made,  and  she  had  possession  of 
the  instrument  from  April  28,  1911,  to  the  time  at  which  the 
company  retook  the  instrument — something  like  four  years 
and  a  half.  It  is  not  strained  to  assume  that,  in  addition 
to  losing  the  use  of  this  instrument  for  that  time,  the 
company  suffered  some  loss  by  the  depreciation  occurring 
during  that  time.  The  petition  to  which  the  demurrer  was 
sustained  does  not,  in  terms,  refer  to  use  and  depreciation, 
makes  no  tender  on  their  account,  and  demands  repayment 
of  every  dollar  plaintiff  has  paid  on  the  contract,  to  wit, 
$277.25.  One  ground  of  the  demurrer  is  that  "the  retaking 
of  the  possession  of  the  said  piano  by  means  of  a  writ  of 
replevin  at  a  time  when  payments  attached  to  plaintiff's 
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tract  authorizes  him  to,  is  still  liable  to  repay  what  has 
been  received,  the  contract  title,  completed  by  or  added  to 
by  possession,  would  little  change  the  situation  between 
the  parties.  We  have  to  say  this  is  manifestly  so.  For,  if 
asserting  a  title  which  the  contract  gives  the  vendor,  and 
taking  possession  authorized  by  the  contract,  still  leaves  it 
open  to  the  defaulting  vendee  to  recover  the  payments  made, 
the  only  thing  that  having  full  title  coupled  with  posses- 
sion would  accomplish  would  be  a  permit  to  such  owner  to 
retain  the  property  until  such  time  when,  if  ever,  it  should 
please  the  defaulter  to  make  the  defaulted  payments. 
Coupled  with  the  permission  thus  to  retain  the  property, 
would  be  a  command  that  the  "owner"  should  not  dispose 
of  the  property  to  a  third  person.  He  would  be  "full  own- 
er," except  that  he  would  have  no  right  to  dispose  of  what 
he  "owned,"  because,  in  effect,  the  party  in  fault  for  break- 
ing his  contract — the  contract  which  is  the  only  thing  that 
gave  hrm  any  rights — can  compel  this  owner  to  hold  the 
property  at  the  pleasure  of  the  defaulter.  As  said  in 
Ketchum  v.  Evertson',  13  Johns.  (N.  Y.)  359,  365: 

"To  say  that  the  subsequent  sale  of  the  land  gives  a 
right  to  the  plaintiffs  to  recover  back  the  money  paid  on 
the  contract  would,  in  effect,  be  saying  that  the  defendant 
could  never  sell  it  without  subjecting  himself  to  an  action 
by  the  plaintiff." 

In  our  opinion,  the  ruling  and  judgment  of  the  trial 
court  must  be — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  J  J.,  concur. 

Evans  and  Preston,  JJ.,  concur  except  as  to  Division 
I  of  the  opinion. 
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Beryl  Stilwell,  Appellee,  v.  J.  H.  Stilwell  et  al., 

Appellants. 

APPEAL  AHD  ERROR:    Review— Brief  Points.    Appellate  review  la 

1  limited  to  what  is  presented  by  the  "Brief  Points." 

APPEAL  AND  ERROR:    Harmless  Error— Evidence  Received  With- 

2  out  Objection.  Where  no  objection  was  made  to  reception  of 
testimony,  nor  motion  made 'to  strike  out  the  same,  its  exclu- 
sion 1b  not  error. 

TMAL:    Reception  of  Evidence— Rejection— Inadmissible  for  Pnr- 

3  pose  Offend.  Evidence  is  properly  excluded  which  is  not  ad- 
missible for  the  purpose  for  which  counsel  declares  it  is  offered. 

HUBBAKD  ANT}  WITE:    Evidence— Alienation  of  Affections — Im- 

4  materiality  of  Testimony.  Testimony  of  a  third  person  that  he 
had  talked  with  the  husband  as  to  his  conduct  towards  his  wife, 
and  as  to  what  sort  of  a  girl  she  was,  and  that  she  was  a  nice 
and  pleasant  little  lady,  there  being  no  showing  that  the  defend- 
ants in  the  alienation  suit  had  anything  to  do  with  the  witness' 
going  to  the  husband,  did  not  in  any  degree  tend  to  prove  that 
the  defendants  did  anything  towards  promoting  the  continuance 
of  the  marital  relation,  or  to  bring  about  proper  treatment  of 
the  wife  by  the  husband. 

APPEAL  AND  ERROR:    Review— Waiver  of  Objections  by  Not  Rais- 

5  log  in  Brief  Points.  Action  of  trial  court  in  rejecting  testimony 
will  not  be  considered  on  appeal,  where  not  in  the  class  covered 
by  the  brief  points. 


AND  WIFE:  Evidence— Alienation  of  Affections — Imma- 
6  terial  Testimony.  Where,  in  an  action  by  the  wife  against  the 
parents  of  her  husband  for  the  alienation  of  his  affections,  one 
of  the  defendants  had  testified  to  having  told  the  wife  that 
rumor  accused  her  of  unchastity,  and  that  the  husband  had  said 
it  was  a  He,  an  explanation  by  the  witness  why  she  told  the 
matter  would  not  tend  to  show  that  the  witness  was  making  an 
effort  with  either  the  husband  or  the  wife  to  induce  either  or 
both  of  them  to  continue  the  marital  relations. 

EVIDENCE:    Husband  and  Wife— Alienation  of  Affections — Mental 

7  Attitude.    In  an  alienation  suit,  the  wife  may  testify  directly 

to  her  mental  and  emotional  attitude  toward  her  husband,  and 

causes  producing  the  same.    Therefore,  held  that,  in  such  an  ac- 
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tion  by  the  wife  against  the  husband's  parents,  it  was  error  to 
strike  out  testimony  of  one  of  the  defendants  as  a  witness  that 
she  was  willing,  at  the  time  the  wife  was  taken  from  defendants' 
home,  for  her  to  remain. 

HUSBAND  AND  WIFE:    Alienation  of  Affections — Grounds— Design 

8  and  Malice.  There  can  be  no  recovery  by  the  wife  against  the 
parents  of  her  husband  for  the  alienation  of  his  affections  unless 
they  designed  and  intended  to  effect  an  alienation  and  separation, 
and  what  they  did  in  furtherance  of  this  design  accomplished  the 
alienation  and  separation;  and  malice  must  be  shown.  The  par- 
ents are  within  their  rights  in  giving  advice  to  their  children, 
even  after  the  marriage  of  the  children,  and  if  the  advice,  being 
merely  indiscreet,  tends  to  promote  an  estrangement,  the  par- 
ents are  within  their  rights  in  giving  such  advice,  unless  prompt- 
ed by  malice. 

APPEAL  AND  BBBOB:      Beview.    In  determining  whether  there 

9  was  a  case  for  the  jury,  the  appellate  court  cannot  interfere  with 
the  verdict  of  <the  jury  unless  it  can  say,  as  a  matter  of  law. 
that  the  proof  adduced  was  insufficient  to  sustain  the  verdict; 
and  the  narrow  question  is,  Could  the  jury  find  that  the  nec- 
essary elements  in  the  proof  have  been  established? 

TBIAL:    Directed  Verdict— Strongest  Inferences  Seasonably  Deducl- 

10  ble  from  Most  Favorable  Evidence.  As  against  a  motion  to  direct 
a  verdict  for  the  defendant,  the  plaintiff  is  entitled  to  have 
taken  as  true  the  evidence  adduced,  and  to  have  the  benefit  ot 
the  strongest  inferences  reasonably  deducible  from  such  evi- 
dence. 

HUSBAND  AND  WIFE:    Alienation  of  Affections— Circumstantial 

11  Evidence— Nature  of  Proof.  An  alienation  suit  can  be  established 
by  circumstantial  evidence,  by  facts  that  do  not  make  the  whole 
case,  aided  by  just  inferences  from  these  facts  in  combination 
with  others. 

HUSBAND  AND  WIFE:    Alienation  of  Affections— Sufficiency  of 

12  Evidence.  Evidence  reviewed,  and  held  sufficient  to  sustain  a 
verdict  of  the  jury  in  favor  of  a  wife  against  the  parents  of  her 
husband  for  alienation  of  affections. 

TBIAL:    Instructions — Form,  Bequisites,  and  Sufficiency — Correct  bnt 

13  Not  Explicit — Waiver.  The  remedy  for  an  instruction  that 
merely  lacks  in  fullness  is  to  offer  instructions  supplying  what 
is  lacking. 

APPEAIi  AND  EBBOB:    Beview- Instructions — Insufficient  Assign* 

14  meat    It  is  not  the  duty  of  the  appellate  court  to  examine  the 
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charge  of  eight  pagee  as  a  whole,  to  ascertain  whether,  some- 
where in  it,  there  is  an  instruction  which  offends  against  a  rule 
sited  in  a  brief  point. 


HEW  TBIAL:    Grounds— Newly  Discovered  Evidence—Misconduct 

15  of  Jury.  The  court  did  not  err  in  overruling  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  in  that, 
during  an  adjournment  of  the  trial,  the  plaintiff  engaged  in  a 
conversation  in  a  low  tone  with  one  of  the  Jurors,  where  there 
was  no  showing  that  the  defendants  were  not  advised  of  this 
before  the  trial  closed,  and  the  matter  was  not  called  to  the 
attention  of  the  court  before  the  motion  for  the  new  trial  was 
filed;  as  it  was  their  duty  to  make  objection  then,  and  to  ask  an 
Inquiry  into  what  was  said  and  done,  and  to  make  application 
to  have  the  panel  dismissed  and  a  new  trial  then  ordered. 

HEW  TBIAL:    Grounds-— Newly  Discovered  Evidence-— Insufficient 

16  Showing— Lack  of  Diligence.  Such  diligence  as  would  make  it 
an  abuse  of  the  discretion  of  the  court  to  overrule  a  motion  for 
new  trial  on  the  ground  of  newly  discovered  evidence  is  not 
shown  by  an  affidavit  stating  "that,  prior  to  the  trial,  I  made 
all  the  investigation  that  I  could,  in  effort  to  find  testimony  to 
present  at  said  trial,  and  then  I  did  not  learn  of  the  matters 
and  things  hereinafter  set  forth  until  the  close  of  the  trial." 


Appeal  from  Marion  District  Court. — Lorin  N.  Hays, 

Judge. 

May  15,  1919. 

The  plaintiff  is  married  to  the  son  of  the  defendants. 
She  charges  that,  by  divers  means,  the  defendants  alienated 
the  affections  of  plaintiff's  husband  from  her,  and  caused 
him  to  separate  from  her  and  to  refuse  to  furnish  her  a 
home.  From  verdict  and  judgment  in  her  favor,  the  de- 
fendants appeal. — Affirmed. 

L.  D.  Teter,  for  appellants. 

W.  O.  Vander  Ploeg,  for  appellee. 

Salingsb,  J. — I.  Complaint  is  made  of  the  reception 
and  exclusion  of  testimony.  It  is  settled  in  this  court  that 
appellate  review  is  limited  on  what  is  presented  by  the 
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"Brief   Points."     But   as   to   some  of   the 

1.  appeal  and        matters  complained  of,  it  is  clear  that,  with 

error  :  review : 

brief  points.        or  without   reference   to   the  brief   points, 

the  complaint  is  not  well  made. 
The  father  of  the  plaintiff  testified: 
"My  daughter  told  me  that  she  would  be  willing  to 
live  anywhere,  even  in  a  tent,  if  he  would  get  one  away 

from  them." 

2.  appeal  and  ^0  objection  was  made  to  the  recep- 

ebrob :   barm-  '  r 

dcn^'riVivedi*   t*on  °*  ^is  testimony,  nor  was  there  mo- 
objection.  tion  to  strike  the  same  out. 

I.  W.  Stilwell,  a  witness  for  the  de- 
fendants, was  asked  to  state  whether  or  not  the  witness 
ever  talked  with  the  husband  of  the  plaintiff  "with  ref- 
erence to  his  conduct  towards  his  wife,  and  in  reference 

to  her;    what  sort  of  a  girl  she  was,  and 

3.  trial:  rccep-      that   she  was  a   nice  and  pleasant  little 
dence°:  rejec-       lady."      On    objection's    being    made    that 

tion  :    inad- 
missible for         this    was    incompetent,    immaterial,    and 

purpose 

offered.  hearsay,  unless  shown  to  have  been  made 

in  the  presence  of  the  plaintiff,  the  court 
inquired  what  counsel  claimed  for  this,  and  was  answered 
the  claim  was  the  question  was  a  proper  one  because  "the 
defendants  have  the  right  to  show  anything  they  ever  did 
towards  inducing  their  son  to  live  with  the  plaintiff  and 
treat  the  plaintiff  well."  Thereupon,  the  court  sustained 
the  objection  made,  with  a  statement  that,  if  the  witness 
were  testifying  to  what  the  demeanor  of  the  husband  was 
toward  his  wife,  it  would  be  competent,  but  that  what 
some  third  person  said,  or  what  "he"  might  have  said  to 
some  third  person,  is  not  competent.  It  is  not  necessary 
to  determine  whether  this  be  or  be  not  the  best  reason  that 
can  be  advanced  for  refusing  to  let  this  witness  answer 
this  question.  We  are  content  with  sustaining  the  ruling 
because,  clearly,  the  proposed  testimony  was  not  admis- 
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able  for  the  purpose  of  which  counsel  declared  it  was  be- 
ing offered.     How  could  the  fact  that  the 
4.  hchbaxd  and     witness  had  talked  with  the  husband  with 
dence':  aJkna-     reference  to  the  conduct   of  the  husband 

Uon   of   affec- 
tions: imma       towards  the  plaintiff,  and  talked  with  the 

tertality  of 

twtinaony.  husband    with   reference  to   the  wife,   and 

talked  with  him  as  to  what  sort  of  a  girl 
die  was,  and  in  the  talk  said  that  she  was  a  nice  and 
pleasant  little  lady,  in  any  way  tend  to  show  that  the  de- 
fendants did  something  towards  /inducing  their  son  to 
live  with  the  plaintiff  and  treat  her  well?  There  is  no 
evidence  that  the  defendants  induced  the  witness  to  speak 
to  the  husband.  To  reverse  for  excluding  this  testimony, 
we  would  be  compelled  to  hold  that,  if  a  third  person 
talked  with  the  husband  as  to  his  conduct  toward  his  wife 
and  with  reference  to  the  wife,  and  talked  with  the  hus- 
band as  to  what  sort  of  girl  the  wife  was,  and  said  that 
she  was  a  nice  and  pleasant  little  lady,  this  would  be  evi- 
dence from  which,  a  jury  could  find  that  the  defendants 
bad  made  an  effort  to  induce  their  son  to  live  with  and 
treat  his  wife  well.  Manifestly,  such  testimony  does  not  in, 
any  degree  tend  to  prove  that  the  defendants  did  anything 
towards  promoting  the  continuance  of  the  marital  rela- 
tion, or  to  bring  about  proper  treatment  of  the  plaintiff. 
To  say  the  least,  the  objection  that  the  proposed  testimony 
was  immaterial  is  well  taken. 

la 
We  now  turn  to  the  only  brief  point  dealing  with  rul- 
ing on  testimony.    It  is  as  follows : 

"Defendants  may  show  what  they  did  to  induce  their 
son  to  live  with  plaintiff.  What  defendants  said  to  ac- 
complish the  same  purpose  is  a  part  of  the  res  gestae,  and 
is  equally  admissible.  The  fact  that  the  statements  were 
not  made  in  the  presence  of  the  plaintiff  is  wholly  imma- 
terial.    Such  testimony  is  substantive  of  verbal  acts  tend- 
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ing  to  show  that  defendants  were  trying  to  induce  the  son 
to  live  with  plaintiff." 

It  is  manifest  this  makes  no  complaint  of  the  recep- 
tion of  testimony,  and  is  an  assertion  that  there  was  error 
in  rejecting  testimony  for  reasons  stated.  This  disposes 
of  the  one  assignment  that  goes  to  the  reception  of  tes- 
timony, to  wit,  allowing  the  father  of  the  plaintiff  to  tes- 
tify, in  answer  to  a  question  of  why  plaintiff  left  the  home 
of  defendants,  that  she  did  so  "on  account  of  the  treat- 
ment she  was  getting."  It  may  be  assumed  that  the  ob- 
jections lodged  to  this  testimony  were  well  taken.  But  the 
appellants  may  waive  error  in  that  regard.  They  did  so  by 
limiting  the  brief  points  to  the  rejection  of  testimony. 

1-b 

We  have  already  disposed  of  the  refusal  to  let  the  wit- 
ness I.  W.  Btilwell  detail  what  talk  he  had  had  with  the 
husband  of  plaintiff.    It  is  not  amiss  to  add  that  this  re- 
fusal may  not  be  reviewed,  because  what 
5-  £r£JfL  AND       was  ruled  out  is  not  in  the  class  covered 

arbor  :  re- 

rf*i*a27      by  *"»  brief  P°int- 

by  not  raising  1  0 

•     in  brief  points.  xm%m 

The  plaintiff  testified  that,  the  morning 
after  her  baby  was  born,  defendant  Mrs.  Sarah  Btilwell 
"said  she  had  heard,  she  said  she  told  Deny  something; 
and  I  said,  'What  did  he  say?7  and  she  said  Deny  said  it 

was   a   damned   lie;    and   I    said,    'What 

6.  husband  and      did  you  tell  him?'  and  she  said,  'I  told 

dence':  aiiena-     him  what  a  neighbor  woman  told  me:  that 

tlon  of  affec- 
tions: imma-      you  had  been  intimate  with  another  man; 

terlal   tes- 

timony.  and  Deny  said  it  was  a  damned  lie.' ".   On 

cross-examination,  Mrs.  Sarah  StilweU 
said,  "I  told  Beryl  the  story  that  was  going  around  that 
she  had  been  intimate  with  another  man."  On  redirect, 
she  was  asked  to  explain  why  she  spoke  to  plaintiff  "con- 
cerning these  rumors  that  were  being  circulated.'.    To  this, 
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objection  was  made  that  it  was  incompetent.  It  was  sus- 
tained, with  the  statement  that  the  judge  did  not  believe  it 
was  competent,  "without  she  explained  it  to  Beryl."  This, 
once  again,  may  not  be  the  best  assignable  reason  for  the 
ruling.  But  the  ruling  was  right.  The  brief  point  limits 
review  to  the  claim  that  there  were  exclusions  of  matters 
which  tended  to  show  defendants  did  or  tried  to  do  some- 
thing which  was  calculated  to  induce  their  son  to  live 
with  plaintiff.  If  the  matter  excluded  had  no  tendency 
to  show  anything  of  this  kind,  the  exclusion  was  manifest- 
ly right.  It  will  be  noticed  the  question  did  not  ask  for  an 
explanation  of  why  the  mother  had  communicated  these 
rumors  to  her  son.  The  exact  complaint  is  that  she  was 
not  permitted  to  explain  why  she  communicated  these 
rumors  to  the  son's  wife.  It  does  not  even  appear  that, 
at  the  time  when  the  mother  spoke  to  his  wife  regarding 
these  rumors,  the  son  knew  the  mother  intended  thus  to 
speak.  What  possible  explanation  as  to  why  the  mother 
told  plaintiff  that  rumor  accused  her  of  unchastity  would 
tend  to  show  that  the  mother  was  making  an  effort  with  ei- 
ther husband  or  wife  to  induce  either  or  both  to  continue 
the  marital  relation  and  to  live  in  mutual  affection?  As 
to  how  any  possible  explanation  of  why  this  rumor  was 
told  to  plaintiff  could  show  a  desire  on  part  of  the  teller 
that  the  couple  should  not  be  estranged,  one  must  enter 
the  realm  of  imaginative  speculation — the  realm  of  pure 
fancy.  If  there  ever  was  a  case  wherein  to  apply  the  rule 
that  no  exclusion  will  be  reviewed  without  some  indica- 
tion of  why  the  testimony-  proposed  was  proper  and  rel- 
evant, this  is  such  a  case.  We  have  read  Bailey  v.  Bailey, 
94  Iowa  598,  at  003,  and  Price  v.  Price,  91  Jowa  093,  and 
Miller  v.  Miller,  154  Iowa  344,  at  350,  with  great  *care. 
In  neither  of  them  is  anything  ruled  which  conflicts  with 
our  disposition  of  exclusions  thus  far  dealt  with. 
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1-d 
Defendant  Sarah  Stilwell  was  asked  whether,  at  the 
time  the  parents  of  plaintiff  took  plaintiff  and  her  baby 
away,  she,  the  witness,  was  willing  for  plaintiff  to  remain 

in    witness'    home,    and    answered,    "Yes." 

7*  husband8  and      ^ia  answer  was  stricken  out  for  being  in- 

tion  o?laffec-      competent.     This   ruling   raises   the   most 

at°tit8u<j™ental      serious  question  that  arises  on  the  taking 

of  testimony.  Tn  Miller  v.  MMler,  154  Iowa 
344,  we  held  it  was  error  to  exclude  testimony  that,  after 
husband  and  wife  had  taken  a  trip,  the  parents  of  the 
husband  were  willing  to  allow  them  to  occupy  the  house 
on  the  home  farm  which  they  had  occupied  before  taking 
the  trip.  In  Pooley  v.  Dutton,  165  Iowa  745,  we  declare 
that,  whenever  it  becomes  material  to  show  the  motive, 
intent,  and  mental  attitude  of  a  person,  such  person  may 
testify  directly  thereto,  though  the  testimony  is  to  some 
degree  in  the  nature  of  a  conclusion.  We  therefore  held 
that,  in  an  alienation  suit,  the  wife  might  testify  directly 
to  her  mental  and  emotional  attitude  towards  her  hus- 
band, and  the  causes  producing  the  same.  Both  on  rea- 
son and  on  authority,  this  testimony  given  by  Mrs.  Stil- 
well should  not  have  been  stricken  out.  But  the  question 
rerftains  whether  its  exclusion  was  prejudicial. 

It  will  be  noted  the  answer  did  not  go  beyond  dis- 
closing what  was  the  mental  attitude  of  the  witness  to- 
ward the  plaintiff  at  the  time  spoken  to.  If  what  was 
stricken  out  is,  in  effect,  not  more  than  a  repetition  of 
what  was  not  stricken  out,  then  the  striking  out  worked 
no  prejudice.  Is  not  that  the  situation?  The  witness 
was  allowed  to  say  what  tends  to  show  not  only  that  she 
was  willing  to  have  plaintiff  to  remain  in  the  home  of  the 
witness  at  the  time  when  plaintiff  and  her  baby  were  taken 
away,  but  that  she  was  thus  willing  at  all  times.  She  was 
permitted  to  testify  that,  from  the  time  of  the  marriage 


May  1910]  Ktilwell  v.  Stilwell.  185 

until  the  9th  of  February,  the  couple  were  at  the  home  of 
the  witness  the  larger  portion  of  the  time ;   that,  about  the 
9th  of  February,  plaintiff  came  to  the  house  of  the  witness 
and  remained  all  the  time  until  she  and  her  baby  were 
taken  away;    that  witness  had  always  spoken  kindly  to 
plaintiff;    treated  her  as  well   as  she  knew   how;    never 
spoke  harshly  to  her;    never  scolded   her  on   account  of 
things  either  done  or  omitted ;  and  treated  her  just  like  one 
of  her  own  children.     She  was  permitted  to  say  that  her 
son  objected  to  the  taking  away  of  the  wife  and  baby ;  said 
they  had  as  good  a  home  as  he  was  able  to  offer  at  the 
time,  and  that  he  would  make  a  home  for  them  when  he 
could  do  better.    She  was  permitted  to  say  that  both  her 
son  and  her  husband   said   that   plaintiff   might   remain; 
that  the  husband  of  the  witness  told  plaintiff  she  could 
have  a  home  there  just  as  long  as  she  wanted  it,  and  that 
she  was  perfectly  welcome.     She  said   nothing  indicating 
that  the  expressions  and  sentiments  of  her  son  and  her 
husband  were  not  her  own.     She  states   what  these  two 
said,  in  a  way  to  indicate  that  what  was  said  met  with  her 
approval  and  voiced  her  sentiments.     In  one  word,  while 
she  was  not  permitted  to  say,  in  terms,  that,  at  the  time 
when  the  plaintiff  and  her  baby  went  away,  witness  had 
the  mental  attitude  of  being  willing  that  plaintiff  should 
remain,  she  had  said,  over  and  again,  what,  if  believed, 
carried  to  the  jury  her  claim  that  she  was  at  all  times  will- 
ing plaintiff  should  remain  in  the  home  of  the  witness.     It 
would  seem  the  most  that  striking  out  of  this  one  answer 
accomplished  was  to  strike  out  a  limited  repetition  of  what 
the  same  witness  had  already  fully  testified  to.    It  is  against 
reason  to  believe  the  verdict  would  have  been  different, 
had  this  express  affirmation   of  her  mental  state  in  this 
regard  at  this  particular  time  been  permitted  to  remain  in 
the  record.    The  only  way  that  the  striking  out  could  have 
been  prejudicial  is  on  the  theory  that,  while  the  jury  did 
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not  believe  the  indirect  testimony  of  this  witness  to  the 
effect  that  she  was  willing  to  have  plaintiff  remain,  it 
would  have  believed  the  direct  statement  to  that  effect  had 
it  not  been  stricken  from  the  record,  and  would  have 
changed  its  verdict  because  of  such  belief.  This  is  a 
strained  theory.  We  are  satisfied  that  no  prejudice  was 
worked  by  striking  out  this  answer. 

II.  Was  it  error  to  overrule  a  motion  to  direct  ver- 
dict for  defendants? 

We  held,  in  Bruce  v.  Galvin,  183  Iowa  145,  that  the 
evidence  in  that  case  was  insufficient  to  warrant  a  sub- 
mission to  the  jury,  and  that  was  our  holding  as  to  the 

evidence  in  Moloney  t\  Phillips,  118  Iowa 

8-  5m?  *taEF      9-    In  Seialer  v.  Heisler,  151  Iowa  503,  at 

tiSSs  ?fg£S£ia :   508,  we  held  the  evidence  sufficient  to  make 

maiiS.  and         a  ease  for  a  jury  as  to  one  defendant  and 

insufficient  to  make  one  against  the  other. 
In  Avery  v.  Avery,  110  Iowa  741,  it  is  decided  that  judg- 
ment for  alienation  cannot  be  sustained  on  mere  evidence 
that  defendant  disregarded  the  plaintiff,  took  occasion  to 
show  it  in  petty  ways,  and  that,  on  a  declaration  by  de- 
fendant that  plaintiff  had  better  go,  she  left  her  home, 
against  the  remonstrances  of  her  husband.  In  Corrick  v. 
Dunham,  147  Iowa  320,  we  ruled  that  there  is  not  a  suf- 
ficient  showing  of  malice  by  mere  evidence  that  defend- 
ants were  sorrowful  and  indignant,  and  that  they  mani- 
fested ill  will  toward  plaintiff  when  they  learned  he  had 
secretly  married  their  daughter.  In  Rice  v.  Rice,  104 
Mich.  371,  it  is  held  insufficient  to  sustain  a  verdict  be- 
cause a  father  objected  to  the  marriage  of  the  son  to  plain- 
tiff on  the  ground  that  she  belonged  to  a  certain  church, 
and  afterwards  advised  the  son  it  would  be  unwise  for 
him  to  live  with  plaintiff  if  she  again  joined  that  church. 

On  the  other  hand,  we  held,  in  Price  v.  Price,  91  Iowa 
693,  on  evidence  which,  in  its  total  aspect,  is  not  more  sub- 
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stantial  or  persuasive  than  that  found  in  this  record,  that 
there  was  a  case  for  a  jury ;  and  likewise  in  MUler  v.  Mil- 
ler, 154  Iowa  344,  wherein  we  couple  the  ultimate  conclu- 
sion with  the  statement  "that  the  testimony  tending  to 
show  the  liability  on  the  part  of  some  of  the  defendants  is 
very  weak." 

Pact  decisions  make  weak  precedents;  necessarily,  the 
facts  in  the  cited  case  are  never  quite  the  same  as  in  the 
case  on  trial.  All  that  can  be  accomplished  by  citations  is 
to  furnish  a  general  standard.  That  is  to  say,  citations 
are  of  some  value  if  it  appear  from  them  that,  on  proof  in 
essence  neither  stronger  nor  weaker  than  that  present  in 
the  cited  cases,  it  haa  been  held  either  that  there  was  or 
that  there  was  not  a  case  for  a  jury.  In  the  last  analysis, 
then,  case  law  gives  us  no  aid  beyond  furnishing  a  general 
measuring  stick  wherefrom  to  determine  whether  the  in- 
stant case  has  enough  support  to  go  to  a  jury. 

III.  As  to  some  of  the  things  essential  to  be  proved, 
there  can  be  no  dispute.  The  appellants  are  right  in  say- 
ing there  should  be  no  recovery  against  them  unless  there 
be  evidence  that  they  designed  and  intended  to  effect  an 
alienation,  and  {hat  what  they  did  in  furtherance  of  this 
design  accomplished  the  alienation  and  separation.  See 
Moloney  v.  PhUUpSj  118  Iowa  9 ;  Bailey  v.  Bailey,  94  Iowa 
598,  at  602;  Bruce  v.  Gcdvin,  183  Iowa  145.  It  is  true 
there  must  be  evidence  showing  malice.  Pooley  v.  Button, 
165  Iowa  745;  Heisler  v.  Heteter,  151  Iowa  503;  Miller 
v.  Miller,  154  Iowa  344.  The  same  cases  hold  that,  even 
after  marriage,  the  parents  may  advise  their  children,  and 
that,  if  the  advice  be  merely  indiscreet,  then,  though  it 
does  tend  to  promote  an  estrangement  in  the  married 
couple,  the  parents  are  within  their  rights  in  giving  such 
advice,  unless  the  advice  is  prompted  by  malice.  See,  also, 
Busenbark  v.  Bnsenbark,  150  Iowa  7.  It  is  true  that  the 
mere  giving  of  improper  parental  advice  is  not  alone  suf- 
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ficient  to  establish  the  necessary  malice.  Bvsenibark  v. 
Busenbwrk,  supra.  But  one  must  not  confuse  what  is  nec- 
essary to  prove  a  case  with  the  rules  of  appellate  review- 
that  govern  an  inquiry  into  whether  there  is  enough  evi- 
dence to  send  a  case  to  a  jury,  or  enough  evidence  to  sus- 
tain its  verdict  in  favor  of  the  party  having  the  burden  of 
proof. 

Assume  that,  in  a  suit  for  alienation  against  the  par- 
ents of  one  spouse,  the  evidence  of  malice  and  improper  mo- 
tive must  be  strong,  or  at  least  stronger  than  if  the  suit 

were  against  a  stranger.  But  so  on  an 
°*  tH^  ™?«„     indictment  charging  murder  in  the  first  de- 

erkor  :   review.  °     ° 

gree,  it  is  essential  Jo  prove  specific  intent 
to  kill,  beyond  reasonable  doubt.  That,  however,  is,  in  a 
sense,  a  trial  rule.  It  is  the  duty  of  the  court  to  tell  the 
jury  that  it  must  not  convict  unless  the  proof  be  of  that 
degree.  It  is  the  duty  of  the  jury  to  acquit  unless  it  finds 
proof  of  the  required  potency.  But  all  that  does  not 
change  what  is  for  appellate  review.  When  the  jury  is 
properly  charged  as  to  what  is  requisite  proof,  and  returns 
a  verdict  for  the  party  having  the  burden  of  proof,  we  do 
not  try,  as  a  question  of  fact,  whether  the  proof  is  of  the 
required  strength.  In  determining  whether  there  was  a 
case  for  a  jury,  we  cannot  interfere  with  the  finding  of  the 
jury  because  we  are  of  opinion  that,  were  we  sitting  as 
jurors,  we  would  have  held  that  the  proof  was  not  as 
strong  as  was  required.  In  the  case  at  bar,  all  we  may 
inquire  into  is  whether  we  can  say,  as  matter  of  law,  that 
the  proof  adduced  was  insufficient.  The  jury  has  found 
that  the  essentials  to  a  verdict  have  been  sufficiently  es- 
tablished. We  can  interfere  only  if  we  may  say  that  no 
reasonable  mind  could  so  find.  It  is  not  a  question  of  what 
we  think  of  the  evidence.  The  narrowr  question  before  us 
is  whether  a  jury  could,  in  reason,  find  that  the  matters 
we  have  referred  to  as  being  necessary  elements  in   the 
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10.  TmiAL :  di- 
rected   rer- 
dkrt :   strong- 
est infer- 
ences  rea- 
sonably de- 
dncible  from 
most  favor- 
able evi- 


proof  hare  been  established.  We  have  already  said  that, 
as  a  guide  to  appellate  review,  fact  cases  are  of  little  help. 
In  the  last  analysis,  the  question  here  is  whether,  as  mat- 
ter of  law,  the  evidence  in  this  very  case  is  insufficient  to 
sustain  a  recovery.     Of  course,  we  shall  not  attempt  to 

set  out  the  evidence.  Much  less  than  do- 
ing that  will  suffice  to  make  clear  why  here 
was  a  jury  case.  As  against  the  motion  to 
direct  a  verdict  for  the  defendants,  the 
plaintiff  is  entitled  to  have  taken  as  true  the 
evidence  adduced  by  her,  and  to  have  the 
benefit  of  the  strongest  inferences  reason- 
ably deducible  from  this  evidence.  Measuring  the  case  by 
these  standards,  we  find  that  the  following  matters  are  ei- 
ther shown  without  dispute,  or  that  the  jury  could  find 
their  existence: 

The  plaintiff  was  a  mere  child  when  she  married  her 
husband;  a  man  then  but  20  years  old.  Unfortunate  things 
occurred  prior  to  the  marriage;    but  the  jury  could  find 

that,  despite  all  these,  the  couple  lived  to- 
gether affectionately  for  a  time,  and  that, 
for  a  time,  the  husband  never  intimated 
a  doubt  as  to  the  paternity  of  the  child 
that  was  born  to  them  after  the  couple  did 
marry.  It  is  either  established  without 
dispute,  or  the  jury  could  find,  that  either  or  possibly  both 
defendants  advised  this  young  husband  of  rumors  impugn- 
ing the  chastity  of  his  wife;  that,  while  at  first  he  brand- 
ed these  rumors  as  being  a  lie,  after  repetitions  of  them 
he  withdrew  himself  from  his  wife,  and  when  his  child  was 
born,  he  denied  plaintiff  the  consideration  due  her  under 
the  circumstances ;  and  that  he  failed  to  display  any  nat- 
ural affection  for  the  child.  The  jury  could  find  the  son 
was  quite  under  the  control  of  his  father,  and  refused  to 
make  any  arrangements  as  to  his  own  family  until  he  had 
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seen  his  father;  could  find  that,  when  the  parents  of  the 
plaintiff  suggested  it  might  be  better  for  the  young  couple 
to  be  established  in  a  home  of  their  own,  and  when  the 
father  of  the  plaintiff  offered  to  furnish  half  the  money  re- 
quired to  establish  such  a  home,  the  father  of  the  hus- 
band responded  that  it  was  no  use,  and  would  be  a  waste 
of  money;  that  both  father  and  mother  then  suggested 
that  the  thing  to  do  was  for  them  to  pay  the  wife  a  sum 
of  money  as  a  consideration  for  releasing  the  husband; 
could  find  the  mother  added  it  was  no  use  to  urge  the 
couple  to  live  together,  and  that  to  do  so  would  lead  to 
suicide,  and  perhaps  murder.  It  could  find  that,  on  the 
next  day,  and  after  having  consulted  a  lawyer,  the  defend- 
ants once  more  declined  to  help  establish  an  independent 
home,  and  said  that,  if  the  couple  lived  together,  it  would 
lead  to  murder  or  suicide,  and  that  it  was  their  desire 
that  the  couple  should  separate;  it  could  find  that,  in 
answer  to  an  inquiry  whether  the  father  did  not  desire  the 
couple  to  live  together,  he  responded  that,  while  he  had 
not  yet  told  anyone,  he  would  tell  his  then  interrogator, 
the  father  of  the  plaintiff,  that  defendant  did  not  so  de- 
sire, at  which  point  the  mother  added  that  it  was  no  use 
to  urge  them  to  live  together,  and  that  to  do  so  would  lead 
to  suicide,  and  perhaps  murder.  It  could  find  the  father 
stated  before  the  son  that  the  father  desired  to  separate 
the  son  from  plaintiff.  It  could  find  that,  on  the  day  fol- 
lowing the  birth  of  the  child,  defendant  J.  H.  Stilwell  told 
the  mother  of  plaintiff  he  thought  the  marriage  would  not 
be  a  success,  and  prophesied  that  plaintiff  and  her  hus-. 
band  would  not  live  together. 

The  jury  could  believe  that,  about  a  week  before  the 
baby  was  born,  the  defendant  Sarah  Stilwell  came  to  plain- 
tiff and  told  her  that,  after  the  baby  was  born,  Sarah 
would  take  it,  and  plaintiff  could  go  out  in  the  world  and 
have  a  good  time  and  get  another  man;   and  that  she  ex- 
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pressed  a  hope  that  the  baby  would  never  breathe.  It  is 
true  the  defendants  testify  they  were  welcoming  the  plain- 
tiff in  their  home,  and  desired  her  to  remain  there ;  but  the 
jury  could  find  that  this  was  inspired  by  consultation  with 
a  lawyer,  and  that  the  welcome  was  a  pretended  and  spuri- 
ous one.  True,  none  of  these,  nor  all  together,  can  be  said 
to  be  direct  evidence  that  the  defendants  confederated  to- 
gether to  estrange  and  separate  this  couple.  But  an  aliena- 
tion suit  can  be  established  by  circumstantial  evidence, 
by  facts  that  do  not  make  the  whole  case,  aided  by  just 
inferences  from  those  facts  in  combination  with  others. 
The  case  of  Rice  v.  Bice,  104  Mich.  371,  cited  by  appellant, 
very  clearly  indicates  that  the  verdict  may  rest  upon  tes- 
timony short  of  direct ;  and  this  must,  in  reason,  be  so.  It 
is  not  to  be  expected  that,  in  many  cases,  those  who  con- 
spire to  alienate  the  affections  of  a  son  from  his  wife  will 
proclaim  on  the  housetops  that  that  is  their  purpose. 
More  or  less  concealment  is  natural.  More  or  less  evasion 
is  to  be  expected,  when  confronted  with  suit.  . 

It  seems  to  us  the  jury  could  believe,  on  this  evidence, 
that  the  defendants  desired  to  alienate  the  affections  of 
their  son  from  the  plaintiff,  and  to  separate  the  couple,  and 

that  they  used  such  means  to  further  this 
12'  inw^aiiena?  Purpose  as  the  law  deems  to  be  malicious, 
tKSt^raSu5"  improper,  and  unwarranted,  and  that  the 
^JStoce*  means  used  were  calculated  to  and  did  ef- 

fect the  purpose  entertained.  In  one  word, 
we  are  of  opinion  we  cannot  interfere  with  the  verdict  on 
the  ground  that  the  proof  the  law  demanded  of  the  plain- 
tiff has  not  been  supplied,  and  hold  that  here  was  a  fair 
case  for  a  jury. 

In  view  of  this  conclusion,  it  is  unnecessary  for  us  to 
pass  on  a  point  raise*  by  the  appellee,  to  the  effect  that, 
where  there  are  two  or  more  defendants,  and  a  joint  mo- 
tion is  made  by  them  to  direct  a  verdict  for  insufficiency 
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of  testimony,  the  motion  should  be  overruled  if  there  be 
sufficient  testimony  to  take  the  case  against  either  to  a 
jury. 

IV.    There  is  a  complaint  that  the 'instructions  given 
are  erroneous,  and  that  all  of  them  together  disclose  that 
the  cause  was  tried  on  an  erroneous  theory.     An  exami- 
nation of  the  exceptions  to  the  instructions 

13.  trial  :  in-        discloses  that  the  complaint  is  not  that  the 

st ructions :  * 

s?tes'  andUl  charge  as  given  is  incorrect,  but  that  it 
correct  Mit  should  have  been  more  full  than  it  is.  As- 
£ £i4r?llclt :      suming  that  this  complaint  is  found  in  the 

brief  points,  the  answer  is  that  the  remedy 
for  an  instruction  that  merely  lacks  in  fullness  is  to  offer 
instructions  that  supply  what  is  lacking.  Instructions 
were  offered,  and  there  is  a  blanket  complaint  that  it  was 

error  to  refuse  to  give  them.     If  we  can 

14,  «™J?AL  ANI)      consider  the  refusal  of  the  offered  instruc- 

EitttOR :  re- 
ductions: in-    t*on8>  we  would  have  the  question  whether 
siSment.18       *fte  charge  given  did  lack  proper  fullness, 

and  whether  the  offered  and  refused  instruc- 
tions properly  supplied  what  was  lacking.  But  we  can  re- 
view neither  the  instructions  given  or  those  refused,  ex- 
cept in  so  far  as  the  brief  points  present  a  complaint,  point 
out  why  error  was  committed.  The  only  reference  to  in- 
structions found  in  the  brief  points  is  found  in  Point  5, 
and  is  as  follows: 

"An  instruction  assuming  there  is  evidence  that  par- 
ents conspired  together  and  acted  in  concert  with  com- 
mon, malicious  design  to  alienate  the  affections  of  their 
son  from  his  wife,  where  in  fact  there  is  no  such  evidence, 
is  erroneous  and  prejudicial." 

This  narrows  what  we  may  review  to  whether  there  is 
an  instruction  having  the  vice  of  having  assumed  evidence 
on  the  lines  suggested  in  Brief  Point  5.  The  instructions 
given  fill  eight  pages  of  the  abstract.    Nowhere  is  it  point- 
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ed  out  where  any  instruction  offends  against  the  rule  set 
out  in  the  brief  point.  If  there  be  such  an  instruction,  it 
is  certainly  to  be  found  at  some  specific  point  in  the  ab- 
stract. It  is  not  our  duty  to  examine  the  charge  as  a 
whole,  to  ascertain  whether  somewhere  in  it  there  is  an  in- 
struction which  offends  the  rule  asserted  in  said  brief 
point.    See  Wheeler  v.  Schilder,  183  Iowa  623. 

It  is  proper  to  add  that  nowhere  in  the  exceptions 
taken  to  instructions  is  there  an  objection  that  any  in- 
struction assumed  anything.  And  in  Instruction  No.  9, 
the  court  charged  that  "malice  cannot  be  inferred,  but 
must  be  proven  by  a  preponderance  of  the  evidence,  the 
same  as  any  other  fact."  To  be  sure,  appellants  assert  that 
Instruction  9  was  inserted  after  defendant  had  filed  his  ob- 
jection to  instructions.  There  is  no  evidence  in  the  record 
that  this  assertion  is  true.  But  no  matter  when  inserted, 
it  tends  to  show  that  the  court  submitted  malicious  design, 
instead  of  assuming  that  it  existed. 

V.  In  the  errors  relied  on  for  reversal,  it  is  asserted 
the  court  erred  in  overruling  the  motion  of  the  defendants 
to  set  aside  and  vacate  the  verdict  and  t6  grant  a  new 

trial,  and  in  overruling  the  separate  mo- 

is.  Niw  tbial:      tion  of  the  defendant  J.  H.  Stilwell  to  set 

newiy  di*cov-     aside  and  vacate  the  verdict  as  to  him,  and 

fence:  mis-       to  grant  him  a  new  trial.    We  will  assume 

conduct  of 

fcry.  this  is  a  sufficient  assignment,  if  the  mo- 

tions for  new  trial  contain  but  a  single 
ground.  The  fact  is  that  the  joint  motion  has  26  grounds, 
and  takes  up  10  printed  pages  of  the  abstract  It  is  the 
twenty-third  ground  that  deals  with  newly  discovered  evi- 
dence. In  the  twenty-fifth  ground  is  found  the  independ- 
ent motion  of  J.  H.  Stilwell.  It  merely  adopts  the  joint 
motion  in  toto  and  by  reference.  The  assignment,  then,  is 
good  only  if  all  of  the  26  grounds  of  the  motion  are  well 
made.    It  suffices  to  say  that  this  is  not  so.    It  can,  how- 

Vol.    186    I  a. — 13. 
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ever,  be  gathered  from  one  of  the  brief  points  that  refusing 
to  grant  a  new  trial  on  account  of  newly  discovered  evidence 
is  asserted  as  a  ground  for  reversal.  The  brief  point  con- 
cedes that  it  was  largely  discretionary  whether  or  not  a 
new  trial  should  have  been  granted,  but  asserts,  in  effect, 
that  there  was  newly  discovered  evidence  which  is  not 

■ 

cumulative,  and  is  such  as  will  be  likely  to  lead  to  a  dif- 
ferent result  on  a  new  trial.  So  far  as  the  argument  in 
ewtenso  is  concerned,  the  only  reference  to  the  motion  for 
new  trial  is  this : 

"The  defendants'  motion  to  vacate  and  set  aside  a 
verdict  and  grant  them  a  new  trial  fully  appears  in  ab- 
stract from  page  44  to  54.  Appellants  are  content  to  rest 
in  the  belief  that  this  court  will  refer  to  said  motion,  as  it 
sets  forth  specifically  the  views  of  the  appellants  as  to 
some  matters  involved  in  this  appeal,  and  it  is  needless 
to  repeat  them  here." 

It  is  doubtful  whether  it  is  our  duty  to  give  consid- 
eration to  the  claim  that  a  new  trial  should  have  been 
granted.  But  we  have  considered  it,  and  find  that  there 
was  no  abuse  of  discretion  in  refusing  to  grant  a  new  trial 
because  of  newly  discovered  evidence.  The  foundation  for 
the  application  is  found,  first,  in  an  affidavit  of  Lucile 
Philips  and  Ora  Stilwell,  to  the  effect  that,  during  the 
noon  adjournment  on  the  second  day  of  the  trial,  affiant 
saw  plaintiff  just  behind  the  juror  Jones;  that  he,  the 
juror,  and  plaintiff  were  passing  out  of  the  court  room; 
that  plaintiff  engaged  Jones  in  very  earnest  conversation, 
in  a  low  tone  of  voice  with  her  hands  to  her  mouth,  and  in 
so  low  a  tone  that  affiants  could  not  hear  what  was  said 
to  Jones;  that  Jones  responded  in  so  low  a  tone  that  af- 
fiants could  not  hear  what  he  said;  that  he  smiled  and 
nodded  to  plaintiff  in  the  affirmative;  and  that  neither  the 
juror  nor  plaintiff  seemed  to  notice  either  of  the  affiants 
at  the  time.     The  husband  of  plaintiff  made  affidavit  to 
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like  effect.  There  is  no  showing  that  the  defendants  were 
not  advised  of  this  before  the  trial  closed,  and  no  showing 
that  the  matter  was  called  to  the  attention  of  the  court 
before  the  motion  for  new  trial  was  filed.  If  the  matter 
became  known  to  the  defendants  before  the  trial  closed, 
it  is  manifest  it  was  their  duty  to  make  objection  then,  to 
ask  an  inquiry  into  what  was  said  and  done  between 
plaintiff  and  the  juror,  and  to  make  application  to  have  the 
panel  dismissed  and  a  new  trial  then  ordered.  It  was  no 
abase  of  discretion  to  refuse  a  new  trial  on  these  affidavits. 
Further,  there  is  an  affidavit  on  part  of  J.  H.  Stilwell 
asserting  newly  discovered  evidence  to  be  obtained  from 
one  Irene  Tysseling.     The  substance  of  the  testimony  is 

that  the  witness  will  testify  that,  just  be- 

,6*  jSorad?-AL:      *ore  ^er  marriage,  plaintiff  told  Irene  she 

m^ye^Sence:   hated  the  man  whom  she  later  married,  the 

Serine?1         son  of  defendants,  and  that,  after  the  mar- 

dtti«enee.  riage,  plaintiff  wrote  Irene  two  letters,  in 

neither  of  which  she  mentioned  her  mar- 
riage or  her  husband.  It  may  gravely  be  doubted  whether 
this  proposed  testimony  is  so  persuasive  and  relevant  as 
that  it  was  an  abuse  of  discretion  to  refuse  a  new  trial 
for  the  purpose  of  allowing  it  to  be  adduced.  As  to  dili- 
gence, the  affiant  says: 

"That  prior  to  the  trial  I  made  all  the  investigation 
that  I  could  in  an  effort  to  find  testimony  to  present  at 
said  trial,  and  then  I  did  not  learn  of  the  matters  and 
things  hereinafter  set  forth  until  the  close  of  said  trial." 
The  statement  of  this  conclusion  is  not  such  showing 
of  diligence  as  makes  it  an  abuse  of  discretion  to  have  over- 
ruled the  application  for  new  trial. 

We  find  no  prejudicial  error,  and  the  judgment  must, 
therefore,  be — Affirmed. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Clara  Williams,  Appellee,  v.  L.  L.  Budgett,  Appellant. 

RAPE:  Oivtt  Action — Debauchment — Insufficiency  of  Evidence.  Evi- 
dence reviewed,  and  held  that  verdict  of  the  jury  in  favor  of 
plaintiff  in  an  action  for  debauchment  was/ not  sustained  by  a 
preponderance  of  the  evidence. 

Appeal  from  Lyon  District  Court. — William  Hutchinson, 

Judge. 

May  15,  1919. 

The  plaintiff  and  appellee  has  verdict  and  judgment 
for  damages  caused  by  her  alleged  debauchment  by  defend- 
ant, and  his  alleged  wrongful  discharging  her  from  his  em- 
ploy.— Reversed  and  remanded. 

8.  D.  Rimker,  for  appellant. 

Simon  Fisher  and  Warren  H.  White,  for  appellee. 

Salinger,  J. — I.  The  instructions  are  not  challenged. 
They  state  the  claim  of  plaintiff  to  be  that,  on  or  about 
the  first  day  of  May,  1915,  and  in  the  nighttime,  defend- 
ant made  an  indecent  assault  upon  the  plaintiff,  and  that 
he  then  and  there  assaulted,  ravished,  and  debauched  her 
and  carnally  knew  her,  by  force  and  against  her  will ;  that 
he  repeated  this  offense  on  two  other  occasions;  and  that, 
as  a  result  of  the  last  "ravishment/'  she  became  preg- 
nant. A  further  claim  is  that,  knowing  the  condition  of 
the  plaintiff,  defendant  wrongfully  and  maliciously  dis- 
charged her  from  his  employment.  The  only  complaint 
which  requires  our  consideration  is  that  the  verdict  is  con- 
trary to  law  and  evidence,  and  is  the  result  of  passion  and 
prejudice. 

II.  Plaintiff  came  to  defendant  in  response  to  an  ad- 
vertisement, and  began  work  on  March  31,  1915.    During 
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the  first  two  or  three  weeks,  there  was  a  hired  man.  He 
slept  upstairs.  So  did  defendant  and  two  of  his  three 
children.  Two  of  these  were  respectively  11  and  14,  and 
a  third  was  8.  One  of  the  three  was  a  girl.  It  does  not 
appear  whether  she  was  the  child  of  14,  11,  or  of  8.  Be 
that  as  it  may,  during  some  part  of  April,  this  girl  slept 
with'  plaintiff  in  plaintiffs  room  downstairs,  and  continued 
this  until  the  hired  man  l&t.  When  that  occurred,  the 
girl  desired  to  go  upstairs  to  sleep.  Plaintiff  consented, 
and  slept  downstairs  alone  during  part  of  April.  She 
claims  that  "the  first  day  he  began  monkeying  me;"  that 
she  did  not  like  to  sleep  alone,  and  -had  the  girl  sleep  with 
her,  because  plaintiff  "was  afraid  of  what  would  happen." 
When  asked  what  she  was  afraid  of,  she  answered  that 
she  knew  very  soon  defendant  was  no  gentleman ;  that  she 
got  very  afraid  of  him,  right  away.  Being  asked  what  she 
was  afraid  of,  she  answered,  "Because  I  didn't  want  him 
monkeying  in  my  bedroom."  Being  then  asked,  "He  had 
not  been  monkeying  with  you,  had  he?"  she  answered,  "Yes, 
sir,  sure  he  did:  he  came  in  that  night."  She  forgot  at 
this  point  that  he  did  not  come  until  later.  She  claims 
that,  after  he  assaulted  ,her  the  first  time,  she  told  him 
she  was  going  to  quit  working  for  him  after  that;  that 
he  inquired  what  she  was  going  to  do,  and  she  told  him  she 
was  going  to  work  some  other  place,  and  he  then  asked  her 
to  stay  one  night.  The  assaults  were  repeated,  and  she 
still  stayed.  Her  explanation  is  that  she  didn't  leave  be- 
cause she  had  no  money  to  go,  and  she  adds,  "How  can  I 
get  out?"  She  also  testifies  that  plaintiff  was  paying  her 
|5  a  week,  the  first  two  weeks,  and  f  4.50  a  week,  another 
two  weeks,  and  that  she  "only  had  $25  when  I  left."  Be- 
ing further  and  definitely  pressed  on  whether  her  not  leav- 
ing was  doe  to  her  having  no  money,  she  answered : 

"Well,  T  had  money  enough;    I  had  $25  come  in,  and 
that  is  all   I  had;    he  owe  me  one  more  week.     Q.  Why 


198  Williams  v.  Budgett.  [186  Iowa 

didn't  you  go  away  when  he  monkeyed  with  you  and  you 
were  afraid  of  him?  A.  Yes,  sir,  I  was  afraid  of  him  be- 
cause I  have  to  pull  him  back.  Q.  Why  didn't  you  go 
away  and  get  on  the  train  and  go  away  and  leave  him? 
A.  I  couldn't  get  no  money  at  all  to  leave  the  first  time. 
Q.  I  thought  you  said  you  had  $25.  A.  2?o,  that  was  the 
last  time,  when  I  got  him,  the  9th  of  July.  Q.  You  had 
some  money  coming  from  him  all  the  time?  A.  Well,  I 
have  money  for  my  clothes.  I  needed  clothes  to  wear.  T 
didn't  have  any  clothes." 

But  she  persisted  in  saying,  "Yes,  sir,  I  was  going  to 
quit  working  for  him  any  time  if  I  could  get  money 
enough."  Now,  whatever  money  difficulty  there  may  have 
been,  it  is  not  explained  why  she  could  not  have  got  what 
money  was  due  her  as  well  at  once  after  the  first  assault 
as  15  days  later.  At  this  later  time,  defendant  did  give 
her  money  wherewith  to  go  to  Spirit  Lake,  "and  back."  It 
was  not  only  enough  for  the  car  fare,  but  enough  to  get 
two  dresses  for  her  daughter,  to  buy  plaintiff  some  new 
rubbers,  and  $4.00  over,  which  she  could  spend  for  more 
clothes  when  she  returned  from  Spirit  Lake, — the  place  to 
which  she  went  for  refuge  and  rescue,  and  because  "I 
didn't  want  him  monkeying  all  the  time."  So  far  as  ap- 
pears, this  money  was  furnished  without  any  demand. 
And  so  far  as  appears,  no  demand  for  payment  was  made 
at  the  time  when,  after  the  first  assault,  she  said  she  would 
quit,  and  claims  she  could  not  go  for  lack  of  money.  She 
did  not  take  her  trunk  with  her.  She  told  defendant  she 
was  going  to  quit  him  and  go  and  visit  at  Spirit  Lake, 
"and  if  I  can  get  no  place,  then  I  come  back  again.  And 
I  told  him  I  be  back  Monday  morning,"  and  ar- 
ranged with  him  to  meet  her  at  the  depot  on  her  arrival. 
She  kept  this  engagement,  and  he  met  her  in  accordance 
with  it,  and  took  her  home  in  his  car.  According  to  her 
account,  she  made  several  efforts  to  fasten  doors  and  win- 
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dows  for  safety,  and  each  and  all  of  these  attempts  proved 
insufficient.  She  is  consistent  in  stating  that  she  once 
more  locked  her  door  on  the  night  after  returning  ^rom 
Spirit  Lake. 

III.    The  plaintiff  testifies  that  the  first  offense  was 

committed  on  May  1st,  and  that  she  thereupon  declared 

that  she  would  leave.    The  offense  was  repeated.    Still  she 

did  not  leave.     She  went  nowhere  until  the  15th  of  May. 

As  before  said,  her  explanation  is  that  she  had  no  money. 

As  before  said,  defendant  admits  that  he  owed  her.     He 

did  give  her  money  wherewith  she  could  and  did  go  away 

on  May  15th.    Then  she  went  to  Spirit  Lake.    She  claims 

to  have  written  to  a  Mrs.  Wheelock,  a  woman  friend  in 

8pirit  Lake,  to  look  out  for  a  job  for  plaintiff;   that  Mrs. 

Wheelock  answered  plaintiff  should  come  and  stay  a  little 

while  with  her,  and  that  she  had  a  man  for  whom  she 

thought    the    plaintiff     could     work;      that,     when     she 

readied  Spirit  Lake,  her  friend  wanted  her  to  stay  a  little 

while,  to  which  she  responded,  she  didn't  believe  she  could, 

because  she  was  looking  for  a  place;    and   that  she  did 

look  for  a  place  to  work,  but  was  unable  to  get  one.    It  is 

the  undisputed  testimony  of  defendant  that   "she  spoke 

that  there  was  a  man  in  Spirit  Lake  that  met  her;    that 

they  had  intended  to  go  out  on  a  boat  for  a  ride;  that  it 

was  a  little  too  windy,  and  they  thought  they  wouldn't  go. 

She  said  this  man  wanted  her  to  marry  him."     She  says 

she  did  not  make  any  attempt  to  get  a  job,  except  that 

once  she  went  to  look  for  one, — "a  kind  of  a  one,  but  I 

didn't  like   it."     She   says   further   that   Mrs.    Wheelock 

phoned  for  and  wrote  to  the  man  whom  she  had  mentioned 

in  writing  to  plaintiff  as  one  for  whom  plaintiff  could 

work;  also,  that  Mrs.  Wheelock  did  not  want  her  to  work 

for  this  man;    and  that  Mrs.  Wheelock  had  not  written 

plaintiff  "to  come  and  get  that  job,"  but  referred  to  one  on 

another  farm,  whose  owner  plaintiff  never  saw  at  all.    She 
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was  asked  why  she  didn't  see  the  man  that  Mrs.  Wheelock 
wrote  her  to  come  and  see,  and  answered,  "Well,  I  wrote 
to  him  two  times  or  about  three  times.  He  wanted  a 
housekeeper."  Being  thereupon  pressed,  "Why  didn't  you 
see  the  man  Mrs.  Wheelock  wrote  you  to  come  down  and 
see, — why  didn't  you  see  him,  do  you -know?"  She  an- 
swered, "No,  that  lady  was  with  him  each  time/'  She 
was  then  asked,  "Why  didn't  you  see  this  man?"  She  an- 
swered, "He  didn't  come  up."  Being  then  asked  why  she 
didn't  go  out  and  see  him,  she  replied,  "He  was  on  a  farm 
down  there  too  far  away,  10  miles  or. so."  She  stated  fur- 
ther that,  while  on  this  visit,  other  men  came  to  where  she 
was,  and  that: 

"They  want  me  to  come  down  and  work  for  them  at 
housekeeping.  I  didn't  go  down  there  at  all.  I  didn't 
want  to  go.  The  lady  told  me  he  wasn't  very  good,  so  that 
I  wasn't  working  for  him.  But  I  went  down  there  to  see 
if  I  would  like  it,  but  I  didn't  like  it  at  all.  One  of  these 
men  lived  all  alone,  and  I  didn't  like  it,  and  I  won't  go. 
I  never  like  to  work  for  anybody  where  the  man  is  alone, 
and  so  I  came  back." 

She  seems  to  be  speaking  of  the  man  who  wanted  a 
housekeeper.  Though  so  sensitive  about  working  for  a 
man  who  was  alone,  she  abandoned  her  attempt  to  escape 
the  ravisher  by  obtaining  w;ork  in  Spirit  .Lake,  and  re- 
turned to  him  who,  according  to  her  account,  had  been 
very  much  alone  in  his  nightly  visits.  As  these  great  ef 
forts  to  place  herself  at  Spirit  Lake  had  not  found  her 
a  place,  she  returned  to  defendant  in  very  desperation. 
Of  course,  this  is  somewhat  weakened  by  the  arrangement 
to  return,  made  when  she  went  to  Spirit  Lake.  After  her 
return  from  Spirit  Lake,  defendant  made  an  unsuccessful 
attempt  to  break  into  her  room.  She  was.  in  fear,  and 
slept  not  at  all  on  that  night.    Two  days  later,  he  was  sue- 
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ce*anil,  and  repeated  his  offense.    Naturally,  she  still  had 
e8caPe  in  mind.    She  says : 

'Well,  I  wait  a  little  while  to  find  out  if  I  could  get  a 
J°w  in  Sioux  City.  I  come  back,  thinking  I  stay  with  him 
a  Wtle  while  until  I  can  get  another  place  to  work." 

But  she  has  the  same  pathetic  inability  to  find  a  place 
from  which  she  suffered  in  Spirit  Lake.    "I  can't  get  it    1 
couldn't  find  it.    I  couldn't  find  any  at  all."    Perhaps  this 
tt  explained  by  the  fact  that  there  is  no  evidence  whatever 
tost  she  tried.    On  the  contrary,  she  made  arrangement  for 
an  extended  stay.     She  obtained  the  consent  of  defend- 
ant to  go  to   South   Dakota,   and   bring  back   her  little 
daughter.    This  she  did  because  she  was  afraid  "he  would 
$fct  in  again,"   and   therefore  she  did  not  wish   to  sleep 
alone.    But  she  stayed  some  20  days  before  she  made  the 
request.    He  gave  her  the  money  for  this  trip.     She  had 
to  pass  through  Sioux  City,  but  evidently  forgot  her  de- 
sire to  save  herself  by  getting  work   in   that  city.     She 
made  no  attempt  to  obtain  it,  and  when  she  left  for  South 
Dakota,  engaged  to  return   in  a  few  days.     She  brought 
back  the  little  girl.    She  testifies,  "I  did  not  agree  to  work 
for  him  any  length  of  time ;"  also,  that  she  agreed  to  work 
till  July  9th.    Be  that  as  it  may,  she  stayed  until  July  9th. 
IV.    Pass  these  efforts  to  escape.     We  now  come  to 
her  testimony^  as  to  what  there  was  to  escape  from.     She 
says: 

"On  the  night  of  May  1st,  he  came  in  my  room.  There 
was  nothing  on  the  door  to  lock  it.  I  did  not  know  he 
was  there.  I  was  sound  asleep.  Q.  How  did  you  come  to 
wake  up  that  night?  A.  I  was  woke,  up  that  night,  and 
I  make  him  get  off  of  my  arm,  but  he  wouldn't  move.  Q. 
Where  was  he  when  you  woke  up?  A.  Well,  he  had  been 
on  me  when  I  had  to  keep  kicking  to  push  him  off.  Q. 
Where  was  he  when  you  woke  up, — wafe  he  on  the  bed  or 
on  top  of  you?    A.  He  lay  right  on  top  of  me,  and  I  never 
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knew  it.  Q.  What  did  he  do  on  the  night  of  the  1st  of 
May?  A.  He  been  doing  wrong  with  me  in  bed.  I  never 
knew ;  he  was  in  when  I  was  sound  aleep.  But  he  had  in- 
tercourse that  night." 

As  to  the  third  visit,  she  said: 

"Well,  he  was  in  that  morning  when  I  was  sound 
asleep.  I  never  knew  he  was  there.  He  wronged  me  again 
and  had  intercourse.  It  was  almost  daylight,  and  I  was 
sound  asleep.  I  never  knew  that  he  got  in.  Q.  What  did 
you  do  when  he  was  in  your  room  there  the  third  time? 
Did  you  lie  there?  A.  Yes.  Q.  And  did  you  do  anything 
else, — just  lie  there  and  let  him  commit  his  act?  A.  At 
first,  I  put  him  off,  but  he  won't  move." 

Speaking  to  the  first  visit,  she  was  asked,  "Well,  there 
were  two  times  he  was  on  top  of  you  before  you  woke  up, 
weren't  there?"  She  answered,  "I  never  know;  he  was  on 
me  when  I  am  sound  asleep."  Then  the  examination 
broadened.  She  was  asked  whether  she  was  awake  at  any 
time  when  he  first  came  in,  and  replied : 

"Well,  he  wake  me  up  all  the  time.  Q.  So  you  were 
asleep  every  time  when  he  came  into  your  room — all  four 
times?  A.  Yes,  sir,  four  times,  every  bit  of  it,  I  was  sound 
asleep.  Q.  And  before  you  woke  up  was  when  he  got  on 
top  of  you,  was  that  it?  A.  I  found  out  who  it  was;  I 
felt  of  his  right  hand ;  it  had  a  lump  on  it,  and  a  ring  on 
his  finger.  I  know  that  is  him.  Q.  The  fourth  time  he 
was  in  your  room,  you  stud  he  was  on  top  of  you  before 
you  woke  up?  A.  Yes;  I  don't  know  how  long  it  been, 
— he  just  lay  there." 

All  this  rather  indicates  knowledge  that  defendant 
was  the  wrongdoer.  It  is'  interesting  how  she  reached  her 
knowledge  of  his  identity. 

"I  didn't  see  at  all  the  first  night.  It  was  too  dark. 
I  saw  him  the  next  morning,  after  the  first  time,  and  I 
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told  him  why  he  come  into  my  bedroom,  and  he  *aid  he 
hadn't  done  it." 

She  Mt  of  his  hand  and  felt  the  lump  on  "it,  to  make 
sue   who  he  was.     This,   though   the  man    talked   and  . 

laughed,  and  she  knew  the  voice,  and  that  it  was  that  of 
defendant.  Being  asked  why  she  did  this  feeling,  if  she 
knew  by  the  voice  that  the  man  was  the  defendant,  she 
said,  "Well,  I  remember  he  had  a  sore  on  his  hand  pretty 
near  four  weeks  before  it  got  well;"  that  the  sore  was 
then  all  healed;  and  that  she  felt  the  ring.  Being  asked 
whether  it  was  dark,  she  answered  that  it  was  pretty  near 
daytime. 

"I  seen  him  all  right.  Q.  Why  were  you  feeling  of 
his  hand,  trying  to  And  out  who  it  was,  if  you  could  see? 
A.  Well,  that  was  the  last  thing  I  felt  of  him.  The  sec- 
ood  night,  I  know  it  was  him,  too.  It  was  dark.  I  felt 
him  the  second  night,  too,  to  And  out  who  it  was." 

She  was  asked  whether,  on  any  other  night  when  this 
man  was  in  her  bedroom,  she  "had  to  feel  of  him  to  find 
out  who  it  was,"  and  answered:  "Yes,  sir;  I  wanted  to 
know  who  it  was,  and  so  I  had  to  feel  of  him."  Defend- 
ant testifies  that  he  never  had  a  sore  or  lump  on  his  hand 
during  the  last  summer. 

4-a 

We  find  this  as  to  her  resistance  to  "ravishment."  As 
to  her  resistance  on  the  first  occasion,  she  testifies: 

"He  was  too  heavy.  I  couldn't  push  him  off.  He  was 
pretty  heavy.  I  couldn't  push  him  away  at  all.  I  couldn't 
move  away  from  him ;  he  was  too  heavy.  I  couldn't  push 
him  off.  I  did  not  notice  that  he  was  in  my  bed.  I  never 
felt  him ;  but  just  as  he  put  his  arms  around  me  first,  I 
woke  up,  and  I  said,  'Who  are  you?'  and  he  never  an- 
swered, and  I  said,  'Get  out.  I  don't  want  you  to  sleep  with 
me  at  all  in  my  bed.'  He  said  he  couldn't  sleep  very  well 
upstairs,  and  I  said,  Tou  can  sleep  good,— as  good  as  I 
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can;'  and  I  kept  kicking  around  all  the  time,  and  I  told 
him  three  times,  Tlease  don't;  get  off  of  me;'  but  he 
didn't.  He  had  been  hurting  me.  I  make  him  get  off  my 
bed,  but  he  won't  move.  He  wouldn't  get  off.  I  told  him 
to  get  off  three  times.  Q.  Did  you  fight  him?  A.  And, 
Tlease  don't/  Q.  And  you  told  him  please  not  to  do  it, 
three  times,  didn't  you?  A.  I  pushed  him  off  once,  but 
he  got  on  again.  Q.  And  you  told  him  not  to  do  it, — to 
please  not  do  it?  A.  Yes,  sir,  I  told  him,  Tlease  don't. 
Go  away;'  but  he  won't  move."  When  he  was  in  bed  on 
top  of  her,  "He  had  his  hand, — I  don't  know, — over  my 
shoulder;  and  then  I  grabbed  it,  and  put  his  hand  away, 
and  I  see  the  lump  on  his  right  hand,  with  the  ring  on  his 
finger, — but  he  held  so  that  I  can't  get  out,  and  I  pull  him 
away  (indicating).  I  wanted  to  get  out,  but  I  couldn't 
get  out.  Q.  And  you  say  he  stayed  there  about  an  hour 
that  time?  A.  About  that  long.  I  don't  know  what  time 
he  came  in  bed.  I  don't  know  how  long  he  lay  there.  Q. 
Was  he  laying  on  top  of  you  all  the  time?  A.  Quite  a 
while;  but  he  pull  the  cover  there,  and  I  kick  and  push 
him  off,  and  I- kept  a-kicking  and  working,  and  the  covers 
were  all  on  the  floor.  All  I  have  to  do  is  draw  my  legs 
tight  as  fast  as  I  can,  but  he  got  his  knee  in  and  got  my 
leg  bent,  behind.  Q.  He  was  off  and  on  there  about  an 
hour,  I  take  it, — is  that  right?  A.  I  think  that  long,  but 
I  couldn't  tell  how  long  it  was." 

As  to  the  fourth  occasion  she  testifies: 

"He  done  it  to  me  that  night.  I  told  him  to  get  right 
out, — that  I  didn't  want  him  monkeying  me  any  more; 
and  I  said,  Tlease  don't,'  three  times;  and  he  wouldn't 
move,  so  I  just  kept  kicking  and  working  and  pushing  him 
off,  until  the  covers  were  all  over  the  floor.  That  Tuesday 
night  after  I  returned  from  Spirit  Lake,  he  had  to  lay  on 
me  without  the  covers,  and  he  had  his  knee  pushing  against 
me  so  hard  that  it  hurt  me.    He  hurt  my  leg  that  time,  and 
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I  walked  lame  all  summer.  It  hurts  me  yet.  I  went  to 
see  a  doctor  in  Sioux  City,  but  he  didn't  see  how  sore  my 
leg  was.  Q.  Ton  pushed  him  off?  A.  I  told  him  to  get 
off  me  three  times,  and  I  said,  Tlease  don't.'  Q.  He  just 
held  you  down?  A.  Yes,  sir.  He  got  off  the  first  to  do 
the  chores,  and  then  I  got  up  to  dress,  and  I  went  out  to 
milk  the  cows,  and  he  came  into  the  barn  to  finish  the 
cows  milking,  and  then  he  saw  me  crying  there,  and  he  pet 
me  and  pushed  me  over  on  the  other  side,  and  he  asked 
me  what  I  was  going  to  do,  and  I  told  him  to  take  it  up 
to  the  house." 

On  one  occasion,  following  an  alleged  assault,  she 
cried,  and  he  asked  her  what  was  the  matter.     She  was 
•  then  asked,  'He  just  kept  coming  just  the  same,  and  paid 
no  attention  your  crying?"  and  she  answered: 

"Well,  I  cried  like  everything  on  the  way  from  the 
house  to  the  barn.  Q.  What  did  you  do,  if  anything? 
A.  I  had  been  crying  that  morning, — crying  after  he  got 
off;  and  he^said,  'What  is  the  matter?  What  are  you  cry- 
ing about?'  and  I  told  him  I  did  not  want  him  to  come  in- 
to my  bedroom  at  all.  Q.  Now,  when  he  was  in  there, 
That  did  you  do,  if  anything?  A.  Well,  I  went  out  to  the 
barn  and  milked  the  cows,  the  same  morning." 
She  also  says: 

"He  never  asked  me  what  I  was  crying  about:  He 
never  said  a  word.  He  was  kind  of  afraid  I  was  going  to 
quit  him.  He  never  asked  me  any  questions  about  it.  I 
wouldn't  speak  to  him.  Q.  What  did  he  say  to  you,  if  any- 
thing? A.  He  never  said  anything  to  me,  but  I  wouldn't 
speak  to  him  at  that  time.  Q.  Did  he  hold  you  and  force 
you  to  have  intercourse  with  him?  A.  Well,  I  couldn't 
get  out  when  he  hold  me  tight.  Q.  Did  you  cry  out  or 
shout  or  call  for  help?  A.  No,  I  hollered  to  make  him  get 
off;  three  times  I  said,  Tlease  don't^  but  he  won't  move. 
Q.  Did  you  holler  three  times  every  time  that  he  came  in 
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your  room?  A.  Yes,  air,  every  time  he  would  come  into 
my  room.  Q.  You  are  sure  of  that,  are  you?  A.  Yes,  air* 
Q.  Now,  tell  -the  jury  just  how  loud  you  would  holler.  A. 
Well,  I  would  if  I  can,  imt  I  was  pretty  tired  out  to  holler; 
did  not  holler  help  or  murder,  but  I  hollered  at  him  to  get 
off  my  bed.  Q.  'Get  out!  Get  out!'  three  times?  A.  Yes, 
air.  Q.  You  knew  defendant's  boy  14  years  old  was  in  the 
house, — why  didn't  you  scream  for  him?  A.  No,  he  had 
two  boys  and  one  girl.  Q.  And  why  didn't  you  call  out 
to  this  big  boy  ?  A.  No,  I  didn't  call  out.  I  thought  may- 
be he  can't  hear  well.  He  was  sound  asleep.  Q.  You  were 
afraid  he  couldn't  hear,  or  were  you  afraid  he  could  hear, 
— which  one?  A.  Well,  I  hollered  anyway,  but  he  couldn't 
hear,  because  he  was  sound  asleep." 

The  employment  began  March  31st.  About  the  midd'e 
of  April,  and  while  the  plaintiff  and  the  defendant  were 
papering  a  front  room  downstairs,  defendant  put  his  hand 
on  her  shoulder  and  on  her  leg.  She  told  him  to  "quit, 
and  let  me  alone,"  and  he  did  so.  He  inquired  if  she  was 
mad,  and  she  said,  "No,"  but  that  she  "would  get  mad 
some  day"  if  he  didn't  let  her  alone.  Another  account  is 
that,  when  he  came  in  to  help  her  paper,  he  grabbed  her, 
put  his  hand  over  her  shoulder,  and  felt  of  her  leg  there; 
and  she  told  him  to  get  right  out, — go  and  let  her  alone; 
and  he  asked  her,  "Are  you  mad?"  and  she  told  him:  "No, 
I  would  some  day,  if  he  would  get  after  me  again.  He 
didn't  say  anything  further,  but  he  didn't  bother  me  day- 
times after  that,  but  at  night  he  would  act  worse." 

She  was  asked:  "Now  the  first  time  he  came  in  your 
bedroom,  you  told  him  you  didn't  have  a  divorce?"  She 
answered : 

"There  was  nothing  on  the  door,  the  first  night  he 
came  in.  Q.  Which  time  was  it  when  he  came  into  your 
room  that  you  told  him  you  didn't  have  a  divorce, — the 
first  or  second  or  third  or  fourth  time?    A.  The  second 
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^^   Q.  And  that  is  the  objection  you  made  at  that  time, 

wa*  it;  that  you  didn't  have  a  divorce?    A.  I  told  him  I 

<"rt  have  no  divorce,  but  he  told  me  not  to  let  anyone 

fen**.     ±  -nu/lli  J 

™ow  ^nt  it.  I  told  him  to  get  ngnt  out.  I  didn't  want 
^  **  my  bed." 

■™*  appears  on  her  resentment  of  her  "ravishment:" 
Wlten  she  felt  of  him,  she  told  him  "to  get  out,"  and  "he 
wouldn't  move."  After  the  second  incident,  and  the  next 
morning  thereafter,  she  shut  the  door,  and  told  him : 

"That  ig  the  last  time.  I  am  going  to  keep  that  door 
locked  every  night.  And  he  said  he  would  break  it  down ; 
then  I  said,  'All  right,  I  am  going  to  quit  working  for  you ;' 
*JHl  then  he  asked  me  what  I  was  going  to  do.  I  an- 
gered that  I  was  going  to  work  some  other  place,  and  he 
Mid  nothing.  Q.  What  did  you  do  when  he  tried  to  have 
intercourse  with  you?  A.  Be  did  it  on  me  in  the  morn- 
H  Q.  What  did  you  do?  A.  Well,  I  told  him  to  get 
Wrt-  I  didn't  want  him  monkeying  me  at  all.  I  didn't 
want  him  because  I  didn't  have  no  divorce  at  all." 

Her  resentment  was  speedy  and  sharp. 

"I  told  him  the  next  morning,  I  said  I  am  going  to 
quit  his  place  for  him  if  he  don't  keep  out  of  my  bedroom. 
Q-  The  next  morning  after  the  fourth  incident,  you  told 
Urn  he  was  in  your  room,  and  he  denied  it?  A.  I  told  him 
the  next  morning, — when  I  told  him  how  he  locked  the 
door,  and  he  said,  'Yes,  darn  you,  you  are  too  tight ;'  and  I 
told  him  I  didn't  care." 

8be  makes  claim  that  defendant  plugged  up  some 
boles  in  the  door  jamb,  and  thus  prevented  her  using  these 
holes  for  inserting  a  fastening.  She  resented  this  when 
be  came  into  her  room  on  one  day,  by  saying  to  him,  "You 
old  fool,  what  makes  you  drive  that  stick  into  the  door?" 
Her  history  is  that  she  married  a  second  husband  in 
JM3;  lived  with  him  eighteen  months;  that  he  would  not 
support  her,  and  spent  money  in  gambling  and  drinking, 
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and  about  a  year  before  she  went  to  defendant,  ran  away 
from  her  with  another  woman.  She  testified  she  had  left 
this  husband  f'  .  'r£_iJ,*1jMle  living  with  him,  and  sold 
his  furniture  twice.  She  was  divorced  from  her  first  hus- 
band, and  had  two  children  by  him.  One  of  these  is  with 
a  sister,  and  the  other  is  a  little  girl,  the  one  whom  she 
finally  brought  to  her  as  a  precautionary  measure  after 
the  various  offenses  of  the  defendant,  and  with  his  consent. 

5-a 

Her  testimony  is  evasive  and  incoherent.  The  follow- 
ing must  suffice  for  illustration  by  type:  It  became  ma- 
terial whether  or  not  plaintiff  had  requested  her  sister  to 
forward  her  an  extra  trunk,  and  this  occurred : 

"Q.  And  you  sent  for  an  extra  trunk  to  Homer,  Ne- 
braska, and  have  a  trunk  sent  by  your  sister  to  you  with 
all  the  little  girl's  clothing?  A.  My  oldest  girl  stayed 
with  my  sister.  Q.  Didn't  you  go  to  Bridgewater,  South 
Dakota,  on  the  17th  of  June?  A.  Yes.  Q.  And  didn't  you 
send  to  Homer,  Nebraska,  to  your  sister  for  a  second 
trunk  containing  the  little  girl's  clothing,  and  have  that 
sent  to  you  also?  A.  I  didn't  stay  very  long,  only  two 
days,  when  I  got  back  the  9th  of  June  to  the  same  place. 
Q.  Didn't  you  send  to  your  sister's  home  in  Nebraska  for 
this  trunk?  A.  I  sent  for  my  trunk.  Q.  And  it  came, 
didn't  it?  A.  Yes,  sir.  Q.  And  you  got  the  little  girl  from 
Bridgewater?  A.  Yes,  sir.  Q.  And  all  this  happened 
along  about  the  last  week  in  June?  A.  Well,  I  don't 
know;  I  had  my  other  trunk  from  her  home  that  5th  of 
June  when  I  fetched  my  girl  over,  and  I  got  two  trunks. 
I  had  two  trunks  on  the  train." 

On  another  point,  this  occurred: 

"Q.  Tn  this  letter  yon  wrote  to  your  sister  for  this 
second   trunk,  didn't  yon   tell  your  sister  that  you  liked 
the  place,  and  thought  it  was  the  best  place  you  had  ever-* 
bad?     A.  Well.  T  have  staying  with  her  over  four  or  five 
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months.  Q.  Didn't  you  write  a  letter,  when  you  were 
staying  at  defendant's,  to  your  sister  in  Homer,  Nebraska, 
where  yon  told  her  to  send  you  another  trunk?  A.  Yes,  I 
had  her  send  me  my  trunk.  Q.  You  wrote  your  sister  that 
letter?  A.  Yes,  sir,  I  had  her  send  my  trunk.  Q.  And 
didn't  you  write  to  your  sister  you  intended  to  stay  there 
all  fall  and  winter;  it  was  the  best  place  you  had  ever 
had?  A.  He  claimed  he  wanted  me  all  the  time.  Q.  Well, 
didn't  you  write  that?  Didn't  you  write  to  your  sister 
that  it  was  a  good  place?  A.  He  claimed  he  wanted  me 
to  stay  with  him,  and  I  liked  it  all  right,  but  I  didn't 
want  him  to  come  in  my  bedroom.  Q.  Didn't  you  write 
to  your  sister  it  was  the  best  place  you  ever  were  at,  and 
you  were  going  to  stay  and  have  your  little  girl  go  to 
school  in  the  fall, — didn't  you  write  that  to  your  sister? 
A.  Well,  I  planned  to  put  her  in  school  in  the  fall  only  it 
he  kept  out  of  my  bedroom,  and  if  he  didn't,  I  wouldn't 
stay  long.  Q.  You  understand  my  question,  don't  you? 
I  am  asking  you  what  you  wrote  your  sister, — you  under- 
stand that,  don't  you?  Don't  you  understand  me?  A.  Yes, 
sir." 

Appellee  says  counsel  further  claims  plaintiff  told  "a 
disconnected,  self-contradictory  story  about  her  alleged 
poverty  and  assault,"  and  avoids  such  contention  in  the 
following  statement: 

"We  submit  that  plaintiff's  testimony  was  sufficiently 
well  connected  and  uncontradicted  as  to  convince  twelve 
fair-minded,  unprejudiced  men  that  she  was  telling  the 
truth  in  the  matter,  which  shows  conclusively  that  the  ver- 
dict was  supported  by  sufficient  evidence  to  warrant  its 
finding." 

Paraphrased,  this  asserts  that,  when  complaint  is 
made  on  appeal  that  the  evidence  is  of  such  a  nature  as 
that  the  verdict  is  unwarranted,  a  sufficient  answer  to  such 
an  attack  upon  a  verdict  is  made  by  the  fact  that  the  ver- 
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diet  was  rendered.  That  position  quite  eliminates  all  ap- 
pellate consideration  of  an  assignment  that  a  verdict  lacks 
sufficient  support.  The  existence  of  the  verdict  would  pre- 
clude inquiry  into  whether  it  should  exist.  Appellee,  in 
effect,  urges  that  appellate  review  of  a  verdict  must  be  the 
declaration  that  whatever  is,  is  right.  We  think  review 
may  go  beyond  that.  See  Miller  v.  Paulson,  185  Iowa  218. 
Nor  do  we  find  persuasive  the  argument  that  the  verdict 
is  but  a  paltry  sum,  and  that  cases  hold  that  certain 
amounts  are  not  so  excessive  as  to  evince  passion  and 
prejudice.  That  an  award  is  not  too  large  if  there  be  a 
right  to  recover  at  all,  does  not  help  if  it  must  be  found 
that  no  award  is  justified  by  the  evidence. 

VI.  The  last  act  occurred  on  May  19th.  The  trial  oc- 
curred in  December.  Dr.  Cress,  to  whom  the  plaintiff  went, 
and  who  told  her  to  return,  because  no  diagnosis  could  then 
be  made,  was  not  made  a  witness.  Dr.  Crowley,  the  only 
medical  witness,  states  that  the  first  time  he  ever  saw  plain- 
tiff "was  six  weeks  ago."  At  that  time,  he  did  not  find  her 
condition  pronounced  enough  to  go  beyond  saying  that  her 
ailment  at  this  time  was  enlarged  veins  on  one  of.  her  limbs, 
and  that  this  "was  probably  due  to  pregnancy ;"  that  preg- 
nancy would  cause  those  enlarged  veins.  As  said,  when 
plaintiff  saw  Dr.  Cress,  he  was  not  able  to  diagnose  her 
case,  until  more  time  elapsed.  Six  weeks  before  the  trial, 
Dr.  Crowley  found  no  pronounced  condition, — all  of  which 
would  tend  to  show  that  pregnancy  occurred  too  late  to 
serve  the  purpose  of  the  plaintiff's  case.  There  is  no  testi- 
mony tending  to  fix  the  time  of  conception,  except  that, 
in  a  way,  it  is  fixed  by  the  arguments  of  counsel  on  the  re- 
spective sides.    Counsel  for  appellant  says : 

"Plaintiff,  on  her  uncontradicted  testimony,  was  about 
eight  months  along  in  pregnancy  at  the  time  of  the  trial, 
and  her  very  appearance  was  enough  to  impress  the  jury 
that  the  responsibility  for  her  pregnant  condition  should  be 
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laid  to  someone.  Her  condition  eight  months  advanced 
made  her  a  subject  of  sympathy,  and  it  was  only  necessary 
for  plaintiff  to  point  an  accusing  finger,  to  have  the  jury 
find  against  defendant." 

Appellee  responds  that  appellant  complains  plaintiff 
was  eight  months  along  in  pregnancy  as  a  basis  for  claim- 
ing that  the  trial  was  pnt  on  at  a  time  so  that  it  would  come 
on  while  plaintiffs  appearance  "presented  the  most  pitiable 
object  possible."  And  thereupon  proceeds  to  show  that  the 
time  of  trial  was  brought  about  because  defendant  had  the 
case  continued  over  one  term.  The  best  that  can  be  done  is 
that,  according  to  Dr.  Crowley,  the  impregnation  must  have 
occurred  too  late  for  plaintiffs  case,  and  that,  according  to 
plaintiff's  appearance  at  the  trial,  it  must  have  occurred  too 
early  to  serve  her.  And  this  significant  bit  of  testimony  is 
worth  noting: 

"Q.  Did  you  ever  have  any  sexual  intercourse  with  any 
other  man  excepting  your  husband?  A.  No,  sir.  Q.  And 
Mr.  Budgett?  A.  Yes,  sir.  Q.  Mr.  Budgett  is  the  only  man. 
A.  Yes,  sir,  he  is  the  only  single  man." 

There  was  substantial  neighborhood  testimony  giving 
the  defendant  a  good  reputation. 

In  our  opinion,  the  jury  had  no  warrant  for  finding,  on 
this  evidence,  that  plaintiff  had  established  her  claim  by 
a  preponderance.  It  follows,  the  cause  must  be — Reverted 
and  remanded. 

Ladd,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


A.  H.  Davison,  Appellant,  v.  Thos.  J.  Outhbib,  Judge, 

Appellee. 

WITNESSES:      Self-incrimination-— United     States     Constitution-* 

1   Fifth  Amendment— ItaipoBes  No  Limitation  to  State  Criminal  Pros- 

•cation*.    The  fifth  amendment  to  the  Constitution  of  the  United 
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States,  providing  that  one  sfliall  not  be  compelled,  in  a  criminal 
case,  to  be  a  witness  against  himself,  has  no  application  to  a 
criminal  prosecution  for  the  violation  of  a  state  statute. 

WITNESSES:  Self-incrimination  —  Statutes— Judgment  Debtor  in 
2  Supplementary  Proceedings — Privilege — Effect.  No  provision  of 
the  state  Constitution  is  violated  by  Section  4075,  Code,  1897,  pro- 
viding that  a  judgment  debtor  shall  not  be  excused  from  an- 
swering any  questions  on  the  ground  that  it  would  tend  to  con- 
vict him  of  a  fraud,  but  that  his  answers  shall  not  be  used  as 
evidence  against  him  in  a  prosecution  for  such  fraud;  and  there- 
fore, in  a  supplementary  proceeding  to  collect  the  judgment,  a 
judgment  debtor  is  required  to  answer  questions  concerning  the 
disposition  of  his  property,  notwithstanding  Section  4612,  Code 
Supplement,  1913,  which  provides  that  a  witness  shall  not  be 
compelled  tt>  answer  questions  tending  to  incriminate  himself, 
and  irrespective  as  to  whether,  after  having  been  compelled  to 
answer  such  questions,  he  would  be  immune  from  a  prosecution, 
under  Section  5042,  Code,  1897,  for  the  fraudulent  conveyance  or 
assignment  of  said  property. 

Appeal  from  Polk  District  Court — Thos.  J.  Guthrib,  Judge. 

May  19,  1919. 

This  is  an  original  action  in  certiorari  to  test  the  le- 
gality of  an  order  of  the  court  below,  committing  plaintiff  to 
jail  for  refusing  to  answer  certain  questions  propounded  to 
him  in  a  proceeding  auxiliary  to  execution.  The  witness 
refused  to  answer,  upon  the  ground  that  his  answers  might 
tend  to  incriminate  him. — Affirmed. 

Parsons  d  Mills,  and  Cosson  d  Francis,  for  appellant. 

Read  d  Bead,  and  J.  L.  Gillespie,  for  appellee. 

Stevens,  J. — A  judgment  having  been  entered  against 
A.  H.  Davison  in  favor  of  his  wife  for  alimony,  and  no 
property  upon  which  to  levy  for  the  satisfaction  thereof 
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Witnesses: 
self-incrimina- 
tion :    United 
States  Con- 
stitution : 
fifth    amend- 
ment :    imposes 
ao  limitation 
to  state 
criminal 
prosecutions. 


having  been  found,  proper  proceedings  were 
instituted  under  Chapter  4,  Title  XIX,  of 
the  Code,  for  his  examination  as  to  his  prop- 
erty. He  refused  to  answer  certain  ques- 
tions propounded  to  him  as  to  the  disposi- 
tion he  had  made  of  certain  securities,  up- 
on the  ground  that  his  answers  might 
tend  to  incriminate  him.     Whereupon,  he 

■ 

was  ordered  committed  to  jail  for  such  refusal  to  answer. 

It  is  claimed  by  counsel  for  plaintiff  that  he  is  pro- 
tected from  answering  questions  which  he  believes  might 
tend  toward  self-incrimination,  by  the  provisions  of  the 
Fifth  Amendment  to  the  Constitution  of  the  United  States, 
and  by  Section  4612  of  the  Supplement  to  the  Code,  1913. 

It  has  frequently  been  held  by  the  Supreme  Court  of 
the  United  States  that  the  Fifth  Amendment  to  the  Con- 
stitution imposes  no4 limitation  upon  the  power  of  the 
states,  and  has  no  application  to  a  criminal  prosecution  for 
the  violation  of  a  state  statute.  Brown  t>.  New  Jersey,  175 
U.  8.  172  (44  L.  Ed.  119) ;  Jack  v.  Kansas,  199  U.  S.  372 
(50  L.  Ed.  234) ;  Spies  v.  IlUnois,  123  U.  S.  131  (31  L.  Ed. 
80)  ;  Barrington  v.  Missouri,  205  U.  S.  483  (51  L.  Ed.  $90). 
For  an  exhaustive  collection  of  the  decisions  of  the  United 
States  Supreme  Court  upon  this  point,  see  Volume  4,  page 
139,  Encyc.  of  the  United  States  Supreme  Court  Reports. 
The  constitutions  of  most  of  the  states  contain  a  provision 
varying  somewhat  in  language,  but,  in  terms  and  effect, 
similar  to  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States;  but  no  such  provision  is  found  in  the  Con- 
stitution of  Iowa. 

Section  4612,  supra,  provides  that,  when  the  matters 
sought  to  be  elicited  would  tend  to  render  the  witness  crim- 
inally liable,  or  to  expose  him  to  public  ignominy,  he  shall 
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not  be  compelled  to  answer. 
2.  witnesses:  "But  in  prosecutions  against  gaming, 

jud^me8nttute8 :  bettin&  lotteries,  dealing  in  options,  creat- 
sSpplemOTtary  ™8>  entering  into  or  becoming  a  member  of, 
pri£eiegef8 :  or  a  party  io  any  pool,  trust,  agreement, 
effect  contract,  combination,  confederation  or  un- 

derstanding   with    any    other   corporation, 
partnership,  association  or  individual  to  regulate  or  fix  the 
price  of  any  article  of  merchandise  or  commodity  or  to  fix 
or  limit  the  amount  or  quantity  of  any  article,  commodity 
or  merchandise  to  be  manufactured,  mined,  produced  or  sold 
in  this  state,  and  keeping  gambling  houses,  or  rooms  for  il- 
legal use  or  disposal  of  intoxicating  liquors,  no  witness 
shall  be  excused  from  giving  testimony  upon  the  ground 
that  his  testimony  would  tend  to  render  him  criminally 
liable  or  expose  him  to  public  ignominy ;  but  any  matter  so 
elicited  shall  not  be  used  against  him,  and  said  witness 
shall  not  be  prosecuted  for  any  crime  connected  with  or 
growing  out  of  the  act  on  which  the  prosecution  is  based 
in  the  cause  in  which  his  evidence  is  used  for  the  state,  un- 
der the  provisions  of  this  section." 

It  will  be  observed  that,  in  all  cases  in  which  the  wit- 
ness is  compelled  to  answer,  complete  immunity  is  given 
him  by  the  above  statute  f rom  tprosecution  for  any  offense 
concerning  which  he  has  given  testimony.  Counsel,  how- 
ever* have  apparently  overlooked  Section  4075  of  the  Code, 
as  same  is  not  cited  in  their  brief,  nor  referred  to  in  argu- 
ment.   This  section  is  as  follows: 

"The  debtor,  on  his  appearance,  may  be  interrogated  in 
relation  to  any  facts  calculated  to  show  the  amount  of  his 
property,  or  the  disposition  which  has  been  made  of  it,  or 
any  other  matter  pertaining  to  the  purpose  for  which  the 
examination  is  permitted  to  be  made.  The  interrogatories 
and  answers  shall  be  reduced  to  writing  and  preserved  by 
the  court  or  officer  before  whom  they  are  taken.     All  ex- 
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animations  and  answers  under  this  chapter  shall  be  on 
oath,  and  110  person  shall,  on  such  examination,  be  excused 
from  answering  any  question  on  the  ground  that  his  exami- 
nation ^ill  tend  to  convict  hifii  of  a  fraud,  but  his  answers 
shall  not  be  used  as  evidence  against  him  in  a  prosecution 
for  such  fraud." 

This  statute  has  never  been  construed  by  this  court  in 
a  criminal  prosecution  against  a  debtor  under  Section  5042 
of  the  Code  in  which  evidence  based  upon  the  answers  of 
such  defendant  to  questions  propounded  to  him  in  a  pro- 
ceeding auxiliary  to  execution  had  been  admitted  against 
him.  Whether,  under  a  proper  construction  of  Sections 
4612  and  4075,  a  debtor  who  has  been  compelled  to  answer 
questions  as  to  the  disposition  of  his  property  is  immune 
from  prosecution  under  Section  5042  for  the  fraudulent 
conveyance  or  assignment  thereof,  is  not  before  us;  but, 
as  Section  4075  violates  no  provision  of  the  Constitution 
of  this  state,  it  is  valid,  and  must  be  given  effect  in  a  pro- 
ceeding under  Chapter  4,  Title  XIX,  according  to  its  plain 
terms  and  meaning. 

In  New  Jersey,  the  doctrine  of  the  Fifth  Amendment 
to  the  Constitution,  so  far  as  it  expresses  the  rule  of  the 
common  law,  has  been  adopted,  and  is  applied  in  the  ad- 
mission of  evidence  in  criminal  cases,  and  the  defendant 
cannot  be  compelled  to  be  a  witness  against  himself.  New 
Jersey,  like  Iowa,  has  no  provision  in  its  state  Constitution, 
and,  we  assume,  no  statute  upon  this  subject.  State  v.  Mil- 
ler, 71  N.  J.  L.  527  (00  Atl.  202). 

The  questions  propounded  to  the  witness,  to  which  an- 
swers were  refused,  were  clearly  proper,  under  Section  4075. 
There  was  nothing  in  the  testimony  of  the  witness  to  in- 
dicate that  his  answers  thereto  would  tend  in  any  way  to 
incriminate  him.     The  questions  were  proper,  and  the  or- 
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der  of  court  committing  plaintiff  to  jail  for  refusing  to 
v     answer  them  was  proper,  and  is^- Affirmed. 

Ladd,  C.  J.,  Weaver  and  Gayxor,  JJ..  concur. 


In  re  Will  of  Norah  Boyle. 

WILLS:  Validity — Undue  Influence  —  Presumption  —  Relationship — 
Burden  of  Proof.  Affectionate  relationship  existing  between 
mother  and  daughter,  and  the  fact  that  they  have  lived  together 
most  of  their  lives,  will  not  cast  upon  the  child,  as  a  beneficiary 
in  the  mother's  will,  the  burden  of  proof  of  showing  that  the 
will  was  without  undue  influence. 

Appeal  from  Greene  District  Court. — E.  G.  Albert,  Judge. 

May  19,  1919. 

Action  involving  the  contest  of  a  will,  on  the  greund 
that  the  testatrix  was  not  of  testamentary  capacity,  and 
that  the  will  was  procured  by  undue  influence.  Verdict  and 
judgment  for  the  proponent.  Contestant  appeals. — Af- 
firmed. 

E.  G.  Graham  and  Frank  X.  McCaffry,  for  appellant. 

8.  J.  Sayres  and  E.  B.  Wilson,  for  appellees. 

Gayxor,  .1. — This  action  involves  the  probate  of  an  in- 
strument purporting  to  be  the  last  will  and  testament  of 
Norah  Boyle.  It  was  presented  for  probate  by  her  daugh- 
ter, Catherine  Scruggs,  who  will  be  hereafter  known  as 
proponent.  Michael  Boyle,  her  son,  alone  contests  the  pro- 
bate, and  on  the  following  grounds.  The  first  and  second 
grounds  need  not  be  considered,  except  as  they  bear  upon 

the  third : 

(1)  That  the  will  was  never  published  or  witnessed  as 

required  by  law. 
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(2)  That  Norah  Boyle  was  not  of  sound  and  disposing 
mind  at  the  time  she  made  tbe  will. 

(3)  That  she  was  induced  to  execute  the  will  by  undue 
influence  and  fraud. 

The  cause  was  tried  to  a  jury,  and  a  verdict  returned 
for  the  proponent.    Upon  this  verdict,  the  will  was  admit- 
ted to  probate,  and  the  contestant,  Michael  Boyle,  appeals. 
At  the  time  of  the  execution  of  this  will,  Norah  was 
about  88  years  of  age,  and  a  widow.    She  had  three  chil- 
dren:  a  daughter,  Catherine  Scruggs,  the  proponent,  and 
two  sons,  John  Boyle  and  the  contestant,  Michael  Boyle. 
Catherine  was   the   eldest,   and   about   52   years   of   age. 
Michael  was  a  year  and  a  half  younger,  and  John  about  43 
years  of  age.    The  will  was  executed  on  the  14th  day  of 
July,  1916,  and  was  read  over  aloud  in  the  presence  and 
hearing  of  Michael  and  his  wife  and  Catherine,  the  pro- 
ponent.   On  and  prior  to  the  28th  day  of  June,  1910,  the 
testatrix  was  the  owner  of  440  acres  of  land,  in  her  own 
right,  situated  in  Greene  County,  Iowa,  and  on  that  day, 
she  made  a  deed  of  it  to  her  daughter,^  Catherine,  conveying 
to  her  all  of  said  land  in  her  own  right,  and  as  trustee  for 
the  son  John.    In  this  deed,  she  reserved  to  herself  for  her 
life,  the  possession,  rents,  and  profits.    It  contained,  also,  a 
provision  that  upon  her  death,  the  daughter,  Catherine, 
should,  during  the  life  of  her  brother  John  Boyle,  manage 
and  control  the  same  as  in  her  judgment  she  deemed  best, 
and  pay  to  him  the  net  income  thereof  on  the  1st  day  of 
March  of  each  year.    This  deed  was  delivered  to  Catherine 
and  accepted  by  her  under  the  conditions  and  terms  named 
in  the  deed. 

Therefore,  at  the  time  the  wTill  was  executed,  the  only 
property  then  owned  by  the  testatrix  consisted  of  certain 
certificates  of  deposit,  amounting  to  about  ?9,000.  These 
certificates  she  divided  between  Michael  and  Catherine,  at 
the  time  the  will  was  executed,  giving  to  Michael  eertifi- 


218  Is  rk  Will  ok  Xokah  Boylk.        [ISti  Iowa 

cates  amounting  to  ?2,010,  and  the  balance  to  Catherine. 
These  certificates  were  endorsed  by  her  and  delivered  by 
her  at  the  time  to  Michael  and  Catherine,  and  Michael  then 
expressed  himself  as  fully  satisfied  with  what  she  had  done. 
He  received  his  certificates  from  her  hand,  took  them  to  the 
bank,  cashed  them,v  and  on  the  next  day,  nothing  further 
needing  his  attention,  departed  for  New  York  City.  The 
testatrix  died  on  the  8th  day  of  August,  1916. 

The  question  of  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  is  not  raised;  yet,  in  view  of  the  contentions 
made  touching  the  instructions  asked  and  given,  we  think 
it  is  proper  to  set  out  briefly  the  facts  as  they  appear  in  the 
record. 

As  said  before,  Catherine  was  the  eldest  child  and  only 
daughter.  She  lived  with  her  mother  and  father  until  his 
death  in  1902,  and  continued  to  live  with  her  mother  there- 
after until  her  marriage,  in  1904.  The  father  was  killed  in 
an  accident.  John  continued  to  live  with  his  mother  on  the 
fami  until  about  the  year  1911,  at  which  time  he  gave  up 
farming.  His  mother  then  rented  her  farm,  and  came  to 
live  with  Catherine.  John  has  done  nothing  since.  After 
the  father's  death,  in  1902,  Catherine  was  appointed  ad- 
ministratrix of  her  father's  estate.  He  died  without  a  will. 
The  property  was  divided  between  his  children  and  his  wife, 
each  receiving  his  or  her  statutory  share.  He  left  quite  a 
large  estate. 

The  record  discloses,  without  any  contradiction,  that 
Catherine  was  very  fond  of  her  mother,  and  very  faithful  in 
the  service  she  rendered  her,  and  that,  from  the  time  she  was 
18  until  she  was  married,  covering  a  period  of  23  years 
(for  she  was  41  years  old  when  she  married),  she  worked 
on  the  farm,  planted  and  husked  corn,  loaded  grain  and 
hay,  milked  cows,  and  did  everything  else  that  was  to  be 
done  on  a  farm,  and  received  no  wages  for  her  service.  John 
also  remained  at  home  and  worked  upon  the  farm  and  re- 
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ceived  no  wages  for  his  work.  The  mother  was  very  fond  of 
these  two  children  who  remained  at  home  with  her,  and  who 
were  faithful  to  her  unto  death.  Michael,  the  contestant, 
first  left  home  when  he  was  15  years  of  age,  stayed  about 
a  year, — possibly  two  years ;  was  in  Wisconsin,  and  part  of 
the  time  in  Illinois,  and  then  returned  home.  Before  he 
was  21  years  of  age,  he  left  home  again,  and  went  to  Brook- 
lyn, New  York,  and  remained  there  for  a  year;  returned  to 
Jefferson,  and  stayed  a  year;  went  back  east  and  got 
married;  came  back  home  with  his  wife,  and  lived  for  a 
year  and  a  half  with  his  father  and  mother,  sister  and 
brother;  then  returned  to  Brooklyn,  and  has  lived  there  ever 
since.  After  liis  father's  death,  he  visited  his  mother  but 
once,  and  that  was  in  about  1908.  She  was  then  sick  and  in 
a  hospital,  and  he  stayed  but  a  short  time.  The  evidence 
further  discloses  that,  during  his  stay  at  home,  he  frequently 
beat  and  abused  his  father,  and  that  this  often  occurred  in 
the  presence  of  his  mother;  that  she  was  heard  to  remark 
often  that  she  would  never  forget  how  Michael  had  abtised 
his  father.'  He  never  did  any  work  on  the  farm  after  he  was 
21,  nor  did  he  do  anything  to  assist  his  parents  in  building 
np  their  fortune. 

Coming  now  more  closely  to  the  time  when  the  will  was 
executed,  it  appears  that,  at  the  time  the  mother  left  the 
farm  and  came  to  live  with  Catherine,  she  was  getting  old. 
Her  eyesight  was  failing.  She  was,  in  a  measure,  unable 
to  do  the  work  that  was  necessary  to  keep  up  a  home.  Aft- 
er she  came  to  Catherine,  her  eyesight  grew  worse.  Cather- 
ine took  her  to  a  hospital,  about  the  10th  of  May,  1916,  and 
had  an  operation  performed  on  her  eyes.  She  continued 
to  grow  worse,  and,  at  the  time  of  the  execution  of  the 
will,  was  totally  blind,  partially  deaf,  and  bedridden,  suf- 
fering from  some  stomach  trouble.  The  jury  could,  how- 
ever, have  found  from  the  testimony,  and  must  have  found, 
that,  at  the  time  she  made  the  will,  she  had  a  full  and  in- 
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telligent  knowledge  of  the  act  she  was  performing;  a  full 
knowledge  of  the  property  she  possessed;  an  intelligent 
perception  and  understanding  of  the  disposition  she  de- 
sired to  make  of  it,  and  of  the  persons  she  desired  should 
be  the  recipients  of  her  bounty;  and  a  capacity  to  recol- 
lect and  comprehend  the  nature  of  the  claims  of  those  who 
were  excluded  from  participating  in  her  bounty.  The  jury 
could  well  have  found  from  the  evidence  that  she  remem- 
bered, at  the  time,  the  fact  that  she  had  made  the  convey- 
ance of  her  real  estate  on  the  28th  of  June  preceding,  and 
that  she  knew  that  all  the  property  left  consisted  of  certifi- 
cates of  deposit;  that  she  called  for  these  certificates  of 
deposit,  and  made  disposition  of  them  at  the  time  or  before 
the  will  was  signed.  It  seems  to  have  always  been  her  pref- 
erence to  dispose  of  her  property  during  her  lifetime,  rather 
than  to  make  a  will  disposing  of  it  after  her  death.  It  is 
apparent  from  the  record  that  she  knew  death  was  slowly 
approaching.  Her  physical  condition  would  suggest  that. 
To  persons  in  normal  health,  with  the#  expectation  of  many 
years  of  life,  the  idea  of  making  a  will  is  often  repugnant. 
Many  people,  at  the  time  of  making  their  wills,  have  been 
known  to  shed  tears,  feeling  that,  in  making  a  testamen- 
tary disposition  of  their  property,  they  emphasize  the  fact 
that  they  must  die,  and  that  their  property  must  pass  out  of 
their  hands  into  the  hands  of  others.  Some  people  would 
dispose  of  their  property  during  their  lifetime,  so  that  they 
may  see  and  enjoy  the  pleasure  that  comes  to  the  recipients 
of  their  bounty,  and  so  bind  them  in  life  to  closer  and  more 
responsive  love.  This  may  account  for  previous  dislike  to 
make  a  will,  and  for  the  gifts  inter  vivos. 

In  our  reading  of  this  record,  there  is  absolutely  noth- 
ing to  show  that  testatrix  was  influenced,  in  any  way,  by 
anyone,  in  making  the  disposition  of  her  property.  All  that 
can  be  charged  to  proponent,  this  daughter,  from  which  any 
influence  operating  on  the  mind  of  the  testatrix  could  pro- 
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ceed,  ia  the  fact  that  she  was  always  a  loving  and  kind 
daughter,  and  was  faithful  to  her  mother  during  all  the 
yean  of  her  life,  and  exceedingly  fond  and  thoughtful  at 
the  time  when,  in  nature,  the  mother  must  have  the  care 
and  sympathy  of  someone.  Not  one  word  is  shown  to  have 
been  spoken  by  her,  nor  one  act  disclosed  as  done  by  her, 
that  would  tend  to  influence  the  mother  in  the  disposition 
of  her  property.  Every  act  is  the  act  of  a  kind  and  loving 
daughter  to  a  stricken  mother.  When  it  became  apparent 
that  her  mother  was  stricken,  and  had  perhaps  but  a  few 
months  to  live,  Catherine  wrote  to  Michael's  wife,  inform- 
ing her  of  the  fact,  and  impliedly  inviting  Michael  and  his 
wife  to  come  to  the  mother's  bedside.  They  came, — by 
what  motive  prompted,  we  leave  the  record  to  suggest. 
They  arrived  on  the  3d  of  July.  Thereafter,  Michael  and 
his  wife  both  waited  upon  the  old  lady,  gave  her  atten- 
tion, sat  up  with  her  during  the  nights,  were  admitted  free- 
ly to  her  presence;  and  the  will  was  not  made  until  the 
14th  of  July.  At  the  time  it  was  made,  they  were  present. 
They  saw  her  when  she  executed  the  will.  They  talked  with 
her  before  and  after  she  executed  the  will.    She  called  for  the 
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certificates  of  deposit  which  were  the  only  property  left  to 
her,  and  made  a  distribution  of  them.  Michael  had  read 
the  deed  to  John  about  that  time,  and  expressed  himself 
satisfied  with  it.  He  expressed  himself  satisfied  with  the 
certificates  which  he  had  received.  He  took  them  and 
cashed  them,  and  immediately  left,  feeling,  no  doubt,  that 
yisit  had  been  fairly  profitable. 

The  most  that  can  be  found  to  justify  the  claim  that 
will  was  the  result  of  undue  influence  is  found  in  the 
fact  that  there  existed  between  the  testatrix  and  the  pro- 
ponent the  closest  blood  relationship;  that,  as  child  and 
woman,  she  had  been  the  companion  of  her  mother,  faithful, 
loving,  and  helpful ;  and  that  out  of  this  grew  a  great  love. 
All  the  influence  she  had. or  exercised  over  his  mother  was 
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that  which  always  flows  from  a  consciousness  of  love  re- 
turned. In  her  sickness,  the  mother  must,  in  nature,  hare 
remembered  this  faithful,  kind,  and  loving  daughter  above 
all  others.  This  is  not  the  undue  influence  that  the  law- 
contemplates.  This  is  not  the  relationship  that  casts  up- 
on the  beneficiary  the  burden  of  proof.  In  fact,  it  has  been 
held  by  this  court  that  the  rule  contended  for  by  the  con- 
testant does  not  apply  in  cases  of  this  kind,  but  only  in 
dealings  between  people  inter  vivos.  In  Graham  v.  Court- 
right,  180  Iowa  394,  this  doctrine  was  announced  in  the  fol- 
lowing words : 

"The  doctrine  that  undue  influence  is  to  be  presumed 
between  parties  inter  vivos,  dealing  with  each  other  when 
fiduciary  relations  exist  between  them,  has  no  application  to 
testamentary  gifts.  The  theory  as  to  contracts  and  gifts 
inter  vivos  is  that  a  person  having  need  of  property,  or  at 
least  a  desire  to  retain  it  during  life,  is  not  likely  to  part 
with  it  without  a  measurably  adequate  equivalent.  When  it 
appears  to  have  been  given  away  or  parted  with  for  an  inade- 
quate consideration,  to  one  in  a  dominating  position  in  re- 
lation to  the  donor  or  grantor,  the  presumption  arises  that 
the  latter  has  not  freely  parted  therewith  and  its  enjoy- 
ment, but  that  his  act  was  induced  by  the  undue  exercise  of 
the  influence  which  the  beneficiary  may  have  had  over  him ; 
and  this  presumption  must  be  met  by  the  grantee  or  donee 
and  rebutted;  else,  in  equity,  it  becomes  as  a  fact  proven 
— a  vitiating  factor  in  the  transaction.  But  the  primary 
presumption  on  which  this  whole  doctrine  rests  is  entirely 
lacking  in  testamentary  disposition." 

This  doctrine  was  again  recognized  in  Pirkl  v.  Ellen- 
berg  er,  179  Iowa  1122.    In  that  case,  it  was  said: 

"The  rule  and  its  application  to  contracts  inter  vivos 
secures  recognition  through  the  fact  that  the  living  do  not 
part  with  their  property,  even  to  their  dearest  friend,  dur- 
ing their  lifetime,  without  at  least  a  fair  consideration. 
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Where  one  sustaining  fiduciary  relations  to  another  secures 
from  the  other  a  gift  or  donation,  or  a  contract  greatly  to 
the  disadvantage  of  the  giver  inter  vivos,  the  law  raises  a 
presumption  that  the  gift  would  not  have  been  made,  or 
the  contract  entered  into,  through  the  free  and  voluntary 
volition  of  the  giver.  This  presumption  calls  upon  the  bene- 
ficiary to  purge  himself  at  least  from  a  suspicion  of  im- 
proper influence  in  bringing  about  the  gift.  *  *  *  In 
contemplation  of  death,  however,  the  transaction  wears  a 
very  different  aspect.  The  property  must  be  parted  with, 
when  that  event  arrives.  It  is  most  natural  to  select  for 
benefaction  those  who  are  nearest  and  dearest,  whether  re- 
lated by  blood,  business,  friendship,  or  association.  Men 
do  not,  in  contemplation  of  death,  ordinarily  give  their 
earthly  possession  over  to  their  enemies,  nor  to  those  in 
whom  they  repose  no  trust  and  confidence.  Indeed,  the 
cloeer  the  relationship,  the  greater  the  bond  that  binds, 
the  more  certain  is  the  mind  that  the  testator  chose  intelli- 
gently the  objects  of  his  bounty.  That  he  chose  one  who  is 
dear  to  him,  and  excluded  one  who  ought  to  be  equally  dear, 
does  not  cast  upon  the  beneficiary  the  burden  of  showing 
that  he  did  not  procure  the  benefaction  by  the  use  of  undue 
influence." 

Of  course,  undue  influence  may  be  shown  even  under 
these  circumstances,  but  the  burden  is  on  him  who  alleges  it. 

This  brings  us  to  a  consideration  of  the  only  complaint 
made  by  appellant  in  this  case,  and  that  is,  that  the  court 
placed  the  burden  of  proof  on  the  contestant  to  establish  un- 
due influence.  It  is  the  thought  of  the  appellant  that  the 
relationship  existing  between  this  mother  and  this  daugh- 
ter, the  fact  that  they  had  lived  together  during  most  of 
their  lives,  the  fact  that  the  daughter  was  fond  of  the  moth- 
er, and  the  mother  reciprocated  the  fondness  in  all  its  full- 
ness, ought  to  cast  such  a  suspicion  upon  the  transaction 
that  the  proponent  ought  to  be  put  to  the  burden  of  purging 
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herself  from  the  suspicion  of  undue  influence,  before  she 
could  call  upon  the  defendant  to  prove  actual  undue  influ- 
ence. Defendant  asked  this  instruction,  and  complained 
because  it  was  not  given : 

"It  appears,  from  the  undisputed  testimony  in  this 
cause,  that  the  decedent,  Norah  Boyle,  for  several  years 
prior  to  her  death  and  at  the  time  of  her  death,  lived  at  the 
home  of  her  daughter,  Catherine  Scruggs;  and  in  connec- 
tion therewith,  if  you  shall  find  that  a  relation  of  confidence 
and  trust  was  reposed  in  said  Catherine  Scruggs  by  the  said 
Norah  Boyle,  then  you  are  instructed  that  the  burden  of 
proof,  as  defined  in  these  instructions,  is  upon  the  pro- 
ponent, Catherine  Scruggs,  to  show  that  the  said  Norah 
Boyle,  in  making  of  said  proposed  will,  acted  by  her  own 
free  will,  and  that  she,  Catherine  Scruggs,  or  anyone  acting 
in  her  behalf,  was  -free  from  any  acts  of  influence  or  con- 
trol over  the  said  Norah  Boyle,  in  the  making  of  said  pro- 
posed will  and  in  the  disposition  of  her  property." 

The  court,  however,  instructed  that  the  burden  of  proof 
rested  upon  the  contestant.  The  court  evidently  found,  as 
a  matter  of  law,  that  there  was  no  sufficient  showing  to 
charge  a  burden  upon  the  plaintiff  to  purge  herself  of  a  sus- 
picion of  undue  influence.  We  think  the  court  was  right  in 
its  instructions.  The  record  did  not  justify  the  giving  of 
the  instructions  asked. 

This  being  the  only  error  complained  of,  a  reversal  can- 
not be  predicated  upon  it.  The  cause  is,  therefore, — Af- 
firmed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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•  Q-  Lathbop  et  al.,  Appellants,  v.  C.  J.  Spbcht,  Jr.,  et  al., 

Appellees. 

U&amCBircs  FOB  BENEFIT  OF  CREDITORS:    Administration 

1   *  Assigned  Estate— Executory  Contract  of  Assignor— Assignee 

te  Accept  or  Repudiate.    An  assignee  for  the  benefit  of  creditors 

****■  an  executory  contract  of  his  assignor  to  convey  land,  sub- 

te*  to  carrying  it  out  or  repudiating  it  within  a  reasonable 
time. 

v*HDOB  AND  PURCHASER:    Rescission-— Restoration  of  Oonsldera- 
"   tot    Where  $500  had  been  paid  on  a  land  contract,  the  vendor 

could  not  repudiate  the  same  without  paying  back  what  had 

been^aid. 

U81QHMXKTS  FOR  BENEFIT  OF  CREDITORS:     Administration 
3  <tf  Awlgned  Estate— Assignee  Represents  Assignor  and  Oredlt- 
**    While  the  assignee  for  benefit  of  creditors  in  the  manage- 
ment of  the  estate  represents  both  the  assignor  and  creditors,  his 
Primary  duty  is  to  the  creditors. 

AttUWHBNT8  FOB  BENEFIT  OF  CREDITORS:    Administration 

*  of  Assigned  Estate— Contract  of  Assignor — Assignee  Must  Re- 
tun  Benefits  upon  Repudiation.  While  the  right  rests  in  the  as- 
signee for  benefit  of  creditors  to  refuse  to  perform  his  assignor's 
improvident  contract,  yet  he  so  far  stands  in  the  place  of  the 
assignor  that  he  cannot  repudiate  the  contract  and  at  the  same 

time  retain  for  the  creditors  the  benefits  received  from  the 

contract 

^OOIlfBliTB  FOB  BENEFIT  OF  CREDITORS:  Filing  Claims— 
5  Hoa-Nocesslty  on  Repudiation  of  Contract.  One  who  has,  under 
an  executory  contract  of  purchase  of  land,  made  an  advance 
payment,  may  recover  the  same  of  the  vendor's  assignee  for  the 
benefit  of  creditors,  who  has  repudiated  the  contract,  without 
filing  the  claim  against  said  estate. 

Affcal  from  Carroll  District  Court. — M.  E.  Hutchison, 

Judge. 

May  19,  1919. 

An  action  in  equity  to  require  the  receiver  to  refund 
certain  money  paid  upon  a  land  contract,  the  receiver  hav- 
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m 
ing  refused  to  perform  the  contract,  and  the  money  sought 

to  be  recovered  having  been  paid  to  the  assignor  in  part 
performance  of  the  contract.  Opinion  states  the  facts.  De- 
cree for  the  defendant  in  the  court  below.  Plaintiffs  ap- 
peal.— Reversed. 

Lee  &  Robb,  for  appellants. 

L.  H,  Salinger  and  F.  H.  Cooney,  for  appellees. 

Gaynor,  J. — The  plaintiffs'  petition  shows  the  follow- 
ing facts : 

The  plaintiffs  and  the  Farmers  Bank  of  Olidden  en- 
tered into  a  written  contract  on  the  23d  day  of  February, 
1914,  by  the  terms  of  which  the  bank  agreed  to  sell  and 
convey  120  acres  of  land  to  the  plaintiff,  in  consideration  of 
the  sum  of  $26,000,  to  be  paid  for  as  follows :  $600  on  the 
execution  of  the  agreement,  and  the  balance  as  follows; 
$3,500  cash  on  March  1,  1915,  and  the  execution  of  a  note 
for  $22,000,  payable  in  10  years,  with  interest  at  the  rate 
of  6  per  cent  from  March  1st,  secured  by  a  mortgage  on 
the  land.  On  that  date,  and  on  the  performance  of  the 
agreements  on  plaintiffs'  part  to  be  performed,  the  bank 
agreed  to  deliver  to  the  plaintiffs  a  good  and  sufficient  war- 
ranty deed,  with  abstract  of  title  continued  up  to  that  date. 
At  the  time  of  the  execution  of  the  contract,  plaintiffs  paid 
to  said  bank  $500.  On  the  8th  day  of  June,  however,  fol- 
lowing the  making  of  the  contract,  the  bank  made  a  gener- 
al assignment  of  all  its  property,  for  the  benefit  of  its  cred- 
itors, to  O.  J.  Specht,  Jr.,  one  of  the  defendants  herein. 
At  the  date  of  this  assignment,  and  until  March  1,  1915, 
the  contract  between  the  bank  and  plaintiffs  remained  in 
full  force  and  unperformed,  except  the  payment  of  the  $500. 
The  bank  turned  over  to  the  assignee  all  its  property,  both 
personal  .and  real,  including  the  real  estate  that  was  the 
subject  of  the  contract.    The  assignee  gave  notice  of  his 
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appointment  by  publication,  the  first  publication  being  on 
the  25th  day  of  June,  1914.  No  extension  of  time  was 
given  to  creditors  fop  filing  claims  against  the  estate,  and 
tiiio  plaintiff  did  not  file  any  claim,  nop  was  any  extension 
of  time  asked  for  or  given. 

On  the  1st  day  of  March,  1915,  the  date  fixed  for  con- 
summating the  contract,  the  plaintiff  tendered  to  Specht, 
the  assignee,  the  sum  of  f  3,500  cash,  together  with  his  note 
for  122,000,  dated  March  1,  1915,  and  due  March  1,  1925, 
with  interest  thereon  at  6  per  cent,  as  required  by  the  con- 
tract,  together  with  the  mortgage  upon  the  real  estate,  as 
provided  in  the  contract,  and  demanded  a  deed  to  said  prem- 
ises. The  said  Specht,  assignee,  refused  to  fulfill  the  con- 
tract, and  refused  to  give  to  the  plaintiff  the  deed  contem- 
plated by  the  contract.  The  first  notice  or  knowledge  the 
plaintiffs  had  that  the  defendant  or  his  assignee  did  not  in- 
tend to  perform  the  contract  was  on  that  day.  On  the  re- 
fusal of  the  defendant  or  his  assignee  to  perform,  plaintiffs 
immediately  demanded  the  repayment  to  them  of  the  f  500 
which  they  had  paid,  in  good  faith,  and  in  reliance  upon 
the  fulfillment  of  the  contract  by  the  defendant.  The  as- 
signee refused  and  still  refuses  to  return  to  the  plaintiffs  the 
$500.  There  has  been,  ever  since  said  assignment,  and  now 
is,  in  the  hands  of  the  defendant  assignee,  cash  in  amount 
greatly  in  excess  of  the  said  $500  and  interest  thereon,  and 
an  amount  necessary  to  pay  all  costs  and  expenses  of  said 
assignment. 

The  prayer  of  the  plaintiff  is  that  the  defendant  be  or- 
dered by  the  court  to  repay  to  him,  out  of  the  assets  of  said 
Farmers  Bank  of  Glidden  in  his  possession,  the  sum  of 
$500,  with  interest  thereon  from  the  1st  day  of  March,  1915, 
at  6  per  cent,  and  that  the  plaintiffs  have  such  other  and 
further  relief  as  may  seem  equitable  to  the  court  in  the 
premises. 
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To  the  petition  alleging  the  facts  above  set  forth,  the 
assignee  demurred,  and  as  grounds  for  demurrer  said : 

(1)  That  the  facts  stated  do  not  entitle  plaintiffs  to 
the  relief  demanded. 

(2)  That  plaintiffs  are  not  entitled  to  the  relief. de- 
manded, or  to  any  relief,  because  the  petition  shows  on  its 
face  that  their  remedy,  if  any,  is  by  filing  a  claim  with 
the  assignee. 

(3)  That  to  grant  the  prayer  of  the  petition  would  be 
to  give  plaintiffs  a  preference  over  the  general  creditors  of 
the  bank,  and  would  be  equivalent  to  makitig  plaintiffs' 
claim  a  preferred  claim  against  the  estate. 

(4)  That  there  was  no  default  in  plaintiffs'  contract 
at  the  time  of  the  assignment,  and  no  obligation  created 
thereunder  which  the  plaintiffs  could  enforce  against  the 

« 

assignee,  at  the  time  of  the  assignment 

There  were  other  claims  pleaded  which  are  not  ma- 
terial to  be  set  out.  The  demurrer  was  sustained,  and 
plaintiffs'  petition  dismissed,/  and  plaintiffs  appeal. 

The  only  question  here  for  our  consideration  is:  Was 
the  demurrer  rightly  sustained?  Are  the  plaintiffs  entitled 
to  any  relief  under  the  allegations  of  the  petition? 

It  will  be  noted  that  there  is  no  showing  in  the  record 
(for  we  are  confined  to  the  petition  for  our  facts)  that 
the  estate  now  in  the  hands  of  the  assignee  is  not  in  the 
same  condition  that  it  was  at  the  time  the  assignment  was 
made.  There  is  no  showing  that  any  claims  were  ever  filed 
against  the  estate  and  approved.  We  may  assume  that  the 
assignment  would  not  be  made  unless  there  were  claims 
against  the  assignor  to  be  satisfied  out  of  the  estate  as- 
signed. The  amount  of  these  claims  does  not  appear.  It 
will  be  noted,  also,  that  all  the  property  of  the  bank  passed 
to  the  assignee  under  the  assignment.  This  would  include 
the  land  which  was  the  subject  of  the  contract,  as  well  a» 
the  contract  itself.    There  is  no  affirmative  showing  that 
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the  |500,  paid  by  the  plaintiffs  to  the  bank  as  a  part  con- 
sideration on  the  purchase  price  of  the  land,  passed  into 
the  hands  of  the  assignee;  neither  is  there  any  showing 
that  it  did  not.  It  does  appear  that,  at  the  time  this  suit 
was  commence^,  the  receiver  had  more  than  }500  on  hand. 
When  the  bank  received  this  $500,  it  received  it  as  a  part 
performance  of  the  contract  in  which  it  had  pledged  itself 
to  convey  to  the  plaintiffs  the  thing  which  it  had  contracted 
to  deliver  to  the  plaintiffs.  The  contract  was  made  in  Feb- 
ruary, 1914.  It  was  not  to  be  consummated  until  March  1, 
1915.  The  contract  was  executory.  On  the  1st  of  March, 
1915,  there  were  reciprocal  duties  then  to  be  performed. 
The  plaintiffs  were  to  pay  the  balance  of  the  consideration 
which  the  contract  called  upon  them  to  pay.  The  defend- 
ant was  to  convey  the  land  to  the  plaintiff.  These  were 
mutual,  reciprocal,  contractual  duties  resting  on  each  up 
to  that  time.  They  fixed  the  1st  day  of  March,  1915,  for" 
the  discharge  of  these  reciprocal  duties.  The  $500  was 
pa;d  in  anticipation  of  and  in  reliance  upon  the  perform- 
ance of  these  reciprocal  duties  on  that  date.  Neither  had 
any  claim  against  the  other  which  could  be  insisted  upon 
or  enforced  in  any  form  of  action  prior  to  that  date.  These 
reciprocal  duties  were  unaffected  by  the  assignment  made 
by  the  bank  to  the  defendant  Specht,  on  the  8th  day  of  June, 

1914.     The  contract  still  remained  execu- 

1.  Assignments        tory>   and'   as   between    the   bank   and   plain- 

XSmTO'"Tad'  tiffs;  it  still  remained  for  either  party  to  in- 

SSSS"^  °f  sist  upon  its  performance  on  that  date.    It 

contrac?eo?tory  was  the  right  of  the  assignee,  however,  with- 

araiinee'to  in  a  reasonable  time,  to  refuse  performance 

accept    or 

repudiate.  of  the  contract,  if,  in  his  judgment,  the  per- 

formance was  not  for  the  best  interests  of 
the  creditors  he  represented.  He  took  the  contract  under 
the  assignment,  with  the  right  to  carry  out  the  obligation 
of  his  assignor,  or  to  repudiate  it  within  a  reasonable  time. 
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2.    VENDOR    AND 
PURCHASER  : 

rescission : 
roitoration   of 
consideration. 


8.  Assignments 
for  benefit  of 
creditors  : 
administration 
of  assigned 
estate:  as- 
signee repre- 
sents assignor 
and   creditors. 


When  this  contract  was  completed,  and  the 
$500  was  paid,  a  duty  rested  on  the  bank 
to  convey  the  land  to  the  plaintiffs  upon 
the  performance  of  the  stipulated  condi- 
tions. It  could  not  repudiate  the  contract 
without  paying  back  what  it  had  received  on  the  contract. 
When  the  assignment  was  made,  and  the  contract  passed 
into  the  hands  of  the  assignee,  the  contract  and  its  obliga- 
tions were  still  unbroken.  It  still  remained  for  the  assignee 
to  perform  the  contract,  if  he  so  elected.  He  had,  how- 
ever, a  discretion  to  refuse  to  perform,  if 
it  seemed  best  to  him,  having  in  view  the 
interests  of  the  creditors  he  represented. 
The  assignee  represents  both  the  creditors 
and  the  assignor.  It  is  true  that  his 
primary  duty  was  to  the  creditors.  Their 
•  interest  was  his  first  consideration.     The 

property  came  into  his  possession  for  the  benefit  of  the 
creditors  of  the  assignor.  But  even  an  assignee,  represent- 
ing creditors,  may,  by  a  court  of  equity,  be  required  to  do 

equity.  As  said  before,  the  assignment  was 
no  breach  of  the  contract,  and  gave  plain- 
tiffs no  notice  of  a  breach  of  the  contract. 
It  yet  remained  in  the  power  of  the  assignee 
to  perform.  Plaintiffs  could  not  repudiate 
the  contract  because  of  the  assignment,  be- 
cause the  assignment  did  not,  in  and  of  it- 
self, operate  as  a  breach  of  the  contract. 
While  the  right  rests  in  the  assignee,  in  the  interests  of  cred- 
itors, to  refuse  to  perform  an  improvident  contract  made  by 
his  assignor,  yet  he  so  far  stands  in  the  place  of  the  assignor 
that  he  cannot  repudiate  the  contract  and  keep  the  subject- 
matter  of  the  contract  for  the  benefit  of  the  creditors,  and 
at  the  same  time  retain  the  benefits  received  from  the  con- 
tract for  the  benefit  of  creditors.    The  assignor  owned  this 
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land  at  the  time  of  the  assignment.  He  had,  however,  as 
to  this  land,  pledged  himself  in  an  executory  contract  to  the 
performance  of  certain  duties.  Through  the  pledging  of. 
these  duties,  he  received  a  consideration  from  this  plaintiff 
— the  very  thing  that  plaintiffs  now  seek  to  have  returned 
to  them  because  the  receiver  has  elected  to  retain  the  prop- 
erty pledged,  for  the  benefit  of  creditors.  The  agreement  to 
convey  was  in  consideration  of  the  f  500.  To  allow  the  re- 
ceiver to  retain  this  $500  for  the  benefit  of  creditors,  is  to 
allow  him  to  retain  that  which  was  .pledged  to  the  plaintiff 
for  the  |500, — the  $500  paid  as  a  consideration  for  the 
pledge.  The  bank,  by  its  assignment,  placed  it  in  the  power 
of  its  assignee  to  refuse  to  perform  this  contract.  The  prop- 
erty in  the  hands  of  the  assignee  was  the  property  of  fhe 
assignor.  It  is  true  it  passed  to  the  assignee  for  the  bene- 
fit of  the  creditors.  The  legal  title  became  vested  in  the 
grantee,  but  equity  will  not  allow  the  assignee  to  retain  the 
land  and  refuse  to  perform  the  executory  contract,  and 
retain  the  sum  paid  in  reliance  upon  its  performance. 

While  it  is  true  that  the  assignment  transfers  the 
property  of  the  assignor  to  the  assignee  for  the  benefit  of 
existing  creditors,  it  does  not  destroy  the  obligation  of  an 
executory  contract,  especially  when  that  contract  involves 
the  passing  of  title  to  the  lands  of  the  assignor  which  are 
affected  by  the  executory  contract.  When  this  executory 
contract  was  made,  the  plaintiffs  were  entitled  to  at  least 
two  remedies:  either  to  have  the  land  conveyed  to  them 
upon  the  performance  of  all  conditions  on  their  part  to  be 
performed,  or,  upon  refusal  to  perform,  to  receive  back  the 
consideration  that  they  had  paid  upon  the  contract.  The 
right  to  perform  the  contract  passed  to  the  assignee.  With 
this  right  passed  the  duty  to  refund  from  the  assignor's 
property  what  had  been  received  upon  the  contract,  in  the 
event  that  the  assignee  elected  not  to  perform.  He  could 
perform  if  he  considered  it  for  the  best  interests  of  credi- 


232  Lathrop  v.  Spkoht.  [18(5  Iowa 

tors.  He  could  repudiate  the  contract  if  he  considered  it 
'for  the  best  interests  of  the  creditors.  In  either  act,  the 
creditors'  interests  controlled  his  action.  When  he  elected, 
in  the  interests  of  creditors,  to  repudiate  the  contract,  the 
obligation  rested  on  him,  as  the  representative  of  the  as- 
signor  whose  property  he  was  handling  for  the  benefit  of 
creditors,  to  refund  to  the  other  party  the  consideration 
paid.  This  is  equitable,  and  it  is  right.  Whether  the  as- 
signee elected  to  perform  or  to  repudiate,  we  must  assume 
that  his  action  was  in.  the  interests  of  the  creditors.  As  a 
representative  of  the  creditors,  neither  he  nor  the  creditor 
has  a  right  to  complain,  when  required  to  perform  an  equita- 
ble duty. 

The  statute  requiring  that  claims  against  an  estate  ex- 
isting at  the  time  of  the  assignment  be  filed  with  the  as- 
signee within  a  limited  time  has  no  application  to  a  case 

like  this.  There  was  no  claim  to  be  filed. 
5.  assignments      Plaintiff,  at  the  time  of  the  assignment,  had 

FOR  BENFFIT  OB* 

creditohs:  a  contract  under  which  he  had  a  right  to 

non-necessity '      this  land,  upon  paying  the  amount  stipulat- 

on   repudiation  7     L         r  ° 

of  contract.         ed  in  the  contract.    That  is  all  the  right  he 

had;  no  right  to  have  the  money  refunded 
until  the  assignee,  exercising  his  discretion,  refused  to  per- 
form the  contract  and  convey  the  land.  Immediately  upon 
refusal,  a  duty  arose  on  the  part  of  the  assignee,  as  on  his 
assignor,  to  return  the  money  paid  on  the  contract.  The 
election,  no  doubt,  was  based  upon  a  careful  considera- 
tion of  the  best  interests  of  the  creditors.  The  refusal  was 
as  election  to  keep  the  land  and  pay  back  the  $500.  This 
election  was  made  for  the  benefit  of  the  creditors,  whom 
he  represented.  The  consideration  could  only  come  out  of 
the  fund  in  the  hands  of  the  assignee.  It  took  nothing  from 
creditors,  because,  by  his  election,  he  retained  for  the  bene- 
fit of  creditors  enough  of  the  assignor's  property  to  repre- 
sent the  amount  he  was  called  upon  to  pay.    Surely,  if  the 
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property  which  the  plaintiff  had  agreed  to  buy  at  a  stipulat- 
ed consideration  was  of  less  value  than  the  consideration 
which  he  had  stipulated  to  pay,  it  would  be  to  the  interest 
of  creditors   that  the   assignee  perforin   the  contract,   re- 
ceive the  consideration,  and  pass  the  land  to  the  plaintiffs. 
If  it  should  appear  to  the  assignee  that  the  land  was  of 
greater  value  to  the  creditors  than  the  amount  which  plain- 
tiffs had  stipulated  to  pay,  then,  in  the  interests  of  the 
creditors,  it  would  be  the  right  of  the  assignee  to  elect  not 
to  perform ;  but  on  this  election,  his  duty  became  the  same 
as  that  of  the  original  party  to  the  contract  who  refuses 
to  perform:    to  wit,  to  return   the  consideration  already 
paid.    See  Sunflower  Oil  Co.  v.  Wilson.  142  U.  S.  313/332; 
Pedley  v.  Freemen,  132  Iowa  356;    Waters  v.  Pearson,  163 
Iowa  391 ;  Pardoe  v.  Jones,  161  Iowa  426 ;  Frey  v.  Stangl, 
148  Iowa  522;  Button  Land  Co.  v.  Xoon,  163  Iowa  547. 

It  will  be  noted  that  the  prayer  of  the  plaintiffs  is 
that  the  receiver  be  directed  to  return  to  him  the  amount 
paid,  with  interest,  and  that  this  prayer  rests  upon  the 
fact  that  the)r  have  paid  this  amount  of  money  to  the  de- 
fendant's assignor,  in  consideration  of  the  defendant's  as- 
signor's agreement  to  convey  to  them  certain  lands,  which 
have  passed  into  the  hands  of  the  assignee,  and  are  now 
held  by  the  assignee  for  the  use  and  benefit  of  creditors,  and 
which  the  assignee,  representing  the  creditors,  refuses  to 
convey. 

On  the  whole  record,  we  think  the  court  was  wrong  in 
sustaining  the  demurrer,  and  its  action  is,  therefore, — Re- 
versed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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L.  L;  Lavelleuk,  Appellee,  v.  Joseph  Nugent,  Appellant. 

PRINCIPAL  AND  AGENT:    Evidence.    Agency  cannot  be  proven 

1  by  the  declarations  of  the  agent 

APPEAL  AND  ERROR:    Reception  of  Evidence — Prejudicial  Error — 

2  Agent' 8  Declarations  as  to  Agency.  Admission  of  declarations  of 
an  agent  to  third  parties  that  he  was  agent  was  reversible  error, 
where  the  fact  of  the  agency  was  in  issue,  and  the  court  In* 
structed  the  jury  that  the  testimony  was  of  probative  force  on 
that  issue. 

Appeal  from  Polk  District  Court. — Hubert  Utterback, 

Judge. 

May  19,  1919. 

Action  to  recover  the  purchase  price  of  certain  horses. 
Verdict  and  judgment  for  the  plaintiff.  Defendant  appeals. 
— Reversed. 

Walter  L.  Stewart  and  Robert  J.  Bannister,  for  appel- 
lant. 

Parsons  &  Mills  and  WUkinson  &  Wilkinson,  for  ap- 
pellee. 

Gaynor,  J. — Plaintiff  is  a  farmer.  The  defendant  is  a 
buyer  of  horses  in  the  city  of  Des  Moines,  and,  at  the  times 
hereinafter  stated,  was  purchasing  horses  for  the  British 
government,  to  be  used  in  the  British  army.  He  operated 
sale  and  inspection  barns  and  yards.  In  these  barns  and 
yards,  horses  were  kept  for  inspection  by  government  of- 
ficers, who,  on  inspection,  either  accepted  or  rejected.  On 
the  1st  day  of  September,  1917,  plaintiff  owned  21  head  of 
horses,  kept  by  him  on  his  farm  in  Madison  County.  On 
that  date,  one  R.  Burnett  came  to  plaintiff's  place,  for  the 
purpose  of  buying  these  horses,  either  for  himself  or  as 
agent  for  defendant.    The  plaintiff  was  not  at  home,  but  his 
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son,  a  lad  of  15  years,  was  there.  Burnett  purchased  the 
horses  from  the  son  for  f 3,295,  and  gave  to  the  son  in  pay- 
ment therefor  a  draft,  in  the  following  form  and  words : 

"No.  8072  Des  Moines,  Iowa,  1-9-17. 

"Joe  Nugent,  Dealer  in  Horses  and  Mules. 

"Pay  to  the  order  of  L.  L.  Lavalleur,  P.  O.  Winterset, 
"Mules 13,295.00 

"For  21  horses  for  shipment  to 

"Joe  Nugent,  Des  Moines,  Iowa. 

"To  Joe  Nugent,  Des  Moines,  Iowa. 

'Tayable  through  Iowa  Loan  ft  Trust  Co.,  Des  Moines, 
Iowa." 

The  horses  were  taken  by  Burnett  and  shipped,  with 
other  horses,  to  the  defendant.  They  reached  defendant 
and  were  taken  into  the  defendant's  yards.  The  draft  above 
set  out  was  presented  for  payment,  and  payment  refused. 
Thereafter,  the  defendant  caused  a  letter  to  be  written  to 
the  plaintiff,  in  substance  notifying  him  that  the  horses 
were  there  in  his  possession;  that  he  would  better  come 
after  them ;  that  they  were  not  the  kind ;  that'they  did  not 
suit,  and  they  were  being  held  at  plaintiff's  expense;  that 
defendant  would  not  buy  them;  and  that,  if  the  plaintiff 
had  any  interest  in  them,  he  would  better  look  after  them. 
Thereafter,  the  plaintiff  came  to  see  the  defendant,  and  de- 
manded payment  for  the  horses,  and  the  defendant  told 
him  that  he  would  not  pay  for  them,  and  that  Burnett  had 
bought  them  on  his  own  account,  and  it  was  up  to  Burnett 
to  settle  for  them. 

On  the  10th  day  of  September,  1917,  this  action  was 
begun  to  recover  of  the  defendant  the  contract  price  of  the 
horses.  In  the  original  petition,  the  plaintiff  claimed  that 
he  sold  and  delivered  the  horses  to  defendant,  and  that  de- 
fendant had  agreed  to  pay  him  therefor  $3,295 ;  that  he  had 
demanded  payment  of  defendant,  and  payment  was  re- 
fused. 
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Defendant  filed  a  general  denial  and  counterclaim,  but 
the  counterclaim  will  not  be  considered,  because  it  was 
withdrawn  from  the  jury. 

The  plaintiff  amended  his  petition  on  the  first  day  of 
the  trial,  alleging  that,  since  the  beginning  of  the  suit  and 
the  filing  of  the  answer,  the  defendant  had  sold  all  the 
horses  in  controversy  for  the  sum  of  $3,615,  and  has  ever 
since  retained  the  proceeds  of  the  sale;  that  the  sale  was 
made  on  the  29th  day  of  October,  1917 ;  that  defendant  re- 
tained possession  of  the  horses  until  that  time,  and  has 
ever  since  retained  the  proceeds  of  the  sale ;  and  that  he  is 
estopped  to  deny  that  he  purchased  the  horses,  or  that  the 
party  with  whom  the  transaction  was  had  was  not  au- 
thorized to  bind  him  in  the  purchase  of  the  horses. 

Upon  these  issues,  the  cause  was  tried  to  a  jury,  and  a 
verdict  returned  for  the  plaintiff  for  $3,375.62.  Judgment 
being  entered  on  this  verdict,  defendant  appeals. 

The  claim  of  the  plaintiff  is  that  the  defendant  pur- 
chased these  horses  for  $3,295;  that  the  purchase  was  ac- 
tually mad£  by  one  R.  Burnett  from  plaintiff's  son  at  plain- 

■ 

tiff's  farm  in  Madison  County,  and  were  shipped  by  Bur- 
nett to  the  defendant  at  Des  Moines,  and  received  by  de- 
fendant. The  contention  of  plaintiff  is  that  Burnett  was 
the  agent  of  the  defendant ;  acted  for  the  defendant  in  mak- 
ing the  purchase;  that  he  had  authority  from  the  defend- 
ant to  make  the  purchase  for  the  defendant,  and  issued 
the  draft,  hereinbefore  set  out,  in  payment;  or  that,  if 
Burnett  was  not  the  agent  of  the  defendant  at  the  time 
he  made  the  purchase,  the  defendant,  with  notice  of  the 
facts  of  the  purchase,  received  and  sold  the  horses,  and, 
therefore,  ratified  the  action  of  Burnett  in  making  the 
purchase  for  him. 

Taking  all  the  facts  and  circumstances  together,  there 
is  a  fair  controversy  in  the  record  as  to  whether  Burnett 
was  acting  as  agent  for  the  defendant  at  the  time  he  pur- 
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chased,  and  as  to  whether  the  defendant  ratified  his  action 
in  making  the  purchase,  to  such  an  extent  as  to  be  bound 
thereby. 

One  question  was  material  for  the  consideration  of  the 
jury,  and,  if  found  in  plaintiff's  favor,  was  conclusive  of 
defendant's  liability,  and  that  is:  Was  Burnett  the  agent 
of  the  defendant,  and  acting  for  the  defendant  in  the  pur- 
chase  of  these  horses?  Was  he  directly  or  impliedly  au- 
thorized to  purchase  these  horses  for  and  on  account  of  the 
defendant?  Did  he  purchase  them  for  the  defendant,  as 
defendant's  agent,  and  ship  them  to  the  defendant  as  such 
agent? 

In  the  absence  of  any  fraud,  a  purchase  made  by  one 
authorized  to  make  the  purchase — one  authorized  as  agent 
to  act  for  the  other  in  making  the  purchase — binds  his  prin- 
cipal. If  the  agency  of  Burnett  was  established  by  compe- 
tent evidence,  the  verdict  must  have  been  for  the  plaintiff. 

The  complaint  of  the  defendant  is  that  improper  evi- 
dence was  offered  and  admitted  to  establish  this  fact,  over 
the  objection  of  the  defendant.  Several  witnesses  were 
called  by  the  plaintiff,  who,  over  the  objection  of  the  defend- 
ant, were  permitted  to  say  that  Burnett  told  them  that  he 
was  the  agent  of  the  defendant,  and  acting  for  the  defend- 
ant in  purchasing  certain  horses  sold  by  them  to  Burnett; 
that  Burnett  told  them  that  he  was  the  agent  of  the  de- 
fendant, and  buying  horses  for  and  on  behalf  of  the  de- 
fendant. One  Tilton  was  called,  and  was  asked  this  ques- 
tion: "Do  you  recollect  selling  horses  to  Mr.  Nugent 
through  Burnett,  last  September?"  He  answered,  "Yes." 
He  was  then  asked  this  question :  "What,  if  anything,  did 
Mr.  Burnett  say  with  reference  to  who  he  was  buying  the 
horses  for?"  Proper  objection  made  and  overruled.  He 
answered:  "He  was  buying  for  Mr.  Nugent;  buying  on 
commission." 
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One  Gifford  was  permitted  to  testify,  over  the  objec- 
tion of  the  defendant : 

"I  know  Burnett.  I  don't  know  Nugent.  I  sold  Bur- 
nett eight  head  of  mules  for  $1,300.  He  paid  for  them  with 
a  draft  similar  to  the  one  given  to  the  plaintiff.  It  was 
honored  and  paid."  He  was  then  asked  this  question: 
"What  did  Burnett  say,  if  anything,  to  you  with  reference 
as  to  who  he  was  buying  them  for?  A.  He  said  he  was  buy- 
ing them  for  ^Nugent." 

One  Guiberson,  who  stated  that  Burnett  had  bought 
certain  horses  from  him,  and  that  he  was  paid  by  sight 
draft  similar  to  the  one  given  the  plaintiff,  was  permitted 
to  answer  the  following  question :  "Did  he  say  who  he  was 
buying  horses   for?    A.  Joe  Nugent." 

Burnett  was  called,  and  testified: 

"I  was  buying  horses  for  myself  on  the  1st  day  of  Sep- 
tember.   I  paid  for  them  myself,  and  shipped  them  to  Mr. 
Nugent.    I  was  never  out  buying.    I  have  shipped  horses 
through  Nugent  for  about  two  years.    I  have  money  in  Nu- 
'  gent's  possession." 

Nugent  testified  that  Burnett  was  not  his  agent;  that 
he  never  authorized  him  to  buy  any  horses  for  him.  He 
testified : 

"Burnett  goes  out  and  buys  horses  and  sells  them  at 
my  place  like  any  other  shipper.  Goes,  buys,  and  fetches 
horses  in  there  and  sells  them  to  me.  He  showed  me  the 
21  horses,  but  I  refused  to  buy  them.  He  asked  me  if  I 
would  buy  them,  and  I  told  him  I  would  not.  I  never 
had  anyone  buy  horses  for  me.  They  buy  for  themselves 
and  send  them  in  to  me,  and  I  buy  if  they  suit  me.  If  they 
come  up  to  the  standard  and  are  worth  the  money,  I  buy 
the  horses  from  them.  Mr.  Burnett  never  bought  a  horse 
in  his  life  for  me." 

There  was  a  clear  controversy  as  to  Burnett's  agency. 
It  is  fundamental  that  agency  cannot  be  proven  by  the 
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declaration  of  the  agent.     Evidence  of  statements  made 

by  Burnett  that  he  was  the  agent  of  de- 

1.  PwifciPAL  and    fendant  and  acting  for  him  in  the  buying  of 
denc£'  ev  horses  was,  therefore,  wholly  incompetent. 

It  may  have  influenced  the  jury  in  reaching 
a  verdict.  The  jury  may  have  founded  its  verdict  upon  this 
testimony.  We  cannot  say.  The  evidence  should  not  have 
gone  to  the  jury. 

The  court,  in  its  instructions  to  the  jury,  said: 
"You  have  a  right  to  take  into  consideration  the  acts 
of  Burnett  in  making  the  purchase  of  the  horses  of  the 

plaintiff,  and  of  others  in  that  community 

2.  A^^?  **g        made  at  and  about  the  same  time ;   his  dee- 
de°nce^f  preju-       larations  with   reference  to  his  agency,  if 
S2?vsc"e?ikra-    any,  made  to  the  plaintiff,  the  son  of  the 
a^ncy*8  t0         plaintiff,  and  to  others  in  similar  transac- 
tions in  the  purchase  of  horses  at  and  about 

said  time;  the  payment  of  sight  drafts  drawn  upon  Nu- 
gent." Thus  the  jury's  especial  attention  was  called  to 
this  testimony  as  having  probative  force  in  determining  one 
of  the  real  issues  in  controversy  between  the  parties. 

We  think  the  court  was  in  error,  both  in  admitting  the 
evidence  and  in  its  instructions  to  the  jury.  Before  the 
jury  was  instructed,  the  plaintiff  especially  asked  the  court 
to  instruct  the  jury  that  statements  of  Burnett's  relative 
to  his  being  the  agent  of  the  defendant,  Joe  Nugent,  should 
not  be  considered;  that  they  must  find  the  agency  estab- 
lished by  other  testimony  than  these  declarations  of  the  pu- 
tative agent's.  This  was  refused  by  the  court.  There  may 
be  evidence  to  justify  the  verdict  with  this  evidence  ex- 
cluded, but  that  is  for  the  jury  to  say,  and  not  for  us.  The 
jury  was  permitted  to  consider  incompetent  evidence  in 
making  its  findings,  and  for  this  error,  the  case  must  be  re- 
versed. 
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Other  matters  are  considered  which  may  not  arise  on 
the  second  trial,  and  we  do  not  discuss  them. 

For  the  error  pointed  out,  the  case  is — Reversed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


C.  J.  Mohr,  Appellee,  v.  Civil  Service  Commission  et  al., 

Appellants. 

MUNICIPAL  CORPORATIONS:   Civil  Service  Commission— Jurisdic- 

1  Hon— Suspension  of  Policeman— Rules  and  Charges.  The  civil 
service  commission  of  the  city  of  Des  Moines  has  jurisdiction, 
under  Section  1056-a32,  Code  Suppl.  Supp.,  1915,  to  hear,  against 
a  police  officer,  charges  made  under  rules  formulated  by  the  city 
council,  where  the  chief  of  police  suspended  the  officer  and  made 
a  report  of  the  charges  and  suspension  to  the  superintendent  of 
public  safety,  who  formally  approved  it  in  writing  and  forward- 
ed it  to  the  commission,  which  report  was  filed  with  the  clerk  of 
the  commissioners. 

MUNICIPAL  CORPORATIONS:     Civil  Service  Commission— Proced- 

2  ure — Liberal  Construction.  A  liberal  construction  should  be  given 
to  Ch.  48,  Acts  32  G.  A.,  and  acts  amendatory  thereto,  providing 
for  a  civil  service  commission  and  for  the  suspension  and  dis- 
charge of  officers  guilty  of  misconduct,  and  the  said  law  and 
the  rules  and  regulations  adopted  thereunder  should  not  be  con- 
strued with  lhat  technical  exactness  which  the  law  exacts  in  pro- 
cedure in  courts  of  record. 

CERTIORARI:    Nature  and  Grounds — Want  of  Jurisdiction— Remov- 

3  al  of  Officer.  A  statute  governing  the  right  to  certiorari  applies 
in  cases  when  facts  show  that  the  tribunal  acting  is  without 
jurisdiction.  Held  that  the  acts  of  civil  service  commissioners 
of  the  city  of  Des  Moines  in  discharging  a  policeman  were  not 
illegal  or  without  jurisdiction. 

Appeal  front  Polk  District  Court. — Hubert  Uttbrback, 

Judge. 

May  19,  1919. 

Action  in  certiorari  to  test  the  action  of  the  civil  serv- 
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ice  commission  in  discharging  plaintiff  from  the  police 
force.  Demurrer  to  the  petition.  Demurrer  overruled. 
Defendants  appeal. — Reversed. 

Thomas  Watters,  Jr.,  and  Miller  ^&  Wallingford,  for 
appellee. 

H.  W.  Byers,  Reson  8.  Jones,  D.  Cole  McMartin,  and 
C.  A.  Weaver,  for  appellants.  * 

Gaynor,  J. — This  action  is  brought  in  certiorari  to 
test  the  legality  of  the  action  of  the  civil  service  commission 
in  discharging  the  plaintiff  as  policeman  in  the  city  of  Des 
Moines,  on  the  ground  that  the  civil  service  commission 
was  without  jurisdiction  to  make  the  discharge,  and  other- 
wise acted  illegally.  The  facts  appear  substantially  as  fol- 
lows :   . 

At  the  time  of  the  matters  hereinafter  referred  to,  the 
city  of  Des  Moines  was  a  municipal  corporation,  duly  or- 
ganized under  the  laws  of  this  state  as  the  same  appear  in 
Title  V,  Chapter  14-C,  Supplement  to  the  Code,  1913,  and 
acts  amendatory  thereof  and  in  addition  thereto.  The  de- 
fendant Ben  J.  Woolgar  was  then  and  is  now  the  duly 
elected,  qualified,  and  acting  superintendent  of  public  safe- 
ty. The  defendant  C.  C.  Jackson  was  the  duly  appointed, 
qualified,  and  acting  chief  of  police.  The  defendant  the 
civil  service  commission  was  created  under  the  provisions 
of  Chapter  48  of  the  Acts  of  the  Thirty-second  General  As* 
sembly  and  acts  amendatory  thereof  and  in  addition  there- 
to (Section  105G-a32,  Supplemental  Supplement,  1915),  and 
the  defendants  F.  C.  Hubbell,  Jay  Tone,  and  H.  H.  Stipp 
were  the  duly  appointed,  qualified,  and  acting  members  of 
the  said  commission,  the  defendant  F.  C.  Hubbell  be- 
ing its  chairman. 

On  and  prior  to  the  6th  day  of  June,  1917,  the  plaintiff, 
C.  J.  Mohr,  was  a  duly  appointed  and  acting  member  of 
the  police  department  of  said  city,  and  amenable  to  the 
provisions  of  the  Civil  Service  Act.     The  plaintiff,  as  a 

Vol.    180    Ia. — 16. 
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member  of  said  department,  paid  a  portion  of  his  salary  to 
the  public  police  fund  of  said  department,  as  a  member 
thereof.  On  the  6th  day  of  June,  1917,  plaintiff  was  sus- 
pended by  C.  C.  Jackson,  chief  of  police,  for  30  days,  with- 
out pay,  for  conduct  unbecoming  an  officer.  This  discharge 
was  reported  on  the  same  day  by  the  chief  by  letter  to  the 
«eaid  superintendent  of  public  safety,  and  by  him  formally 
approved  in  writing.  This  letter,  with  the  approval  of  the 
commissioner  of  public  safety,  was  duly  received  and  filed 
with  the  commissioners. 

On  the  28th  day  of  June,  the  commission  duly  met,  and 
the  plaintiff  appeared,  in  response  to  a  letter  directed  to 
him  and  signed  by  the  clerk  of  the  civil  service  commission, 
and  submitted  himself,  without  objection,  to  the  jurisdiction 
of  the  commission,  without  any  further  charges  made  than 
appear  in  the  letter  written  by  the  chief  of  police,  approved 
by  the  superintendent  of  public  safety,  and  filed  with  the 
commission.  The  commission  thereupon  took  testimony  in 
the  case,  and  at  the  conclusion  of  the  evidence,  took  the  case 
under  advisement. 

On  the  17th  day  of  July,  1917,  the  commission  held  a 
second  hearing  in  the  matter,  at  which  time  and  place  the 
plaintiff  appeared,  in  response  to  the  following  letter : 

"July  11,  1917. 

"C.  J.  Mohr, 

"Dear  Sir: 

"You  are  hereby  notified  to  appear  before  the  civil  serv- 
ice commission  at  8  P.  M.  Tuesday,  July  17th,  at  the  coun- 
cil chamber,  Municipal  Building,  for  a  hearing  on  the  charge 
of  misconduct  against  you  in  reporting  for  duty  while  un- 
der the  influence  of  liquor,  on  the  5th  day  of  June,  1917. 

"[Signed]  Civil  Service  Commission, 
"Per  Its  Acting  Clerk." 

At  this  time,  the  commission  proceeded  with  the  hear- 
ing of  the  case,  and  the  following  persons  testified:   C.  C. 
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Jackson,  W.  L.  Kelly,  and  Thomas  Pettit,  Jr.  After  the 
hearing,  the  commission  adjourned  until  the  next  day,  Tues- 
day, July  18th,  at  which  time  it  filed  its  report,  saying,  in 
substance  and  effect,  that  J t  is  necessary  to  the  discipline 
of  the  police  force  that  it  be  clearly  understood  that,  if  an 
officer  is  under  the  influence  of  liquor  at  the  time  of  re- 
porting for  duty,  or  while  on  duty,  he  should  be  discharged 
immediately  from  the  force;  and  its  decision  ordered  and 
directed  that  C.  J.  Mohr,  plaintiff,  be  discharged  from  the 
police  force.  This  was  signed  by  all  the  commissioners.  Up- 
on this  state  of  facts,  the  petition  for  the  writ  of  certiorari 
is  based. 

The  defendants  demurred  to  the  facts  thus  alleged,  as 
insufficient  to  justify  the  writ, — insufficient  as  a  basis  for  the 
writ, — alleging  that  it  appears  affirmatively  that  the  com- 
mission was  within  its  jurisdiction  in  making  the  order. 
This  demurrer  was  overruled,  and  the  defendants  appeal. 

It  is  the  contention  of  the  plaintiff  that  the  commis- 
sioners, either  separately  or  jointly,  and  the  civil  service 
commission,  as  a  body,  had  no  original  jurisdiction  or  au- 
thority to  discharge  the  plaintiff ;  that  no  charges  were  pre- 
ferred against  him,  as  required  by  the  rules  and  regulations 
adopted  by  the  city  council;  that  the  only  charges  made 
against  him  were  made  by  the  commission,  dictated  by  H.  H. 
Stipp,  a  member  of  the  commission,  in  the  presence  of  the 
chairman,  and  that  both  of  said  commissioners  were  present 
at  the  hearing  and  took  part  in  the  determination  of  the 
controversy;  that  the  civil  service  commission  acted  il- 
legally, further,  in  that  it  appears  that  the  plaintiff  had  al- 
ready been  punished  by  suspension  for  30  days,  without 
pay,  for  identically  the  same  act  over  which  the  commission 
assumed  jurisdiction;  that  the  commission  acted  illegally, 
unjustly,  and  without  due  process  of  law,  and  deprived  the 
plaintiff  of  his  property  interest  in  and  to  the  pension  fund. 

There  is  but  one  question  here  for  our  determination, 
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and  that  is  whether  or  not  the  commission,  at  the  time  they 
acted,  had  authority  to  act ;  had  jurisdiction  of  the  subject- 
matter  and  the  parties.    The  determination 
x.  municipal  of  this  question  involves  the  consideration 

civil  service  '     of  the  statute,  and  the  rules  and  regulations 

commission  : 

jurisdiction :        prescribed  bv  the  city  council. 

suspension   of 

policeman:  The  law  which  provides  for  the  crea- 

rules  and 

charges.  tion  of  a  civil  service  commission  and  the 

appointment  of  officers  to  act  for  it,  and  pre- 
scribes its  powers  and  duties,  is  found  in  Section  1056-a32, 
Supplemental  Supplement  to  the  Code,  1915.  Subdivision 
c  provides  for  the  removal  of  officers,  and  the  method  of 
procedure.    It  reads : 

"All  persons  subject  to  such  civil  service  examination 
shall  be  subject  to  removal  from  office  or  employment  by 
majority  vote  of  such  civil  service  commission  for  miscon- 
duct or  failure  to  properly  perform  their  duties  under  such 
rules  and  regulations  as  may  be  adopted  by  the  council." 

The  rules  formulated  by  the  city  council  under  this  pro- 
vision of  the  statute,  in  so  far  as  material  to  this  contro- 
versy, are  as  follows : 

"Charges  preferred  against  any  member  of  the  police 
force  must  be  in  writing  in  duplicate  and  sworn  to  and  af- 
firmed to,  but  this  shall  not  apply  to  complaints  or  charges 
by  any  commissioner  or  the  chief  or  captains  who  may 
charge  simply  in  writing.  All  charges  must  be  filed  with 
the  secretary." 

Again : 

"Charges  against  members  of  the  police  force  must  be 
submitted  in  writing,  directed  to  the  board  or  the  chief, 
and  filed  with  the  clerk  of  the  board,  and  must  clearly  set 
forth  the  facts  which  are  alleged  to  constitute  the  offense 
charged.  When  not  preferred  by  a  commissioner,  chief, 
captain  or  sergeant,  they  must  be  verified  by  the  affidavit  of 
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the  complainant,  and  the  names  of  the  witnesses  given. 
Frivolous  charges  will  not  be  entertained." 

We  are  of  the  opinion  that  thejiling  of  this  communi- 
cation from  the  chief  of  police  with  the  commissioner  of 
public    safety,    and    the    filing  .  of    it    with    the    clerk 
of    the    commissioners,    were    sufficient    to    invoke    the 
jurisdiction  of  the  commission, — sufficient  to  call  upon  it 
for  investigation ;   that  it  was.  a  sufficient  compliance  with 
that  rule  or  regulation  that  charges  be  preferred.    There  is 
no  question  that  the  filing  of  this  communication  with  the 
commission  brought  to  the  knowledge  of  the  commission  a 
dereliction  of  duty  on  the  part  of  the  plain  tiff.    It  brought 
to  their  knowledge  the  fact  that  there  was  such  a  derelic- 
tion as  required  the  suspension  of  this  officer  for  30  days. 
The  record  shows  that  the  suspension  was  based  upon  the 
fact  of  intoxication  while  in  service, — a  grave  and  serious 
offense.    The  discharge  is  not  for  the  purpose  of  punishing 
the  officer,  or  depriving  him  of  any  of  the  emoluments  of 
the  office,  but  for  the  protection  of  the  public.    One  under 
the  influence  of  liquor  has  his  judgment  and  reason  so  im- 
paired that  he  cannot  be  entrusted  with  the  discharge  of 
those  duties  that  rest  on  such  an  officer.    The  safety  of  the 
public  demands  that  sober  men  be  placed  in  charge  of  the 
public  safety.    The  effect  of  intoxicating  liquor  upon  the  hu- 
man mind  and  upon  the  conduct  of  individuals  is  too  well 
known  to  need  any  discussion  here.    The  safety  of  the  pub- 
lic is  imperiled  by  placing  men  under  the  influence  of  liq- 
uor in  a  position  that  requires  cool,  calm,  and  collected 

judgment,  to  preserve  the  public  peace.    Un- 

2.  municipal         der  the  section  hereinbefore  referred  to,  the 

SSi°^ice s :     commission  is  invested  with  public  duties — 

procedure:  '        duties  which,  in  good  faith,  they  must  dis- 

gtruction.  charge  for  the  public  safety.    In  an  effort 

to    accomplish    the    salutary    purpose   for 
which  the  commission  was  created,  and  in  construing  their 
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action  in  attempting  to  accomplish  this  salutary  purpose, 
their  action  must  not  be  construed  with  that  technical  ex- 
actness which  the  law  exacts  in  procedure  in  courts  of  rec- 
ord. On  a  vote  of  the  majority  of  the  commission,  any  of  the 
officers  subject  to  civil  ^service  may  be  discharged  or  re- 
moved from  office  for  misconduct  or  failure  to  properly  per- 
form the  duties  assigned  to  them.  A  liberal  construction 
should  be  given  to  the  statute  and  to  the  rules  and  regu- 
lations, to  the  end  that  the  public  safety  may  not  be  im- 
periled. No  policeman  has  any  vested  right  to  hold  the  of- 
fice. He  holds  it  always  subject  to  good  behavior,  and  is 
subject  to  removal  whenever  his  behavior  is  inimical  to  the 
public  good.  The  commission  is  formed  for  the  purpose  of 
protecting  the  people  from  a  continuance  in  office  of  men 
who  are  guilty  of  misconduct,  or  who  have  failed  to  prop- 
erly perform  their  duties  under  such  rules  and  regulations 
as  may  be  adopted  by  the  council. 

We  need  not  discuss  the  statute  governing  the  right  to 
certiorari.    We  think  it  applies  in  cases  of  this  kind,  when 
the  facts  show  that  the  tribunal  acting  is  without1  jurisdic- 
tion.   Here,  the  only  ground  upon  which  it 
3.  cbbtioiuai:        can  be  claimed  this  tribunal  acted  without 

nature  and 

SnSSsdiSfon:   jurisdiction  is  that  there  were  no  forma! 

SfflSer.al  °f         charges  made  against  this  plaintiff  before 

this  commission,  invoking  its  jurisdiction. 
The  commission  was  informed — though  not  strictly  in  a 
charging  sense — of  the  fact  that  this  plaintiff  had  been  guil- 
ty of  a  dereliction  of  duty;  had  been  guilty  of  misconduct; 
had  put  himself  in  a  condition  that  rendered  him  incapable 
of  properly  performing  his  duties;  had  put  him  in  an  im- 
proper condition  to  undertake  his  duties.  Upon  receiving 
this  information  through  this  channel,  the  commission  sent 
him  the  notice  calling  on  him  to  come  and  purge  himself. 
The  letter  expressly  informed  him  that  he  was  guilty  of  mis- 
conduct in  reporting  for  duty  while  under  the  influence 
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of  licfuor.  He  was  notified  to  appear.  The  time  and  place 
were  fixed.  He  did  appear.  He  had  a  hearing  upon  that 
fact.  It  was  found  by  the  commissioners  that  he  was  guilty 
of  misconduct  in  reporting  for  duty  while  under  the  influ- 
ence of  liquor.  No  objections  were  taken  to  any  of  the  pro- 
ceedings; no  request  for  further  information  touching  the 
charge  was  made.  He  was  found  guilty,  and  in  the  proceed- 
ing and  final  judgment,  we  think  the  commission  was  not 
without  jurisdiction,  and  did  not  act  illegally.  The  holding 
of  the  court  overruling  the  demurrer  was  wrong,  and  must 
be  and  is — Reversed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


State  of  Iowa,  Appellant,  v.  Hugh  Taggart,  Appellee. 

CRIMINAL  LAW:     Former  Jeopardy — Search  Warrant    Proceedings 

1  against  Liquors.  Search  warrant  proceedings  under  Sec.  2415, 
Code  Suppl.  Supp.,  1915,  while  in  their  nature  quasi  criminal, 
are,  however,  primarily  against  the  liquors  seized,  and  not 
against  a  person  voluntarily  appearing  therein  for  the  purpose  of 
claiming  the  seized  liquors;  and  therefore  Sec.  2,  Ch.  322,  37th 
G.  A.,  granting  the  State  the  right  to  appeal  in  Buch  proceedings, 
is  not  unconstitutional  as  violating  the  provision  of  Sec.  12,  Art. 
1,  of  the  State  Constitution,  that  one  cannot  he  placed  in  a  sec- 
ond jeopardy  for  the  same  offense;  and  therefore  one  appearing 
to  claim  such  liquors  was  not  placed  in  jeopardy,  and  an  ap- 
peal lies  by  the  State  to  the  district  court  from  the  adjudication 
in  the  justice's  court  that  the  liquors  were  not  kept  for  sale 
in  violation  of  law. 

CONSTITUTIONAL  LAW:     Ex  Post  Facto  Laws— Relate  Only  to 

2  Penal  Actions.  Ex  post  facto  laws  relate  only  to  penal  and 
criminal  actions. 

CONSTITUTIONAL  LAW:     Ex  Post  Facto  Laws — Appeal  In  Search 

3  Warrant.  Sec.  2,  Ch.  322,  37th  G.  A.,  authorizing  an  appeal  by 
the  State  in  proceedings  for  condemnation  of  liquors,  relates 
only  to  procedure,  and  is  not  ex  post  facto  as  to  such  proceed- 
ings instituted  before  the  act  went  into  effect. 
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• 

INTOXICATING  LIQUORS:  Search  Warrant  Proceedings— Appeal 
4  by  State.  An  appeal  by  the  State  from  a  judgment  against  it 
in  a  proceeding  for  condemnation  of  liquors,  under  Sec.  2,  Ch. 
322,  37th  G.  A.,  was  sufficiently  perfected  where  written  notice  of 
appeal  was  stamped  as  filed  by  the  justice  on  the  day  of  the 
judgment,  but  prior  to  the  entry  of  the  judgment  upon  the 
docket,  the  delivery  thereof  to  the  justice  being  the  equivalent 
of  an  oral  notice  of  appeal,  which  fact  is  required  to  be  entered 
on  the  docket  by  the  justice. 

Appeal  from  Black  Hawk  District  Court. — Chas.  W.  Mul- 

lan,  Judge. 

May  19,  1919. 

Certain  intoxicating  liquors  were  seized  by  a  constable, 
under  a  search  warrant  issued  by  a  justice  of  the  peace,  and 
removed  from  the  premises  of  the  Hugh  Taggart  Drug  Store, 
in  Waterloo,  Iowa.  At  the  time  fixed  by  the  notice  re- 
quired to  be  given  of  the  hearing  by  Section  2415  of  the 
Supplemental  Supplement  to  the  Code,  1915,  Taggart  ap- 
peared, and  claimed  to  be  the  owner  of  the  liquor  seized, 
and  that  same  was  not  kept  by  him  for  illegal  sale.  A  trial 
was  had  to  a  jury,  resulting  in  a  verdict  that  the  liquors 
were  not  kept  for  sale  in  violation  of  law ;  whereupon,  judg- 
ment was  entered  by  the  justice,  ordering  the  liquors  re- 
turned to  Taggart.  The  State  appeals. — Reversed  and  re- 
manded. 

H.  M.  Havner,  Attorney  General,  F.  C.  Davidson,,  As- 
sistant Attorney  General,  C.  G.  Watkins,  and  E.  J.  W&nner, 
County  Attorney,  for  appellant. 

Mears  &  Love  joy,  for  appellee. 

Stevens,  J. — I.  No  irregularities  in  the  proceedings 
before  the  justice  are  charged.  The  State  bases,  its  right  to 
appeal  upon  the  following  provision  of  Section  2,  Chapter 
322,  Acts  of  the  Thirty-seventh  General  Assembly,  to  wit: 

"In  any  such  proceeding  where  the  judgment  is  against 
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the  state,  it  shall  have  the  same  right  of  appeal  to  the  dis- 
trict court,  except  that  no  bond  shall  be  required,  and  if  an 
appeal  be  taken  by  the  state,  the  same  shall  operate  as  a 
stay  of  proceedings  and  the  liquors  seized  under  the  war- 
rant shall  not  be  returned  to  any  claimant  thereof  until, 
upon  the  final  determination  of  said  appeal,  he  is  found 
entitled  thereto." 

The  defendant  appeared  in  the  district  court,  and  moved 
that  the  appeal  be  dismissed,  upon  the  following  grounds: 
(a)  That  the  above  act  of  the  Thirty-Seventh  General  As- 
sembly violates  Section  12,  Article  1  of  the  Constitution  of 
the  state  of  Iowa,  which  provides  that  "no  person  shall,  aft- 
er acquittal,  be  tried  for  the  same  offense;"  and  that  it  sub- 
jects the  defendant,  who  had  been  tried  and  acquitted  be- 
fore the  justice  of  the  peace,  to  a  second  trial  for  the  same 
offense;  (b)  that  Chapter  322  of  the  Acts  of  the  Thirty- 
Seventh  General  Assembly  went  into  effect  after  the  alleged 
offense  of  keeping  the  liquor  for  illegal  sale  was  committed 
and  the  condemnation  proceedings  instituted,  and,  there- 
fore, if  applied  to  this  case,  must  be  given  retroactive  effect ; 
•(c)  that  the  notice  of  appeal  was  filed  by  the  justice  before 
the  entry  of  judgment.  The  argument  of  counsel  for  appel- 
lee is  based  upon  the  above  propositions.  The  trial  court 
filed  a  carefully  prepared  opinion,  sustaining  defendant's 
motion  to  dismiss  the  appeal  upon  the  first  two  grounds 
stated  above. 

The  affidavit  for  a  search  warrant  was  in  the  usual 
form,  and  designated  as  defendants  John  Doe,  Hugh  W. 
Taggart  Drug  Store,  and  certain  intoxicating  liquors.    No 

information    charging   the   defendant   with 

l.  criminal  law:    keeping   the  liquor  in  question   for  illegal 

ardy!rsea??h       sale  was  filed.     His  appearance  before  the 

warrant  pro- 
ceedings justice  was  voluntary,  and  for  the  purpose 

against 

liquors.  of  recovering  the  liquors   seized.     Section 

2415  of  the  Suprlon^rtal  Supplement,  1915. 
provides  that: 
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«• 


*  *  If  any  person  shall  so  appear,  he  shall  be- 
come a  party  defendant  in  said  case,  and  said  justice  or 
judge  shall  make  a  record  thereof.  *.  *  *  The  proceed- 
ing in  the  trial  of  such  case  may  be  the  same,  substantially, 
as  in  cases  of  misdemeanor  triable  before  justices  of  the 
peace,  and  if  any  person  shall  appear  and  be  made  a  party 
defendant  as  herein  provided,  and  shall  make  written  plea 
that  said  liquor,  or  a  part  thereof  claimed  by  him,  was  not 
owned  or  kept  with  intent  to  be  sold  in  violation  of  this 
chapter,  such  party  defendant  may,  at  his  option,  demand 
a  jury  to  try  the  issue,  and  if,  upon  the  evidence  presented, 
the  said  justice  or  judge  or  jury,  as  the  case  may  be,  shall, 
by  verdict,  find  that  said  liquor  w;is.  when  seized,  owned 
or  kept  by  any  person,  whether  said  party  defendant  or  not, 
for  the  purpose,  of  being  sold  in  violation  of  this  chapter, 
the  said  justice  or  judge  shall  render  judgment  that  said  - 
liquor,  or  said  part  thereof,  with  the  vessels  in  which  it  is 
contained,  is  forfeited.  If  no  person  be  made  defendant  in 
manner  aforesaid,*  or  if  judgment  be  in  favor  of  all  the  de- 
fendants who  appear  and  are  made  such,  then  the  costs  of 
the  proceeding  shall  be  paid  as  in  ordinary  criminal  prose- 
cutions where  the  prosecution  fails.  If  the  judgment  shall 
be  against  only  one  party  defendant  appearing  as  aforesaid, 
he  shall  be  adjudged  to  pay  all  the  costs  of  proceedings  in 
the  seizure  and  detention  of  the  liquor  claimed  by  him,  and 
trial,  up  to  the  time  of  judgment.     *     *     *M 

The  issue  to  be  tried,  therefore,  so  far  as  the  person  ap- 
pearing is  concerned,  is  that  tendered  by  his  written  plea : 
that  is,  whether  he  owns  some  part  or  all  of  the  liquor 
seized,  and  kept  same  for  illegal  sale.  Much  of  the  argu- 
ment of  counsel  for  appellee  is  based  upon  the  thought  that 
proceedings  under  the  statute  for  the  seizure  and  forfei- 
ture of  intoxicating  liquors  are  in  character  criminal ;  that, 
by  his  voluntary  appearance,  he  became  a  defendant  in  a 
criminal  case,  and  the  following  decisions  of  this  court  are 
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cited  to  sustain  this  contention :  Funk  &  Hardman  v.  Israel, 
5  Iowa  438 ;  State  v.  Certain  Intoxicating  Liquors  and  Har- 
ris, 40  Iowa  95;  Weir  v.  Allen,  47  Iowa  482;  Fries  d  Co.  v. 
Porch,  49  Iowa  3ol ;  State  v.  Arlen,  71  Iowa  216. 

In  each  of  the  above  cases,  search  warrant  proceedings 
are  referred  to  as  in  their  nature  criminal ;  but  in  State  v. 
Knapp,  178  Iowa  25,  the  court  classifies  them  as  quasi 
criminal.  Numerous  decisions  are  cited  by  the  State  from 
other  jurisdictions,  holding  that  such  proceedings  ar£  gov- 
erned by  the  rules  of  civil  procedure.  In  the  sense  that  they 
are  instituted  in  aid  of  the  police  regulations  of  the  state, 
are  enacted  for  th&  enforcement  of  the  prohibitory  liquor 
laws,  concern  the  public  at  large,  and  are  conducted  in  the 
name  of  the  state,  such  proceedings  may  be  said  to  be,  in 
their  nature,  quasi  criminal ;  but  they  are,  however,  pri- 
marily against  the  liquor,  and  not  against  a  person  vol- 
untarily appearing  therefn  for  the  purpose  of  claiming  the 
liquor  seized,  and  that  same  was  not  kept  by  him  for*  illegal 
sale.  Drake  v.  Jordaai,  73  Iowa  707 ;  Campbell  v.  Mander- 
scheid,  74  Iowa  708;  Farley  v.  Geisheker,  78  Iowa  453; 
State  v.  Dougherty,  147  Iowa  570;  Jones  v.  Mould,  151 
Iowa  599;  United  States  r.  Olsen,  57  Fed.  579;  United 
States  v.  Three  Copper  Stills,  47  Fed.  495 ;  Stewart  v.  State, 
180  Ind.  397  (103  N.  E.  316) ;  Stout  t?.  State,  36  Okla.  744 
(130  Pac.  553). 

Th6  affidavit  filed  before  the  justice  for  a  search  war- 
rant did  not  charge  the  defendant  with  an  offense  against 
the  statute  prohibiting  the  keeping  for  sale  or  selling  of  in- 
toxicating liquors;  and,  as  above  stated,  the  proceeding  is 
against  the  property,  and  not  the  owner;  and  while,  under 
the  statute,  anyone  claiming  the  same  has  a  right  to  appear  , 
and  file  a  written  plea  so  alleging,  and  that  same  was  not 
kept  for  an  illegal  purpose,  and,  by  doing  so,  becomes  a  de- 
fendant in  the  case,  yet  this  is  for  the  purpose  only,  how- 
ever, of  trying  the  issues  tendered  by  his  written  plea. 
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The  verdict  of  the  jury  that  the  liquor  was  not  kept  for 
illegal  sale  did  not  operate  as  an  acquittal  of  the  defendant 
of  an  offense  for  which  he  had  been  put  upon  trial.  He 
was  not  under  arrest,  and  no  charge  against  him  was  in- 
cluded in  the  information,  and  his  liberty  was  not  involved. 
The  verdict  of  the  jury  fixed  the  status  of  the  liquor  only, 
and  amounted  to  an  adjudication  that  same  was  not  kept, 
at  the  place  and  time  of  seizure,  for  an  unlawful  purpose. 
Such,  in  substance,  is  our  holding  in  State  v.  Cobb,  123 
Iowa  626,  and  State  v.  Dougherty,  147  Iowa  570,  cited  and 
relied  upon  by  appellee.  The  defendant  in  State  v.  Cobb, 
supra,  had  been  acquitted  of  the  offense  of  keeping  the  par- 
ticular liquors  seized,  and,  upon  the  trial  for  the  forfeiture 
of  the  liquor,  pleaded  an  acquittal  of  the  charge  made 
against  him  personally.  The  court,  in  the  course  of  its  opin- 
ion, said : 

"It  is  at  once  apparent  that  the  fact  that  liquor  is  kept 
with  intent  that  it  be  sold  in  violation  of  law  is  the  ground 
for  its  forfeiture,  as  it  is  one  of  the  grounds  for  a  personal 
charge  under  Section  2382.  As  we  have  seen,  the  informa- 
tion against  the  defendant,  Cobb,  charged  him  with  keep- 
ing the  liquor  for  unlawful  sale,  and  here  it  is  charged  again 
that  it  was  kept  and  intended  by  him  to  be  sold  in  violation 
of  law.  The  precise  issue  was  therefore  presented  in  both 
cases,  and,  indeed,  the  district  court  so  found.  If,  as  found 
by  his  acquittal  on  that  trial,  the  liquor  was  neither  kept 
to  be  sold  by  himself  nor  others  in  violation  of  law,  it  was 
lawfully  kept  by  him,  and  an  adjudication  that  such  was 
the  case  was  a  bar  herein  and  fixed  the  status  of  the  liquor." 

In  State  v.  Dougherty,  supra,  the  defendant  pleaded  an 
adjudication,  based  upon  a  finding,  in  a  proceeding  to  con- 
demn the  liquor,  that  it  was  not  kept  by  him  for  illegal  sale. 
The  court  held  that  this  finding  exonerated  the  defendant 
from  the  charge  of  illegally  keeping  the  liquors  in  contro- 
versy, but  said : 
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"The  vice  in  appellant's  reasoning  lies  in  the  assump- 
tion that  the  order  in  the  search  warrant  proceedings 
amounted  to  an  acquittal  of  some  offense ;  whereas,  it  mere- 
ly determined  defendant's  purpose  in  keeping  the  particular 
liquors  seized." 

The  distinction  between  a  prosecution  against  a  person 
for  keeping  intoxicating  liquors  for  sale,  and  against  the 
liquor,  was  pointed  out  in  an  early  case  decided  by  this 
court  (Sanders  v.  State,  2  Iowa  230),  as  follows: 

"Let  us  look  at  the  meaning  of  the  act.  First,  it  makes 
the  keeping  liquors  for  sale  in  the  state,  an  offense.  This 
is  personal.  Second,  it  makes  liquors  kept  for  sale  in  the 
state,  a  nuisance.  Such  a  nuisance  is  to  be  abated  by  the 
forfeiture  and  destruction  of  the  article.  His  conviction  for 
keeping  does  not  answer  the  whole  eml  and  object  of  the 
law.  To  fine  him  for  keeping  for  sale,  and  then  leave  the 
thing  still  to  be  sold,  would  be  an  evasion  of  the  intent  of 
the  law.  That  intent  is  to  remove  the  occasion  of  the  evil. 
These  two  objects  might,  perhaps,  be  united  in  one  proceed- 
ing; and  if  they  were,  it  would  not  be  pretended  that  his 
conviction  for  keeping  with  intent  to  sell  would  prevent 
the  destruction  of  the  thing.  Why,  then,  should  it  be  a  bar, 
when  the  two  objects  are  sought  in  separate  proceedings? 
The  act  does  not  seem  to  contemplate  that  the  liquors  must 
be  seized,  in  tt  proceeding  against  one  for  keeping  it  for  sale, 
but  evidently  permits  it  to  be  pursued  separately.  We  will 
not  say  that  it  requires  it.  This  being  correct,  the  convic- 
tion of  the  defendant  for  keeping  with  intent  to  sell,  is  not 
a  bar  to  a  prosecution  against  the  liquors  themselves  as  a 
nuisance,  and  for  the  abatement  of  the  nuisance." 

Clearly,  the  defendant  has  not  been  put  upon  trial  for 
an  offense  punishable  under  the  criminal  laws  of  this  state, 
and  has  not,  therefore,  in  any  sense  within  the  meaning  of 
that  term,  which  applies  to  persons  only,  been  placed  in 
jeopardy.    16  C.  J.  235;    Sanders  v.  State,  supra;    United 
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States  v.  Olsen,  supra;   Origet  v.  Unified  States,  125  U.  S. 
240 ;  Jones  v.  Mould,  151  Iowa  599. 

It  follows  that  the  most  that  can  be  claimed  by  defend- 
ant is  that  the  proceedings  in  the  justice  of  the  peace  court, 
but  for  the  State's  appeal,  would  amount  to  an  adjudication 
that  the  particular  liquors  seized  were  not  kept  by  him  il- 
legally. The  act  of  the  Thirty-Seventh  General  Assembly, 
granting  the  State  the  right  to  appeal  from  a  finding  against 
it  in  a  proceeding  for  the  forfeiture  and  condemnation  of 
intoxicating  liquors  claimed  to  have  been  kept  for  unlaw 
ful  sale,  does  not  violate  Section  12,  Article  1,  of  the  Con 
stitution  of  the  state  of  Iowa,  and  the  motion  of  the  defend 
ant  to  dismiss  upon  this  ground  was  improperly  sustained 

II.    Ex  post  facfa^laws  relate  to  penal  and  criminal  ac 
tions  only.     Colder  %. Bull,  3  Dallas  386  (1  L.  Ed,  648) 
Watson  v.  Mercer,  8  Peters  88  (8  L.  Ed.  876) ;  Carpenter  v 

Commonwealth  of  Pennsylvania,   17  How 

2*  S?awT2?h"     456     (15    L-    Ed-    127)  y     Locke    v-    NeiJ0 
faws/^ute        Orleans,   4    Wall.    172    (18   L.    Ed.    334). 

Ann.  pcnal      The  proceeding  in   this  case  for  the  con- 

demnation  of  intoxicating  liquors  is 
quasi  criminal,  but  no  offense  is  charged  in  the  informa- 
tion against  the  defendant.  His  appearance  was 
voluntary,  and  for  the  purpose  of  claiming  ownership  of  the 
liquor  seized,  and  that  same  was  legally  in  his  possession. 

His  situation  was  in  no  wise  changed  or 

3'  A2N^wT"ei0N"     altel,ed  by  the  enactment  of  Chapter  322, 

fail  /Appeal       Acts    of   the    Thirty- Seventh    General    As- 

war8ranth  sembly,  authorizing  an  appeal  on  behalf  of 

the  State.  The  only  judgment,  in  any  event, 
that  can  be  rendered  against  him  in  the  district  court,  is 
for  costs.  No  fine  or  other  punishment  can  be  imposed 
against  him.  In  any  event,  the  statute  relates  only  to  pro- 
cedure, and  does  not  aggravate  a  crime  with  the  commission 
of  which  he  is  charged,  or  make  it  greater  than  when  it  was 
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committed,  nor  increase  the  punishment  or  alter  the  legal 
rales  of  evidence,  or  provide  for  his  conviction  upon  less  or 
different  testimony  than  was  required  at  the  time  an  al- 
leged offense  was  committed  by  him,  and  does  not  alter  the 
situation  of  the  accused  to  his  disadvantage.  State  v.  Mal- 
lett,  129  N.  C.  714  (34  S.  E.  651)  ;  Mallett  v.  State  of  N.  C, 
181  U.  S.  589  (45  L.  Ed.  1015).  Clearly,  the  law  in  ques- 
tion is  not,  as  applied  to  the  case  at  bar,  ex  post  facto. 

III.  It  appears  from  the  record  that,  after  the  jury 
returned  its  verdict,  the  county  attorney  gave  the  justice 
written  notice  of  appeal  to  the  district  court.    The  justice 

marked    the    same:     "Piled    November   10, 

4"  LwoBsf1*0  1917>  at  9 :40  A-  M  "  whether  the  docket  of 
pr£«ed!n$5?nt  *he  justice  shows  the  same  particularity  as 
state.1  by  to  the  time  when  the  other  entries  were 

made,  is  not  disclosed.  The  county  attor- 
ney, in  resistance  to  defendant's  motion  to  dismiss  the  ap- 
peal, filed  his  affidavit,  stating  that  he  prepared  and  left 
the  notice  with  the  justice,  with  the  request  that  he  mark 
same  filed  after  the  judgment  was  entered;  but,  by  stipu- 
lation of  the  attorneys  of  the  respective  parties,  entered  in 
the  district  court,  the  record  of  the  justice  was  corrected 
so  as  to  show  that  the  notice  was  stamped  filed  before  the 
verdict  or  judgment  of  the  justice  was  actually  entered  up- 
on his  docket. 

Section  2415  of  the  Supplemental  Supplement  provides 
that  the  proceeding  in  the  trial  of  cases  for  the  forfeiture  of 
intoxicating  liquors  shall  be  the  same,  substantially,  as  in 
cases  of  misdemeanor  triable  before  such  justice.  Chapter 
322,  Acts  of  the  Thirty-Seventh  General  Assembly,  granting 
to  the  State  the  right  of  appeal,  amends  the  above  section 
by  adding  the  provision  relating  to  appeal  thereto.  The 
State  is  thereby  given  the  same  right  of  appeal  to  the  dis- 
trict court  as  the  party  appearing  and  claiming  the  liquor, 
against  whom  a  judgment  has  been  entered  for  costs.    The 
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only  objection  urged  to  the  manner  of  taking  the  appeal  is 
that,  at  the  time  the  notice  was  filed  by  the  jnstice,  no  judg- 
ment had  been  entered  from  which  an  appeal  could  be  taken. 

Section  5612  of  the  Code  provides  that : 

"The  justice  rendering  a  judgment  against  the  defend- 
ant must  inform  him  of  his  right  to  an  appeal  therefrom, 
and  make  an  entry  on  the  docket  of  the  giving  of  such  in- 
formation, and  the  defendant  may  thereupon  take  an  ap- 
peal, by  giving  notice  orally  to  the  justice  that  he  appeals, 
or  by  delivering  to  the  justice,  not  later  than  twenty  days 
thereafter,  a  written  notice  of  his  appeal,  and  in  either  case 
the  justice  must  make  an  entry  on  his  docket  of  the  giving 
of  such  notice." 

The  docket  entries  of  the  justice  appear  to  have  been 
made  on  the  day  the  notice  of  appeal  was  left  with  him. 
The  obvious  purpose  of  the  notice  was  to  appeal  from  the 
judgment,  when  entered,  and  it  was  in  the  hands  of  the 
justice  at  that  time.  The  mere  fact  that  same  was  stamped 
filed  before  the  docket  was  actually  made  up  is  of  no  con- 
sequence. It  was  not  necessary  that  same  be  served  upon 
the  defendant  or  his  attorney,  and  the  delivery  thereof  to 
the  justice  was  at  least  the  equivalent  of  an  oral  notice  that 
the  State  appealed  froin  the  judgment  entered  upon  the 
verdict.  The  statute  requires  the  court  to  inform  a  defend- 
ant convicted  of  a  misdemeanor  of  his  right  to  appeal  there- 
from, and  he  is  required  only  to  orally  give  notice  that  he 
appeals,  which  fact  must  be  entered  by  the  justice  upon 
his  docket.  Proceedings  in  justice  court  are  necessarily 
more  or  less  informal,  and  technical  rules  of  procedure  are 
disregarded.  The  appeal  could  not  be  perfected  until  judg- 
ment was  entered,  and  we  assume  that  the  justice  observed 
the  statute  requiring  him  to  note  the  giving  of  notice  of  ap- 
peal upon  his  docket,  and  that  this  was  done  after  judg- 
ment had  been  actually  entered.    This  was  sufficient. 
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For  the  reason  indicated,  the  judgment  of  the  court  be- 
low must  be,  and  is, — Reversed.  / 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Nbixie  R.  Cavanagh,  Guardian,  Appellant,  v.  Frank  A. 

O'Connor  et  al.,  Appellees. 

ATTORNEY  AjND  OIJBNT:    Fiduciary  Eolation.    An  attorney  may 

1  not  be  said  to  hold  a  fiduciary  relation  to  another  simply  from 
the  fact  that,  at  a  time  prior  to  a' deed  in  question,  the  attorney 
had  performed  legal  services  for  the  grantor. 

DEEDS:    Mental  Weakness.    Mental  weakness  sufficient  to  inval* 

2  idate  a  deed  must  be  such  as  to  render  the  grantor  incapable  of 
understanding  in  a  reasonable  degree  the  consequences  of  his 
act  Evidence  held  insufficient  to  justify  the  setting  aside  of 
the  deed  of  an  aged  grantor. 

Appeal  from  Chickasaw  District  Court. — A.  N.  Hobson, 

Judge. 

* 

December  14,  1918. 

Rehearing  Denied  May  21,  1919. 

Suit  in  equity  to  set  aside  and  cancel  certain  deeds 
and  other  instruments.  The  facts  are  fully  stated  im  the 
opinion. — Affirmed. 

R.  Feyerbend  and  Lodge  &  Brown,  for  appellant. 

Smith  &  O'Connor  and  D.  D.  Murphy,  for  appellees. 

Stevens,  J. — In  April,  1915,  E.  T.  Bunion,  who  was  then 
about  93  years  of  age,  executed  two  warranty  deeds,  con- 
veying his  real  estate,  consisting  of  a  residence  property  in 
New  Hampton,  Iowa,  and  a  480-acre  tract  in  Texas,  to  the 
defendants  O'Connor  and  Kennedy;  and  about  the  same 
time,  and  as  a  part  of  the  same  transaction,  a  trust  agree- 

Vol.    186   I  a. — 17. 
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lnent  and  a  bond  in  the  sum  of  $5,000,  binding  defendants 
O'Connor  and  Kennedy  to  the  faithful  performance  Qf  the 
terms  thereof,  was  entered  into  between  the  above-named 
parties,  designating  defendants  as  trustees  to  manage  and 
dispose  of  the  real  property  conveyed,  together  with  certain 
personal  property,  including  about  $500  on  deposit  in  the 
First  National  Bank  of  New  Hampton.  This  suit,  which  is 
prosecuted  in  the  name  of  Bunion's  guardian,  was  brought 
to  obtain  a  cancellation  of  the  above-named  instruments. 
The  grounds  upon  which  this  is  sought  are  that  same  was 
obtained  by  fraud  and  undue  influence,  practiced  upon 
Bunion  by  the  defendants  and  others  at  a  time  when  he  was 
of  unsound  mind,  and  while  confidential  and  fiduciary  re- 
lations existed  between  O'Connor,  who  is  a  practicing  attor- 
ney, and  Bunion. 

The  deeds  are  in  the  usual  form  of  warranty  deeds, 
and  acknowledge  a  consideration  of  one  dollar  and  other 
good  and  valuable  consideration.  The  trust  agreement  is 
somewhat  lengthy,  but  the  following  is  the  part  thereof  ma- 
terial to  this  controversy : 

"It  is  further  agreed  that  second  parties  shall  hold  the 
legal  title  to  the  land  above  described,  free  from  any  trust 
limitations,  with  authority  to  sell  and  convert  the  same  in- 
to  cash  as  soon  as  they  shall  deem  it  expedient  to  do  so,  the 
intention  being  to  authorize  and  direct  such  sale  and  con- 
version at  the  earliest  moment  consistent  with  good  busi- 
ness judgment;  and  second  parties  are  hereby  authorized 
and  empowered  to  convey  said  property  to  any  purchaser  or 
purchasers  thereof,  free  from  the  terms  and  limitations  of 
this  trust,  and  without  any  appraisement,  order  of  court,  or 
other  restrictions  of  any  kind. 

"It  is  further  agreed  that  second  parties,  as  trustees, 
shall,  out  of  the  funds  or  proceeds  arising  from  the  sale  of 
said  property,  pay  over  to  first  party  the  sum  of  $1,000  for 
such  special  purposes  and  use  as  first  party  may  desire  to 
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make  of  same,  and  shall  pay  all  indebtedness  owing  by  first 
party  at  this  time,  including  any  mortgages  against  any  of 
said  property;  that  said  second  parties,  as  trustees,  shall 
hold  the  remainder  of  said  funds  in  their  hands  for  such  time 
and  purposes  as  are  herein. provided;  and  so  long  as  said 
property  or  the  funds  derived  from  the  sale  thereof  remain 
in  the  hands  of  the  second  parties  under  this  agreement, 
second  parties  agree  to  hold  same  in  trust,  and  from  said 
property  or  funds  or  from  the  income  therefrom,  to  provide  ' 
first  party  with  all  necessary  board,  lodging,  clothing,  wash- 
ing, and  laundry,  nursing,  medical  attendance,  and  a  nomi- 
nal amount  for  pocket  money  from  time  to  time,  so  long 
as  he  shall  live,  ai*d  to  furnish  him  a  proper  and  respectable 
buriaLin  case  of  his  death ;  all  the  remainder  of  said  prop- 
erty or  the  funds  derived  from  the  sale  thereof  shall  be  de- 
voted to  hospital  purposes  as  hereinafter  provided. 

"Second  parties  are  hereby  authorized  to  apply  pro- 
ceeds from  the  sale  of  said  property  in  whole  or  in  part,  or 
the  property  itself  (so  far  as  same  may  remain  unsold),  to 
aid  the  said  Servant  Sisters  of  the  Holy  Ghost -in  the  erec- 
tion of  a  hospital  in  New  Hampton,  Iowa,  and  in  the  pur- 
chase of  a  proper  site  therefor;  provided,  however  (if  first 
party  be  living  at  said  time),  that,  before  any  of  said  prop- 
erty or  funds  shall  be  used  for  hospital  purposes  as  above 
provided,  said  Servant  Sisters  of  the  Holy  Ghost  shall  first 
legally  obligate  themselves  by  written  contract  to  continue 
to  furnish  first  party  all  necessary  board,  lodging,  clothing, 
washing,  and  laundry,  nursing,  medical  attendance,  and  a 
nominal  amount  for  pocket  money  from  time  to  time,  so 
long  as  he  shall  live,  and  to  furnish  him  respectable  and 
proper  burial  in  case  of  his  death;  and  said  contract 
shall  provide  that  first  party  shall  be  assigned  a  suitable  and 
comfortable  room  in  said  hospital." 

Defendant  Servant  Sisters  of  the  Holy  Ghost  is  an  Illi- 
nois corporation,  having  its  principal  place  of  business  at 
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Techny  in  that  state,  where  it  owiif  and  conducts  an  Old 
Folks'  Home  and  hospital.  The  Sen-ant  Sisters  are  also  en- 
gaged in  the  business  of  erecting  and  conducting  hospitals. 
Some  months  prior  to  the  execution  of  the  several  instru- 
ments in  question,  a  committee,- of  which  defendants  O'Con- 
nor and  Kennedy  were  members,  undertook  to  raise  a  cer- 
tain amount  of  money  in  New  Hampton  to  aid  the  defend- 
ant corporation  to  procure  a  site  and  erect  and  conduct  a 
hospital  in  that  city.  The  deeds  and  trust  agreement  were 
executed  after  some  negotiations  between  Runion  and  the 
defendants.  No  actual  fraud  or  misrepresentation  is 
claimed  or  established  by  the  evidence.  The  testimony  of- 
fered to  prove  the  alleged  confidential  or  fiduciary  relation 
between   O'Connor  and   Runion   covered   substantially  the 

Ma 

following  transactions: 

About  the  year  1897,  O'Connor,  at  the  request  of  Tim 
Donovan,  a  banker  residing  in  New  Hampton,  of  whose 
bank  Runion  was  a  customer,  after  one  consultation  with 
Runion,  prepared  a  will  for  him,  which  was  later  signed  in 
O'Connor's -presence.  Again,  in  1910,  Runion  desiring  to 
have  a  new  will,  Donovan  for  him  employed  O'Connor  to 
write  it,  and  in  1912,  Donovan  employed  the  firm  of  Smith 
&  O'Connor  to  make  defense  for  Runion,  in  an  action 
brought  against  him  in  the  district  court  of  Chickasaw 
County.  After  some  delay,  and  when  the  case  was  about 
to  come  to  trial,  it  was  settled  by  Runion  by  paying  plain- 
tiff 1 500.  The  settlement  was  made  upon  the  advice  of  his 
attorneys.  But  two  conferences  were  had  between  O'Connor 
and  Runion  during  the  pendency  of  this  litigation.  All  of 
the  above  matters  were  fully  olosfed  before  the  transactions 
in  question  arose,  and  no  business  relation  existed  between 
O'.Connor  and  Runion  at  that  time,  except  that  the  latter 
was  still  indebted  to  Smith  &  O'Connor  for  $100  attorney 
fees. 

The  relation  of  attorney  and  client  is  necessarily  one  of 
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great  trust  and  confidence,  and  imposes  upon  the  former  the 
duty  to  deal  with  the  latter  in  all  respects  in  the  utmost 

good  faith.    Morrison  v.  Smith,  130  111.  304 

lm  c5££?T  AND     (23  N-  E.  241) ;  State  v.  Johnson,  149  Iowa 

wiStiSf  462 ;  "  Shropshire  v.  Ryan,  111   Iowa  677 ; 

Donaldson  v.  Eaton,  136  Iowa  650;    Ryan 
Bros.  v.  Ashton,  42  Iowa  365. 

In  the  case  at  bar,  no  such  relation  is  shown  to  have 
existed,  at  the  time  the  instruments  were  executed.  Just 
when  the  relation  terminated  is  not  shown,  but  O'Connor 
was  in  no  wise  employed  by  or  acting  for  Bunion  at  the 
time  of  the  transaction  complained  of.  That  clients  often 
repose  a  high  degree  of  confidence  in  attorneys  formerly  em- 
ployed by  them  is,  of  course,  true,  but  the  transactions  be- 
tween them  cannot  be  set  aside  upon  that  ground.  The 
papers  in  question  were  prepared  by  Mr.  O'Connor,  but 
specific  provision  is  made  in  the  trust  agreement  that  he  is 
to  receive  no  personal  profit  or  benefit  therefrom.  But  it 
is  the  contention  of  counsel  for  appellant  that,  while  the 
evidence  of  alleged  fiduciary  relations  between  O'Connor 
and  Bunion  may  not  justify  the  cancellation  of  the  deeds 
and  trust  agreement  upon  that  ground  alone,  yet,  when  con- 
sidered in  connection  with  other  matters  appearing  in  the 
record,  the  transaction  is  so  ill-advised,  improvident,  and 
unfairly  obtained  that  it  should  be  set  aside.  No  substan- 
tial evidence  from  which  it  could  be  reasonably  inferred 
that  any  of  the  defendants  exercised  undue  influence  over 
Bunion  is  found  in  the  record.  Bunion  testified  to  some  ef- 
fort upon  the  part  of  defendants  to  encourage  him  to  makp 
the  conveyance  by  flattery,  but  no  false  representations  or 
inducements  are  shown  to  have  been  made.  Whether  the 
transaction  was  a  wise  one  for  Mr.  Bunion  is  a  question  up- 
on which  minds  reasonably  might  differ,  but  this  cannot 
be  made  the  basis  of  a  decree  canceling  and  setting  aside 
the  instruments  assailed.     No  close  personal  relations  are 
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shown  to  have  existed  between  either  of  the  defendants  and 
Runion. 

The  Servant  Sisters  of  the  Holy  Ghost  is  a  Catholic 
organization,  and  Mr.  Bunion,  some  time  after  his  marriage 
to  a  Catholic  woman,  became  a  member  of  that  church; 
and,  while  the  evidence  tends  to  show  that  he  may  not  al- 
ways  have  been  prompt  in  his  attendance  upon  church  serv- 
ices, it  does  appear  therefrom  that  he  read  the  Bible  and 
prayer  book,  occasionally  received  the  sacrament,  and  in 
one  of  the  wills  executed  by  him,  $100  was  left  for  masses. 
Some  weeks  elapsed  after  the  negotiations  for  the  convey- 
ance of  his  property  began  before  the  papers  were  executed. 
During  this  time,  several  conferences  were  had  with  him  by 
defendants.  It  is  conceded  by  counsel  for  appellant  that 
no  actual  fraud  is  shown,  and  that  the  defendants  are  men 
of  large  business  experience  and  integrity. 

The  remaining  question  for  our  consideration  relates 
to  the  mental  competency  of  Mr.  Bunion.  As  before  stated, 
he  was  about  93  years  of  age,  and,  some  15  years  before 

the  matters  in  controversy  arose,  as  the  re- 
2.  deeds:  suit  of  an  injury  received  while  in  Texas, 

mental 

weakness.  one   of   his   legs    was   amputated,    and   he 

walked  by  the  aid  of  crutches.  He  was  un- 
educated, but  able  to  read  and  write  his  name.  He  had  re- 
sided  in  New  Hampton  most  of  the  time  since  shortly  prior 
to  1869,  when  he  dedicated  a  block  of  land  in  said  city  for  a 
public  park.  He  also  sold  the  lot  upon  which  the  Catholic 
church  is  situated  to  that  organization,  and  subscribed 
1 100  to  aid  in  procuring  an  organ  therefor.  He  appears  to 
have  been  a  strong  partisan  in  politics,  and  at  one  time 
owned  a  newspaper  in  New  Hampton,  which  was  managed 
and  edited  for  him  by  a  man  by  the  name  of  McKee. 

Many  years  before  this  controversy  arose,  he  became 
involved  in  some  unfortunate  real  estate  speculations  in 
Alabama,  and,  for  the  purpose  of  aiding  him  to  save  some- 


May  1919]  Cavaxauh  v.  O'Connor,  26:3 

thing  therefrom,  a  guardian  was  .appointed  for  him,  but  the 
guardianship  was  later  removed.  His  wife  has  been  de- 
ceased for  more  than  20  years.  He  boarded  with  friends  in 
New  Hampton,  whom  he  paid  therefor.  He  was  without  . 
children,  but  had  a  sister  and  several  nephews  and  nieces 
residing  outside  of  this  state,  with  whom  he  had  not,  how- 
ever, been  associated,  except  with  one  niece  for  a  few 
hours,  for  about  20  years.  The  total  net  value  of  his  prop- 
erty is  variously  estimated  at  from  }6,000  to  f  15,000.  Aft- 
er the  papers  were  executed,  he  was  taken  by  defendants  to 
St.  Anne's  Home,  at  Techny,  Illinois,  at  which  place  he  re- 
mained until  removed  by  plaintiff;  and,  in  a  letter  written 
by  him  to  the  defendant  Kennedy,  he  expressed  contentment 
and  satisfaction  with  his  care  and  surroundings.  He  was 
induced  to  leave  the  home  by  plaintiff,  who  is  his  niece,  and 
other  relatives,  and  taken  to  Detroit,  Michigan,  where  plain- 
tiff was  appointed  his  guardian.  The  only  income  from 
his  property  was  f  10  per  month  rental  for  the  residence 
and  $50  per  year  for  the  rent  of  the  Texas  land.  He  tes- 
tified as  a  witness  in  his  own  behalf,  showing  rather  a  re- 
markable recollection  of  the  transactions  involved,  and,  ap- 
parently, a  clear  comprehension  and  understanding  of  the 
purpose  and  legal  effect  of  the  instruments  executed.  The 
trial  judge,  now  deceased,  was  a  man  of  mature  years  and 
long  experience  upon  the  bench,  and,  we  gather  from  the 
record,  had  known  something  of  Mr.  Run  ion  for  a  long  time. 
The  trial  lasted  for  several  days,  giving  the  court  an  op- 
portunity to  observe  his  appearance  and  conduct,  as  well  as 
the  remaining  witnesses  and  parties  to  the  suit,  and  some 
weight  must  be  given  to  its  conclusion.  The  court,  in  pass- 
ing upon  theevidence,  said: 

"Mr.  Bunion  was  a  witness  in  plaintiff's  behalf,  and 
submitted  to  an  extensive  oral  examination  by  the  attor- 
neys. He  displayed  an  unusual  strength  of  memory  and  ac- 
quaintance with  the  facts  in  controversy.     He  showed  a 
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keen  intelligence  relative  to  the  subject  of  the  litigation,  and 
answered  promptly  and  intelligently  questions  propounded 
to  him,  and  even  indulged  in  witticisms  on  occasions,  which 
were  in  keeping  with  the  matter  inquired  about." 

Mere  mental  weakness  in  the  grantor  will  not  invali- 
date a  deed.  To  have  that  effect,  the  mental  powers  must 
be  so  far  deteriorated  or  destroyed  that  the  grantor  is  in- 
capable of  understanding,  in  a  reasonable  degree,  and  know- 
ing the  consequences  of,  the  instrument  he  executes.  Now- 
len  v.  Nowlen,  122  Iowa  541;  Swarttoood  v.  Chance,  131 
Iowa  714;  Paulus  v.  Reed,  121  Iowa  224;  Reese  v.  Shutte, 
133  Iowa  681 ;  Flynn  v.  Moore,  181  Iowa  1163 ;  Mitchell  v. 
Mutch,  180  Iowa  1281. 

Only  acts  tending  to  show  some  degree  of  childishness 
upon  the  part  of  Mr.  Runion  were  shown,  and  it  does  not 
appear  that  his  mental  faculties  were  impaired  to  such  an 
extent  as  to  render  him  incapable  of  exercising  a  free  agen- 
cy, or  of  comprehending  and  understanding  the  scope,  pur- 
pose, and  legal  effect  of  the  instruments  executed.  We  find 
nothing  in  the  record  indicating  that  aijy  of  the  parties 
connected  with  the  matter  were  moved  to  any  extent  by 
questionable  motives.  Transactions  of  the  character 
shown,  with  old  people,  often  prove  unfortunate;  but,  in 
the  absence  of  some  recognized  ground  of  equitable  relief, 
they  cannot  be  disturbed.  We  have  not  overlooked  the  con- 
tention of  counsel  that,  upon  the  execution  of  the  papers, 
they  were  delivered  to  the  defendant  Kennedy  for  safe-keep- 
ing; but,  as  the  deeds  recited  a  consideration  only  of  one 
dollar  and  other  valuable  consideration,  and  did  not  desig- 
nate the  grantees  as  trustees,  it  appears  to  us  that  the  de- 
fendants, who,  it  is  conceded,  are  men  of  integrity,  were 
personally  interested  in  the  preservation  of  the  trust  agree- 
ment. They  must  have  realized  that  they  would  some  time 
be  called  upon  to  show  the  real  consideration  for  the  con- 
veyance. 
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The  trust  agreement  should  be  carried  out  strictly  in 
accordance  with  its  terms  and  spirit.  Before  any  part  of 
the  property,  or  proceeds  received  from  the  sale  thereof,  is 
turned  over  to  the  Illinois  corporation,  ample  security 
should  be  furnished  by  it  for  the  faithful  carrying  out  of 
the  agreement  with  Bunion.  His  interests  in  the  transac- 
tion are  paramount  to  all  others,  and  must  have  first  con- 
sideration, and  the  funds  should  be  first  used  to  provide  for 
him  a  comfortable  home  and  all  reasonable  and  necessary 
care,  nursing,  and  attention  while  he  lives.  From  what  is 
said  above,  it  follows  that  the  decree  of  the  lower  court 
must  be,  and  is, — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Central  City  Savings  Bank,  Appellee,  v.  D.  C.  Snyder  et 
al.,  Appellees;   H.  L.  Hilsborouuh,  Appellant. 

PLEADING:  Petition — Amendment — Subsequent  Matters.  A  peti- 
tion to  recover  the  principal  on  one  note  and  interest  on  two 
unmatured  notes  may,  after  all  the  notes  have  matured,  be 
amended  so  as  to  recover  the  principal  and  interest  on  the  three 
notes. 

Appeal  from  Linn  District  Court— Miu>  P.  Smith,  Judge. 

May  21,  1919. 

Appeal  from  the  action  of  the  court  in  refusing  to  strike 
an  amendment  to  the  petition.  Opinion  states  the  facts. 
Defendant  appeals.— A  ffirmed. 

F.  L.  Anderson  and  E.  A.  Johnson,  for  appellant. 
Vor'w  &  Haas,  for  appellee. 

Gaynor,  J.— At  the  time  this  action  was  commenced, 
plaintiff  was  the  owner  of  three  notes,  of  $1,600  each,  bear- 
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ing  6  per  cent  interest,  payable  annually,  and  made  to  the 
order  of  the  plaintiff,  and  executed  by  the  defendant  D.  C. 
Snyder,  as  maker,  and  endorsed  by  the  other  defendants. 
All  these  notes  were  datecT  October  1,  1914.  The  first  note 
matured  October  1,  1915;  the  second  note,  October  1,  1916; 
and  the  third  note  October  1,  1917.  The  action  was  com- 
menced on  the  21st  day  of  October,  1915. 

In  the  first  .count,  plaintiff  asks  judgment  for  the  full 
amount  of  the  first  note,  which  had  matured,  with  interest 
at  6  per  cent.  In  the  second  count,  he  asks  judgment  for 
$96,  being  one  years  interest  due  upon  the  second  note. 
In  the  third  count,  he  asks  for  $96,  being  the  interest  theu 
due  upon  the  third  note.  None  of  the  defendants  appeared 
except  the  defendant  Hilsborough.  His  appearance  was 
general.  He  filed  a  motion  for  a  more  specific  statement, 
asking  that  the  petition  be  made'  more  specific ;  that  the 
plaintiff  be  required  to  state  whether  the  demand,  protest, 
and  notice  of  dishonor  referred  to  in  each  count,  were  oral 
or  in  writing.  This  motion  was  filed  on  the  2d  day  of  No- 
vember, 1915.  Nothing  further  seems  to  have  been  done 
until  November  21,  1917.  At  this  time,  the  last  two  notes 
had  matured.  Plaintiff  thereupon  filed  an  amendment  to 
his  petition,  in  response  to  the  motion  for  a  more  specific 
statement,  alleging  that,  on  the  4th  day  of  October,  1915, 
demand  for  the  payment  of  the  first  note  was  made  per- 
sonally on  defendant  Snyder,  and  notice  of  that  fact  and 
of  its  dishonor  and  protest  was  given  to  each  of  the  other 
defendants  in  writing.  As  to  the  note  described  in  Count 
2,  after  its  maturity  he  demanded  payment  of  defendant 
Snyder,  protested  the  same,  and  gave  due  notice  of  its  dis- 
honor to  each  of  the  endorsers.  Plaintiff  made  the  same 
allegation  as  to  Count  3.  Plaintiff  further  amended  his 
petition  by  alleging  that,  since  the  commencement  of  the 
action,  the  notes  described  in  Counts  2  and  3  have  ma- 
tured, on  October  1st,  and  on  the  next  day  he  presented 
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the  same  personally  to  the  maker,  D.  G.  Snyder,  for  pay- 
ment, and  payment  was  refused;  and  on  the  same  day, 
written  notice  of  said  demand  and  dishonor  was  mailed  to 
each  of  the  defendants  (endorsers).  Copies  of  the  demand, 
protest,  and  notices  sent  are  attached  to  the  amendment 
to  the  petition.  He  makes  the  same  allegations  as  to  the 
note  described  in  Count  3,  except  that  it  matured  October 
1,  1917.  Plaintiff  further4  alleged  that  defendants  have 
failed  and  neglected  to  pay  said  notes,  and  there  is  now  due 
upon  the  notes  described  in  Counts  2  and  3  the  principal 
sum  called  for  by  said  notes,  and  interest  thereon,  as  pro- 
vided in  the  notes.    Hie  prays  for  judgment  upon  the  allega- 

« 

tions  of  the  second  count,  as  amended,  for  the  full  amount 
of  said  note,  with  interest  as  therein  provided,  and  on  the 
third  count,  as  amended,  for  the  full  amount  of  said  note 
and  interest,  and  makes  a  general  prayer  for  judgment  up- 
on all  the  counts  of  the  petition,  for  the  full  amount  of  said 
notes,  with  interest. 

Thereupon,  the  defendant  Hilsborough,  who  had  there- 
tofore appeared,  and  filed  a  motion  for  a  more  specific 
statement,  purporting  to  appear  specially  for  the  purpose  of 
a  further  motion,  moved  the  court  to  strike  the  amend- 
ment from  the  petition,  in  so  far  as  the  amendment  attempt* 
ed  to  base  a  cause  of  action  upon  the  original  notes,  al- 
leging that  the  notes  sued  on  in  Counts  1  and  2  were  not 
matured  at  the  time  the  suit  was  begun,  but  matured  long 
after  defendant  filed  his  motion  for  a  more  specific  state- 
ment ;  and  that  the  amendments  do  not  contain  any  allega- 
tions material  to  the  original  cause  of  action,  as  made  when 
brought,  and  are  an  attempt  to  interject  into  the  case  new, 
separate,  and  independent  claims  and  cause  of  action, 
wholly  separate  and  distinct  from  the  cause  of  action  set 
out  in  the  original  petition ;  and  that  the  allegations  made 
in  the  amendment  to  Counts  2  and  3  are  not  germane  to 
the  cause  set  out  in  the  original  petition ;  that  the  original 
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petition  only  asks  for  interest  upon  the  notes  described  in 
said  count,  and  the  amendment  asks  for  judgment  upon 
the  notes  themselves.  This  motion  was  overruled,  and  the 
defendant  Hilsborough  appeals. 

The  only  question  for  our  consideration  is:  Should 
this  motion  have  been  sustained  ? 

This  involves  a  consideration  of  the  law  governing  the 
right  of  amendment.  Did  this  amendment  to  these  two 
counts  state  a  new  and  original  cause  of  action,  independent 
and  not  germane  to  the  original  cause  of  action  sued  on? 
The  action  was  on  the  notes  in  each  of  the  counts.  The 
first  note  was  due.  The  prayer  was  for  judgment  for  the 
full  amount  of  the  note  and  interest.  The  second  note  was 
not  due,  but  one  year's  interest  on  it  was  due. 
The  prayer  was  for  judgment  for  the  amount  of  the 
interest  then  due.  The  same  was  true  of  the  note  de- 
scribed in  the  third  count.  Before  these  amendments 
were  filed,  both  the  notes  described  in  the  second  and  third 
counts  had  matured.  A  cause  of  action  had  matured  upon 
these  notes,  entitling  the  plaintiff  to  recover  both  the  prin- 
cipal  and  the  interest.  It  must  be  borne  in  mind  that  the 
cause  of  action  was  on  the  notes.  Time  alone  was  neces- 
sary to  fix  the  full  indebtedness  evidenced  by  the  notes. 
The  full  indebtedness  had  become  fixed.  The  cause  of  action 
was  based  on  the  promise  found  in  the  notes.  The  cause  of 
action  was  originally  brought  on  the  notes.  The  promise 
in  the  notes  was  the  basis  of  the  cause  of  action.  A  right 
of  action  for  the  total  sum  covered  by  the  promise  in  the 
notes  had  not  matured  at  the  time  the  action  was  brought 
The  full  amount  covered  by  the  promise  in  the  notes  was 
matured  at  the  time  this  amendment  was  filed.  The  ac- 
tion was  still  upon  the  notes.  It  was  the  promise  in  the 
notes  upon  which  the  relief  prayed  for  in  the  amendment 
was  founded.  No  new  promise  was  alleged  or  made.  The 
cause  of  action  was  not  changed.    The  amendment  involved 
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a  right  to  maintain  the  action  on  the  cause  of  action  as 
originally  stated,  and  was  simply  for  more  money  than  was 
due  on  the  cause  of  action  at  the  time  the  action  was  com- 
menced, and  was  not  for  different  relief,  but  for  more  re- 
lief. The  case  is  no  different  than  it  would  be  if  an  action 
were  commenced  on  a  written  lease  covering  a  number  of 
months,  in  which  it  was  provided  that  the  rent. should  be 
paid  monthly,  and  an  action  was  brought  on  the  lease  to 
recover  the  first  month's  rent,  and  a  second  month's  rent 
matured  before  the  action  was  called  for  trial,  and  a  sup- 
plemental petition  was  filed,  asking  judgment  for  the  sec- 
ond month's  rent,  which  had  matured  since  the  commence- 
ment of  the  action.  Each  note  in  this  case  constituted  a 
separate  cause  of  action.  Each  count  presented  a  separate 
cause  of  action.  The  cause  of  action  on  the  second  and  third 
notes  had  not  matured  at  the  time  the  suit  was  commenced. 
The  cause  of  action  in  each  count  had  matured,  however, 
when  the  amendment  was  filed.  The  cause  had  not  been 
reached  for  trial  when  this  amendment  was  filed.  Why 
send  the  plaintiff  out  of  court_to  litigate  that  which  could 
be  litigated  in  the  original  action — that  which  was  a  part 
of  the  original  action  ?  The  cause  of  action  and  the  right  of 
action  were  the  same,  and  based  upon  the  same  instrument, 
— the  action  first  begun,  and  the  action  as  amended.  See 
Sigler  v.  Gondon,  68  Iowa  441 ;  Leach  v.  Qcrmoma  Building 
Asm.,  102  Iowa  125;  City  of  Davenport  v.  Mitchell,  15 
Iowa  194. 

The  amendment  did  not  set  out  a  new  cause  of  action. 
The  amendment  was  germane  to  the  original  cause  of  ac- 
tion. It  simply  asks  more  relief  on  the  original  cause  of 
action  than  could  be  granted  at  the  time  the  suit  was  com- 
menced. Nothing  but  time  was  wanting  to  mature  the 
whole  indebtedness.  It  was  matured  when  this  amendment 
was  filed.    We  think  the  court  was  right  in  overruling  de- 
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fendant's  motion  to  strike  the  amendment,  and  the  cause 
is — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Chicago  Great  Western  Railroad  Company,  Appellee,  v. 
Des  Moines  Western  Railway  Company,  Appellant. 

Des  Moines  Western  Railway  Company,  Appellee,  v. 
Chicago  Great  Western  Railroad 

Company,  Appellant. 

» 

RAILROADS:    Junior  Company  Crossing  Track  of  Senior  Company. 

1  Whether  a  junior  railway  has  an  absolute  right  under  Sec.  2020, 
Code,  1897,  to  cross  the  tracks  of  a  senior  railway  or  whether 
resort  must  he  had  to  condemnation  proceedings,  quaere. 

RAILROADS:    Dismissal  of  Condemnation  Proceedings.    The  dismis- 

2  sal  of  condemnation  proceedings  instituted  by  a  junior  railway 
company  in  its  effort  to  cross  the  tracks  of  a  senior  company 
does  not  foreclose  the  junior  company's  right  to  such  cross* 
ing,  when  the  senior  company  concedes  the  existence  of  such 
right  without  condemnation  proceedings.     (See  Sec.  2020,  Code, 

•    1897.) 

RAILROADS:    Interlocking  Crossings.    The  appointment  of  a  com- 
9    mlssioner  and  a  due  report  by  him  are  a  condition  precedent  to 
the  determination  of  the  necessity  for  interlocking  crossings. 
(Sec.  2061,  Code,  1897.) 

RAILROADS:  Interlocking  Crossings — Adjudication,  in  condemna- 
4  tion  proceedings  by  a  junior  railway  company  to  secure  a  cross- 
ing over  the  tracks  of  a  senior  company,  an  abortive  effort  of 
the  senior  company  to  secure  an  order  that  said  crossing  be  inter- 
locked by  the  junior  company  is  no  impediment  to  subsequent 
proceedings  by  the  senior  company  to  secure  such  order  under 
Sec.  2061,  Code,  1397. 

Appeal  from  Polk  District  Court. — Thos.  J.  Guthrie,  Judge. 

December  14,  1918. 
Rehearing  Denied  May  21,  1919. 


i 
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Thb  Chicago  Great  Western  Railway  Company  appealed 
to  the  district  court  of  Polk  County  "from  the  condemna- 
tion proceedings,  from  the  award,  and  from  the  assessment 
of  damages"  of  a  sheriff's  jury  in  proceedings  instituted  by 
the  Des  Moines  Western  Railway  Company  to  condemn  a 
right  of  way  aiross  the  tracks  and  right  of  way  of  the 
Great  Western  Company  at  a  point  in  the  city  of  Des 
Moines.     Before  trial,  the  Great  Western  Company  filed 
numerous  objections  to  the  regularity  and  validity  of  the 
condemnation  proceedings,  among  which  was  the  alleged 
unwillingness  of  the  Des  Moines  Company  to  interlock  the 
crossing,  or  to  comply  with  the  provisions  of  Section  2063 
of  the  Code  with  respect  thereto.    While  the  above  appeal 
was  pending,  and  before  trial  thereof,  the  Des  Moines  Com- 
pany instituted  a  suit  in  equity  against  the  Great  Western 
Company  for  that  purpose,  and  obtained  a  temporary  in- 
junction restraining  it  from  carrying  out  alleged  threats 
to  tear  up  and  remove  the  crossing  which  plaintiff  had, 
in  the  meantime,  constructed  over  its  tracks  and  right  of 
way.    The  Great  Western  Company  filed  answer  and  cross- 
petition  in  the  equity  case,  praying,  together  with  other  re- 
lief, that  plaintiff  be  required  to  interlock  the  crossing  at 
its  own  expense,  and  that  the  court  prescribe  the  terms 
upon  which  the  crossing  should  be  thereafter  maintained. 
Plaintiff  demurred  to  the  cross-petition,  and  also  filed  an- 
swer;  but,  by  stipulation  of  the  parties,  the  filing  of  the 
answer  was  to  be  without  prejudice  to  a  ruling  on  the  de- 
murrer.   The  stipulation  further  provided  that  a  jury  should 
be  waived  in  the  law  case,  and  for  the  trial  of  the  two  cases 
together  to  the  court,  and  for  the  allowance  of  $200  dam- 
ages in  the  event  the  Des  Moines  Company  prevailed  in  the 
condemnation  proceedings.     The  demurrer  to  defendant's 
cross-petition  in  the  equity  case  was  sustained,  and  the  pe- 
tition dismissed  upon  its  merits.    The  temporary  injunction 
was  dissolved,  and  plaintiff's  petition  was  also  dismissed. 
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The  Des  Moines  Company  appeals  from  the  judgment  and 
order  of  the  court  annulling  and  canceling  the  condemna- 
tion proceedings,  and  the  Great  Western  Company  from 
the  ruling  of  the  v^Grt^rpon  the  demurrer  to  its  cross-pe- 
tition and  judgment  dismissing  the  same  upon  its  merits. 

— Affirmed. 

• 

Parker,  Parrish  d  Miller,  for  appellant. 

Carr,  Carr  d  Evans,  for  appellee. 

Stevens,  J. — T^e  appeal  from  the  award  of  the  sheriff's 
jury  in  the  condemnation  proceedings  was  tried  in  the  court 
below  upon  the  theory  that  the  court  had  jurisdiction  to 

pass  upon  and  determine  the  right  of  the 
lm  j^nior0cSm^         condemnor  to  a  right  of  way  for  the  cross- 
Sack  of088ln*     ing  in  controversy.    Counsel  for  appellant, 
pany.r  com         however,  in  oral  argument  practically  con- 
cedes that  it  was  probably  not  entitled  to 
condemn  a  strip  20  feet  in  width  across  the  right  of  way 
of  the  Great  Western  Company,  but  maintains  that  the 
"H-  had  jurisdiction  to  fix  the  proper  and  necessary  width 
for  a  crossing.    On  the  other  hand,  counsel  for  the  Great 
Western  Company  takes  the  position  that  Section  2020  of 
the  Code  gave  appellant  the  right  to  a  crossing  without 
resort  to  condemnation  proceedings,  and  argues  that  same 
was  improper  and  unnecessary,  and  that  no  right  of  way 
over  the  property  of  the  senior  company  could  be  obtained 
by  condemnation  proceedings.    Section  2020  is  as  follows: 
"Any  such  corporation  may  construct  and  carry  its 
railway  across,  over  or  under  any  railway,  canal  or  water- 
course, when  it  may  be  necessary  in  the  construction  of  the 
same,  and  in  such  cases  it  shall  so  construct  its .  crossings 
as  not  unnecessarily  to  impede  the  travel,  transportation  or 
navigation  upon  the  railway,  canal  or  stream  so  crossed. 
Said  corporation  shall  be  liable  for  the  damages  occasioned 
to  any  person  injured  by  reason  of  said  crossing." 
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It  is  the  contention,  however,  of  counsel  for  the  Great 
Western  Company  that  it  was  the  duty  of  the  Des  Moines 
Company,  in  any  event,  to  offer  to  and  to  interlock  the 

crossing,  and  this  whether  the  right  to  con- 

2"  di8mUwa?Sof        struct  same  is  exercised  under  the  statute, 

proc^Sn^!11      or  acquired  by  proceedings  under  the  law 

of  eminent  domain.  In  view  of  this  con- 
tention of  counsel,  which  practically  concedes  the  absolute 
right  of  the  Des  Moines  Company  to  a  crossing,  under  the 
statute,  we  are  relieved  from  the  necessity  of  discussing  the 
questions  presented  by  the  appeal  of  the  Des  Moines  Com- 
pany. We  do  not,  however,  hold  that  condemnation  pro- 
ceedings were  not  proper  and  necessary,  and,  upon  this 
question,  express  no  opinion.  Whether  the  right  of  a  junior 
company  to  cross  the  right  of  way  of  a  senior  company  is 
absolute  under  the  provisions  of  Section  2020,  or  resort  must 
be  had  to  condemnation  proceedings,  it  is  doubtless  the  law 
yuiat  the  right  acquired  by  the  junior  company  is  not  an 
exclusive  one,  but  must  be  exercised  in  common  .with  the 
equal  right  of  the  senior  company.  Appeal  of  Sharon  R. 
Co.,  122  Pa.  533  (17  Atl.  234) ;  National  Docks  R.  Co.  v. 
United  N.  J.  R.  &  C.  Co.,  53  N.  J.  L.  217;  New  Jersey  So. 
R.  Co.  v.  Long  Branch  Coin.,  39  N.  J.  L.  28;  Minneapolis 
W.  R.  Co.  v.  Minneapolis  d  St.  L.  R.  Co.,  61  Minn.  502  (63 
N.  W.  1035). 

The  right  to  the  use  of  necessary  space  in  crossing  is 
clearly  implied  from  the  right  to  cross. 

The  judgment  of  the  court  below,  canceling  and  annul- 
ling the  condemnation  proceedings,  does  not,  however,  af- 
fect the  conceded  right  of  the  Des  Moines  Company,  under 

the  statute,  to  a  crossing,  by  the  installation 

3.  railroad*  :         of  proper  interlocking  devices.     The  provi- 

croegingB.  sions  of  the  Code,  so  far  as  material,  are  as 

follows : 

"Section  2063.     In  case  one  railway  company  desires 

Vol.    180   Ia.— 18. 
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to  cross  with  its  tracks  those  of  another  at  grade,  and  such 
companies  cannot  agree  to  the  terms  thereof,  the  company 
desiring  to  cross  shall,  upon  the  application  of  the  company 
whose  track  it  is  desired  to  cross,  in  a  proceeding  instituted 
as  provided  in  the  two  preceding  sections,  be  compelled  to 
interlock  such  crossing,  and  the  court  therein  shall  make 
such  orders  and  decree  as  may  be  required  to  secure  public 
safety  and  the  preservation  of  the  properties  of  the  roads, 
and  prescribe  the  terms  upon  which  such  crossing  shall  be 
maintained  after  being  made.    *    *    *" 

"Section  2061.  In  any  case  where  the  tracks  of  two  or 
more  railroads  cross  each  other  at  a  common  grade,  any  com- 
pany owning  one  of  such  tracks  and  desiring  to  unite  with 
others  in  protecting  the  crossing  with  interlocking  or  other 
safety  device,  and  being  unable  to  agree  with  such  others 
thereon,  may  file  in  the  district  court  of  the  county  in  which 
the  crossing  is  located  a  petition,  stating  the  facts  and  ask- 
ing the  court  to  order  such  crossing  to  be  protected  by  in- 
terlocking or  other  safety  device.  Said  petition  shall  be 
accompanied  by  a  plat  showing  the  location  of  all  tracks 
and  switches,  and  upon  the  filing  thereof  notice  shall  be 
given  by  the  petitioner  to  every  other  company  or  person 
owning  or  operating  any  track  involved  in  such  crossing. 
The  court,  or  a  judge  thereof  if  the  petition  is  filed  in  va- 
cation, shall  thereupon  appoint  a  commissioner  to  examine 
into  the  necessity  for  such  system,  and  report  the  facts  and 
his  recommendation  in  such  time  as  the  court  or  judge  may 
direct,  and,  as  soon  as  practicable  thereafter,  the  court  or 
judge  shall  appoint  a  time  and  place  for  the  hearing  of 
such  petition,  fhe  proceedings  shall  be  in  equity,  and  sub- 
ject to  all  the  rules  of  equity  practice,  except  that  the  court 
shall  require  the  issues  to  be  made  up  at  the  first  term  after 
the  petition  is  filed,  and  give  the  proceeding  precedence  over 
other  civil  business  and  try  the  action  thereat,  if  possible." 

It  does  not  appear  from  the  record  before  us  that  the 
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cross-petition  filed  by  appellant  in  the  equity  suit  was  pre- 
sented to  Qf  judge  in  vacation,  or  to  the  court  in  term 

time  for  the  appointment  of  a  commission- 

4*  Sterf^rfne        er>  or  *kat  same  was  appointed  and  report 
SSSdteation.       made,  as  required  by  the  above  statute.    It 

will  be  observed  that  Section  2063  requires 
the  senior  company  to  proceed  in  accordance  with  the  pro- 
visions of  Section  2061  if  it  desires  the  installation  of  in- 
terlocking devices  at  a  proposed  crossing  of  another  rail- 
way company.    The  provisions  of  the  statute  requiring  the 
appointment  and  report  of  a  commissioner,  who  has  ex- 
amined into  the  necessity  for  such  system,  is  a  part  of  the 
prescribed  procedure  in  such  cases,  and  must  be  followed. 
The  court,  therefore,  rightly  dismissed  appellant's  cross-pe- 
tition.   The  record  does,  however,  disclose  that  the  Great 
Western  Company  has  at  all  times  resisted  the  attempt  of 
the  Des  Moines  Company  to  cross  its  tracks  at  the  place  in 
question  without  interlocking,  and  we  are  disposed  to  hold 
that  it  may  yet  proceed  by  proper  petition,  under  the  pro- 
visions of  Section  2063,  and  have  the  question  whether  an 
interlocking  system  should   be  ordered,  the  time  within 
which  it  shall  be  done,  and  the  terms  upon  which  the  cross- 
ing shall  thereafter  be  maintained,  tried  and  determined. 
It  is.  true,  as  stated,  that  a  crossing  has  already  been  con- 
structed, but  this  was  done  while  the  appeal  from  the  con- 
demnation proceedings  was  pending,  and  should  not  fore- 
close the  statutory  right  of  the  Great  Western  Company  to 
a  hearing  as  to  the  necessity  of  interlocking  the  crossing. 

The  conclusion  here  reached  is  in  accordance  with  the 
concession  and  contention  of  counsel  for  the  Great  Western 
Company,  and  fully  protects  the  rights  of  the  Des  Moines 
Company.  In  view  of  the  conclusion  announced,  it  is  un- 
necessary for  us  to  discuss  numerous  interesting  questions 
elaborately  and  ably  presented  by  counsel,  further  than  to 
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say  that,  in  our  opinion,  the  Des  Moines  Company  acquired 
no  right  by  the  proceedings  had  before  the  board  of  rail- 
road commissioners  before  the  condemnation  proceedings 
were  begun.  It  follows  that  the  judgment  of  the  lower 
court  upon  both  appeals  must  be,  and  is, — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


William  Harvby  Collinson,  Appellee,  v.  E.  C.  Cutter   et 

al.,  Appellants. 

NEGLIGENCE:    Automobiles  for  Family  Purposes.    A  husband  ant! 

1  wife  who  maintain  an  automobile  for  family  purposes,  the  hus- 
band as  owner,  and  the  wife  and  other  members  of  the  family 
as  users  thereof,  are  both  personally  liable  for  the  negligence  of 
a  minor  member  of  the  family  in  operating  the  machine,  under 
the  personal  control  of  the  wife,  and  for  a  family  purpose:  the 
husband,  because  he  has  constituted  the  driver  his  agent;  the 
wife,  because  she  is,  along  with  the  driver,  engaged  in  a  common 
enterprise,  with  the  driver  under  her  control. 

TRIAL:    Lack  of  Definlteness.    Lack  of  definitenees  as  to  the  right 

2  and  duty  of  the  jury  under  a  given  state  of  facts  is  not  prejudi- 
cial error,  when  the  instructions  are  capable  of  being  understood 
with  reasonable  certainty  as  expressing  the  true  rule,  and  the 
verdict  has  ample  support  in  the  record.  So  held  as  to  the  rela- 
tive duty  of  a  driver  in  approaching  one  on  the  parking,  or  in 
approaching  one  on  the  public  traveled  way. 

TRIAL:    Covering  Unpleaded  Issues.    It  is  proper  for  the  court  to 

3  direct  the  jury  to  disregard  matters  which  have  been  incidentally 
brought  out  on  cross-examination,  which  constitute  no  defense 
to  plaintiff's  action,  but  which  might  impress  the  jury  as  con- 
stituting a  defense. 

TRIAL:    Weighing  Matters  Not  in  Evidence.    Correctly  instructing 

4  the  jury  as  to  the  rule  governing  the  weighing  of  expert  opinions 
on  hypothetical  questions,  and  the  rule  governing  the  weighing 
of  expert  opinions  based  on  personal  examination,  is  not  rever- 
sible  error  simply  because  no  hypothetical  questions  were  asked 
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TRIAL:    Permanent  Injury — Sufficiency  of  Showing.    Evidence  re- 

5  viewed,  and  held  to  furnish  ample  support  for  an  instruction 
relative  to  recovery  for  permanent  injury  and  deformity. 

TBIAI*:    Mental  Pain — Deformity  as  Independent  Ground  for  Be- 

6  covery.  Instructions  for  the  allowance  of  damages  for  past  and 
future  physical  and  mental  pain  suffered  on  account  of  an  injury, 
necessarily  include  authority  to  the  jury  to  give  due  considera- 
tion to  any  permanent  deformity  resulting  from  the  injury,  and 
the  jury  will  be  presumed  to  have  so  understood,  even  though, 
in  another  division  of  the  instructions,  the  jury  is.  told  to 
make  such  allowance  for  such  deformity.  It  will  not  be  pre- 
sumed that  the  jury  understood  that  they  were  authorized  to 
make  a  double  allowance. 

Appeal  from  Polk  District  Court. — Hubert  Utterback, 

Judge. 

January  22,  1919. 

Rehearing  Denied  May  21,  1919. 

Action  to  recover  damages  for  personal  injury.  Opin- 
ion states  the  facts.  Verdict  and  judgment  for  plaintiff  in 
the  court  below.  Defendants  appeal. — Affirmed  on  condi- 
tion. 

Clark,  Byers  d  Hutchinson,  for  appellants. 

Stipp,  Perry,  Bannister  d  Starzinger,  for  appellee. 

Gaynor,  J. — This  action  is  brought  by  the  plaintiff, 
through  his  mother  and  next  friend,  to  recover  damages  for 
personal  injuries. 

It  is  claimed  that,  while  rightfully  on  a 

**  automoMielT       public  street  of  the  city  of  Des  Moines,  he 

purrpoMg!.y  was  negligently  and  carelessly  run  over  and 

injuied  by  an  automobile  driven  by  the  de- 
fendant Joseph  Cutter.  It  is  alleged  that  Joseph  was  act- 
ing as  the  servant,  and  under  the  direction  and  control,  of 
the  other  defendants.  On  this  relationship  their  liability  is 
predicated. 
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The  following  facts  are  not  in  dispute:  The  accident 
occurred  on  the  1st  day  of  April,  1916.  The  plaintiff  was 
then  but  5  years  of  age,  and  was  in  the  act  of  crossing  Forest 
Avenue  (which  runs  east  and  west  in  the  city  of  Des 
Moines),  from  the  south  side  to  the  north  side,  at  a  point 
between  Twenty-seventh  and  Twenty-eighth  Streets.  While 
so  doing,  he  was  run  over,  dragged,  and  injured  by  an  auto- 
mobile driven  by  the  defendant  Joseph.  Joseph,  at  the 
time,  was  about  14  years  of  age,  and  was  accompanied  by 
his  mother,  Mrs.  E.  C.  Cutter.  The  automobile  was  owned 
by  his  father,  the  defendant  E.  C.  Cutter,  and  kept  by  him 
for  family  use.  Joseph  was  a  member  of  the  family,  and  as 
such  member,  had  permission  to  use  the  automobile  on  'the 
public  streets. 

The  cause  was  tried  to  a  jury,  and  a  verdict  returned 
for  the  plaintiff  against  all  the  defendants,  and  they  appeal. 

There  is  no  question  in  this  record,  we  take  it,  as  to  the 
negligence  of  the  defendant  Joseph,  and  that  his  negligence 
was  the  proximate  cause  of  the  plaintiff's  injuries,  and  that 
plaintiff  cannot  be  charged  with  any  negligence  contribut- 
ing to  his  injuries.  We  take  it,  further,  that  there  can  be  no 
supportable  contention,  after  the  record  is  fairly  consid- 
ered, that  the  plaintiff  is  not  entitled  to  a  verdict  against  all 
the  defendants  in  some  amount.  That  Joseph  was  negligent,, 
and  that  the  injuries  to  this  plaintiff  were  the  proximate  re- 
sult of  the  negligence  charged,  is  too  plain  to  make  it  the 
subject  of  debate. 

The  liability  of  the  father  for  Joseph's  negligence  if. 
predicated  on  the  thought  that  he  was  the  owner  of  the  auto 
mobile ;  that  he  had  purchased  it  for  the  use  and  pleasure 
of  his  family,  and  kept  it  for  that  purpose;  that  Joseph 
was  a  member  of  his  family  and  a  minor,  and  had  been 
given  permission  to  use  the  automobile  for  the  very  purposes 
for  which  it  was  kept,  and  was  so  using  it  at  the  time  of 
the  accident,  with  the  permission  of  his  father,  either  ex- 
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press  or  implied.  This  thought  runs  through  all  the  case, 
and  has  support  in  the  evidence.  The  defendant  father  is, 
therefore,  chargeable  with  the  negligence  of  Joseph,  under 
the  rule  laid  down  in  Lemke  v.  Ady,  159  N.  W.  1011  (not 
officially  reported).  In  the  Lemke  case,  the  district  court 
told  the  jury,  touching  the  responsibility  of  the  defendant 
for  the  acts  of  his  son,  that,  if  they  found  that  the  defendant 
kept  the  car  for  use  as  a  family  car,  and  permitted  his  son 
to  take  defendant's  wife  out  in  it,  they  would  be  warranted 
iu  finding  that  the  sum  was  his  father's  agent,  and  was  us- 
ing it  in  his  father's  service.  The  instruction  was  approved 
by  this  court,  and  the  court,  in  passing  upon  it,  said : 

"The  testimony  tended  to  show  that  the  auto  was  kept 
for  the  pleasure  and  amusement  of  the  family;  that  both  the 
son  and  the  father  drove  it ;  that  the  mother  often  directed 
its  use;  that  it  was  kept,  not  only  for.the  family  use,  but 
for  the  entertainment  of  guests.  On  the  day  of  the  accident, 
the  son  drove  the  machine,  and  his  mother,  with  two  visiting 
guests,  were  being  taken,  on  a  pleasure  trip  from  West  Lib- 
erty to  Iowa  City.  During  this  drive,  the  accident  occurred. 
There  was  no  error  in  the  instruction." 

In  Dircks  v.  Tonne,  1£3  Iowa  403,  the  rule  laid  down 
in  the  Lemke  case,  supra,  was  approved.  In  this  Dircks 
case,  the  evidence  showed  that  the  car  was  owned  by  the  de- 
fendant ;  was  driven  by  his  son.  The  car  so  driven  collided 
with  the  plaintiff's  car.  There  was  a  judgment  for  the 
plaintiff  for  one  dollar.  The  defendant  appealed,  claim- 
ing that  he  was  in  no  way  responsible  for  the  negligence 
of  his  son.  On  this  theory,  at  the  conclusion  of  the  evidence, 
he  moved  for  a  directed  verdict.  His  contention  was  that 
his  son,  who  was,  at  the  time  of  the  accident,  operating  the 
car,  was  not  acting  for  him,  or  on  his  behalf,  either  as 
servant  or  agent,  and  therefore,  if  negligent,  the  negligence 
could  not  be  charged  to  him.  This  motion  was  overruled. 
He  claimed 'that  it  should  have  been  sustained.     In  that 
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case,  the  evidence  tended  to  show  that  the  defendant  pur- 
chased the  automobile  for  general  use,  and  particularly  for 
the  use  of  himself  and  family  in  attending  church ;  that  the 
defendant  had  never  operated  the  car;   that  his  sons,  who 
drove  the  car  at  the  time  of  the  accident,  were  the  only 
members  of  the  family  who  had  done  so.    The  sons  took  the 
car  with  the  knowledge  and  consent  of  the  defendant,  and 
were  using  the  car  for  the  specific  purposes  for  which  it 
was  purchased  and  kept  by  this  defendant.    The  only  fea- 
ture that  might  seem  to  distinguish  it  from  the  case  at  bar 
is  that  the  court  found  in  that  case  that  the  specific  pur- 
pose for  which  the  car  was  being  used  was  the  specific  pur- 
pose for  which  the  defendant  had  purchased  and  authorized 
its  use.    The  distinction  is  not  available  here.    In  the  case 
at  bar,  the  defendant  purchased  the  car  for  the  use  of  his 
family,  to  be  used  as  a  family  conveyance,  for  any  legitimate 
purpose  to  which  the  family  might  be  disposed  to  put  it. 
The  evidence  shows  that  it  was  being  used  for  one  of  the 
purposes  for  which  the  automobile  was  purchased  and  kept 
by  this  defendant.    The  Dlrcks  case,  therefore,  is  authori- 
ty for  holding  that,  in  the  case  at  bar,  the  negligence  of  the 
son  wras  rightly  charged  to  the  father. 

As  to  the  liability  of  Mrs.  Cutter  for  the  negligence  of 
her  boy,  we  have  no  doubt  under  this  record.  The  car  was 
a  seven-passenger  car.  The  driver  was  her  son.  Her  hus- 
band was  the  owner  of  the  car.  It  was  kept  for  family  use. 
While  there  is  some  slight  ^effort  to  conceal  the  true  rela- 
tionship existing  between  the  mother  and  the  son  on  this 
particular  trip,  the  whole  record  discloses,  with  sufficient 
clearness  to  justify  us  in  saying  so,  that  the  purpose  of  this 
trip  was  a  family  purpose;  a  purpose  in  which  the  house- 
wife of  the  family  was  particularly  interested.  On  this  day, 
a  visit  was  made  to  a  farm  operated  by  Mrs.  Cutters  broth- 
er. Frequent  prior  visits  had  been  made  to  this  farm,  for 
the  purpose  of  getting  family  supplies.    On  this  particular 
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day,  the  visit  was  made  for  that  purpose,  and  apples  and 
eggs  obtained.  The  car  was  returning  with  these  supplies 
at  the  time  of  the  accident.    Mrs.  Cutter  testified : 

"This  boy  would  frequently  drive  the  car  when  I  was 
along.  When  I  saw  him  take  it,  I  would  go  along  with 
him.  We  often  went  out  to  my  brother's  farm,  northeast 
of  the  city ;  sometimes  as  often  as  once  a  week,  if  the  roads 
were  good.  Once  in  a  while,  when  we  were  out  .of  eggs,  or 
something  like  that,  we  went  out  to  t;he  farm  to  get  them. 
On  the  day  the  accident  happened,  I  think  we  were  bringing 
some  apples  and  eggs  home  from  the  farm." 

Bearing  upon  the  exercise  of  control  over  the  boy,  she 
testified : 

"The  boy  was  under  fifteen  years  of  age.  If  I  thought 
he  was  driving  the  car  too  fast,  I  would  speak  to  him  about 
it,  and  he  would  tell  me  that  he  was  not  going  fast,  but 
would  slow  up,  if  I  insisted  upon  his  doing  so.  I  went  along 
generally.  He  was  in  the  habit  of  driving  for  members  of 
the  family,  when  the  older  boys  were  not  around.  I  gen- 
erally went  where  he  went.  I  have  asked  him  to  drive  me 
places.  My  children  are  expected  to  mind.  He  was  living  ' 
at  home  as  a  member  of  the  family,  and  we  were  supporting 
him." 

Defendant  E.  C.  Cutter  testified : 

"I  bought  the  car  for  family  use;   for  the  convenience 
and  pleasure  of  the  family.    I  don't  think  my  wife  ever  went 
out  alone  with  it.    She  most  always  took  one  of  the  chil- 
dren with  her.    She  had  a  right  to  use  the  automobile  when 
ever  she  desired." 

Joseph  Cutter  testified: 

"My  uncle  lived  out  there  on  the  farm,  and  we  used  to 
go  out  to  see  him.  We  got  some  butter  and  eggs,  and  were 
on  our  way  home  from  the  farm  when  the  accident  hap- 
pened. I  usually  drove  this  car  for  the  family,  and  had 
permission  to  drive  it  whenever  I  desired.    We  left  home  at 
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two  o'clock,  and  we  were  returning,  and  as  we  were  return- 
ing, about  six  o'clock,  the  accident  happened.  I  don't  re- 
member whether  I  asked  anybody  for  the  car  that  day.  My 
father  was  not  at  home.  When  he  was  at  home,  as  a  rule, 
I  asked  him  for  the  car  when  I  wanted  to  take  it." 

It  appears,  therefore,  that  this  was  a  family  car,  kept 
for  family  use,  and  that  this  boy  had  permission  to  drive 
it.  The  jury  could  well  find  that  the  mother  had  control 
over  its  use,  in  the  absence  of  her  husband, — at  least,  con- 
trol so  far  as  the  children  were  concerned ;  and  that  it  was 
being  driven  at  this  time  by  her  minor  son,  with  her  per- 
mission, and  for  purposes  of  her  own.  As  bearing  on  this, 
see  Daggy  v.  Miller,  180  Iowa  1146.  There  is  no  basis  in 
this  record  for  the  suggestion  that  the  mother,  Mrs.  E.  C. 
Cutter,  was  riding  in  this  automobile  simply  as  the  guest 
of  her  son,  and,  therefore,  the  authorities  to  the  effect  that 
a  guest  riding  by  invitation  is  in  no  way  responsible  for  the 
negligence  of  the  driver  of  the  vehicle  in  which  he  is  riding, 
have  no  bearing  upon  the  question  here  submitted.  Indeed, 
we  think  the  jury  could  well  find  that  the  automobile  was 
returning  from  a  journey  which  was  suggested  by  the  wife- 
ly instincts  of  the  mother,  begun  and  carried  through  for  the 
purpose  of  procuring  provisions  for  herself  and  her  family. 
The  mother  had  the  dominating  mind.  The  purpose  of  the 
mother  controlled.  The  journey  was  undertaken  and  car- 
ried out  through  the  direction  of  the  mother.  The  authori- 
ties are  uniform  to  the  effect  that,  if  the  driver  was  negli- 
gent, and  the  party  sought  to  be  charged  was  engaged  with 
him  in  a  common  enterprise  at  the  time  of  the  happening 
of  the  act  upon  which  negligence  is  predicated,  the  party 
charged  is  equally  guilty  with  the  negligent  doer  of  the 
act,  the  same  as  if  he  had  negligently  done  the  act  himself ; 
and  we  think  the  facts  in  this  case  bring  it  within  the  rule 
of  these  cases.  Carpenter  v.  Campbell  Auto.  Co.,  159  Iowa 
52,  and  cases  therein  cited.    The  rule  is  that,  if  the  driver 
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is  guilty  of  negligence,  and  injury  results,  his  negligence 
may  be  imputed  to  the  party  riding  with  him,  in  the  event 
the  driver  was  under  the  control  and  direction  of  the  party 
charged;  or  in  case  the  party  charged  had  the  right  to  con- 
trol and  direct  the  driver,  and  failed  .to  do  so ;  or  where  the 
driver  and  the  party  sought  to  be  charged  are  engaged  in  a 
common  enterprise;  or  where  the  driver  is  engaged  in  an  en- 
terprise of  any  kind  for  the  use  and  benefit  of  the  party 
charged,  and  is  subject  to  his  control.  These  questions,  un- 
der this  record,  were  clearly  for  the  jury.  They  were  in  the 
record,  and  a  finding  against  this  defendant  has  support  in 
the  evidence ;  and  so  we  say  that  she,  too,  was  rightly 
charged  with  the  negligence  of  Joseph.  So  much  for  the 
preliminary. 

The  contention  of  the  defendant,  however,  on  this  ap- 
peal, is  that  the  court  erred  in  its  instructions  to  the  jury ; 
and  the  suggestion  is  that,  if  the  court  had  properly  in- 
structed the  jury,  a  different  result  might 

2.  Trial:   lack  have  followed. 

ness.  If,  with  the  law  correctly  stated,  the 

result  must  be  necessarily  the  same,  if  no 
other  result  could  have  been  reached  by  the  jury,  under  the 
record  made,  than  was  reached,  it  would  hardly  seem  logical 
to  say  that  the  complaining  party  was  prejudiced  by  the  ac- 
tion of  the  court  in  the  manner  of  presenting  the  case  to 
the  jury  in  its  instructions.  It  is  the  duty  of  the  jury,  of 
course,  to  follow  the  instructions  given  them  by  the  court, 
whether  right  or  wrong.  If  the  court  positively  instructs 
the  jury  on  a  question  before  it,  touching  its  duty  under  the 
law,  the  jury  is  bound  to  follow  it,  though  the  direction  and 
instruction  be,  in  effect,  wrong.  But  where  the  instruc- 
tions do  not  direct  the  jury  into  any  definite  channel  of 
thought  or  purpose,  or  do  not  definitely  direct  them  as  to 
what  is  their  duty  or  right  in  the  premises,  under  the  given 
state  of  facts,  and  the  conclusion  of  the  jury,  under  the 
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record  and  the  law  as  it  actually  is,  hds  ample  support  in 
and  is  justified  by  the  whole  record,  then  it  cannot  be  said 
that  the  defendant  was  prejudiced  by  the  action  of  the 
court.  But  where  the  court  directs  the  jury  into  certain 
channels  of  thought  and  purpose  in  the  consideration  and 
determination  of  the  case,  gives  them  definite  direction  as 
to  what  they  should  or  should  not  do  in  the  premises,  un- 
der the  law,  or  permits  them  to  consider  matters  which 
ought  not  to  be  considered  by  them  in  the  disposition  of 
the  case,  then  prejudice  will  be  presumed,  because  there  is 
no  way  of  knowing  whether  the  jury  would  have  arrived 
at  the  same  verdict  under  the  record,  had  t^ey  not  been  con- 
trolled by  the  directions  of  the  court. 

As  long  as  we  can  find  no  fault  with  the  doctrine  of 
the  instructions,  they  cannot  be  held  bad  for  defects  in  the 
language.  If  they  are  capable  of  being  understood  with 
reasonable  certainty,  as  expressing  the  true  rule,  if,  when 
read  as  a  whole,  they  fairly  present  the  law,  and  serve  as 
a  correct  guide  to  the  jury,  in  the  particular  case,  in  de- 
termining what  the  rights  of  the  parties  are  under  the  law, 
they  serve  all  the  purpose  that  instructions  are  intended  to 
serve  in  the  disposition  of  the  case  by  the  jury. 

The  defendant  complains  of  the  action  of  the  court  in 
the  giving  of  the  eighth,  ninth,  fourteenth,  sixteenth,  nine- 
teenth, and  twentieth  instructions. 

The  eighth  instruction  tells  the  jury  that  the  public 
highways  are  for  the  use  of  the  public  generally,  including 
those'who  operate  automobiles ;  that  the  term  "public  high- 
ways" applies  to  and  includes  the  streets  of  our  cities ;  that 
every  operator  of  an  automobile  on  a  public  highway  or 
street  must  drive  the  same  in  a  careful  and  prudent  man- 
ner, and  at  such  a  rate  of  speed  as  not  to  endanger  the 
limb  or  life  of  any  person;  that  one  driving  an  automobile, 
upon  approaching  a  pedestrian  upon  any  part  of  a  traveled 
highway,  and  not  upon  a  sideioalk,  owes  a  duty  to  the  pub- 
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lie  to  slow  down,  and  give  timely  signal  with  a  horn  or 
other  device;  and  that  a  failure  to  do  so  would  constitute 
negligence. 

The  defendant  concedes  that  the  instruction  is  a  correct 
exposition  of  the  law,  but  says  that  it  was  wrong,  as  ap- 
plied to  this  case,  for  the  reason  that,  when  the  boy  was 
discovered,  he  was  not  upon  the  traveled  part  of  the  street, 
but  up  over  the  curbing  on  the  south  side  of  the  street.  De- 
fendants state  their  complaint  somewhat  this  way:  The 
instruction  was  especially  prejudicial  to  the  defendants  for 
the  reason  that  the  jury  was  thereby  led  to  believe  that, 
even  though  plaintiff  was  not  on  Forest  Avenue  proper,  at 
the  time  he  was  discovered  by  the  driver,  yet  they  owed  to 
him  practically  the  same  duty  as  is  required,  under  the 
statute,  of  a  driver  approaching  one  on  a  traveled  portion 
of  the  street.  The  defendants'  contention  is  that  the  plain- 
tiff was  not  on  Forest  Avenue,  but  was  over  the  curbing, 
when  discovered.  We  think  the  criticism  is  hypercritical. 
The  court  simply  told  the  jury,  in  this  instruction,  and 
rightly  told  the  jury,  that,  in  approaching  a  pedestrian  up- 
on any  traveled  portion  of  the  street  that  is  traveled  by  au- 
tomobiles, it  was  the  duty  of  the  operator  to  slow  down  and 
give  timely  signal,  but  that  that  duty  did  not  apply  when 
the  pedestrian  was  not  upon  the  portion  of  the  street 
traveled  by  automobiles,  but  upon  a  sidewalk.  The  record 
discloses  that,  at  some  time  before  the  boy  was  struck,  he 
was  on  that  portion  of  the  street  set  apart  for  use  by  auto 
mobiles.  It  was  shown  that,  at  some  time  before  he  was  in- 
jured, he  was  discovered  by  the  driver  of  the  automobile, 
on  this  part  of  the  street.  It  was  not  only  shown  that  he 
was  discovered,  but  that  the  automobile  followed  him,  as  he 
crossed  the  street  from  the  south  to  the  north,  and  caught 
him  at  the  north  curb.  The  court  called  the  jury's  atten- 
tion to  this  fact,  in  the  same  instruction,  and  said  that  the 
plaintiff  bad  a  right  to  cross  Forest  Avenue  at  that  place, 
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and  that  it  was  the  duty  of  the  operator  to  look  out  for  the 
presence  of  the  plaintiff,  and  to  control  and  drive  his  auto- 
mobile in  such  a  manner  as  not  to  endanger  him  while 
crossing  the  street  The  only  criticism  that  really  could  be 
made  of  this  instruction  is  that  the  jury  must  find  that  the 
boy  was  south  of  the  curb,  and  not  upon  the  traveled  por- 
tion of  the  street  until  he  was  struck;  that  he  darted  out 
from  a  place  of  safety  into  a  place  of  danger,  and  was 
caught  there,  in  a  place  of  danger,  under  such  circumstances 
as  made  it  possible  for  the  jury  to  find  that  at  no  time  a 
duty  arose  on  the  part  of  the  driver  to  do  these  things 
which  the  court  told  the  jury  he  should  do  for  the  protec- 
tion of  the  boy.  The  record  shows  that  the  traveled  por- 
tion of  the  street  was  from  40  to  43  feet  wide ;  that  the  de- 
fendant was  approaching  the  place  where  the  boy  was,  from 
the  west,  on  the  south  side  of  the  street;  that  the  boy  ran 
across  the  street,  and  was  caught  by  the  machine  practical- 
ly at  the  curbing  on  the  north  side  of  the  street.  Of  this 
there  is  no  dispute  in  the  record.  There  is  no  dispute,  fur- 
ther, as  to  the  fact  that  the  boy  was  seen  by  the  driver  of 
this  automobile  while  in  the  traveled  portion  of  the  street, 
and  before  he  was  struck.  Whether  seen  in  time  to  avoid 
the  injury,  was  a  question  for  the  jury.  We  think,  how- 
ever, that  the  question  could  only  be  resolved  in  favor  of 
the  conclusion  that  the  driver  saw  the  boy  in  the  traveled 
portion  of  the  street  for  such  a  length  of  time  before  he 
struck  him  that,  by  the  exercise  of  reasonable  care,  he  could 
have  controlled  the  automobile,  and  avoided .  reaching  the 
boy  at  all.  The  instruction  states  the  law  correctly,  both 
abstractly  and  as  applied  to  the  facts  of  this  case. 

Instruction  9,  complained  of,  tells  the  jury  that  plain- 
tiff's right  to  recover  is  in  no  wise  affected  by  the  negligence, 
if  any,  of  his  father  or  mother  or  sisters;    and  that,  even 
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if  the  jury  should  consider  that  the  parents 
3.  Trial:  cover-      or  the  sisters,  or  any  of  them,  were  neeli- 
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i»*aes.  gent  in  the  custody  and  control  of  the  boy, 

that  would  not  defeat  plaintiff's  right  to 
recover;  that  he  could  only  be  defeated  by  negligence  on 
his  own  part,  contributing  to  the  injury. 

The  complaint  of  this  instruction  is  that  it  injected  an 
Issue  made  neither  in  the  pleadings  nor  in  the  evidence; 
that  there  was  no  evidence  that  called  for  the  instruction. 
It  is  true  that  there  was  no  evidence  that  called  for  the 
instruction.  It  is  true  that  the  negligence  of  the  parents, 
as  a  ground  for  defeating  recovery  on  the  part  of  the  boy, 
is  not  urged  in  any  pleading  filed.  It  is  true  that  no  evi- 
dence was  directly  offered  by  the  defendant,  tending  to  sup- 
port a  contention,  if  urged,  that  such  negligence  would  de- 
feat recovery  on  the  part  of  the  boy.  It  is  true  that  it  was 
not  vociferously  urged,  at  any  stage  in  the  case,  as  a  ground 
for  defeating  recovery  by  the  boy.  The  jury's  attention, 
however,  was  directed,  in  the  cross-examination  of  certain 
witnesses,  to  the  fact  that  possibly  those  who  had  the  cus- 
tody and  control  of  the  child,  and  who  should  have  cared 
for  him,  were  negligent  in  permitting  him  to  be  upon  the 
street.  This  was  made  especially  prominent  in  the  cross- 
examination  of  the  mother.    She  was  called  upon  to  say : 

"I  don't  remember  that  I  remarked  that  I  bldmed  my- 
self more  than  the  operator  of  the  automobile.  I  didn't 
leave  the  boy  in  charge  of  anyone  in  particular,  that  after- 
noon. Both  girls  were  at  home.  I  always  advised  them  to 
look  after  Billie." 

We  think  this  was  a  proper  cautionary  instruction,  in 
view  of  the  suggestion  made  in  this  cross-examination  of 
the  mother,  and  not  prejudicial.  It  removed  from  the  minds 
of  the  jury  the  poisoning  effect  of  the  suggestion  that  the 
mother  might  have  been  guilty  of  negligence  in  permitting 
the  boy  to  be  upon  the  street ;  that  a  paramount  duty  rested 
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upon  the  mother  to  keep  her  children  from  the  public 
streets,  upon  which  automobiles  were  likely  to  be  driven; 
that,  if  the  mother  had  discharged  her  full  duty  to  the  child, 
he  would  not  have  been  there, — from  which  the  jury  might 
draw  the  inference  that  he  was  not  rightly  there.  How- 
ever that  may  be,  we  are  satisfied  that,  since  the  defendant 
disclaims  any  thought  of  bringing  to  the  minds  of  the  jury 
a  suggestion  such  as  we  have  indicated,  and  disclaims  any 
thought  that  any  negligence  of  the  mother  in  caring  for  the 
child  could  be  imputed  to  the  child,  we  think  the  instruction 
was  not  prejudicial  to  any  rights  the  defendant  had,  or 
claims  to  have  had,  in  the  premises. 

The  fourteenth  instruction  gives  the  usual  instruction 
properly  given  in  oases  where  hypothetical  questions  have 
been  propounded  to  expert  witnesses,  and  contains  the  usual 

caution  to  the  jury  that,  before  they  can  give 
4.  trial  :  effect  to  the  opinions  expressed  by  experts 
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evidence  in  upon  hypothetical  questions,  they  must  be 

able  to  find  that  the  facts  upon  which  the 
opinions  are  based,  appearing  in  the  hypothetical  questions, 
are  supported  by  the  evidence,  and  further: 

"If  the  facts  are  not  found  to  be  as  stated  in  the  hypo- 
thetical question,  the  answers  thereto  or  the  opinion  of  the 
witness  based  upon  said  question  is  of  no  value,  and  can- 
not be  considered." 

It  is  the  claim,  and  it  is  right,  that  no  hypothetical 
questions  were  propounded  in  this  case.  No  expert  witness- 
es were  called  upon  to  give  an  opinion  based  upon  a  hypo- 
thetical question.  This  part  of  the  instruction  might  well 
have  been  omitted.  All  the  experts  who  gave  opinions  based 
their  opinions  on  matters  acquired  from  a  personal  exami- 
nation of  the  boy.  We  do  not  think  the  part  complained  of 
was  prejudicial  in  this  case,  for  the  court  followed  this  in- 
struction by  saying : 

"But  when  an  expert  witness  testifies  as  to  matters 
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of  fact  from  personal  knowledge,  or  examination  of  the 
person,  then  his  testimony  as  to  such  facts,  within  his  per- 
sonal knowledge,  should  be  considered  the  same  as  any  oth- 
er witness  who  testifies  from  personal  knowledge;"  and 
that  his  opinions,  based  upon  such  knowledge  or  examina- 
tion, should  be  given  such  weight  as  the  jury  believed  it  en- 
titled to  receive,  the  same  as  any  other  witness. 

Instruction  16  is  said  to  be  wrong,  for  the  reason  that 
there  was  no  evidence  upon  which  a  finding  of  permanent 
pain  and  disability  or  permanent  injury  could  be  based,  and 

that  the  instruction  authorized  the  jury  to 
5*  TBItLi:  1pepnia"    consider  it  in  estimating  damages.    This  in- 
sufficiency of       struction  reads  as  follows: 

showing. 

"You  are  instructed  that  it  is  claimed 
by  the  plaintiff  that  the  injuries  of  which  he  complains  will 
result  in  permanent  pain  and  disability,  and  in  permanent 
deformity  and  disfigurement  of  his  right  leg.  As  to  this, 
you  are  instructed  that  the  burden  is  upon  the  plaintiff  to 
show  the  character  and  extent  of  the  injuries  received  by  the 
plaintiff  by  reason  of  the  accident  in  question,  and  unless  the 
plaintiff  has  shown,  by  a  preponderance  of  the  evidence,  that 
the  injuries  of  which  he  complains  are  permanent,  or  that 
he  will  in  the  future  suffer  pain  therefrom,  or  that  he  will 
suffer  permanent  disability  therefrom,  or  that  he  will  be 
permanently  deformed  or  disfigured  thereby,  substantially 
as  alleged  in  the  petition,  then,  in  such  event,  you  are  in- 
structed that  you  cannot  allow  the  plaintiff  anything  for 
and  on  account  of  said  claims." 

Of  course,  it  was  wrong  to  submit  this  as  a  basis  for 
assessing  damages,  if  there  was  no  evidence  that  the  injury 
was  permanent,  and  no  evidence  that  made  it  reasonably 
certain  that  the  plaintiff  would  suffer  pain  in  the  future; 
and  so  it  becomes  necessary  to  examine  the  record  to  find 
whether  there  was  any  basis  in  the  evidence  to  justify  this 
instruction.    It  was  shown  at  the  trial  that,  since  he  was 
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able  to  get  about  after  the  injury,  his  right  leg  turns  in 
and  trips  him;  that  his  left  toe  catches  on  his  foot,  as  it 
turns  inward,  and  causes  him  to  trip  and  fall.  It  appears 
that,  after  he  had  been  able  to  get  out,  there  was  some  de- 
formity in  his  right  leg,  the  leg  that  was  injured,  affecting 
its  functions.  It  was  further  shown  that  his  foot  turned 
in,  and  that,  when  he  ran,  he  would  trip  himself  and  fall; 
that  it  seemed  as  if  the  right  foot  turned  in  across  the  other 
foot  and  tripped  him,  and  he  fell.  It  further  appeared  that, 
since  the  injury,  the  right  leg  is  bowed ;  that  the  right  foot 
.turned  at  a  very  acute  angle;  that  the  cords  in  this  leg, 
when  pressed,  caused  pain;  and  that  some  of  the  muscles 
or  ligaments  had  been  torn  or  pinched  off. 

Dr.  Leir,  who  had  examined  the  plaintiff,  testified: 

"I  suppose  the  bones  are  now  as  straight  as  they  ever 
will  be.    They  are  not  absolutely  straight." 

He  gave  his  opinion,  however,  that  the  crook  in  the  bone 
did  not  affect  the  efficiency  of  the  limb. 

Dr.  McDevitt  testified : 

"There  was  a  fracture  of  both  bones,  about  the  junction 
of  the  lower  middle  third  of  the  leg." 

He  was  called  to  attend  the  boy  at  the  time  he  was  in- 
jured. He  testified  that  the  bones  were  nearly  through  the 
skin,  but  not  quite;  that  he  could  feel  them  easily;  that 
there  was  a  bad  flesh  wound  near  the  posterior  portion; 
that  the  tendon  was  severed,  and  the  muscular  structure 
looked  about  as  much  like  a  piece  of  beefsteak  as  anything 
else.  It  would  not  hold  a  suture.  The  destruction  of  the 
muscular  tissue  was  above  the  fractured  bones.  There  was 
a  loss  of  muscular  structure  in  the  leg.  A  part  of  the 
muscle  has  never  been  replaced.  The  internal  hamstring 
was  severed  and  united.  If  it  had  jiot  united,  there  would 
have  been  more  loss  of  function  than  there  is  now ;  but  it 
is  weakened,  due  to  the  fact  that  there  is  not  the  amount  of 
muscular  structure  there  that  there  was  normally.     Nor- 
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mally,  the  tendon  part  of  the  muscle  has  muscle  structure 
which  will  give  it  strength.  There  is  a  superficial  set  of 
muscles  there,  a  deep  layer  of  them ;  two  of  the  superficial 
muscles  go  down  the  side  of  the  leg  and  unite.  One  goes 
down  the  one  side  and  one  on  the  other  side,  and  they  unite. 
One  of  these  was  injured,  which  weakens  the  action  of  the 
muscle,  as  far  as  flexion  is  concerned  on  that  side.  There  is 
always  a  pull,  or  a  certain  amount  of  strain,  on  these 
muscles  when  they  contract.  Assuming  that  one  side  of 
these  muscles  was  weakened,  the  effect  on  the  movements 
of  the  leg  and  the  foot,  of  course,  would  depend  upon  the 
amount  of  weakening  there.  If  the  internal  part  of  that 
muscle  was  injured  to  such  an  extent  that  it  would  not  con- 
tract, then  it  would  interfere  with  the  function  of  the  leg, — 
drawing  up  the  leg.  There  is  a  natural  relation  in  regard 
to  the  functions  that  the  different  muscles  and  tendons  of 
the  leg  have  to  perform  as  a  matter  of  movement  and  func- 
tion; they  are  all  related.  The  loss  of  muscular  struc- 
ture here  will  never  be  wholly  replaced.  There  seems 
to  be  now  an  impairment  of  the  motion  of  the  leg,  due  to 
the  flexion  of  the  muscles.  There  is  a  little  bow  in  the 
bones.  So  far  as  the  muscle  is  concerned,  it  lacks  muscular 
strength.  So  far  as  the  muscle  which  is  there  now  is  con- 
cerned, there  is  a  complete  recovery. 

Dr.  Ely  testified : 

"We  have  -examined  the  boy,  and  found  a  little  bow  % 
in  both  legs,  perhaps  a  little  more  in  the  right  leg  than  in 
the  left.  There  was  some  evidence  of  a  thickening  of  the 
bones  about  the  middle  of  the  leg.  I  think  there  was  a 
piece  of  muscle  pinched  off,  and  that  this  has  been  replaced 
by  fibrous  tissue." 

The  boy  was  stripped  and  examined  before  the  jury. 
Dr.  Ely,  who  made- the  examination,  testified  to  the  jury: 

"Now,  of  course,  there  isn't  a  question  that  there  is  a 
little  chewed  out  there,  in  a  way,  and  there  is  a  little  sink- 
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ing  there,  and  a  little  contraction ;  but  you  can  see  I  can 
pick  up  the  belly  of  the  muscle  in  that  manner,  and  there  is 
just  a  line  of  gristle  tissue  right  here,  and  there  is  a.  little 
tenderness  up  at  this  point.  The  injury  was  at  the  belly 
of  the  muscle  of  the  calf.  It  is  used  in  going  up  and  down 
steps,  and  in  jumping.  It  is  only  partly  used  in  holding 
the  balance  when  standing  perfectly  still.  The  destruction 
or  disturbance  of  any  one  muscle  has  a  tendency  to  dis- 
turb the  equilibrium.  The  muscles  of  the  bones  and  the 
tendons,  etc.,  are  all  related,  and  work  together.  I  think 
that  the  destruction  of  any  part  of  the  leg  would  tend  to 

r 

disturb  the  equilibrium  of  the  whole  mechanism,  at  least 
temporarily.  I  pannot  tell  absolutely  as  to  what  the  aft- 
er results  will  be.  That  would  require  a  prophet.  I  am 
simply  telling  the  jury  what  I  think  will  or  will  not  re- 
sult from  the  injury,  basing  my  opinion  upon  the  case  and 
observation  of  similar  cases.  My  best  judgment  is  that, 
after  the  boy  is  16  years  of  age,  or  18,  fully  developed,  he 
will  not  have  any  disability  in  his  leg." 

Speaking  as  to  the  fact/ that  the  boy's  right  foot  turned 
in,  and  tripped  him,  Dr.  Fred  Moore  testified : 

"Assuming  the  boy  had  no  trouble  before  the  injury, 
I  would  not  say  that  the  condition  will  be  permanent.  If 
he  had  that  much  inversion,  he  would  have  some  deformity 
to  overcome,  but  it  might  be  overcome  entirely  by  develop- 
ment or  training.  I  do  not  express  any  opinion  as  to  how 
long  it  will  probably  take  to  overcome  that  condition.  I  dis- 
covered  no  such  condition  in  this .  case.  *  *  *  If  the 
boy's  foot  turns  in  and  trips  him,  that  condition  will  be 
due  to  something  etfcfe  than  the  break  of  the  bones,  probably 
due  to  injury  to  the  nerves;  and  this  might  have  been  ( 
caused  by  an  automobile,  running  over  the  leg.  Though 
I  discovered  nothing  in  my  examination,  it  is  quite  possible 
that  he  does  walk  with  his  foot  turned  in,  when  he  is  not 
thinking." 
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Dr.  George  Moore,  an  osteopathic  physician,  testified 
that  he  had  examined  the  plaintiff.    He  testified: 

"The  injury  to  the  muscles  of  the  leg  would  have  some 
effect  upon  the  movements  of  the  foot.  In  this  case,  there 
was  some  injury  to  the  muscle.  I  could  not  tell  whether 
there  was  any  portion  of  the  muscle  gone,  or  whether  the 
muscle  was  injured  at  the  time  of  the  accident.  The  result 
of  my  observation  was  that  the  right  leg  was  approximate- 
ly a  quarter  of  an  inch  shorter  than  the  other.  There  is  a 
difference  in  the  circumference  of  the  two  legs  at  the  calf. 
Such  an  injury  would  naturally  cause  considerable  pain 
and  suffering,  and  would  have  a  tendency  to  weaken  the 
leg  temporarily.  In  an  injury  such  as  this,  during  the 
period  of  repair,  oftentimes  a  change  of  weather,  or  things 
of  that  kind,  causes  soreness.  A  dislocation  of  the  bone 
of  a  fracture  may  have  a  tendency,  in  after  years,  to  bring 
on  pain,  if  the  recovery  is  not  complete.  Those  pains  have 
jnade  their  appearance  in  cases  where  there  was  a  fairly 
good  recovery  in  proportion  to  the  injury.  They  are  usual- 
ly caused  by  impingement  of  nervous  structure  or  circula- 
tion." 

Most  of  the  witnesses,  however,  gave  their  opinion  that 
the  boy  would  recover  fully  from  the  injury. 

We  think  there  was  sufficient  evidence  in  the  record 
to  justify  the  submission  of  this  instruction  to  the  jury. 

The  objections  to  the  nineteenth  instruction  are  fully 
answered  by  what  we  have  said  heretofore.  It  relates  to 
the  sufficiency  of  the  evidence  to  justify  the  submission  of 
the  cause  to  the  jury  as  against  Mrs.  Cutter,  it  being 
claimed  that  there  was  no  basis  in  the  evidence  for  any  con- 
tention that  she  was  liable  for  the  negligence  of  Joseph. 

Some  of  the  errors  urged  as  to  the  twentieth  instruc- 
tion are  answered  by  what  we  have  already  said  in  dis- 
cussing the  sixteenth  instruction:  that  is,  the  sufficiency  of 
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the  evidence  to   justify   submitting  the   question    of  per- 
manent injury. 

It  is  further  claimed  that  the  court  erred  in  this  in- 
struction in  submitting  to  the  jury  the  fact  of  deformity 
and  disfigurement,  as  an  independent  basis  for  assessing 

damages,  independent  of,  and  not  dependent 
°"  pain  :J  :d°ental    on'  whether  that  disfigurement  and  defor- 

de^ndent8  in      m*ty  resulted  in  mental  pain  and  anguish. 

rerovery.°r  If  the  instruction  is  justly  subject  to  this 

criticism,  we  think  that,  under  the  authori- 
ties,  it  cannot  be  approved.  The  court  told  them  that,  if 
they  found  for  the  plaintiff,  they  should  allow  him  such 
sum  as  would  compensate  him  for  physical  and  mental  pain, 
if  any,  endured  or  suffered  in  the  past,  and  the  present 
worth  of  such  sum  as  the  evidence  showed,  with  reasonable 
certainty,  would  compensate  him  for  further  mental  pain ; 
that  they  should  allow  him  such  sum  as  found  from  the  evi- 
dence to  be  the  present  worth  of  the  damage,  if  any,  that 
would  result  with  reasonable  certainty  in  the  future,  on  ac- 
count of  the  impairment  of  his  future  earning  capacity  aft- 
er he  should  have  attained  the  age  of  21  years,  and  such 
a  sum,  if  any,  as  the  evidence  made  reasonably  certain 
would  compensate  the  plaintiff  for  permanent  deformity 
and  disfigurement  of  his  right  leg.  Having  directed  the 
jury  to  allow  for  the  future  mental  pain  and  suffering 
which  the  evidence  made  reasonably  certain  he  would  en- 
dure  in  the  future  as  a  proximate  result  of  the  injury,  it  is 
claimed  that  the  court  told  the  jury  that  they  might  also  al- 
low him,  in  addition,  damages  for  the  disfigurement.  The 
evident  thought  of  the  critic  is  that  the  recovery  for  mental 
pain  and  anguish,  as  a  proximate  result  of  the  injury  in 
the  future,  did  cover  and  would  compensate  him  for  dis- 
figurement, and  that  to  permit  the  jury  to  consider  dis- 
figurement as  an  independent  substantive  ground  upon 
which  to  base  damages,  is  wrong.    Mental  pain  and  suf- 
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fering  are  not  an  independent  ground  on  which  to  base  dam- 
ages, but  are  considered,  in  estimating  the  damages  for  the 
injury,  as  a  part  of  the  injury  itself.  The  injury  is  what 
produces  it.  It  may  be  physical  or  mental.  The  mental 
pain  may  be  the  result  of  physical  suffering,  induced  by 
the  injury,  or  the  mental  pain  and  suffering  may  be  due 
to  the  humiliation  which  flows  from  disfigurement,  which 
is  a  part  of  the  injury.  That  disfigurement  may  be  con- 
sidered in  estimating  damages,  see  Newberry  v.  Getchel  d 
Martin  L.  &  M.  Co.,  100  Iowa  441,  457. 

The  instruction,  therefore,  while  not  aptly  worded, 
conveyed  to  the  jury  the  thought  that,  in  estimating  men- 
tal pain  and  suffering,  endured  by  the  plaintiff  as  a  proxi- 
mate result  of  the  injury,  they  should  consider  the  disfigure- 
ment; that  disfigurement  was  a  proper  element  to  be  con- 
sidered in  estimating  mental  pain  and  anguish.  It  is  a  mat- 
ter of  common  knowledge  that  physical  deformities  and  dis- 
figurements are  humiliating  to  one  who  is  called  upon  to 
bear  them.  Humiliation  is  a  mental  condition  produced 
by  disfigurement,  attended  by  mental  pain  and  suffering. 
It  is  not  thinkable  that  the  jury  could  have  been  misled  in- 
to thinking  that  disfigurement,  which  in  no  way  impaired 
efficiency,  which  caused  no  physical  pain,  could  produce  any 
damage  to  the  person  affected  other  than  the  mental  an- 
guish that  attended  it.  Humiliation  follows  a  knowledge 
of  the  fact  of  abnormal  physical  conditions  exposed  to  the 
view  of  others,  and  this  is  attended  by  mental  pain.  If 
we  should  say  that  the  court  did  intend,  and  the  jury  could 
understand,  that  disfigurement  is  an  independent  ground 
for  assessing  damage,  we  might  be  inclined  to  agree  with 
counsel ;  but  from  no  angle  can  disfigurement  be  approached 
that  will  expose  to  the  mind  any  other  element  of  damage 
than  humiliation,  producing  uncomfortable  mental  dis- 
turbances. What  estimate  can  a  jury  put  upon  disfigure- 
ment other  than  that  which  follows  logically,  and  always 
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follows  logically,  from  disfigurement,  to  wit,  mental  dis- 
turbance producing  humiliation,, which,  in  its  turn,  is  fol- 
lowed by  mental  suffering?  It  is  true,  the  court  seems  to 
have  thought  it  necessary  to  divide  these  different  subjects. 
Now,  if  the  court  had  said  to  the  jury,  "You  may  compen- 
sate the  plaintiff  for  physical  and  mental  pain  which  you 
find  will  result  with  reasonable  certainty  on  account  of  the 
injury,  including  the  disfigurement  following  the  injury," 
there  could  be  no  question  about  the  correctness  of  tte  in- 
struction ;  and  we  think  that  the  instruction  does  no  more 
than  this,  even  as  subdivided  by  the  court.  The  pain  and 
suffering  that  flow  from  the  injury  include  p^in  and  suf- 
fering that  flow  from  the  disfigurement.  Therefore,  the  in- 
jury as  a  whole  includes  disfigurement,  and  must  be  con- 
sidered when  damages  are  assessed  for  mental  pain  and 
suffering.  Mental  pain  and  suffering  are  traced  to  the  in- 
jury, are  the  effect  of  the  injury  upon  the  mind,  flow  from 
the  injury,  and  are  not  independent  of  the  injury,  and  that 
is  the. reason  why  the  injury  must  be  considered  as  a  whole, 
in  estimating  the  amount  that  should  be  allowed  for  men- 
tal pain  and  suffering.  When  the  court  said,  "You  should 
allow  for  disfigurement,"  the  jury  could  not  have  under- 
stood the  court  as  meaning  by  this,  more  than  that  they 
should  allow  for  the  mental  pain  and  suffering  which  fol- 
lowed the  disfigurement.  In  estimating  damages  that  flow 
from  the  injury,  mental  pain  and  suffering  must  be  con- 
sidered, if  it  is  made  reasonably  apparent  that  mental  pain 
and  suffering  will  follow  the  injury.  The  injury  includes 
the  disfigurement.  The  court,  therefore,  said  nothing  more 
to  the  jury  than  that  they  should  consider  the  injury  and 
the  pain  and  suffering,  if  any,  which  flowed  from  the  in- 
jury ;  and  that,  in  considering  and  determining  the  amount 
of  damage  from  the  injury,  they  should  include  disfigure- 
ment, as  a  part  of  the  injury  out  of  which  the  mental  pain 
and  suffering  flowed.    Though  this  instruction  could  have 
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been  more  aptly  worded,  we  do  not  feel  justified  in  revers- 
ing the  case  because  of  the  manner  in  which  this  thought 
was  presented.  It  could  not  possibly  have  been  misleading 
to  the  jury.  The  instruction  could  have  conveyed  to  the 
jury  no  other  thought  than  that  disfigurement  was  a  part 
of  the  injury  on  account  of  which  they  could  allow  the 
plaintiff  for  mental  pain  and'  suffering,  if  it  was  made  rea- 
sonably certain  that  pain  and  suffering  would  follow  the 
injury.  See  Coombs  r.  King,  107  Me.  376  (78  Atl.  46<5)  ; 
Reddles  v.  Chicago  &  N.  W.  R.  Co.,  77  Wis.  228  (46  N.  W. 
115) ;  St.  Lou4<s,  I.  M.  <£  8.  R.  Co.  v.  McMichael,  115  Ark. 
101  (171  S.  W.  115). 

It  is  ntxt  contended  that  the  verdict  is  too  large.  In 
this,  we  are  inclined  to  .agree  with  counsel  for  appellant. 
Viewing  the  whole  record,  considering  the  age  of  the  boy, 
the  character  of  the  injury,  considering  the  repairs  which 
nature  has  made,  with  the  aid  of  science,  in  producing  ap- 
proximately normal  conditions,  we  are  inclined  to  believe 
that  the  verdict  is  excessive,  but  we  do  not  feel  disposed  to 
reverse  the  case  on  this  ground,  but  will  say  that  if,  with- 
in 60  days  from  the  filing  of  this  opinion,  the  plaintiff 
will  file  with  the  clerk  of  this  court  a  statement,  in  writing, 
that  he  will  consent  to  have  judgment  entered  in  this  court 
in  a  sum  not  exceeding  $2,500,  with  costs  and  interest  from 
the  date  of  judgment,  his  case  will  be  affirmed ;  otherwise, 
reversed. — Affirmed  on  condition. 

Ladd,  C.  J.,  Preston  and  Stevens,  J  J.,  concur. 


A.  W.  Crawford,  Appellant,  v.  City  of  Winterset, 

Appellee. 

CEMETERIES:     Regulation — Municipal    Corporations— Improvement 
1    of  Walks.    Even  admitting  that  a  city  council  had  given  plain- 
tiff, who  had  purchased  a  circular  lot  in  a  cemetery  established 


v 


21)8  Crawford  v.  City  of  Wintersbt.     [186  Iowa 

and  maintained  by  the  city,  a  right  to  improve  a  walk  surround- 
ing the  tract  upon  which  plaintiff  had  built  a  mausoleum,  the 
right  acquired  by  the  plaintiff  was  a  revocable  license,  which  a 
court  of  equity  could  not  enjoin  the  withdrawal  of,  as  the  pur- 
chasers of  lots  have  an  easement  in  the  walks  and  driveways 
of  the  cemetery.  Held  that,  where  the  plaintiff  had  placed  a 
cement  curb  around  the  walk,  giving  the  impression  to  observers 
that  the  entire  area  encircled  by  the  curb  was  plaintiff's,  the  city 
was  justified  in  revoking  the  license  and  requiring  the  removal  of 
the  curb,  and  that,  the  license  being  in  its  nature  merely  per- 
sonal, its  revocation  was  not  a  legal  wrong. 

CEMETERIES:     Regulation — Municipal  Corporations — Revocable  Li- 

2  censes.  In  a  suit  to  enjoin  the  city  from  enforcing  an  order  re- 
voking a  privilege  granted  to  improve  a  cement  walk  in  a  drive- 
way surrounding  a  lot  in  a  cemetery  established  and  maintained 
by  the  city  as  a  public  burial  place,  held  that  the*erection  of  a 
cement  curb  around  the  outside  of  the  walk  was  in  excess  of 
the  privilege  granted,  and  that  plaintiff  did  not  have  an  irrevo- 
cable license,  although  he  had  gone  to  the  expense  and  trouble 
of  making  the  improvement. 

LICENSES:     Public  Places — Revocable  License— Acquiescence  of  City 

3  Officers.  A  claim  of  irrevocable  right  in  a  street  or  public  place 
cannot  be  predicated  upon  the  ground  alone  that  some  of  the 
city  officers  saw  improvements  in  the  course  of  construction  and 
did  not  forbid  them. 


Appeal  from  Madison  District  Court. — J.   H.   Applbgate, 

Judge. 

May  21,  1919. 

Suit  in  equity  to  enjoin  defendant  city  and  its  officer^ 
from  interfering  with  certain  improvements  constructed  by 
the  plaintiff  in  a  public  cemetery.  The  material  facts  are 
stated  in  the  opinion.  The  trial  court  dismissed  the  bill, 
and  plaintiff  appeals. — Affirmed. 

A.  W.  d  Phil  R.  Wilkinson,  and  W.  8.  Cooper,  for  ap- 
pellant. 

W.  D.  Lucas,  and  John  A.  &W.  T.  Gwher,  for  appellee. 


\ 


May  1919]  ^  Crawford  v.  City  of  Wintkrset. 


299 


Weaver,  J.— The  cemetery  in  question  was  established 
and  is  maintained  by  the  city  of  Winterset  as  a  public 
burial  place.  For  that  purpose,  it  was  surveyed  and  plat- 
ted with  lots  of  varying  forms  and  sizes,  together  with 
streets  and  alleys  and  passageways  affording  convenient 
access  to  the  several  divisions  of  the  premises.  One  por- 
tion of  such  plat  was  laid  out  as  indicated  in  the  following 
diagram : 


The  central  circular  lot  or  tract  is  33  feet  in  diameter. 
Surrounding  it  is  a  circular  walk  or  passageway,  7  feet 
in  width.    On  the  outer  border  of  this  walk  are  burial  lots 
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or  blocks,  numbered  1  to  8.  Outside  of  these  lots  is  a 
circular  driveway,  concentric  with  the  walk  above  men- 
tioned. The  driveway  is  surrounded  by  still  other  lots. 
Radiating  from  the  7-foot  walk  are  8  passages,  separating 
the  8  lots  first  mentioned  from  each  other,  and  extending 
to  and  across  and  beyond  the  driveway,  affording  conve- 
nient access  to  all  the  several  burial  places.  Prior  to  the 
year  1911,  all  the  series  of  8  lots  surrounding  the  7-foot 
walk  had  been  conveyed  to  individual  purchasers  for  burial 
purposes,  and  upon  several  of  them  were  graves,  some  of 
which  were  marked  by  monuments.  The  central  circular 
tract  remained  unsold  and  unimproved  until  February  18, 
1911,  when  the  city,  for  a  consideration  named,  sold  and 
conveyed  it  to  the  plaintiff,  Crawford.  The  deed  mistakenly 
described  the  tract  as  being  32  feet  in  diameter,  instead  of 
its  true  platted  measurement,  33  feet.  It  contained  the 
statement  that  the  conveyance  was  made  for  the  purpose 
and  upon  the  express  condition  that  the  property  "be  used 
as  a  place  upon  which  to  erect  a  mausoleum  in  which  to 
deposit  the  dead,  and  be  subject  the  general  regulations 
made  or  to  be  made  for  the  government  of  the  city  ceme- 
tery by  the  city  of  Winterset."  Four  years  later,  plaintiff 
applied  to  the  city  council  for  another  deed,  correcting  the 
error  in  description,  and  at  the  same  time  expressed  his  de- 
sire to  improve  and  care  for  the  7-foot  walk,  and  thereby 
improve  and  beautify,  not  only  his  own  property,  but  the 
adjacent  portion  of  the  cemetery  as  well.  Acting  upon  this 
request,  the  council  adopted  a  resolution,  the  preamble  of 
which  recited  that,  whereas  the  former  deed  had  mistaken- 
ly described  the  tract  as  but  32  feet  in  diameter,  and  where- 
as Crawford  had  "erected  a  mausoleum  on  such  tract,  and 
desires  some  additional  ground  for  parking  and  curbing," 
it  was  therefore  ordered  "that  the  mayor  execute  and  de- 
liver to  the  said  A.  W.  Crawford  a  correction  deed  convey- 
ing the  following  tract,  to  wit :  All  of  the  circular  tract  of 
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ground,  lying  and  being  inside  of  the  inner  circle  formed 
by  Lots  1,  2,  3,  4,  5,  6,  7,  and  8  inside  the  circular  drive- 
way in  the  plat  of  the  Addition  to  the~JWinterset  Cemetery 
of  1870."  Thereupon,  the  mayor  made  and  delivered  the 
deed  as  directed,  describing  the  property  as  found  in  the 
words  of  the  resolution.  On  the  same  day  (whether  be- 
fore or  after  the  delivery  of  the  deed  does  not  appear), 
the  council  committee  on  public  grounds  gave  plaintiff  writ- 
ten permission  to  clear  the  walks  between  or  around  said 
lots,  and  "to  bring  said  lots  and  walks  to  a  uniform  grade, 
to  set  corner  stones,  to  make  said  walks  or  approaches  of 
cement  or  crushed  stone,  and  to  fill  the  roadway  surround- 
ing  the  outer  circle  with  crushed  stone." 

Soon  after  obtaining  the  correction  deed,  Crawford  pro- 
ceeded to  bring  the  7-foot  walk  to  a  grade  conforming  to 
the  level  of  his  lot,  and  enclosed  the  entire  area  (mauso- 
leum lot  and  the  surrounding  walk)  with  a  cement  curb. 
The  curb  is  set  upon  the  outer  boundary  of  the  walk,  and 
is  raised  some  4  to  6  inches  above  the  level  of  the  enclosure. 
It  is  constructed  without  any  openings  into  the  radiating 
passageways  which  separate  the  surrounding  lots  and  con- 
nect with  the  circular  walk,  except  the  passageway  be- 
tween Lots  3  and  4,  which  leads  from  the  outer  driveway 
direct  to  the  front  of  the  mausoleum;    and  this,  plaintiff 
paved  with  cement.     The  natural  surface  of  the  ground 
outside  of  plaintiff's  lot  is  somewhat  irregular,  and  the  ef^ 
feet  of  the  grading  and  curbing  was  to  elevate  the  walk,  m 
places,  considerably  above  the  burial  lots  bordering  there- 
on    The  general  nature  and  effect  of  the  improvements  we 
have  described  is  shown  by  the  following  cut  from  a  photo- 
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graph  of  the  Booth  front  of  the  mausoleum  and  its  surround- 
ings: 


Plaintiff,  if  we  understand  the  record,  filled  some  of 
the  burial  lots  outside  of  the  curb,  to  bring  them  up  to 
grade  with  the  walk,  and  proposed  to  fill  others.  In  one 
or  more  instances,  where  monuments  or  headstones  had 
fronted  toward  the  mausoleum,  he  moved  them  to  the  foot 
of  the  graves,  and  faced  them  toward  the  outer  driveway. 
When  he  had  carried  on  the  work  on  and  about  his  lot  and 
its  surroundings  far  enough  to  make  clearly  visible  its  gen- 
eral nature  and  effect,  owners  of  lots  bordering  upon  the 
platted  7-foot  walk  began  to  complain,  and  in  the  end  ap- 
plied to  the  city  council  to  put  a  stop  to  the  changes  plain- 
tiff  was  making  in  the  cemetery  outside  of  his  own  lot, 
and  to  require  him  to  restore  the  premises  to  their  original 
condition,  and  especially  to  remove  the  curb,  by  which  thoy 
asserted  that  he  had,  to  all  intents  and  purposes,  appro- 
priated the  7-foot  walk,  and  made  it  a  part  of  his  mausoleum 
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property.  As  a  result  of  the  dissension  thus  aroused,  the 
city  council  adopted  a  resolution  revoking  the  license  and 
privilege  theretofore  granted  the  plaintiff,  ordered  him  to 
remove  from  the  7-foot  walk  all  erections,  obstructions,  and 
material  by  him  placed  thereon,  and  to  replace  in  their 
former  positions  all  stones  and  markers  removed  or  changed 
by  him;  and,  upon  his  failure  to  comply  with  such  order 
within  20  days,  the  sexton  of  the  cemetery  was  directed  to 
make  the  required  changes.  Thereafter,  plaintiff  brought 
this  suit  in  equity  against  the  city  and  its  officers  to  per- 
manently enjoin  the  enforcement  of  said  order,  and  pre- 
vent interference  with  the  improvements  he  had  made. 

Defendant's  answer  is,  in  substance,  that  plaintiff  re- 
ceived permission  to  improve  and  maintain  the  7-foot  walk, 
not  as  a  part  of  his  own  premises,  but  as  a  public  way  and 
path  for  the  convenience  and  use  of  all  lot  owners,  and  for 
convenient  public  access  to  the  graves  in  that  vicinity ;  and 
that  he  abused  the  privilege  or  license  so  granted/  by  tak- 
ing possession  of  the  walk  and  treating  it  as  his  own,  and 
by  enclosing  it  within  his  curb,  "which  obstructed  the  en- 
trances thereto,  and  in  other  ways  assuming  to  himself  ab- 
solute control  of  said  area,  ajid  excluding  others  there- 
from. Certain  of  the  lot  owners  immediately  interested  also 
intervened  in  the  action,  and  united  with  defendants  in 
resisting  plaintiff's  demand  for  relief. 

The  issues  were  tried  to  the  court,  which  found  that 
the  city  council  was  acting  within  its  authority  in  ordering 
the  removal  of  the  curb.     It  further  found  that  plaintiff, 

in  making  the  changes  and  improvements, 
i.  cbmbteries  :       was  not  a  wrongdoer  or  trespasser,  but  that 

regulation:  °  r  ' 

m rations- cor"     ^e  au^or**y  or  consent  of  the  city  for  do- 
o?piSik?ent       in8  sucl1  work  was>  at  m08t>  a  revocable  li- 
cense, and  that  the  removal  of  the  curb 

should  be  done  at  the  expense  of  the  city.    A  decree  to  that 
effect  was  entered.    Certain  other  provisions  were  made  for 


304  Crawford  v.  City  of  Wintersbt.     [186  Iowa 

marking  the  boundaries  of  the  walk  and  the  corners  of  the 
burial  lots,  and  the  costs  of  the  suit  were  apportioned  be- 
tween the  parties.    The  plaintiff  appeals.  * 

Because  of  the  somewhat  novel  character  of  the  dispute  \ 

presented  by  this  record,  we  have  made  an  unusually  ex- 
tended preliminary  statement  of  the  facts;  but  the  law  ap- 
plicable thereto  is,  in  our  judgment,  not  open  to  serious 
question.  Both  in  pleading  and  in  his  testimony  on  the 
trial  plaintiff  disclaims  any  pretense  of  title  to  any  of  the 
property  except  the  circular  tract,  33  feet  in  diameter,  and 
recognizes  the  public  character  of  the  encircling  7-foot 
walk;  but  he  does  claim  that,  by  the  grant  or  permission 
of  the  city,  he  acquired  the  right  to  improve  and  beautify 
the  walk,  and  thus,  while  improving  the  convenience  and 
apnea  ranee  of  the  cemetery,  incidentally  improve  the  sur- 
roundings of  his  mausoleum.  Having  thus  conceded,  as 
indeed,  under  the  conceded  facts,  he  must,  the  public  char- 
acter of*  the  walk,  he  in  legal  effect  concedes  the  authority 
of  the  city  to  control  the  manner  and  extent  of  its  im- 

provement.    Let  it  be  admitted,  for  the  pur- 

"'  ?egSStBioLES :       Poses   °*   this   case>   that  tlie  Cltf   council 
JEStSSJ1:  cor"     eould  and  did  give  the  plaintiff  permission 

ficenses!*  to  grade  or  gravel  or  pave  or  otherwise  im- 

prove the  walk,  it  follows,  of  necessity,  that 
the  right  so  acquired  was,  as  held  by  the  trial  court,  a  rev- 
ocable license  only,  and  that  a  court  of  equity  cannot  prop- 
erly enjoin  its  withdrawal.  When  the  cemetery  was  plat- 
ted and  dedicated  to  public  use,  and  lots  were  sold  accord- 
ing to  their  platted  description,  the  purchasers  acquired 
an  easement  in  the  driveways  and  walks  for  the  use  and 
convenience  of  the  several  lots.  The  city  itself  neither 
reserved,  nor  had  any  right  to  ignore  this  easement,  or  to 
take  away  the  public  character  of  the  drives  and  walks,  un- 
less it  be  by  some  action  in  court  or  in  the  council,  of  which 
the  parties  in  interest  have  notice  and  opportunity  to  be 
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heard,  if  they  so  desire.  There  is  nothing  inherently  im- 
proper in  allowing  lot  owners  to  care  for  adjacent  walks, 
subject,  of  course,  to  the  reasonable  supervision  and  con- 
trol of  the  city;  and  where  such  privilege  has  .been  accord- 
ed, and  difference  of  opinion  arises  between  the  lot  owner 
and  the  city  as  to  the  kind  of  care  to  be  exercised  or  na- 
ture of  the  improvement  to  be  made,  the  superior  right  and 
authority  of  the  city  must,  in  the  very  nature  of  the  situa- 
tion, be  recognized.  And  this  is  no  less  true  even  though 
the  courtfmay  be  satisfied  that  the  views  and  plans  of  the 
lot  owner  are  more  in  accord  with  good  judgment  and  good 
taste.  So,  too,  if  the  permission  be  given,  and  the  city  there- 
after sets  up  the  claim  that  the  lot  owner  has  exceeded  the 
limits  of  his  permit,  or  abused  the  privilege  granted,  and  on 
that  ground  recalls  it,  the  authority  so  to  do  cannot  be 
doubted.  The  license  being,  in  its  nature,  merely  personal, 
its  revocation  is  not  a  legal  wrong. 

While  it  may  appear  to  some  that  the  facts  in  the  case 
present  slight  cause  for  contention  and  litigation,  yet  it  is 
not  very  strange  that  the  owners  of  lots  in  the  immediate 
vicinity  of  plaintiff's  mausoleum  should  resent  and  object 
to  some  features  of  the  improvements  made  by. him.  He 
acquired  title  to  an  area  of  but  33  feet  in  diameter;  but, 
by  throwing  a  continuous  curbing  around  the  outside  of 
the  circular  walk,  and  filling,  grading,  and  grassing  the  en- 
tire enclosure  within  the  curb,  he  occupies,  for  all  practical 
purposes,  a  circle  47  feet  in  diameter,  thus  more  than  doub- 
ling the  area  of  his  individual  occupation.  In  so  doing,  as 
we  have  already  noticed,  he  has  also,  by  his  curb,  closed 
all  the  entrances  to  the  8-division  passages  or  walks  from 
the  circular  walk,  except  the  one  which  he  has  paved  from 
the  driveway  to  the  entrance  of  his  mausoleum,  a  plan 
which  accentuates  to  a  marked  degree  the  impression  which 
the  observer  must  receive  that  the  entire  area  of  the  en- 
larged circle  is  his  personal  domain.    There  is,  as  the  last- 

Vol,    18fl    I  A.— 20. 
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above  illustration  indicates,  no  surface  appearance  of  a 
path  or  walk  inside  the  curb.  It  is,  to  use  plaintiff's  own 
expression,  one  continuous  lawn.  Those  who  wish  to  visit 
or  do  work  upon  or  about  the  graves  on  Lots  1  to  8  can  pass 
into  the  walk  or  around  the  heads  of  the  graves  into  the  ad- 
joining passage  only  by  stepping  over  the  intervening  curb. 
If,  under  such  circumstances,  persons  maintaining  burial 
places  in  that  immediate  vicinity,  and  not' able  to  indulge 
in  like  munificent  provision  for  improvement  and  ornamen- 
tation of  the  graves  of  their  dead,  should  objeci^jp  any  en- 
croachment upon  their  legal  rights,  simply  to  magnify  the 
effectiveness  of  plaintiff's  elaborate  ornamentation  of  his 
lot,  it  cannot  be  condemned  as  unnatural  or  unreasonable. 

To  affirm  the  decree  below  is  not  to  adjudge  the  plain- 
tiff guilty  of  any  conscious  or  intended  wrong.  He  has  ex- 
pended a  large  amount  of  money  for  the  commendable  pur- 
pose of  perpetuating  the  memory  of  his  dead  and  beautify- 
ing their  last  resting  place,  and  we  are  sure  that  neither 
the  city  nor  his  fellow  lot  owners  have  any  desire  to  thwart 
his  reasonable  desires  to  that  end.  The  enlargement  of  his 
grounds  by  the  inclusion  therein  of  the  circular  walk  was 
not  a  part  of  his  original  plans,  for  the  mausoleum  had  al- 
ready been  built  before  the  correction  deed  was  given  him, 
and  before  he  sought  permission  to  make  the  improve- 
ments. The  removal  of  the  curb  and  the  maintenance  of 
the  walk  for  the  purpose  for  which  it  was  platted  can  de- 
tract very  little  from  the  real  attractiveness  of  his  property, 
while  it  does  eliminate  the  objectionable  air  of  exclusiveness 
which  is  quite  inseparable  from  the  arrangement  as  it  now 
exists. 

Appellant  relies,  in  argument,  upon  the  thought  that, 
plaintiff  having  expended  time  and  money  in  the  enter- 
prise, his  license  became  irrevocable.  The  facts  do  not,  in 
our  judgment,  bring  the  case  within  the  rule  so  invoked. 
The  decree  below  interferes  very  little  with  the  plaintiff's 


1 
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improvements,  except  as  to  the  curb  by  which  he  has  in- 
corporated  the  circular  walk   within   his  own  premises. 
There  was  no  express  permission  given  him  to  build  this 
curb.    Nowhere  in  the  preliminary  proceedings  was  a  curb 
mentioned,  except  in  connection  with  the  making  of  a  new 
deed,  the  express  purpose  of  which  was  to  convey  to  plain- 
tiff a  circle  of  33  feet  in  diameter,  instead  of  32  feet,  and 
we  think  that  a  fair  construction  to  put  upon  these  refer- 
ences is  that  plaintiff  desired  t6  have  his  title  to  the  full 
33  feet  confirmed  by  the  second  deed,  in  order  that  he 
might  safely  curb  his  lot  to  the  extent  of  its  true  diame- 
ter;   or,  in  other  words,  that  he  might  include  within  his 
curb  the  entire  area  inside  the  7-foot  walk.    No  one  else 
seems  to  have  understood  that  he  asked  or  was  granted 
leave  to  put  his  curb  outside  of  the  walk.    He  concedes  that 
he  acquired  no  title  to  the  walk,  and  that  the  use  of  such 
walk  is  still  a  public  right ;  yet  he  pleads  and  testifies  that 
he  not  only  did  enclose  it  within  his  curb,  but  he  leveled 
the  entire  circle,  including  the  walk,  sowed  it  in  blue  grass, 
"and  converted  it  into  a  neat  and  ornamental  lawn."    This, 
it  appears  to  us,  was  clearly  in  excess  of  the  privilege  al- 
leged to  have  been  granted,  and  the  only  license  that  can 
be  claimed  therefor  is  such  as  can  be  implied  from  the 
fact  that  some  of  the  city  officers  saw  the  work  in  its  course 
of  construction,  and  did  not  forbid  it.    A  claim  of  irrevo- 
cable right  in  a  street  or  public  place  can- 
8"  pibuc8  places :     not  ^e  predicated  upon  such  ground  alone. 
cSmS^mvda-  We  regard  *t  unnecessary  to  go  into  any 

escenee  of  city      review  of  ^  authoritieg<     None  of  the  ppe*. 

edents  cited  is  inconsistent  with  our  con- 
clusion, and  the  general  propositions  to  which  we  have 
adhered  are  elementary.  The  decree  of  the  district  court  is 
fully  sustained  by  the  record,  and  it  is — Affirmed. 

Ladd,  0.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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S.  S.  Dilenbeck,  Appellee,  v.  Security  Savings  Bank  et 

al.,  Appellants. 

TRIAL:    Dismissal  in  Lieu  of  Transfer.    Bringing  action  in  equity 

1  when  it  ought  to  have  been  at  law  must  be  reached  by  motion 
to  transfer  to  the  proper  calendar, — not  by  motion  to  dismiss. 

LANDLORD  AND  TENANT:     Priority  of  Lien  on  Crops  and  Increase 

2  of  Stock.  A  landlord's  lifen  on  crops  grown  upon  the  demised 
premises,  and  on  the  increase  of  stock  after  the  stock  is  taken 
upon  the  said  premises,  is  superior  to  a  chattel  mortgage  exe- 
cuted prior  to  the  commencement  of  the  rent  term. 


Appeal  from  Sac  District  Court. — E.  G.  Albert,  Judge. 

December  14,  1918. ' 

Rehearing  Denied  May  21,  1919. 

Action  by  plaintiff,  who  claims  a  landlord's  lien  on 
property,  to  enjoin  the  defendant,  who  holds  chattel  mort- 
gage thereon,  from  foreclosing  the  same.  On  bearing,  the 
court  decreed  that  the  chattel  mortgage  was  superior  to  the 
landlord's  lien  as  to  all  property  covered  by  it  and  in  ex- 
istence prior  to  the  tenant's  taking  possession  under  the 
lease,  and  that  the  landlord's  lien  on  all  increase  of  the 
property  described  in  the  mortgage,  upon  crops  growing  on 
the  leased  premises,  and  property  acquired  after  the  tenant 
had  taken  possession,  was  superior  to  the  lien  of  the  mort- 
gage.   The  defendant  bank  appeals. — Affirmed. 

fif.  Trevarthen  and  D.  C.  Waggoner,  for  appellant. 

Dugan  &  Dugan,  for  appellee. 

Ladd,  J.— I.  On  the  11th  day  of  August,  1911,  the 
plaintiff,  Dilenbeck,  leased  to  Charles  Morgan  three  quar- 
ter sections  of  land  in  Ida  and  Sac  Counties  for  a  term  of 
five  years,  beginning  March  1,  1912,  at  the  cash  rental  of 
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$2,640  per  year,  one  half  to  be  paid  October  1st,  and  the 
other  half  February  1st  of  each  year  of  the  term.  The 
lease  provides  for  attorney's  fees,  and  that,  "in  addition  to 
the  lien  given  him  (Dilenbeck)  by  law,  a  lien  upon  all  the 
personal  property  owned  by  said  second  party  (Morgan) 
during  the  term  of  this  lease,  whether  said  property  is  ex- 
empt from  execution  or  not,  and  sell,  the  same  or  any  part 
thereof  in  satisfaction  of  the  rent  herein  agreed  to  be  paid/' 
On  December  28,  1911,  said  Morgan  executed  bis  note  for 
|5,000  to  the  Citizens  State  Bank  of  Perry,  payable  one 
year  from  date,  with  interest  at  8  per  cent  per  annum,  and 
with  his  wife  executed  a  mortgage  on  horses,  cattle,  ve- 
hicles, and  machinery,  and  "twenty-eight  and  one-hqlf  tons 
of  hay,  twelve  hundred  bushels  of  corn,  and  all  crops 
grown  on"  the  land  during  the  year  1912.  The  mortgage 
also  contained  the  following  clause : 

"This  mortgage  is  given  with  the  understanding  that  it 
includes  and  covers  all  personal  property  that  we  own,  also 
all  future  increase  of  and  acquisition  thereto  the  above- 
described  property  until  the  debts  secured  hereby  are  fully 

paid." 

This  mortgage  also  secured  the  payment  of  a  small 
note,  which  has  since  been  paid. 

In  July,  1913,  Morgan  released  from  the  terms  of  his 
lease  one  quarter  section  of  land  after  March  1,  1914,  and 
this  effected  a  decrease  of  $880  rent  per  annum. 

The  mortgagee,  Citizens  State  Bank,  was  dissolved  and 
succeeded  by  the  Security  Savings  Bank,  which  acquired 
the  note  and  mortgage,  and,  early  in  1916,  began  the  fore- 
closure of  said  mortgage  through  the  sheriff  of  Sac  County. 

On  May  27,  1916,  plaintiff  filed  his  petition  in  the  dis- 
trict court  of  Sac  County,  alleging  the  commencement  of 
said  foreclosure  proceedings  out  of  court,  and  that  his  lien 
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as  landlord  under  said  lease  on  property  on 
1.  trial:  dis-        which  foreclosure  is  sought,  is  superior  to 

missal  In  lieu  °     7  r 

of  transfer.     .  that  of  the  defendant  bank:    and  prayed 

judgment  for  the  amount  owed  on  the  said 
note';  that  his  lien  as  landlord  be  established  as  superior 
to  that  of  the  defendant  bank ;  that  a  receiver  be  appoint- 
ed to  take  charge  of  said  property;  that  said  bank  and 
sheriff  be  enjoined  from  proceeding  with  the  foreclosure  of 
said  mortgage;  and  that  a  temporary  restraining  order  be 
-issued  against  defendants.  Thereupon,  the  Security  Sav- 
ings Bank  moved  that  the  petition  and  proceedings  be  dis- 
missed, on  the  ground,  in  substance,  that  the  plaintiff  had 
a  plain,  adequate,  and  speedy  remedy  at  law ;  that  no  issue 
was  pending  calling  for  the  appointment  of  a  receiver;  and 
that  a  landlord's  lien  can  only  be  enforced  at  law.  This  mo- 
tion was  overruled,  and  rightly  so.  The  design  of  plaintiff, 
in  filing  his  petition,  was  to  transfer  the  foreclosure  to  the 
district  court,  under  Code  Section  4283;  and  whether  his 
petition  was  in  equity  does  not  appear,  unless  it  be  from 
the  prayer.  A  motion  to  dismiss  was  not  the  remedy  to 
be  applied.    Section  3432  of  the  Code  provides  that: 

"An  error  of  the  plaintiff  as  to  the  kind  of  proceed- 
ings adopted  shall  not  cause  the  abatement  or  dismissal  of 
the  action,  but  merely  a  change  into  the  proper  proceed- 
ings, and  a  transfer  to  the  proper  docket." 

This  section,  by  its  very  terms,  obviates  the  dismissal 
because  of  the  error  in  procedure.  The  remedy,  if  any,  was 
by  motion  to  transfer  to  the  equity  side  of  the  docket  (Sec- 
tion 3434  of  the  Code),  and  the  defendant,  not  having  avail- 
ed himself  thereof,  was  deemed  to  have  waived  the  objection 
because  of  the  suit's  being  in  equity. 

II.  On  January  2,  1917,  the  defendant  bank  filed  an- 
swer, in  which  it  alleged  that  the  lease  of  plaintiff  to  Mor- 
gan did  not  become  "operative  and  take  effect  until  the 
first  day  of  March,  1912,  and  that  plaintiff  acquired  no  lien 
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thereunder  as  against  any  property  of  defendant  Morgan 
until  the  first  day  of  March,  1912;"  and  that  Morgan  did 
not  move  his  property  on  the  demised  premises  until  Jan- 
uary 2f>;  1912.  As  the  court  decreed  that  the  mortgage 
constituted  a  first  lien  on  all  the  mortgaged  property,  it 
necessarily  held  that  the  lease  did  not  become  operative  as 
a  lien  on  such  property  until  after  the  tenant  had  removed 
the  property  covered  by  the  mortgage  upon  the  demised 
premises.  Of  this  ruling,  the  mortgagee  cannot  be  heard 
to  complain. 

The  court  also  decreed  that  the  landlord's  lien  under 
the  lease  attached  and  was  superior  to  that  of  the  mort- 
gage on  all  property  acquired  by  the  tenant  after  taking 

possession    of    the  demised    premises    and 

2*  tenant"*  and     brought  thereon,  and  on  all  increase  of  the 

K!?rtoii  crops      stock  and  the  crops  to  be  grown  thereon, 

and   increase  %„    „..^n 

of  stock.  as  well. 

Section  2992  of  the  Code  provides  that : 

"A  landlord  shall  have  a  lien  for  his  rent  upon  all 
crops  grown  upon  the  leased  premises,  and  upon  any  other 
personal  property  of  the  tenant  which  has  been  used  or 
kept  thereon  during  the  term  and  not  exempt  from  execu- 
tion." 

This  statute  was  enacted  to  secure  to  the  landowner 
payment  of  the  rent  accruing,  and  also  to  protect  the  tenant 
in  enabling  him  to  make  use  of  the  profits  derived  from 
his  lease  in  the  satisfaction  of  the  rent  due,  and  enable 
him  to  continue  in  the  enjoyment  of  the  premises  during 
the  term.  The  landlord  may  not  be  deprived  of  the  benefits 
of  this  statute  by  the  contract  of  the  tenant  with  a  third 
person.  Under  the  law,  a  mortgage  on  crops  to  be  grown 
does  not  attach  until  the  crop  is  planted,  nor  does  it  at- 
tach to  the  increase  until  it  comes  into  existence;  and  it 
is  manifest  that  the  tenant  cannot,  by  a  contract  with  a 
third  person,  deprive  the  landlord  of  the  lien  expressly 


\ 


312  Eley  v.  Chicago  G.  W.  K.  Co.       [180  Iowa 

created  by  statute  on  crops  to  be  grown  or  the  increase  to 
come  into  existence  subsequent  to  the  tenant's  taking  pos- 
session of  the  leased  premises.  If  there  were  no  other  rea- 
son for  so  holding,  sufficient  reason  could  be  found  in  the 
fact  that  the  increase  is  nourished  from  the  produce  of  the 
land,  and  the  crops  spring  from  its  soil ;  and  therefore  the 
lessor  ought  not  to  be  deprived  of  the  opportunity  to  en- 
force rent  as  compensation  for  the  use  of  the  land  against 
the  products  -incidental  to  such  use.  The  security  he  is 
given  by  this  statute  cannot  well  be  taken  from  the  land- 
lord without  his  consent,  and  though  it  may  be  that  the 
mortgage  and  lien  attached  at  about  the  same  time,  we 
are  of  opinion  that  the  court  rightly  held  the  lien  of  the 
plaintiff  superior  to  that  of  the  mortgage  held  by  the  de- 
fendant bank.  Leslie  v.  Himon,  83  Ala.  266  (3  So.  443)  ; 
21  Oyc.  1262;  Tomlinson  v.  Greenfield,  31  Ark.  557;  Ford 
v.  Clewell,  9  Houst,  (Del.)  179  (31  Atl.  715)  ;  Page  v. 
Larrowe,  66  nun  636  (22  N.  Y.  Supp.  1099)  ;  and  Broders 
v.  Bohannon,  30  Ore.  599  (48  Pac.  692). 

III.  Appellant  bank  contends  that  plaintiff  is  es- 
topped from  asserting  that  his  landlord's  lien  is  superior 
to  the  lien  of  the  mortgage,  on  the  grounds  appearing  in 
Toledo  Sav.  Bank  v.  Johnston,  94  Iowa  212.  The  evidence 
fell  short  of  establishing  the  elements  essential  to  consti- 
tute this  defense. 

The  court  apportioned  the  costs,  and,  as  we  think,  right- 
ly;  for  each  party  succeeded  in  part. — Affirmed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


A.  D.  Kley,  Appellee,  v.  Chicago  Great  Western  Railroad 

Company,  Appellant. 

CARRIEBS:     Interstate    Commerce — When    Employee    so    Engaged. 
1    A  railway  employee,  while  returning  with  his  train  from  work 
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in  distributing  ties  along  an  interstate  line  for  repairs  thereon, 
is  engaged  in  interstate  commerce.  (Act  April  22,  1908,  Ch.  149, 
35  Stat.  65.) 

APPEAL  AND  ERROR:    Harmless  Error — Application  of  Federal 

2  Bather  than  State  Law.  Harmless  error  results  from  submitting 
a  cause  under  the  Federal  Employers'  Liability  Act,  instead  of 
under  the  state  law,  when  the  extent  of  recovery,  in  the  caae 
in  question,  is  the  same  under  either  act 

NEGLIGENCE:    Proximate  Cause— Jury  Question  on  Conflicting  Evi- 

3  dence.  A  jury  question  on  the  issue  of  proximate  cause  is  nec- 
essarily presented  (a)  by  evidence  which  would  clearly  Justify 
the  jury  in  finding  that  the  acts  and  omissions  of  the  defendant 
were  the  proximate  cause,  and  (b)  by  conflicting  evidence  as  to 
whether  the  plaintiffs  acts  were  such  proximate  cause.  So  held 
where  the  defendant  was  clearly  negligent  in  not  informing  a 
train  crew  that  a  crippled  engine  was  preceding  them,  while  the 
evidence  was  in  conflict  on  the  question  whether  the  conductor  of 
the  crippled  train  deliberately  omitted  to  back-flag  his  train,  or 
assumed  that  the  brakeman  had  performed  his  duty  to  so  flag. 

NEGLIGENCE:     Contributory    Negligence — When    Not    a    Defense. 

4  Principle  recognized  that  contributory  negligence  on  the  pari 
of  an  employee  of  a  railway  (while  engaged  in  the  operation  of  a 
railway)  is  not  a  defense.     (Sec.  2071,  Code  Supp.,  1913.) 

TRIAL:    Instructions — Objections  and  Exceptions — Failure  to  Except 

5  before  Submission.  Failure  to  except  to  instructions  prior  to 
submission  to  the  jury  waives  error  therein.  And  a  naked 
statement  in  a  motion  for  new  trial  that  an  assigned  error  "was 
not  discovered1'  at  the  time  of  the  trial  is  insufficient  to  then 
justify  its  consideration.  (Sec.  3705-a,  Code  Supp.,  1913,  now 
repealed. 


Apjteal  from  Wright  District  Court. — 11.  M.  Wright,  Judge. 

March  18,  1918. 

Rehearing  Denied  May  21,  1919. 

Action  for  damages  under  the  Federal  Employers'  Lia- 
bility Act.  Judgment  for  plaintiff.  Defendant  appeals. — 
Affirmed. 
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Carr,  Carr  d-  Evans,  and  Birdsall,  McOrath  &  Archerd, 
for  appellant. 

J.  W.  Henneberry  and  Sylvester  Flyim,  for  appellee. 

Stevens,  J. — Defendant,  at  the  time  of  the  accident 
causing  the  injuries  complained  of,  was  engaged  in  oper- 
ating a  line  of  railway  extending  from  Hayfield,  Minneso- 
ta, to  Clarion,  Iowa,  and  to  other  points. 
1.  carriers  :  Plaintiff  was  employed  as  a  conductor,  and 

Interstate  com- 
merce :  when       on  the  dav  of  the  accident,  was  m  charge  or 

employee  bo  " 

engaged.  a  work  train    (known  as  Extra  No.   130), 

employed  in  distributing  ties  at  various 
points  along  the  route  between  Clarion  and  Thornton,  sta- 
tions in  Iowa  on  defendant's  line,  for  use  in  repairing  the 
track.  The  injuries  were  received  about  9:10  P.  M.,  while 
plaintiff  was  returning  to  Clarion  with  the  train  crew  and 
several  section  men  who  had  assisted  to  uuload  the  ties. 
While  standing  on  the  track  at  Cornelia,  the  caboose  was 
run  into  by  a  regular  freight  train,  known  as  No.  87,  re- 
sulting in  the  injuries  suffered  by  plaintiff.  The  stop  was 
made  on  account  of  some  defect  in  the  engine,  requiring  the 
use  of  grain  doors  as  fuel  to  create  sufficient  steam  to  con- 
tinue with  the  caboose  and  engine  to  Clarion.  Further  nec- 
essary facts  will  be  referred  to  in  the  course  of  the  opinion. 

I.  Plaintiff  brought  this  action  under  the  Federal  Em- 
ployers' Liability  Act,  and  his  right  to  maintain  it  is  chal- 
lenged by  counsel  for  defendant,  upon  the  ground  that  he 
was  not,  at  the  time  of  the  accident,  engaged  in  interstate 
commerce. 

He  left  Clarion  in  the  morning,  in  charge  of  Extra  No. 
130,  composed  of  an  engine,  caboose,  and  several  cars  load- 
ed with  ties,  to  be  distributed  at  various  places  along  the 
track.  Having  finished  unloading  the  ties  at  Thornton,  in 
obedience  to  orders  from  the  chief  dispatcher,  plaintiff  and 
crew  were  returning  to  Clarion.    The  train  at  this  time  con- 
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sisted  of  the  caboose  and  engine.  The  crew  comprised  the 
fireman,  engineer,  two  brakemen,  and  plaintiff.  Several  of 
the  section  men  who  had  assisted  in  unloading  the  ties  were 
also  riding  in  the  caboose.  Although  counsel  does  not  con- 
cede that,  while  plaintiff  was  in  charge  of  the  train  unload- 
ing ties  with  which  to  repair  the  track  used  for  interstate 
traffic,  he  was  employed  therein,  it  has  quite  generally  been 
held  that  an  employee  engaged  in  delivering  material  there- 
for, or  in  repairing  bridges  or  tracks  used  in  interstate 
commerce  is  likewise  so  employed.  An  employee,  while  on 
his  way  to  and  from  his  work,  if  employed  in  interstate 
commerce,  injured  by  the  negligence  of  his  employer,  is  en- 
titled to  prosecute  his  action  for  damages  under  the  Fed- 
eral Act.  Pedersen  v.  Delatcare,  L.  d  W.  R.  Co.,  229  U.  S. 
146  (57  L.  Ed.  1125)  ;  Bravi*  v.  Chicago,  M.  d  St.  P.  R. 
Co.,  133  C.  C.  A.  228,  229 ;  Law  v.  Illinois  Cent.  R.  Co.,  126 
C.  C.  A.  27 ;  Philadelphia,  B.  d  W.  R.  Co.  v.  McCormell, 
228  Fed.  263 ;  Tralich  v.  Chicago,  M.  d  St.  P.  R.  Co.,  217 
Fed.  675 ;  Coal  d  Coke  R.  Co.  v.  Deal,  231  Fed.  604 ;  Zikos 
v.  Oregon  R.  d  N.'Co.,  179  Fed.  893;  Illinois  Cent.  R.  Co. 
v.  Rogers,  221  Fed.  52;  Central  R.  Co.  v.  Colasurdo,  192 
Fed.  901;  Darr  v.  Baltimore  d  0.  R.  Co.,  197  Fed.  665; 
Louisville  d  N.  R.  Co.  v.  Walker's  Admr.,  162  Ky.  209  (172 
S.  W.  517)  ;  Louispille  d  N.  R.  Co  v.  Williams'  Admr.,  175 
Ky.  679  (194  S.  W.  920) ;  Bumstead  v.  Missouri  Poo.  R.  Co., 
99  Kan.  589  (162  Pac.  347) ;  Southern  Pac.  Co.  v.  Indus- 
trial Ace.  Comn.,  174  Cal.  8  (161  Pac.  1139) ;  Chesapeake 
d  0.  R.  Co.  v.  Kornhoff,  167  Ky.  353  (180  S.  W.  523)  ; 
Truesdell  v.  Chesapeake  d  O.  R.  Co.,  159  Ky.  718  (169  S. 
W.  471) ;  Glunt  v.  Pennsylvania  R.  Co.,  249  Pa.  522  (95 
Atl.  109) ;  Schaeffer  v.  Illinois  Cent.  R.  Co.,  172  Ky.  337 
(189  S.  W.  237) ;  Holmberg  v.  Lake  Shore  d  M.  S.  R.  Co., 
188  Mich.  605  (155  N.  W.  504)  ;  Clark  v.  Chicago  G.  W.  R. 
Co.,  170  Iowa  452;  Ros»  v.  SheldZn,  176  Iowa  618. 

"The  true  test  of  employment  in  such  commerce  in  the 
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sense  intended  is :  Was  the  employee,  at  the  time  of  the  in- 
jury, engaged  in  interstate  transportation  or  in  work  so 
closely  related  to  it  as  to  be  practically  a  part  of  it?"  Chica- 
go, B.  d  Q.  R.  Co.  v.  Harrington,  241  F.  S.  177. 

See,  also,  Shanks  v.  Delaware,  L.  &  W.  R.  Co.,  239  U.  S. 
556;  MoBaAn  v.  Northern  Pac.  R.  Co.,  52  Mont.  578  (160  Pac. 
654) ;  Karros  v.  Chicago  &  N.  W.  R.  Co.,  165  Wis.  578  (162 
N.  W.  923) ;  Pedersen  v.  Delwoare,  L.  &  R.  Co.,  supra. 

Plaintiff,  it  is  true,  was  not,  at  the  instant  he  was  in- 
jured, engaged  in  distributing  ties  along  the  defendant's 
track,  but  was  in  charge  of  the  train  and  the  instrumen- 
talities employed  by  him  immediately  preceding  the  time 
when  the  return  trip  was  entered  upon,  and  was  proceeding 
therewith  to  the  defendant's  shops  at  Clarion.  Under  the 
holding  of  the  cases  cited,  plaintiff  and  defendant  were,  at 
the  time  of  the  injury,  engaged  in  work  so  closely  related 
to  interstate  commerce  as  to  be  a  part  thereof.  The  ques- 
tion has  been  so  often  and  elaborately  discussed  that  we 
content  ourselves  with  the  simple  statement  of  the  rules, 
and  the  citation  of  a  few  of  the  authorities.  Pedersen  v. 
Delaware,  L.  &  W.  R.  Co.,  supra ;  Lamphere  v.  Oregon  R.  & 
N.  Co.,  116  C.  C.  A.  156;  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v. 
Davide,  127  C.  C.  A.  454 ;  Knowles  v.  New  York,  N.  H.  & 
H.  R.  Co.,  164  App.  Div.  711  (150  N.  Y.  Supp.  99)  ;  Louis- 
ville  &  N.  R.  Co.  v.  Walker's  Admr.,  supra;  Alabama  G.  So. 
R.  Co.  v.  Skotzy,  196  Ala.  25  (71  So.  335) ;  Peery  v.  Illinois 
Cent.  R.  Co.,  123  Minn.  264  (143  N.  W.  724) ;  Chesapeake 
&  0.  R.  Co.  v.  Kornhoff,  supra;  St.  Louis,  S.  F.  &  T.  R.  Co. 
v.  Scale,  229  U.  S.  156. 

But  defendant  was  in  no  wise  prejudiced  by  the  sub- 
mission of  the  case  under  the  Federal  act,  even  if  it  were 
conceded  that  plaintiff  was  not,  at  the  time,  engaged  in  in- 
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terstate  commerce,  as  no  question   of  as- 

2m  raROT^harm-      sumption  of  risk  is  involved,  and  the  rule 

?ppiiStion  of     °*  comparative  negligence,  as  established  by 

Sifn'rtatJ'ilw.   Section  2071,  Supplement  to  the  Code,  1913, 

is  the  same  as  under  the  Federal  act. 
II.    At  the  close  of  plaintiff's  testimony,  counsel  for 
defendant  moved  the  court  to  withdraw  from  the  jury  the 
separate  grounds  of  negligence  alleged  in  his  petition,  and 

to  direct  it  to  return  a  verdict  in  its  favor. 
3"  proSmate0*1       ^e   ^PS^  mo^on   was   sustained   in   part; 
Sestion^on        the  m°ti°n  f°r  directed  verdict  was  over- 
<^?dencln*  ruled.     Error  is  predicated  upon  both  rul- 

ings. 
Much  difficulty  was  encountered  by  the  engineer  of 
the  train  No.  130  in  keeping  up  steam  during  the  day.  Dur- 
ing the  forenoon,  stops  were  made  at  different  places,  while 
extra  fuel  was  carried  bv  the  crew  and  section  men.  The 
engine  and  caboose  returned  to  Clarion  at  noon,  and  plain- 
tiff informed  the  chief  dispatcher  of  the  defective  condition 
of  the  engine,  and  requested  another.  No  engine  was  avail- 
able at  that  time,  and  he  was  directed  to  proceed,  and  do 
the  best  he  could  with  the  engine  in  question. .  The  diffi- 
culty to  keep  up  steam  continued  during  the  afternoon,  and 
the  stop  at  Cornelia,  where  the  accident  occurred,  was  due 
to  the  failure  of  the  engine.  At  5 :35,  plaintiff  received  an 
order  at  Thornton  to  return  to  Clarion  ahead  of  No.  87,  the 
local  running  from  Hayfield,  Minnesota,  to  Clarion,  Iowa. 
Under  the  rules  of  defendant,  it  was  the  duty  of  the  dis- 
patcher  to  deliver  a  copy  of  this  order  to  the  crew  of  No. 
87,  but  for  some  reason,  this  duty  was  neglected.  Plaintiff, 
at  the  time  he  received  the  order,  was  informed  of  the 
whereabouts  of  No.  87.  None  of  the  crew  of  this  train 
knew  of  No.  130,  or  that  it  was  running  in  backward  mo- 
tion ahead  of  it.  There  was  no  turntable  at  Thornton,  and 
the  engine  from  that  point  and  to  Clarion  was  required  to 
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run  to  Cornelia  backward,  pulling  the  caboose  in  front. 

The  rear  brakeman  is  generally  the  flagman,  under  the 
rules  of  defendant,  and  it  is  his  duty  to  protect  the  train 
from  the  rear,  by  going  back  a  sufficient  distance  with  a 
light,  torpedoes,  or  other  means  provided  and  in  use  for 
that  purpose. 

The  grounds  of  negligence  charged,  which  were  sub- 
mitted to  the  jury,  were,  in  substance,  that  defendant  was 
negligent  in  failing  to  order  its  crew  in  charge  of  No.  87 
to  proceed  with  caution,  prepared  to  stop  within  their  vi- 
sion ;  that,  af ter*  notice  of  the  defective  condition  of  the 
engine  attached  to  No.  130,  it  was  negligent  in  permitting 
No.  87  to  follow  so  closely  at  a  dangerous  rate  of  speed, 
in  not  providing  the  crew  of  No.  87  with  a  copy  of  the  or- 
der to  plaintiff  to  proceed  to  Clarion  ahead  of  it,  and  in 
not  warning  its  crew  of  the  location  of  No.  130,  in  per- 
mitting No.  87  to  run  at  a  high  and  dangerous  rate  of 
speed  around  a  sharp  curve  at  Cornelia,  and  in  the  vicinity 
of  embankments  partially  obscuring  the  vision  of  the  en- 
gineer, and  in  not  proceeding  with  the  engine  under  control 
and  prepared  to  stop  in  time  to  avoid  collisions;  and  other 
grounds  of  substantially  the  same  import. 

It  is  the  contention  of  counsel  for  appellant  that  it 
was  the  duty  of  the  conductor  in  charge  of  the  train,  when* 
it  stopped  at  Cornelia,  to  direct  the  rear  brakeman  to  per- 
form the  duties  of  flagman,  and  to  see  to  it  that  the  train 
was  fully  protected  from  the  rear;  and  that  his  failure  to 
attend  to  this  duty  upon  the  occasion  in  question  was  the 
sole  cause  of  the  collision.  A  rule  of  defendant's,  known  as 
No.  99,  provides,  in  substance,  that,  when  a  train  is  stopped 
or  delayed,  under  circumstances  when  it  may  be  overtaken 
by  another  train,  it  shall  be  the  duty  of  the  flagman  to  go 
back  with  stop  signals  and  torpedoes  a  sufficient  distance 
to  insure  protection. 

It  is  conceded  that  plaintiff  was  the  superior  officer  in 


May  1919]       Eley  v.  Chicago  G.  W.  K.  Co.  M[) 

charge  of  the  movements  of  the  train,  and  that,  while  he 
had  the  authority  to  do  so,  he  did  not  direct  the  flagman  to 
perform  his  duty,  to  protect  the  train,  and  that  he  took  no 
steps  to  see  that  a  flagman  was  sent  back  for  that  purpose. 
There  is  direct  conflict  in  the  testimony  of  the  plaintiff  and 
the  rear  brakeman  as  to  what  occurred  at  Cornelia.  The 
latter  testified  (and  in  this  testimony  he  is  corroborated, 
to  some  extent,  by  the  testimony  of  the  engineer  of  a  con- 
versation with  plaintiff),  that,  immediately  after  the  ca- 
boose stopped,  he  told  plaintiff  he  would  take  charge  of 
the  section  men,  and  have  them  carry  grain  doors  from  the 
elevator  to  the  engine,  and  thereby  facilitate  their  depar- 
ture; that,  upon  his  return  to  the  caboose,  he  made  some  in- 
quiry relative  to  No.  87,  to  which  plaintiff  replied,  in  sub- 
stance, that  it  was  going  to  tie  up.  Plaintiff  denied  the 
conversation  testified  to  by  the  engineer,  and  also  the  above 
testimony  of  the  brakeman,  and  stated  that  he  assumed 
that  the  train  had  been  flagged  by  him,  and  that  he  knew 
nothing  to  the  contrary,  until  the  signal  to  advance  was 
sounded  by  the  engineer,  when  he  looked  for  the  flagman, 
and  discovered  No.  87  approaching  at  a  high  rate  of  speed. 
The  conductor  in  charge  of  Train  No.  87,  upon  cross-exami- 
nation, testified  as  follows: 

"If  I  had  been  advised  by  message  that  Train  130  was 
in  backward  motion,  I  would  have  cut  down  our  speed  to 
the  same  they  were  supposed  to  make,  15  miles  an  hour: 
that  is  a  time-card  rule,  the  backing-up  rule,  and  was  in 
force  at  that  time.  I  had  no  means  of  knowing,  on  that 
particular  occasion,  that  Engine  130  was  in  a  backward 
movement  unless  I  was  so  advised  by  a  train  order  or  mes- 
sage.   I  didn't  know  they  were  on  the  road  at  all." 

The  engineer  testified  that  he  could  not  have  stopped 
No.  87  after  observing  plaintiff's  caboose,  had  his  speed  not 
exceeded  15  miles  per  hour.  It  is  quite  apparent,  notwith- 
standing the  duty  of  the  crew  of  Train  No.  130  to  protect 
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itself  from  the  rear,  that,  had  a  copy  of  the  order  received 
by  plaintiff  at  Thornton  been  in  possession  of  the  conduc- 
tor of  No.  87,  the  engineer  and  fireman  would,  for  self-pro- 
jection, if  not  for  other  reasons,  have  maintained  a  care- 
ful lookout  ahead  for  No.  130. 

Plaintiff  and  the  crew  of  his  train  were  moving  under 
the  orders  of  the  chief  dispatcher,  .and,  but  for  the  defective 
instrumentalities  furnished,  would  not  have  been  in  the 
position  of  danger  shown  at  the  time  of  the  collision.  The 
credibility  of  the  witnesses  was  for  the  jury,  and,  if  the 
jurors  believed  plaintiff,  they  must  have  found  that  he  re- 
lied upon  the  rear  brakeman  to  discharge  his  duty  as  flag- 
man. Negligence  in  this  respect  upon  his  part  would  be 
chargeable  to  the  defendant,  and'  not  to  plaintiff.  Penn- 
sylvania R.  Co.  v.  Goughnour,  208  Fed.  961. 

Testimony  was  offered  to  the  effect  that  it  was  a  part 
of  the  duty  of  the  engineer,  in  approaching  a  curve,  under 
conditions  obscuring  his  vision,  to  have  his  engine  under 
control  so  that  same  could  be  stopped  within  the  range  of 
his  vision.     Plaintiff  testified  that  No.  87,  when  he  first 

0 

saw  it,  was  running  at  40  miles  per  hour.  Its  crew,  how- 
ever, testified  that  it  was  not  running  to  exceed  25  miles  per 
hour.  There  was  also  evidence  tending  to  show  that  it 
was  the  duty,  under  the  rules  of  the  defendant,  of  a  train 
following  another  in  backward  motion  to  reduce  its  speed 
to  15  miles  per  hour,  the  speed  allowed  for  the  latter. 
Proper  signal  lights  were  displayed  on  the  rear  of  plain- 
tiff's caboose.  The  testimony  was  in  conflict ;  but  the  jury 
might  have  found  therefrom  that  the  engineer  or  fireman 
on  No.  87  could,  by  the  exercise  of  ordinary  care,  have 
observed  the  lights  on  plaintiff's  caboose  ior  a  sufficient 
distance  to  have  stopped  the  train  and  avoided  the  colli- 
sion. 

There  was  sufficient  evidence  of  negligence  on  the  part 
of  the  defendant,  in  the  respects  charged,  to  justify  sub- 
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mission  of  that  question  to  the  jury.    Contributory  negli- 
gence of  the  plaintiff,  under  the  Federal  act, 
4.  nmliomicm:       and  also  under  Section  2071,  Code  Suppler 

contributory  '  rr 

negligence:         ment,  1913,  is  not  a  defense,  and  goes  only 

wben  not  a  7  '  '  °  * 

defense.  to  the  reduction  of  damages.    The  court  so 

instructed.  v 

Plaintiff  was,  of  course,  required  to  observe  the  rules 
of  the  company,  with  which  he  was  perfectly  familiar;  but 
it  could  hardly  be  said,  as  a  matter  of  law,  that  the  proxi- 
mate cause  of  the  collision  and  his  consequent  injuries  was 
his  failure  to  require  the  flagman  to  perform  a  duty  con- 
nected with  his  employment,  or  to  perform  it  himself. 

III.    The  court  refused  to  give  certain  instructions  re- 
quested by  counsel  for  defendant.     These  instructions  re- 
lated to  the  duty  of  plaintiff  to  see  that  his  train  was  prop- 
erly protected,  if  the  flagman  failed,  for  any  reason,  to 
comply  with  the  rule  requiring  him  to  do  so,  in  case  such 
failure  was  known  to  plaintiff;  and  were  to  the  effect  that, 
if  the  failure  to  display  such  signals  as  were  necessary  to 
protect  plaintiff's  train  against  the  injuries  complained  of 
was  due  solely  to  his  negligence,  he  could  not  recover. 
The  substance  of  these  instructions,  so  far  as  the  request 
was  proper,  was,  in  our  opinion,  covered  by  the  instructions 
given.     Instructions  given  by  the  court  were  made  more 
directly  applicable  to  the  evidence,  but  embodied  substan- 
tially the  matter  covered  by  those  requested.    Perhaps  the 
court's  instruction  could  properly  have  included  other  mat- 
**  ters  included  in  the  requested  instructions,  but  it  is  quite 

apparent  that  no  prejudice  resulted  on  account  of  the  fail- 
ure of  the  court  to  more  fully  incorporate  the  substance  of 
the  requested  instruction  in  those  given. 

IV.  Exceptions  urged  to  Instruction  14  do  not  seem 
to  have  been  included  in  the  exceptions  taken  before  in- 
structions were  read  to  the  jury.    The  instruction  was  ap- 

Vol.    186    Ia. — 21. 
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the  defendant  Maryland  Casualty  Company,  made  and  de- 
livered to  plaintiff  a  bond.  This  bond  is  in  the  usual  form 
of  such  instruments.  It  is  not  a  mere  undertaking  to  hold 
plaintiff  harmless  against  loss  or  damage  from  any  failure 
by  Errington  to  perform  the  contract,  but  the  Casualty 
Company  thereby  expressly  takes  upon  itself  the  obliga- 
tion o^  surety  for  the  full  performance  of  the  contract,  ac- 
cording to  its  terms.  To  make  this  plain  beyond  doubt  or 
equivocation,  it  annexes  the  contract  to  the  bond,  and  de- 
clares, in  so  many  words,  that  such  contract  is  made  a 
part  of  the  bond  "as  fully  as  if  recited  at  length  therein ;" 
and  to  make  the  company's  relation  to  the  contract  and 
to  the  plaintiff  doubly  sure,  the  bond  further  declares  that 
"the  obligation  of  the  surety  is  and  shall  be  construed  as 
one  of  suretyship  only." 

The  contract  provided  certain  terms  and  times  of  pay- 
ment to  the  contractor,  and  also  contained  the  following 
stipulation : 

"If  at  any  time  there  shall  be  evidence  of  any  lien  or 
'  claim  for  which,  if  established,  the  owner 

2.  principal  and    of  said  premises  might  become  liable,  and 

surety  :  Ha- 

biiity  on  un-       which  is  chargeable  to  the  contractor,  the 

adjudicated  ° 

claims.  owner  shall  have  the  right  to  retain,  out 

of  any  payment  then  due  or  thereafter  to 
become  due,  an  amount  sufficient  to  completely  pay  and 
discharge  such  lien  or  claim;  and  furthermore,  the  own- 
er shall  have  the  right  to  fully  pay  and  discharge  or  pur- 
chase any  such  lien  or  claim,  and  to  charge  any  and  all 
amounts  so  expended  to  the  contractor,  and  to  deduct  the 
same  from  the  amount  of  any  estimate  or  payments  already 
due  or  to  become  due  to  the  contractor  under  and  by  virtue 
of  this  contract.  Should  there  prove  to  be  any  such  claim 
after  all  payments  are  made,  the  contractor  shall  refund 
to  the  owner  all  moneys  the  latter  may  be  compelled  to  pay 
in  discharging  any  lien  or  claim  on  said  premises  made 
obligatory  in  consequence  of  the  contractor's  default." 
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Errington  proceeded  with  the  performance  of  his  con- 
tract, but  abandoned  it  before  completion.  At  the  time  of 
such  abandonment,  there  remained  unpaid  on  the  contract 
price  the  sum  of  $2,868,  and  for  extra  labor  and  materials, 
there  was  a  further  claim  by  the  contractor  of  $ 670. 

Thereafter,  this  action  was  brought  on  the  bond.  As  a 
cause  of  action,  after  reciting  the  contract  and  bond,  the 
plaintiff  alleges  that  Errington,  in  prosecuting  such  work, 
contracted  debts  or  claims  which  were  or  might  be  made 
liens  upon  the  property,  as  follows: 

Hawkey e  Lumber  Company  $1,452.88 

Louis  Hanssen's  Sons  Company 467.00 

H.  T.  Barber  Lumber  Company   64.69 

Des  Moines  Marble, Company 320.00 

T.  W.  McClelland  Company  2,333.50 


Total  $4,638.07 

For  this  sum,  less  the  amount  unpaid  on  the  contract, 
he  demands  judgment.  He  also  makes  a  claim  for  $1,000 
damages  on  account  of  imperfect  work  in  construction. 

The  defendant  Errington  makes  no  defense.  The  Cas- 
ualty Company  answered,  and,  after  generally  denying  what 
is  not  admitted,  first,  admits  the  contract  and  bond;  sec- 
ond, alleges  that  plaintiff  made  payments  to  Errington  in 
excess  of  the  architect's  estimates;  third,  alleges  that  plain- 
tiff failed  to  have  the  work  done  under  supervision  of  the 
architect ;  fourth,  alleges  failure  of  the  plaintiff  to  have  the 
matter  of  his  damages  audited  by  the  architect;  fifth,  al- 
leges that  plaintiff  made  several  changes  in  the  plan  of  the 
building,  without  the  written  approval  of  the  architect. 

The  issues  were  tried  to  a  jury,  which,  after  finding  the 
amount  of  claims  due  the  plaintiff,  and  crediting  thereon 
the  unpaid  remainder  of  the  contract  price  and  thp  value  of 
the  extras  furnished  by  Errington,  returned  a  verdict 
against  defendant  for  $2,797.99.     From  the  judgment  ren- 
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dered  on   this  verdict,  the  defendant  Casualty   Company 
alone  appeals. 

Keeping  in  mind  the  defenses  pleaded  by  the  appellant, 
and  above  particularly  stated,  the  case  presents  no  serious 
difficulties.  None  of  the  special  or  affirmative  defenses 
pleaded  have  any  substantial  support  in  the  testimony,  and 
may  be  passed  without  further  special  comment. 

We  have,  therefore,  only  to  consider  the  plaintiff's 
claim,  in  connection  with  the  defendant's  admissions  and 
denials  and  the  testimony  bearing  thereon.  The  evidence 
tends  to  show  that,  when  Errington  abandoned  the  work, 
he  left  unpaid  claims  held  by  dealers  who  had  sold  him  ma- 
terials for  the  building,  and  that  such  dealers  had  already 
filed,  or  did  immediately  thereafter  file,  liens  therefor,  as 
indicated  in  the  list  hereinbefore  set  out.  Of  these  claims 
plaintiff  paid  without  suit  all  except  the  one  filed  by  T. 
W.  McClelland  Company  for  $2,333.50.  This  claim,  it  was 
shown,  had  been  sued,  and  the  lien  foreclosed  against  the 
plaintiff;  but  Errington  was  not  a  party  to  the  action. 
There  was  no  showing  that  this  claim  has  yet  been  paid. 

The  first  and  most  serious  contention  on  the  part  of 
the  defense  is  that  the  bond  is  one  of  indemnity  only,  and 
not  of  suretyship,  and  that  the  only  liability  of  the  defend- 
ant is  to  pay  the  plaintiff  such  damages  as  he  has,  in  fact, 
suffered.  From  this  standpoint,  it  is  argued  that,  until 
plaintiff  has  paid  the  McClelland  claim,  he  has  not  been- 
damaged,  and  no  recovery  can  be  predicated  thereon.  It  is 
further  objected  that,  as  Errington  was  not  a  party  to  the 
foreclosure  of  the  McClelland  lien,  the  adjudication  does 
not  bind  the  surety. 

If  the  contract  in  this  case  were  strictly  one  of  indem- 
nity, like  an  insurance  contract  or  an  ordinary  fidelity  bond, 
there  would  be  room  for  fair  argument  in  support  of  this  de- 
fense ;  but  that  the  bond  is  strictly  and  clearly  one  of  sure- 
tyship, and  that  the  liability  of  the  Casualty  Company  is- 
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that  of  a  surety,  who  is  bound  with  his  principal  in  all  re- 
spects even  as  he  is  bound,  and  not  as  a  mere  indemnitor, 
who  is  bound  to  restore  to  plaintiff  his  actual  losses  oc- 
casioned by  the  principal's  fault,  is  too  evident  for  dispute. 
By  its  express  terms,  the  bond  is  not  only  made  to  include 
the  contract  as  a  part  thereof,  but  the  company,  in  express 
terms,  declares  that  it  assumes  "the  obligation  of  surety- 
ship." So  far  as  the  plaintiff  and  the  company  are  con- 
cerned, the  contract,  and  bond  are  one  agreement,  and  the 
company  is  bound  with  Errington;  and,  subject  only  to 
its  right  to  be  released  because  of  some  act  or  omission  of 
plaintiff's,  it  is  bound  to  the  same  extent  that  Errington 
is  bound,  upon  each  and  every  stipulation  of  the  building 
agreement.  Letter  v.  Dtoyer  Plumbing  Co.,  66  Ore.  477  (133 
Pac.  1180) ;  Doyle. v.  Faust,  187  Mich.  108  (153  N.  W.  725). 
Its  obligation  as  between  the  plaintiff  and  itself  is  not  sec- 
ondary, but  original.  The  liability  of  the  surety  is  co-ex- 
istent and  co-extensive  with  that  of  its  principal,  and  upon 
failure  of  the  principal  to  perform  his  contract  in  any  ma- 
terial respect,  they  become  equally  and  jointly  answerable 
to  the  obligee,  who  may  maintain  an  action  against  them 
jointly  or  severally  for  the  resulting  damages,  to  any  ex- 
tent within  the  penal  limits  of  the  bond.  In  this  respect, 
the  contract  of  suretyship  differs  from  one  of  mere  guar- 
anty-or  indemnity.  Singer  Mfg.  Co.  v.  Littler,  56  Iowa  601 ; 
Baylies  on  Sureties  3 ;  Webster  County  v.  Nelson,  154  Iowa 
670;  Woody  v.  Haworth,  24  Ind.  App.  634  (57  N.  E.  272, 
273) ;  Reigart  v.  White,  52  Pa.  St.  438;  Samt  v.  Wheeler, 
95  Ala.  362  (36  Am.  St.  210) ;  Kroncke  v.  Madsen,  56  Neb. 
609. 

The  parties  to  the  bond  had  the  right  to  stipulate  what 
their  relations  to  each  other  should  be,  and  their  agree- 
ment that  the  obligation  of  the  bonding  company  should  be 
that  of  suretyship  is  one  which  the' courts  are  bound  to  re- 
spect.    Qrinman  v.  Walker,  9  Iowa  426,  428;    Morrison  v. 
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Wilson,  30  Cal.  344 ;  Peterson  v.  Modem  Brotherliood,  125 
Iowa  562.  This  right  they  have  exercised,  and  expressed 
their  meaning  and  purpose  in  terms  too  clear  to  be  misun- 
derstood. 

The  defendant  Errington  and  the  Casualty  Company 
having  assumed  the  liability  of  principal  and  surety  for  the 
performance  of  the  building  contract,  plaintiff  could  prop- 
erly sue  thereon,  jointly  or  severally,  upon 
3.  pasties:  prin-     default's  being  made  by  Errington.     Code 

clpals  and  &  & 

sureties.  Section  3465. 

Among  the  things  to  which  the  contract 
and  bond  bound  Errington  and  his  surety,  as  will  be  seen 
by  the  extract  quoted  from  the  agreement,  is  that  the  build- 
er will  not  permit  the  property  to  become  incumbered  by 
liens,  and  that  the  owner,  as  a  matter  of  self-protection,  was 
authorized  at  any  time  "there  should  be  evidence"  of  any 
lien  or  claim  for  which,  if  established,  he  "might  become 

* 

liable,"  to  rightfully  retain  the  money  with  which  to  dis- 
charge the  claim ;  or  he  could  proceed  ifl  pay  off  such  lien 
or  claim  at  the  builder's  expense;  and  that,  when  all  pay- 
ments were  made,  the  builder  should  refund  .to  the  plain- 
tiff  all  sums  the  latter  might  be  compelled  to  pay  by  rea- 
son of  the  builder's  default.  Under  this  agreement,  it  was 
primarily  the  duty  of  Errington  to  see  that  no  liens  or 
claims  should  accrue  to  incumber  or  becloud  the  title  to 
the  plaintiff's  property.  If  subcontractors  or  dealers  as- 
serted or  filed  such  liens  or  claims,  plaintiff  was  not  bound 
to  resist  and  litigate  them  to  final  adjudication;  for  the 
builder  had  undeVtaken  to  protect  him  against  such  annoy- 
ance and  expense,  and  upon  failure  so  to  do,  no  good  rea- 
son appears  why  the  plaintiff,  acting  in  good  faith,  should 
not  recognize  such  claims  and  pay  them  off,  relying  upon 
the  builder  to  reimburse  him,  as  agreed  in  the  contract. 
These  lien  claimants  were  admittedly  persons  who  had  been 
furnishing  materials  to  Errington;    the  claims  had  been 
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placed  on  file;  and  in  the  language  of  the  contract,  they 
constituted  "evidence  o.f  claims  or  liens"  for  which,  if  es- 
tablished, the  owner  of  the  property  might  become  liable. 
He  was  under  no  obligation  to  wait  longer;  nor,  as  we 
have  already  said,  was  he  bound  to  litigate  the  claims  for 
the  benefit  of  the  contractor  or  the  contractor's  surety.  It 
was  their  duty  to  keep  the  property  clear  from  such  liens ; 
and  if,  for  any  reason,  they  claimed  to  be  released  from 
such  liability  as  to  these  claims,  the  least  they  could  do, 
when  sued  in  this  case,  was  to  affirmatively  plead  and 
prove  the  facts  and  circumstances  constituting  their  de- 
fense. 

Coming  back  now  to  the  McClelland  lien  and  its  fore- 
closure, it  is  said  that,  because  Errington  was  not  a  party 
to  that  suit,  the  adjudication  therein  was  ineffectual,  and- 
plaintiff  submitted  to  that  decree  against  him  at  his  own 
peril.    In  support  of  this  proposition,  reliance  is' had  upon 
Vreeland  v.  Ellsworth,  71  Iowa  347.    It  may  be  conceded 
that  the  cited  case  was  properly  decided,  but  it  does  not  fol- 
low that  it  establishes  a  rule  of  invariable  application.    It 
has  often  been  held  that  the  jurisdiction  of  the  court  to 
adjudicate  the  claim  of  the  subcontractor  against  the  prop- 
erty owner  is  not  necessarily  dependent  upon  the  bringing 
of  the  contractor  into  court.    The  following  cases  all  bear 
more  or  less  directly  upon  this  point:   Martens  v.  O'Neil, 
131  App.  Div.  123  (115  N.  Y.  Supp.  260) ;  Burgi  v.  Rudgers, 
20  S.  D.  646  (108  N.  W.  253) ;   Maxon  v.  School  Dist.,  5 
Wash.  142;  Green  v.  Clifford,  94  Cal.  49  (29  Pac.  331) ;  Mc- 
Donald v.  Backus,  45  Cal.  262;    Wood  v.  Oakland  <£  B.  R. 
T.  Co.,  107  Cal.  500  (40  Pac.  806) ;   Cooper  Mfg.~Co.  v.  De-. 
lahunt,  36  Ore.  402  (51  Pac.  649,  60  Pac.  1) ;   City  of  Cnnc- 
fordsville  v.  Bair,  65  Ind.  367;  Hubbard  v.  Moore,  132  Ind. 
178  (31  N.  E.  534)  ;  Yancy  v.  Morton,  94  Cal.  558  (29  Pac. 
1111).     And  see  Jenkins  v.  Cramer,  182  Iowa  161;    Fort 
Dodge,  D.  M.  <t  So.  R.  Co.  v.  Burns,  177  Iowa  51. 
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In  the  Vreeland  case,  the  defendant  raised  the  objec- 
tion that  the  contractor  was  not  in  court,  and  the  objec- 
tion was  sustained;   but  it  is  not  there  ruled  that,  in  the 
absence  of  such  objection,  the  court  was  without  authority 
to  proceed,  or  that  its  decree  of  foreclosure  would  be  void. 
Doubtless,  the  contractor  could  thereafter  appear,  and  have 
the  matter  reopened,  so  far  as  he  is  concerned,  on  a  proper 
showing,  but  even  then  he  would  be  held  to  an  affirmative 
showing  in  defense  against  the  subcontractor's  claim.    But 
whatever  be  the  better  or  true  rule  in  that  regard,  even 
if  it  should  be  held  in  this  case  that  the  foreclosure  was 
wholly  nugatory,  the  only  result  would  be  to  leave  the  lien 
still  standing,  with  the  duty  resting  upon  the  contractor 
and  his  surety  to  remove  it    Having  failed  in  this,  they  are 
liable  in  this  action  for  whatever  amount  is  necessary  to 
unburden  the  plaintiff's  property.     The  debts  to  the  lien 
holders  are  the  debts  of  the  contractor.    It  is  his  duty  to 
take  care  of  them.    He  is  the  only  one  in  position  to  dis- 
pute their  claims  if  they  be  unjust  or  excessive.    He  cannot 
rightfully  sit  back  in  silence  and  compel  the  plaintiff  to  as- 
sume his  defense,  if  any  he  has,  against  these  creditors,  or 
even  to  wait  until  such  creditors  have  pressed  their  claims 
to  judgment,  thus  adding  to  the  burden  of  costs,  trouble, 
and  annoyance,  before  he  insists  upon  his  rights  under  the 
bond  which  was  given  to  protect  him  against  such  default 
in  the  contractor's  duty.    As  we  have  already  noted,  there 
is  no  suggestion  of  plea  or  proof  that  the  subcontractor's 
claims  for  which  the  liens  were  filed  are  unfounded,  incor- 
rect, or  excessive;  or  that  the  materials  sold  by  them  were 
not  furnished  or  used  in  the  construction  of  the  plaintiff's 
building ;  or  that  they  have  been  paid  or  discharged  by  the 
contractor  in  whole  or  in  part;   or  that  there  is  any  good 
reason  whatever  why  the  contractor  should  not  comply  with 
his  contract  and  pay  these  debts,  or  otherwise  remove  the 
incumbrance.     Indeed,  had  there  been  no  express  promise 
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to  take  care  of  these  liens,  the  duty  so  to  do  would  be  a 
necessary  implication  from  the  agreement  to  furnish  all 
the  materials  and  labor,  and  to  construct  the  building  for 
the  price  stated.  Kiewit  v.  Carter,  25  Neb.  460  (41  N.  W. 
286) ;  Mayes  v.  Lane,  116  Ky.  566  (76  S.  W.  399) ;  Stoddard 
v.  Hibller,  156  Mich.  335  (120  N.  W.  787) ;  Closson  v.  Bill- 
man,  161  Ind.  610  (69  N.  E.  449). 

Indeed,  it  is  not  too  much  to  say  that  the  attitude  of 
the  appellant  and  the  objections  which  it  urges  upon  our 
attention  are  less  defensive  than  obstructive,  and  '  savor 
more  of  technicality  than  of  merit.  The  bond  is  of  its  own 
making.  It  is  framed  in  words  of  its  own  choosing;  and 
if  there  be  any  doubt  of  its  true  meaning,  it  is  to  be  con- 
strued most  strongly  in  favor  of  the  party  to  whom  it  was 
given.  In  our  opinion,  the  obligation  on  its  part  to  per- 
form the  contract  upon  which  its  principal  has  made  de- 
fault, or  to  respond  in  damages  for  its  nonperformance,  is 
too  clear  for  argument. 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment below  is — Affirmed. 

Weaver,  Gaynor,  Preston,  and  Stevens,  JJ.,  concur. 


Jennie  F.  Hall,  Appellee,  v.  C.  Durant  Jones  et  al., 

Appellants. 

PBINOIPAL  AND  AGENT:  Duties  of  Agent— Misconduct— Proxi- 
mate Cause— Insufficient  Evidence.  Causal  connection  between 
the  act  alleged  and  the  damage  suffered  must  be  established. 

Appeal  from  Perry  Superior  Court. — W.  W.  Cardell,  Judge. 

May  21,  1919. 

Action  to  recover  on  a  written  contract  for  services 
rendered  and  expenses  incurred.     The  opinion  states  the 
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facts.     Verdict  and  judgment  for  the  plaintiff.     Defend- 
ants  appeal. — Modified  and  affirmed  on  condition. 

8.  Trevarthen  and  Wm.  H.  Winegar,  for  appellants.* 

Harry  Wifvat,  for  appellee. 

Per  Curiam. — I.  This  action  is  brought  upon  a  writ- 
ten contract,  to  recover  for  services  performed  and  expenses 
incurred  while  performing  them.  The  defendants  admit  the 
execution  of  the  contract,  but  deny  that  plaintiff  has  per- 
formed all  the  services  for  which  she  seeks  to  recover,  and 
deny  that  the  contract,  as  written,  permitted  her  to  make 
certain  expenditures  at  the  expense  of  the  defendants,  for 
which  she  makes  claim.  The  defendants  also  filed  a  coun- 
terclaim, in  which  they  seek  to  recover  for  certain  losses 
claimed  to  have  been  sustained  because  of  certain  conduct, 
representations,  and  statements  made  bv  the  plaintiff,  while 
acting  for  them  under  the  contract. 

At  the  conclusion  of  all  the  testimony,  the  court  with- 
drew from  the  jury  any  consideration  of  the  counterclaim, 
and  withdrew  all  evidence  bearing  upon  that  branch  of  the 
case.  The  cause  was  tried  to  a  jury  on  plaintiff's  petition, 
and  defendants  answered  thereto,  and  a  verdict  was  re- 
turned for  the  plaintiff  for  $202.57.  From  this  judgment, 
defendants  appeal. 

The  record  discloses  that,  on  the  18th  day  of  Septem- 
ber, 1917,  plaintiff  began  this  action  upon  a  certain  written 
contract,  by  the  terms  of  which  she  undertook  to  act  as 
booking  agent  for  the  defendants  the  Jones  Chautauqua  Sys- 
tem, of  Perry,  Iowa.  Her  duties  under  the  contract  were 
to  procure  Chautauqua  contracts  in  different  towns  and 
cities  in  the  territory  assigned  to  her.  The  contract,  so 
far  as  material  to  this  controversy,  provides  that  the  de- 
fendants agree  to  pay  to  plaintiff  $15  a  week,  while  en- 
gaged in  the  work  assumed  under  her  contract,  with  $10 
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extra  for  any  week  in  which  a  contract  is  secured,  plus  f 25 
additional  for  all  Chautauqua  contracts  secured,  one  half 
of  said  commission  to  be  paid  immediately  upon  receipt  of 
contract  and  acceptance  of  the  same  by  the  defendants;  the 
remaining  one  half  to  be  paid  her  when  said  contract  is 
fulfilled,  and  the  Chautauqua  named  in  the  contract  is  com- 
pleted by  the  defendants.  In  addition  thereto,  the  defend- 
ants agreed  to  reimburse  the  plaintiff  for  all  moneys  ex- 
pended by  her  for  railroad  tickets,  excess  baggage  charges, 
bus,  dray,  livery,  and  automobile  charges,  such  as  are 
necessary  while  engaged  in  the  work  covered  by  the  con- 
tract, and  that  no  other  expenses  whatsoever  shall  be  de- 
manded by  her  or  paid  by  the  defendants.     - 

It  was  further  stipulated  in  the  contract  that  the  plain- 
tiff should  give  her  whole  time  to  the  work,  during  the  life 
of  the  contract.  Her  agreement  was  to  form  committees,  se- 
cure guarantors,  and  do  whatever  work  was  necessary  to 
close  a  contract,  and  not  to  make  any  conditions  not  writ- 
ten in  the  contract  and  made  a  part  of  the  same,  and  that, 
if  she  made  any  conditions  or  concessions  not  written  in 
contracts  she  secured,  the  cost  of  such  coqditions  or  con- 
cessions should  be  charged  to  her  account  and  paid  by  her. 

This  contract  was  made  and  entered  into  on  the  3d  day 
of  January,  1917.  She  began  work  under  the  contract  on  the 
5th  day  of  January,  and  ceased  working  and  left  the  em- 
ployment on  the  28th  day  of  July,  1917. 

The  plaintiff  admits,  however,  that,  between  said  dates, 
there  was  some  time  in  which  she  was  not  actually  en- 
gaged in  the  work.  The  time  included  between  the  dates 
above  named  would  be  29  weeks.  She  sued  for  only  25 
weeks.  The  testimony  shows  24*4  weeks  in  actual  service, 
at  1 15.00  a  week,  amounting  to  $367.50.  She  claims  that 
she  procured  contracts  at  the  following  places:  Minburn, 
Arlington,  Edgewood,  Burr  Oak,  Stuartville,  Minnesota, 
Hayfield,    Minnesota,    Garnavillo,    Iowa,    Brandon,    Iowa, 
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Mead,  Nebraska,  Nehama,  Nebraska,  Odell,  Nebraska,  and 
Hubbell,  Nebraska, — 12  in  all;  and  that,  in  all  of  these 
places,  contracts  were  not  only  secured,  but  accepted 
and  fulfilled  by  the  defendant:  and  it  is  conceded  by  the 
defendant  that  this  is  true.  So  far  as  these  contracts  are 
concerned,  she  is  entitled,  under  her  contract,  to  the  sum  of 
$  25  each,  making  a  total  of  f  300.  She  claims  that  she  se- 
cured, also,  contracts  at  Central  City,  Iowa,  and  Haigler, 
Nebraska,  which  were  accepted  by  the  defendant,  but  not 
fulfilled.    For  these  she  claims  f  12.50  each,  or  $25. 

The  defendants  concede  that  the  plaintiff  was  entitled, 
under  her  contract,  to  $300  for  the  first  12  contracts  made 
by  her,  as  hereinbefore  set  out,  and  admit  that  she  secured 
a  contract  for  Central  City,  and  that  she  is  entitled  to 
f  12.50  therefor.  The  defendants  further  admit  that,  for  the 
13  contracts  secured,  she  is  entitled  to  f  10  additional  for 
each  contract,  making  $130,  but  claim  that  she  is  not  en- 
titled to  anything  for  securing  the  Haigler  contract,  in 
Nebraska,  for  the  reason  that  it  was  not  accepted  by  the 
defendants,  or  fulfilled.  If  this  be  true,  it  requires  that  the 
plaintiff's  claim  be  reduced  $22.50.  This  is  really  «the  only 
controversy  that  requires  our  consideration.  Some  con- 
tention is  made  as  to  the  expenditures,  and  some  conten- 
tion is  made  as  to  the  number  of  weeks  she  was  actually 
engaged;  but  these  questions  are  so  plainly  established  in 
favor  of  plaintiff  that  the  jury's  verdict  cannot  be  dis- 
turbed, and  we  do  not  deem  it  necessary  to  discuss  them. 
It  appears  that  plaintiff  received  on  her  account,  before  the 
action  was  commenced,  the  sum  of  $746.27.  Summarizing, 
then,  the  evidence  shows  that  plaintiff  spent,  in  actual  serv- 
ice for  the  defendant  under  the  contract,  24%  weeks  at  $15, 
amounting  to  $367.50;  that  she  secured  13  contracts,  for 
each  of  which  she  was  entitled  to  an  additional  $10,  amount- 
ing to  $130 ;  that  she  secured  12  contracts  for  which  she  is 
entitled  to  $25  per  contract,  amounting  to  $300,  and  one 
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contract,  which  was  not  fulfilled,  for  which  she  is  entitled 
to  f  12.50 ;  that  she  expended,  in  the  interests  of  the  defend- 
ant, while  performing  her  contract,  $116.34,  making  a  total 
credit  in  her  favor  of  |926.34,  ^Vfll^Mkr  subtracting  the 
amount  received  by  her,  $ 746.27,  leaves  a  balance  of  (  180.07, 
that  plaintiff  is  entitled  to  recover.  This  sum  is  arrived 
at  by  eliminating  the  Haigler  contract.  This  elimination  is 
made  on  the  theory  that  it  was  never  actually  secured  by* 
the  plaintiff  or  accepted  by  the  defendant.  Plaintiff,  in  her 
account,  has  charged  $22.50  for  securing  this  contract. 
This,  deducted  from  the  total  amount  the  jury  found  in  her 
favor,  leaves  $  180.07.  To  reach  this  requires  simply  a  math- 
ematical computation.  We  do  not  feel  disposed  to. reverse 
the  case  on  this  ground,  and  so  affirm  it,  provided  that  the 
plaintiff  remits  all  allowed  by  the  jury  in  her  favor  over 
and  above  this  amount,  and  consents  to  a  judgment  for  the 
amount  herein  found  to  be  due,  within  90  days  from  the 
filing  of  this  opinion. 

II.  This  brings  us  to  a  consideration  of  the  action  of 
the  court  in  dismissing  defendant's  counterclaim. 

While,  in  this  counterclaim,  the  defendant  alleges  cer- 
tain facts'  as  a  basis  for  recovering  damages,  the  proof  falls 
so  short  of  establishing  any  of  them  that  we  think  the  court 
would  be  justified  in  dismissing  it  on  that  account.  But 
the  further  reason  presents  itself,  and  sustains  the  court's 
action.  There  is  no  evidence  showing  any  causal  relation 
between  the  facts  upon  which  the  damages  are  predicated 
and  the  damages  claimed  to  have  been  sustained.  On  the 
question  of  damages,  there  was  but  one  witness.  That  was 
the  defendant,  Jones,  and  his  testimony  was  of  this  char- 
acter: 

"There  was  a  loss  of  $287.50  at  Minburn.  We  sus- 
tained a  loss  of  $60  at  Stuartville,  because  certain  persons 
who  signed  for  tickets  refused  to  purchase  them.  We  sent 
men  up  to  Brandon,  to  help  get  the  work  started.    It  cost 
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us  |30  or  $35.    The  loss  at  Stuartville  was  caused,  as  re- 
ported to  us,  by  part  of  the  signers'  being  irresponsible." 
It  may  be  all  true  that  there  was  loss,  but  there  is 
nothing  t^>b.  oftLJGMfePtoss  is  traceable  to  any  dereliction 
of  duty  or  malfeasance  or  misfeasance  or  breach  of  contract 
on  the  part  of  the  plaintiff.    Her  contract  in  no  way  called 
upon  her  to  aid  in  the  putting  on  of  the  Ohautauquas.    She 
was  noH  required  to  sell  tickets.    Anything  that  she  did  in 
that  line  was  a  gratuity ;  something  for  which  she  was  not 
employed.    It  may  be  that  some  of  these  Ghautauquas  were 
not  financial  successes,  and  it  may  be  true  that  losses  oc- 
curred; but  there  is  nothing  in  the  record  to  show,  aside 
from  the  merest  speculation,  that  the  plaintiff  was  in  any 
way  responsible  for  these  losses.     So  we  say  there  is  no 
causal  connection  between  the  acts  complained  of  and  the 
losses  testified  to.    The  court  was  right  in  sustaining  the 
motion  to  dismiss  the  counterclaim  as  having  no  support  in 
the  evidence. 

The  judgment  of  the  district  court,  therefore,  as  herein 
modified,  is  affirmed  on  condition. — Modified  and  affirmed 
on  condition. 

Ladd,  C.  J.,  Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 
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Stella  Winifred  Holmes,  Appellee,  v.  Frank  A.  Holmes, 

Appellant. 

DIVORCE:    Cruelty— Communication  of  Venereal  Disease  to  Wife. 
1    A  husband's  act  in  knowingly  communicating  to  his  wife  a 
venereal  disease  constitutes  cruel  and  inhuman  treatment,  within 
the  divorce  statute. 

DIVORCE:    Cruelty — Communication    of    Venereal    Disease — SunV 
2    dency  of  Evidence.    Evidence  reviewed,  and  held  sufficient  to 
establish  charge  that  husband  had  knowingly  communicated  to 
his  wife  a  venereal  disease. 


i 
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DIVORCE:    Jurisdiction— Residence  of  Parties.    The  district  court 

3    of  the  county  in  which  the  wife  is  living,  and  to  which  she  has 

removed  with  the  intention  to  permanently  remain  there,  has 

jurisdiction,  under  Section  3171,  Code,  1897,  of  suit  brought  by 

her  for  divorce. 

Appeal  from  Fayette  District  Court. — Alfred  N.  Hobson, 

Judge. 

February  18,  1919. 

Rehearing  Denied  May  21,  1919. 

Action  for  divorce  on  the  grounds  of  cruel  and  inhu- 
man treatment.  Decree  for  the  plaintiff  in  the  court  be- 
low.   Defendant  appeals. — Affirmed. 

Ainsworth  &  Afytes,  E.  R.  O'Brien,  W.  W.  Wooley,  and 
BaiUe  &  Edson,  for  appellant. 

E.  H.  Estey,  W.  B.  Ingersoll,  and  /.  W.  Bane,  for  ap- 
pellee. 

Gaynor,  J. — I.  Plaintiff  and  defendant  were  married 
in  the  city  of  Oelwein  in  this  state,  on  the  5th  day  of  Oc- 
tober, 1916.  At  the  time  of  the  marriage,  plaintiff  was  re- 
siding at  Minneapolis,  Minnesota,  and  the  defendant  was  a 
resident  of  Sioux  City,  Iowa.  During  the  ten  days  follow- 
ing their  marriage,  they  visited  the  cities  of  Cedar  Falls 
and  Sioux  City,  and  on  October  16th,  returned  to  Minneap- 
olis, where  plaintiff  formerly  resided.  Six  acts  of  copula- 
tion are  shown  to  have  taken  place  during  this  time.  While 
at  Sioux  City,  one  Dr.  Lawrence  was  consulted  concerning 
the  condition  of  the  plaintiff.  She  was  then  suffering  from 
nausea,  a  symptom  of  pregnancy.  The  evidence  shows  that 
nausea  may  follow  as  a  consequence  within  that  time,  but 
it  is  of  rather  unfrequent  occurrence.  On  her  return  to 
Minneapolis,  she  Immediately  consulted  one  Dr.  Ida  Mac- 
Keen,  who  gave  her  electric  treatments  and  manipulation, 
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but  made  no  physical  examination  of  her.  On  the  23d  of 
October,  she  again  consulted  this  same  doctor,  and  was 
found  having  difficulty  in  urination,  attended  with  scald- 
ing and  burning.  This  doctor  made  an  examination  of  her, 
and  found  her  private  parts  inflamed  with  a  serous,  san- 
guineous, purulent,  profuse,  inflammatory  exudate,  attended 
by  a  discharge  of  pus  from  the  urethra  and  from  the  vagina. 
The  doctor  took  four  slides  of  the  exude,  and  made  four 
smears  upon  the  slides.  Two  of  the  slides  she  examined  un- 
der a  microscope,  and  found  the  presence  of  gonococcus,  a 
gonorrhea-producing  germ.  On  the  29th  day  of  November 
following,  she  was  examined  by  Dr.  Emmons,  of  Burr  Oak, 
who  pronounced  her  trouble  gonorrhea.  On  the  13th  day 
of  December,  1916,  she  was  again  examined  by  Dr.  Alford,  of 
Waterloo,  who  said  that  he  made  a  thorough  vaginal  ex- 
amination, took  smears  from  the  cervix  and  urethra,  and 
examined  them.  The  examination  disclosed  that  she  was 
suffering,  from  gonorrheal  infection  of  the  urethra,  also  of 
the  cervix,  uterus,  and  both  Fallopian  tubes,  and  he  treated 
her  for  that. 

The  testimony  discloses  that,  before  the  marriage,  the 
plaintiff  was  a  perfectly  healthy  woman,  and  her  private 
parts  in  normal  condition;  that,  within  less  than  two 
weeks  after  her  marriage,  she  was  suffering  from  gonorrhea, 
which  continued  to  develop  until  it  reached  an  exaggerated 
form  of  the  disease.  Her  contention  is  that  the  defendant 
knowingly  communicated  it  to  her.  On  this  she  bases  her 
right  to  a  divorce. 

The  authorities  are  uniform  that  an  act  such  as  is  com- 
plained of  here,  if  proven,  constitutes  cruel  and  inhuman 
treatment,  under  the  statute,  such  as  justifies  the  granting 

of  a  divorce.  The  holding  is  that  the  com- 
l.  divorce:  munication  bv  a*  husband  of  a  venereal  dis- 

craelty:  com-  ' 

munication  of      eaRe  fc  hfs  wife,  knowingly,  is  good  and  suf- 
S'wife.  ficient  cause  for  a  divorce,  and  is  cruelty  of 

the  most  flagrant  kind. 
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.  However,  the  mere  fact  that  the  wife  is  found  infected 
with  this  disease  after  marriage  is  not,  in  itself,  sufficient 
to  justify  the  court  in  granting  a  divorce.  In  Holthoefer  v. 
Holthoefer,  47  Mich.  260,  643  (11  N.  W.  150),  it  is  said,  in 
substance,  that  the  evidence  from  the  physician  and  nurses 
attending  disclosed  that  the  complainant  was  afflicted  with 
a  venereal  disease.  No  charge  was  made  and  no  suspicion 
suggested  against  the  chastity  of  the  complainant.  On  the 
other  hand,  there  is  no  evidence  against  the  defendant,  ex- 
cept the  single  fact  that  his  wife  was  found  to  be  diseased. 
If  it  were  impossible  that  a  virtuous  wife  should  contract 
such  a  disease  otherwise  than  from  the  husband,  perhaps 
the  facts  already  stated  should,  under  the  circumstances, 
be  sufficient  proof  of  his  guilt.  But  it  is  conceded  that  the 
wife  may  innocently  acquire  the  disease  in  other  ways,  and 
the  wife's  case  must  be  supported  by  negative  testimony 
that  she  was  not  in  any  manner  exposed. 

So  we  turn  our  attention  to  the  evidence  touching  the 
physical  condition  of  the  defendant,  prior  to  the  marriage. 

Dr.  Ida  MacKeen  testified  that,  on  the  26th  or  27th  of 

October,  she  informed  the  defendant  that 

2.  divoecb  :  his  wife  was  suffering  with  gonorrhea.    The 

cruelty  *  com- 

munication  of     defendant  said,  "My  God,  where  did  she  get 

venereal  dis- 
ease :  sum-         it  ?"     The  doctor  replied,  "You  ought  to 

clency  of 

evidence.  know."    He  answered  that  he  had  a  eugenic 

examination,  prior  to  his  marriage,  to  know 
that  he  was  absolutely  clean.  The  doctor  replied  that  that 
might  be,  but  that  probably,  somewhere  in  his  long  life,  he 
had  contracted  a  germ  that  might  have  remained  dormant 
or  quiescent,  and,  on  finding  virgin  soil,  became  rejuvenated, 
and  she  was  affected.  He  responded  by  saying  that  he  was 
infected  slightly,  22  years  ago. 

Another  witness,  E.  H.  Farin,  testified  that  he  over- 
heard a  conversation  between  the  defendant  and  one  Fisher, 
in  which  the  defendant  told  Fisher  that  he  had  been  in  to 
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Chicago  with  some  friends,  making  the  rounds  of  the  sport- 
ing houses, — told  of  a  number  of  different  stunts  that  the 
girls  pulled  off ;  heard  him  tell  about  a  visit  to  New  York 
City,  in  which  he  said  that  he  made  the  rounds  of  the  sport- 
ing houses,  and  had  a  good  time.  This  conversation  oc- 
curred about  18  years  ago. 

One  Davis  testified  that,  in  August,  1916,  about  two 
months  before  the  marriage,  he  saw  the  defendant  in  a  road- 
house  with  women  near  Sioux  City,  but  had  no  conversation 
with  him.  The  place  was  considered  a  fast  place.  Defend- 
ant was  then  under  the  influence  of  liquor.  At  another  time, 
he  heard  the  defendant  tell  of  having  women  in  his  room  at 
a  hotel;  heard  him  tell  about  parties  with  ladies  in  the 
hotel.  The  witness  testifies  that,  in  1914  or  1915,  Holmes- 
asked  him  about  a  prescription  for  gonorrhea,  and  was  told 
that  one  Hecklin  had  a  receipt  that  was  good  for  that.  The 
witness  further  testified  that,  about  August  or  September, 
1916,  defendant  asked  him  where  he  could  find  Hecklin,  and 
said  that  he  wanted  to  get  that  receipt. 

Hecklin  testified  that  he  met  the  defendant  in  Sioux 
City,  with  Davis.  Davis  asked  him  for  a  certain  prescrip- 
tion he  had  for  gonorrhea,  and  wanted  to  know  if  a  friend 
could  get  a  copy.  He  told  him,  "Yes,"  and  he  gave  him  the 
prescription.  The  same  witness  testified  that  afterwards, 
in  the  Jackson  Hotel  at  Sioux  City,  some  time  in  Septem- 
ber, 1916,  the  defendant  asked  him  if  he  was  the  man  that 
gave  him  the  prescription  through  Davis,  and  was  informed 
that  he  was,  but  that  he  had  lost  the  prescription.  He  then 
asked  the  defendant  if  the  prescription  helped  him,  and  he 
said,  "Yes," — he  wanted  to  get  it  filled  again ;  that  he  saw 
him  at  the  roadhouse,  at  the  same  time  Davis  testified  to, 
some  time  in  July,  1916. 

Dr.  Lawrence,  called  for  the  defendant,  testified  that, 
on   September  3d,  preceding  the  marriage,  the  defendant 
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came  to  him,  and  told  him  he  had  made  up  his  mind  to  have 
an  operation. 

"I  knew  he  had  a  fistula  before  thstt.  I  examined  him 
at  that  time  with  reference  to  the  operation  for  fistula.  I 
advised  him  to  be  circumcised.  I  told  him  that  he  would  be 
cleaner.  I  said  nothing  about  infection,  and  never  thought 
of  infection  at  that  time,  or  anything  of  that  kind.  Germs 
of  various  kinds  may  get  under  the  foreskin.  I  made  no 
examination  at  that  time  to  determine  whether  he  had 
gonorrhea  or  not,  or  whether  he  ever  had  it.  I  never  made 
any  such  an  examination  of  his  private  parts.  I  only  ex- 
amined him  for  the  purpose  of  circumcision.  I  circumcised 
him  then." 

Defendant  was  asked  this  question  concerning  the  cir- 
cumcision : 

"Didn't  you  tell  your  wife  you  had  been  examined  to 
see  that  you  were  free  from  disease?  A.  I  did  not.  I  told 
her  I  had  a  circumcision,  that  I  might  come  to  her  ^  clean, 
perfect  physical  man." 

The  defendant  denies  that  he  ever  had  any  of  the  symp- 
toms of  gonorrhea;  denies  that  he  was  ever  examined  or 
treated  for  gonorrhea  before  his  wife  accused  him  of  com- 
municating it  to  her;  and  says  that,  after  her  accusation, 
he  was  examined  by  several  physicians.  These  physicians 
testified  that  they  found  nothing  to  indicate  that  he  ever 
had  gonorrhea.  Defendant  denies  practically  all  the  mat- 
ters testified  to  by  the  plaintiff's  witnesses,  touching  his 
admissions  and  previous  conduct.  It  is  true  that  some  of 
the  witnesses  against  him  do  not  come  with  very  clean  rec- 
ords, but  a  summing  up  of  the  testimony  shows  these  facts, 
we  think,  fairly  well  established:  The  plaintiff  is  a  pure, 
virtuous  woman,  and  never  copulated  with  anyone  but  her 
husband,  and  never  was  exposed  to  gonorrheal  affection,  ex- 
cept as  it  may  be  found  in  these  acts  of  copulation.  Imme- 
diately after  copulation,  she  was  afflicted  with  gonorrhea. 
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TheT  defendant  was  about  42  years  of  age ;  had  traveled  a 
good  deal  over  the  country,  and  visited  some  of  the  larger 
cities;  was  vigorous  physically,  and  had,  on  several  occa- 
sions, visited  sporting  houses,  and  consorted  with  lewd 
women ;  and  at  some  time  during  his  life,  had  been  afflicted 
with  gonorrhea.  The  testimony  further  shows  that  one  may 
carry  the  gonococci  in  a  latent  form,  lying  dormant  some 
place  in  the  prostate  or  in  the  urethra  or  some  of  the  sexual 
organs,  and  not  have  any  test  show  it ;  that  he  may  carry  it 
for  several  years ;  and  that  he  may  communicate  it  after  it 
has  lain  apparently  dormant  for  two  years.  Circumcision 
is  not  a  Christian  rite.  It  is  unusual  for  Christian  men 
to  be  circumcised.  Even  among  those  who  consider  circum- 
cision proper,  it  is  performed  in  the  early  life  of  the  child. 
No  doubt,  circumcision  is  conducive  to  cleanliness.  Chris- 
tian men,  however,  do  not  ordinarily  resort  to  circumcision 
to  secure  cleanliness.  Something  must  have  been  in  the 
mind  of  the  defendant,  or  in  the  mind  of  his  physician,  at 
the  time  of  the  circumcision,  that  indicated  that  there  were 
unusual  conditions  requiring  cleanliness  in  this  defendant. 
The  record  discloses  that  the  plaintiff  and  the  defend- 
ant had  been  acquainted  for  a  great  many  years,  though  the 
plaintiff  knew  nothing  of  the  defendant's  habits  of  life.  He 
proposed  marriage  to  her  some  15  years  before,  and  at  in- 
tervals thereafter,  but  had  been  either  turned  down  or 
laughed  down  by  the  plaintiff.  At  least,  she  seems  not  to 
have  taken  his  proposition  seriously  until  the  12th  day  of 
August,  1916,  when  the  engagement  to  marry  was  entered 
into.  Immediately  he  began  to  clean  up.  Why  clean  up? 
Why  did  he  need  cleaning  up?  Why  was  it  deemed  neces- 
sary that  he  be  circumcised,  that  he  might  present  himself 
"a  clean,  sound  man"  to  his  wife  on  the  marriage  day?  He 
says  he  had  never  been  exposed  to  and  never  had  been  af- 
fected with  any  venereal  disease.  Why,  then,  immediately 
after  he  had  engaged  himself  to  marry  this  plaintiff,  whose 
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hand  he  had  so  long  sought  and  desired,  did  he  begin  to 
clean  up?    Why  this  circumcision?    The  question  suggests 
the  answer:   he  thought  he  needed  cleaning  up;  that  there 
were  conditions  that  required  remedying  before  the  mar- 
riage was  consummated.    This  circumstance  has  great  pro- 
bative force,  both  on  his  condition  and  his  knowledge  of  his 
condition  immediately  before  the  marriage.     He  may  have 
hoped  to  avoid  the  effect  that  usually  follows  copulation 
whon  those  conditions  exist.     It  was,  however,  a  reckless 
and  wanton  exposure  of  the  woman  to  consequences  most 
serious  to  her  life  and  happiness.    We  think  the  two  prop- 
ositions are  established :   to  wit,  that  he  was  affected  with 
gonorrhea  at  the  time  of  the  marriage,  and  communicated 
it  to  his  wife;    and  second,  that  he  knowingly,  wantonly, 
and  recklessly  indulged  his  passion,  without  due  care  for 
her  safety.    In  Boardmwi  v.  Boardman,  1  L.  R.,  P.  &  D.  233 
(1865-9),  it  was  held  that,  if  the  husband  knew  that  he  was  " 
in  such  a  state  of  health  that  having  connection  with  his 
wife  would  be  a  reckless  act,  the  communication  of  the 
disease  would  amount  to  cruelty ;  and  that,  when  one  does 
an  act  likely  to  produce  injury,  and  the  injury  follows,  he 
cannot  excuse  himself  by  saying  that  he  hoped  the  probable 
consequences  might,  by  some  peculiar  good  fortune,  not  fol- 
low.   Ordinarily,  the  state  of  a  man's  health  is  within  his 
own  knowledge.    Here  we  have  proof  that  the  state  of  his 
health  prior  to  the  marriage  was  within  his  own  knowledge. 
In  Cook  v.  Cook,  32  N.  J.  Eq.  475,  it  was  said : 
"If  a  husband,  knowing  that  he  is  in  such  a  state  of 
health. that,  by  having  connection  with  his  wife,  he  will 
run  the  risk  of  communicating  venereal  disease  to  her,  reck- 
lessly has  connection  with  her,  and  thereby  communicates 
the  disease  to  her,  he  is  guilty  of  cruelty,  and  the  presump- 
tion is  that  he  knew  his  own  state  of  health,  and  the  prob- 
able result  of  the  connection.     *     *     *     The  proof  of  the 
willfulness  of  the  act  may  reasonably  be  sought  in  surround- 
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ing  circumstances,  in  the  fnwlit'on  of  the  husband,  and  the 
probabilities  of  the  case." 

See,  also,  Carbajal  v.  Fernandez,  130  La.  812  (58  So. 
581) ;  Canfield  v.  Canfield,  34  Mich.  519. 

We  find,  therefore,  that  the  plaintiff's  case  was  proven 
by  that  degree  of  evidence  which  the  law  requires,  and  she 
was  entitled  to  the  decree  which  she  obtained. 

II.  It  is  contended,  however,  that  the  court  had  np 
jurisdiction  of  the  parties  at  the  time  of  the  commencement 
of  this  suit,  and  at  the  time  the  decree  was  entered. 

It  will  be  noted,  from  what  has  been  said  before,  that, 

prior  to  her  marriage,  the  plaintiff  resided 

8'  jurisdicti  n  •        *n  MiDneaP°lis>  Minnesota,  and  the  defend- 

^srulS.ce  of     ant  in  Sioux  city>  Iowa ;  that>  soon  af ter 

the  marriage,  they  moved  to  Minnesota; 
that,  when  this  trouble  arose,  the  plaintiff  left  Minneapolis, 
took  all  her  furniture  with  her,  and  moved  to  Oelwein,  and 
took  up  her  residence  with  her  uncle,  Judge  Bane,  intend- 
ing  never  to  live  with  defendant  again.  She  came  to  Oel- 
wein about  the  2d  of  December.  The  notice  of  this  action 
was  served  on  the  7th  of  December,  1916.  The  showing  by 
her  is  that,  on  or  about  the  2d  of  December,  as  soon  as  it 
became  certain  that  she  was  afflicted  with  this  disease,  she 
packed  up  her  furniture  and  belongings,  and  moved  to  Oel- 
wein, Fayette  County,  arriving  there  the  same  day,  with 
the  full  intention  of  residing  there  and  making  her  residence 
in  that  county;  that  her  father  and  mother  resided  rtear 
Westgate,  Fayette  County,  until  her  father's  death,  in  1912 ; 
that  her  mother  resided  with  her  in  Minneapolis  until  her 
death.  She  said  it  was  her  intention  to  reside  in  Fayette 
County,  where  she  could  look  after  her  farm  in  that  county 
near  Westgate;  that  she  had  no  intention  to  make  any  oth- 
er place  her  home  than  in  Fayette  County;  and  that  her 
presence  there  was  in  good  faith.    A  motion  was  made  to 
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transfer  the  cause  to  Woodbury  County.  This  motion  was 
overruled,  and  this  is  assigned  as  error. 

Section  3171  of  the  Code  of  1897  provides : 
"The  district  court  in  the  county  where  either  party 
resides  has  jurisdiction  of  the  subject-matter  of  this  chap- 
ter." 

Now  it  is  certain  that  no  length  of  time  is  necessary,  to 

fix  the  residence  contemplated  by  this  statute.  The  very 
nature  of  the  action  shows  that  the  rule  of  unity  of  domicile 
does  not  apply.  The  length  of  time  is  not  controlling.  If, 
at  the  time  the  action  is  commenced,  the  plaintiff  is  living 
within  the  county  in  which  the  divorce  suit  is  instituted, 
with  the  intention,  then,  to  permanently  remain  in  the  coun- 
ty, the  right  to  maintain  the  action  in  that  county  is  com- 
plete. This  is  the  showing  here.  See  Sylvester  v.  Sylvester, 
109  Iowa  401. 

Upon  the  whole  record,  we  think  the  case  should  be, 
and  it  is, — Affirmed. 

Ladd,  C.  J.,  Preston  and  Stevens,  J.I.,  concur. 


In  re  Will  of  Byrne. 

Mary  Byrne,  Appellant,  v.  James  Byrne  et  al.,  Appellees. 

WILLS:    Testamentary  Capacity — Evidence — Disinheritance  of  Ohil- 

1  dren.  That  a  father  has  disinherited  his  children  is  not  suffi- 
cient, alone,  for  a  finding  of  mental  incapacity,  although,  if 
there  be  other  evidence  raising  reasonable  question  of  his  tes- 
tamentary capacity,  such  refusal  to  recognize  the  claims  of  his 
family  may  fairly  be  considered  upon  the  merits  of  such  an 
issue. 

WILLS:    Testamentary  Capacity— Sufficiency  of  Evidence.    Evidence 

2  reviewed,  and  held  sufficient  to  establish  testamentary  capacity 
of  testator. 

WILLS:    Testamentary   Capacity— Mental  *  Decay— Intelligent  Com- 

3  prehension  of  Devised  Estate.    The  law  recognizes  no  degree  of 
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mental  decay  as  sufficient  to  deprive  a  person  of  testamentary 
capacity  which  does  not  deprive  him  of  intelligent  comprehen- 
sion of  the  estate  he  is  devising,  or  of  his  capacity  to  appreci- 
ate the  nature  and  effect  of  the  distribution  he  makes  of  his 
estate.  His  memory  may  be  impaired,  he  may  lack  the  mental 
qualities  or  alertness  of  youth,  and  may  not  be  able  to  transact 
business  generally  or  to  enter  in4o  complicated  contracts,  and 
still  may  be  able  to  make  a  valid  will. 

TRIAL:    Instructions — Opinion     Evidence — Error.    An     instruction 

4  that  a  state  of  mental  unsoundness  may  exist  in  a  person  which 
would  render  him  incompetent  to  make  a  will,  notwithstand- 
ing his  apparent  sanity  to  those  with  whom  he  came  in  con- 
tact, and  who  were  not  experts  upon  the  subject  of  insanity,  Is 
objectionable,  in  that  the  jury  would  be  likely  to  understand 
therefrom  that,  even  if  all  the  nonexpert  witnesses  coming  into 
contact  with  the  testator  in  a  business  or  social  way  should 
unite  in  the  opinion  that  he  was  of  sane  and  sound  mind,  yet 
such  an  opinion  must  yield  to  that  of  experts. 

« WILLS:    Validity — Testamentary  Capacity — Instruction  —  Unsound- 

5  ness  of  Mind.  The  instruction  that  any  impairment  of  the  men- 
tal faculties  which  creates  unsoundness  of  mind  disqualifies  a 
person  from  making  a  will,  even  though  he  has  not  reached 
a  state  of  absolute  insanity  or  imbecility,  is  objectionable,  in 
that  it  is  misleading,  and  in  that  a  jury  of  laymen,  especially 
if  at  all  sympathetically  inclined  against  the  will,  might  come 
to  the  conclusion  -that  even  a  slight  impairment  is  all  that  is 
necessary  to  sustain  a  finding  of  testamentary  incapacity. 

Appeal  from  Pocahontas  District  Court. — James  DbLand, 

Judge. 

May  21,  1919. 

Matthew  Byrne  was  twice  married.  He  died,  leaving 
him  surviving  several  children  of  his  first  marriage,  and 
the  wife  and  two  children  of  his  second  marriage.  By  his 
will  he  provided  a  life  support  of  $25  per  month  for  one 
child  of  his  first  marriage,  and  a  legacy  of  f  15  each  to  the 
other  children  of  that  union.  Subject  to  these  gifts,  and 
the  payment  of  his  debts,  his  entire  estate  was  bequeathed 
and  devised  to  his  widow  and  the  two  sons  of  the  last  mar- 
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riage.  The  will  being  offered  for  probate,  the  children  of 
the  first  marriage,  except  two,  unite  in  contesting  its  validi- 
ty. There  was  a  verdict  and  judgment  for  the  contestants, 
and  the  proponent  appeals.  The  sole  ground  of  contest  sub- 
mitted to  the  jury  was  the  alleged  mental  incapacity  of  the 
testator. — Reversed  and  remanded. 

Price  d  Burnquist  and  Lynch  &  Hogan,  for  appellant. 

Healy  d  Faville,  for  appellee. 

Weaver,  J. — The  will  in  question  was  executed  March 
1,  1913,  and  the  testator  died  January  29,  1917,  at  the  age 
of  70  years.  The  contestants  allege,  and  the  jury  found, 
that,  at  the  date  of  said  instrument,  Matthew  Byrne  was 
of  unsound  mind,  to  an  extent  rendering  him  incapable  of 
making  an  intelligent  disposition  of  his  estate.  The  evi- 
dence offered  in  support  of  this  claim  involves,  to  a  large 
extent,  the  story  of  this  man's  life  in  its  entirety.  Many 
alleged  incidents  relating  to  his  acts,  words,  and  conduct 
during  the  period  of  40  years  or  more  preceding  his  death 
are  testified  to  with  particularity  .by  witnesses,  and  pressed 
upon  our  attention  by  counsel,  as  justifying  the  verdict 
and  judgment  below.  The  volume  of  such  evidence  is  quite 
large,  and  we  cannot  attempt  its  restatement  in  this  opin- 
ion with  any  degree  of  fullness ;  but,  having  reached  a  con- 
clusion at  variance  with  the  views  of  the  trial  court,  we 
recite  enough  of  the  showing  to  make  plain  the  grounds  up- 
on which  we  think  a  reversal  is  made  necessary. 

I.  Byrne  was  a  native  of  Ireland,  who  came  to  Ameri- 
ca while  still  a  boy,  and,  except  a  period  of  four  years  here- 
inafter referred  to,  lived  practically  all  the  remainder  of  his 
life  at  or  near  the  town  of  Fonda,  in  Pocahontas  County 
in  this  state.  While  still  a  young  man,  he  married.  The 
wife  of  that  union  died  about  the  year  1887,  having  borne 
him  ten  children,  who  survived  her.  In  1894,  he  married 
the  proponent  of  this  will,  by  whom  he  had  two  children, 
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and  with  whom  he  lived  until  his/  death.  At  his  decease, 
nine  of  the  children  of  the  first  marriage  and  the  two  of 
his  second  marriage  survived  him.  He  was  a  farmer  and 
an  active  cattle  dealer,  and  had  bought  and  sold  several 
different  tracts  of  land.  At  his  death,  he  was^  owner  of  a 
farm  of  240  acres,  and  (as  we  understand  the  record)  a 
house  and  lot  in  town.  He  left  very  little  personal  estate, 
and  his  indebtedness  aggregated  about  f  5,000.  He  never  at 
any  time  until  his  death  relinquished  the  personal  manage- 
ment of  his  property  and  business.  The  children  of  the 
first  marriage,  except  Matthias,  left  home  at  or  before  ar- 
riving at  their  majority,  and  thereafter  made  very  few 
visits  to  their  father.  Since  his  death,  the  son  Parnell  has- 
died.  The  remainder  of  the  children  of  that  marriage,  ex- 
cept Matthias  and  Margaret,  appear  among  the  contestants, 
and  testify  as  witnesses  in  their  own  behalf. 

The  testimony  of  these  children,  upon  which  much 
stress  is  laid  in  argument  by  their  counsel,  relates  almost 
exclusively  to  the  alleged  tyrannical  and  cruel  treatment 
which  they  suffered  at  the  hands  of  their  father,  while  still 
members  of  the  family  home.  For  example,  the  oldest 
daughter,  Katherine,  testified  to  seeing  her  father  strike  her 
brothers  and  sisters  with  buggy  whips  or  cattle  whips,  for 
what  she  describes  as  slight  or  trivial  faults ;  that  she  saw 
him  put  the  children  to  bed  with  a  whip;  that  he  would 
sometimes  strip  them  naked  and  whip  them.  She  says  the 
"main  thing  was  that  the  boys  would  not  do  their  work  to 
suit  him,"  and  that,  in  at  least  two  instances  after  such 
whippings,  she  "saw  their  bodies  would  be  bleeding."  Dur- 
ing the  lifetime  of  her  mother,  she  remembers  occasions 
when  her  father  would  be  whipping  some  of  them,  and  her 
mother  stepped  in  "between  him  and  the  children,  to  protect 
them,"  and  that,  on  such  occasions,  he  struck  her  also.  She 
says  she  never  saw  him  offer  any  violence  to  her  mother  ex- 
cept when  she  interfered  to  protect  her  children. 
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The  witness  says  her  father  also  sometimes  would  kick 
his  horses,  or  "strike  them  with  the  neckyoke,  or  things  of 
that  kind."  He  was  not  intemperate,  she  says,  but  he  was 
profane  and  abusive  in  language. 

After  reciting  these  and  other  similar  occurrences,  the 
witness  was  interrogated  as  follows: 

"Q.  I  want  you  to  tell  the  jury  what  your  judgment 
and  opinion  is,  and  I  want  you  to  base  your  judgment  and 
opinion  solely  and  exclusively  upon  what  you  saw  your  fa- 
ther do,  what  you  heard  him  say,  his  appearance  and  con- 
duct, all  of  which  you  have  related  here  in  your  testimony 
to  the  jury  this  morning,  whether  or  not,  in  the  year  1897, 
your  father  was  a  person  of  sound  or  unsound  mind?  (Mr. 
Price:  We  object  to  that  as  incompetent,  irrelevant,  and 
immaterial.  Overruled.  Proponents  except.)  A.  Un- 
sound.9' 

On  cross-examination,  this  witness  admits  that  she  her- 
self might  have  whipped  some  of  the  children, — her  brothers 
and  sisters, — but  expresses  her  opinion  that  some  of  them 
deserved  the  punishments  given  them  by  her  father,  and 
again  concedes  that  "sometimes  there  was  some  justifica- 
tion and  excuse;  there  were  times  when  he  whipped  me, 
he  might  have  been  justified.  I  cannot  say  as  to  whether 
or  not  his  punishments  of  the  other  girls  was  justified. 
•  *  *  Father  frequently  sold  cattle  in  Chicago.  He  oc: 
casionally  bought  me  and  other  members  of  the  family 
gifts.    He  bought  me  a  gold  watch  in  my  childhood." 

The  son  Thomas  testified  to  much  the  same  story  of 
the  frequency  and  severity  of  the  whippings  administered  by 
his  father  to  the  older  children,  and  to  his  hitting  the  wit- 
nesses' mother  once  or  twice,  when  she  came  between  him 
and  the  children.  He  also  developed  the  fact  that  the  de- 
ceased possessed  a  revolver,  which  he  sometimes  carried, 
and  that,  on  one  occasion,  he  became  involved  in  an  affray 
with  one  Griffin,  in  which  he  shot  and  wounded  the  latter, 
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and  that,  upon  trial  for  the  alleged  felonious  assault  so 
committed,  he  was  acquitted.  Thomas  and  another  one 
or  two  of  the  witnesses  also  say  that  their  father  com- 
plained, on  one  or  more  occasions,  of  having  been  followed 
by  some  unknown  person  in  the  nighttime,  and  that  once, 
someone  tried  to  stop  his  team;  but  neither  witness  had 
any  knowledge  whether  these  things  were  or  were  not  true. 

After  stating  these  incidents,  this  witness  was  asked 
the  same  question  we  have  above  quoted  from  the  examina- 
tion of  his  sister  Katherine,  concerning  his  opinion  wheth- 
er Matthew  Byrne  was  of  sound  mind  during  the  last  20 
years  of  his  life,  and  answered,  "Unsound  mind."  On  cross- 
examination,  he  emphasized  this  expression  by  declaring,  "I 
knew  my  father  was  a  raving  maniac." 

Another  son,  James,  corroborates  the  story  of  Thomas 
and  Katherine  to  some  extent,  but  says  he  never  saw  his 
father  whip  either  P&rnell  or  Matthias  or  Lizzie. 

"Saw  father  cruellv  beat  his  horses.  Saw  him  strike 
mother  once  or  twice.  After  mother  died,  father  used  to 
cry  almost  all  night  long.  That  continued  eight  or  ten 
months.  It  continued  even  after  he  began  to  wait  on  other 
women." 

Basing  his  opinion  on  the  facts  related  by  him,  he  also 
declares  that  his  father  was  of  unsound  mind  as  far  back  as 
he  can  remember  him.  This  witness  had  not  visited  or 
seen  his  father  after  some  date  in  the  year  1911. 

The  daughters  Mary  and  Lizzie  testify  to  the  story  of 
whippings  by  their  father,  but  with  materially  less  particu- 
larity than  is  indulged  in  by  the  witnesses  already  men- 
tioned.  Mary  unites  in  the  opinion  that  the  testator  was 
of  unsound  mind,  but  Lizzie  expresses  no  opinion  on  that 
subject.  Margaret  does  not  testify,  and  does  not  join  in 
the  contest. 

The  contestants  also  called  the  proponent  as  a  witness 
in  their  behalf,  with  the  apparent  purpose  of  drawing  from 
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her  testimony  of  some  kind  which  would  tend  to  support 
their  charge  of  undue  influence.  If  this  was  the  purpose, 
it  does  not  seem  to  have  been  successful,  and,  in  so  far  as 
it  has  any  bearing  on  the  issue  of  mental  unsoundness,  it 
tends  rather  to  negative  their  claim ;  and  such  reference  as 
we  care  to  make  to  the  matter  of  her  testimony  will  be  re- 
served, for  the  present. 

The  foregoing,  we  think,  sufficiently  states,  in  sub- 
stance, the  entire  case,  as  made  by  the  testimony  of  the 
family  in  support  of  the  contest.  In  addition  to  the  family 
witnesses,  certain  non-expert  neighbors  and  acquaintances 
were  called  by  the  contestants,  as  were  also  one  or  two  phy- 
sicians. It  appeared  that,  about  March  1,  1916,  three  years 
alter  the  will  was  executed,  the  testator  went  to  Dubuque, 
and  entered  the  Sisters'  Hospital  at  that  place  for  treat- 
ment, and  remained  there  some  six  or  eight  weeks.  His 
son  Matthias,  to  whom  reference  has  already  been  made, 
had  become  a  helpless  invalid,  if  not  hopelessly  imbecile, 
and  was  then  already  an  inmate  of  that  institution. 

The  postmaster  at  Fonda,  an  old  acquaintance  and 
neighbor,  went  with  Byrne  to  Dubuque,  and,  being  called  as 
a  witness  by  the  contestants,  says  that,  on  the  trip,  Byrne 
talked  with  the  members  of  the  party.  The  witness  noticed 
his  appearance,  manner  of  talking,  and  facial  expression, 
and  saw  nothing  peculiar,  to  attract  his  attention,  except 
that  he  was  a  little  nervous.  His  conversation  was  coher- 
ent; he  knew  what  he  was  talking  about;  he  knew  the  doc- 
tor's name,  and  recognized  the  hospital.  The  same  witness 
saw  and  talked  with  him  again,  after  his  return  home 
from  the  hospital,  and  still  saw  nothing  unusual  in  him. 

Of  other  witnesses  for  the  contestants,  we  may  men- 
tion the  following :  One  Ellis,  an  old  neighbor,  says  he  saw 
him  on  the  street  quite  often,  about  the  time  he  went  to 
Dubuque,  and  sometimes  he  passed  without  speaking,  or  re- 
turning offered  greetings;    but  the  witness  frankly  adds, 
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"He  was  ar  peculiar  man  that  way.  Never  seemed  to  warm 
up  to  me  at  any  time."  Tiedman  simply  saw  him  once  in 
the  street,  bareheaded,  and  with  slippers  on  his  feet,  and 
saw  Dr.  Whitney  following  him  or  accompanying  him.  He 
went  about  six  blocks  to  the  railroad  station,  and  then 
back  home.  One  Sauter  recalls  an  incident  of  22  years 
ago,  when  he  heard  Byrne  and  his  son  Thomas  have  some 
sharp  words  over  the  tardiness  of  the  boy  in  getting  to  Bfis 
work.  One  Ellis  remembers  that,  18  years  ago,  he  saw  one 
of  the  Byrne  boys  engaged  in  hitching  up  a  team ;  and,  as 
he  stooped  over  to  pick  up  the  neckyoke,  his  father  "hit  him 
across  the  back  with  a  rope."  One  Witcraft  went  to  the 
home  af  the  Byrnes  while  Matthias  was  still  there,  in  a 
physically  helpless  condition,  and  while  in  the  sick  room, 
in  company  with  Byrne,  he  heard  Matthias  indulge  in  vile 

* 

and  abusive  language  toward  his  father  and  stepmother,  ac- 
cusing them  of  neglecting  and  starving  him.  Mr.  Byrne 
said  to  the  witness  that  he  had  done  all  he  could  for  his 
son,  and  said  he  was  going  to  see  Dr.  Whitney,  and  try  to 
have  him  sent  to  a  hospital.  At  some  time  during  this  con- 
versation, the  witness  says  Byrne  spoke  to  him,  saying: 

"Help  me  take  this  boy  down  and  put  him  in  the  alley. 
I  won't  harbor  him  any  more.  I  am  going  to  see  Dr.  Whit- 
ney, and  see  if  I  can  have  him  moved.  I  can't  stand  it  any 
more." 

Soon  after  this  alleged  incident,  Matthias  was  sent  to 
Dubuque,  his  father  paying  the  hospital  for  his  care.  One 
McLaughlin  tells  that,  15  years  ago,  he  heard  from  some 
source  that  Byrne  had  accused  him  (the  witness)  of  offer- 
ing him  two  red  pigs,  to  stay  away  from  a  certain  law  suit. 
He  went  to  Byrne  with  the  story  and  denounced  it  as  a  lie, 
but  Byrne  falsely  insisted  upon  its  truth.  After  that  date, 
the  witness  and  Byrne  did  not  speak  to  each  other.  One 
Morrison  says  that,  on  a  Sunday  in  1914,  he,  with  others, 
entered  Byrne's  pasture  without  permission,  to  shoot  ducks 
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on  a  large  slough  in  the  enclosure;  that  Byrne  came  out  to 
drive  them  away,  but  the  party  continued  circling  the 
slough,  in  a  manner  to  keep  Byrne  on  the  opposite  side,  and 
thus  "kept  the  old  man  playing  tag  all  the  afternoon." 
When  the  hunters  started  to  leave,  Byrne  chased  them  a 
distance  of  about  60  rods,  cursed  them,  and  declared,  "I  will 
get  you/7  Collins  testified  that,  in  1906,  Byrne  told  him 
that  he  had  seven  sons,  and  there  wasn't  any  of  them  worth 
powder  enough  to  "blow  them  to  hell/'  and  further  said 
that,  .when  one  of  his  sons  (evidently  James)  came  back 
from  the  Spanish  War,  he  undertook  to  "run  things;"  and 
that  once,  when  the  son  persisted  in  taking  a  horse  from 
the  premises  in  spite  of  Byrne's  orders  to  the  contrary,  the 
latter  went  to  the  house  and  returned  with  a  loaded  gun, 
and  threatened  to  shoot  the  young  man's  head  off  if  he  did 
not  leave  the  animal. 

Michael  Byrne,  a  nephew  of  the  testator's  and  a  cousin 
of  the  defendants',  confirms  these  statements  in  several  par- 
ticulars. He  says  he  heard  Byrne  use  harsh  and  profane 
language  to  his  children,  and  that : 

"He  was  continually  talking  about  them  and  abusing 
them  for  not  doing  their  part  of  the  work  on  the  farm.  Saw 
him  whip  Matthias,  when  a  small  boy,  and  said  he  would 
kill  him  if  he  did  not  do  his  work  better,  and  be  a  better 
boy." 

Witness  saw  him  beat  a  horse  brutally  with  a  neckyoke, 
but  this  was  the  only  occasion  coming  under  the  witness'  at- 
tention of  his  cruelty  to  animals.  Just  before  he  went  to 
Dubuque,  heard  him  say  he  was  going  to  die,  and  the  wit- 
ness advised  him  to  make  his  peace  with  God,  and  consoled 
him  with  the  suggestion  that  he  "had  lived  to  a  ripe  old 
age,  and  had  reached  the  age  when  he  ought  to  die  and  t 
could  expect  to  die."  This  is  the  only  nonexpert  witness, 
outside  of  the  immediate  family  of  the  testator,  who  ex- 
presses the  opinion  that  he  was  of  unsound  mind.     This 
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opinion  is  stated  and  repeated  by  him  with  considerable 
emphasis,  declaring  that  he  had  known  Byrne  for  20  years, 
and  he  had  been  crazy  all  the  time.  He  thought  he  was 
crazy  because  he  talked  "like  a  nut,"  but  it  is  to  be  said 
that  he  relates  no  instance  of  talk  or  conversation  on  part 
of  the  testator  which  is  necessarily  inconsistent  with  mental 
soundness. 

The  expert  witnesses  examined  by  the  appellees  were 
Doctor  Whitney,  Byrne's  family  physician,  and  Doctor 
Walker,  one  of  the  visiting  physicians  at  the  hospital  where 
Byrne  was  treated  in  March  and  April,  1916.  To  an  under- 
standing of  some  parts  of*  the  testimony  of  Dr.  Whitney,  it 
should  be  here  said  that  the  will  offered  for  probate,  in  ad- 
dition to  being  signed  and  witnessed  in  the  usual  manner, 
had  appended  thereto  a  certificate  signed  by  his  physician, 
in  the  following  words: 

"I,  C.  R.  Whitney,  a  practicing  physician  located  at 
Fonda,  Iowa,  do  hereby  certify  that  on  March  1st,  A.  D., 
1913,  I  visited  Matthew  Byrne  for  the  purpose  of  ascertain- 
ing his  mental  condition.  I  found  him  to  be  ip  full  posses- 
sion of  his  mental  faculties  and  his  mental  condition  seemecf 
to  be  in  all  respects  normal. 

"C.  R.  Whitney." 

Testifying  for  the  contestants,  the  doctor  says  he  was 
the  attending  physician  of  the  testator's  family  for  the  last 
10  years  of  Byrne's  life,  and  that,  during  that  time,  Byrne 
was  troubled  with  cardiac  asthma,  and  at  times,  with  his 
stomach  or  bowels.  On  one  occasion,  the  doctor  had  treated 
him  for  acute  nephritis.  He  signed  the  certificate  above 
mentioned  at  the  Byrne  home.  Was  there  with  the 
persons  who  witnessed  the  will,  but  does  not  recall 
at  whose  invitation.  Was  attending  physician  at  the 
time  of  Byrne's  death.  The  cause  of  death  was  general  fail- 
ing of  the  physical  and  mental  forces.  He  was  having  some 
of  his  old  cardiac  asthma.    There  seemed  to  be  a  general 
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breaking  up  of  the  physical  forces.  His  decline  began  about 
a  year  before  his  death.    The  witness  adds: 

"I  remember  the  trip  to  Dubuque.  I  had  a  talk  with 
him  before  he  went  to  Dubuque.  In  advising  with  the  fami- 
ly,  we  concluded  it  was  best  to  take  him  to  the  sanitarium 
or  some  place  for  special  treatment.  The  plan  was  to  get 
him  to  go  willingly.  So  it  was  suggested  that  he  go  to 
Dubuque  and  visit  his  son,  and  he  agreed  to  do  that.  This 
suggestion  was  held  out  to  him  to  avoid  a  controversy.  My 
plan  was  to  have  him  undergo  a  course  of  treatment.  His 
mental  faculties  were  somewhat  impaired  at  the  time  we 
took  him  to  Dubuque." 

The  first  changed  or  abnormal  mental  condition  which 
the  doctor  noticed  in  Byrne  was  just  before  his  trip  to 
Dubuque.  After  his  return  home,  he  was  very  much  im- 
proved. Was  not  exactly  normal,  but  much  improved.  Was 
about  town,  transacting  business.  He  was  able  to  trans- 
act affairs  of  business.  He  never  relapsed  into  the  state  of 
abnormality  in  which  he  was  when  he  went  to  Dubuque. 
There  was  some  deterioration  in  his  mental  condition,  as 
he  approached  death.  When  the  doctor  went  to  the  house  in 
1913,  to  certify  to  the  will,  he  talked  with  Byrne,  examined 
him  physically,  and  remained  with  him  during  the  execu- 
tion of  the  instrument.  On  cross-examination,  he  was  asked 
whether,  in  his  opinion,  Byrne  was  at  that  time  of  sound 
mind,  and  replied : 

"There  is  no  question  in  my  opinion  but  that  he  was  of 
sound  mind  at  that  time.  Prior  to  1913,  I  never  discovered 
any  evidence  of  mental  unsoundness  in  Matt  Byrne  at  all." 

Dr.  Walker,  of  Dubuque,  testifies  to  visiting  Byrne 
while  a  patient  at  the  hospital  in  1916,  and  says  of  him 
that  he  was  not  at  all  times  able  to  carry  on  a  sensible  con- 
versation. Did  not  seem  to  understand  where  he  was. 
Thought  hie  was  at  home.  Was  confused  and  hesitating  in 
his  answers  to  questions.    The  witness,  after  giving  a  some- 
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what  technical  explanation  of  paresis  and  senile  dementia, 
expresses  the  opinion  that  Byrne  was  suffering  from  pare- 
sis, with  a  later  complication  of  senile  dementia.  He  adds 
to  this  statement: 

'In  his  case,  I  believe  paresis  had  only  developed  to 
cause?  a  change  in  his  disposition  to  some  extent:  The 
senile  dementia  developed  later  on." 

Being  asked  for  his  opinion,  based  upon  what  he  saw  of 
Byrne,  he  said : 

"I  believe  that,  during  the  time  that  I  knew  Mr.  Byrne 
while  he  was  a  patient  in  the  sanitarium,  he  was  of  unsound 
mind.  I  think  he  probably  was  troubled  with  senile  de- 
mentia for  a  period  of  three  to  five  years  prior  to  March  1, 
1913,  and  with  paresis,  at  a  rough  estimate,  .probably  five 
to  ten  years  before  that  date." 

To  a  repetition  of  the  question,  he  asserts  that,  in  his 
judgment,  Byrne  had  been  insane  for  a  period  anywhere 
from  eight  to  ten  years.  On  cross-examination,  the  witness 
says  that  both  paresis  and  senile  dementia  are  ordinarily  of 
slow  development,  and  that  men  sometimes  continue  to  con- 
duct business  for  several  years,  before  becoming  wholly  in- 
capable. The  disease,  while  progressive  in  its  nature,  is 
sometimes  remitted  or  at  rest  for  an  indefinite  time  before 
resuming  its  advance.  Senile  dementia  is  a  gradual  break- 
ing down  of  the  brain  tissue.  "There  .cannot  be  sanity 
where  the  tissues  themselves  are  deteriorated."  Such  is, 
in  substance,  the  contestant's  case. 

Turning  now  to  the  counter  showing:  While  Doctor 
Walker,  for  the  contestants,  says  that  he  alone  visited  and 
treated  Byrne  professionally  during  his  stay  at  the  hospital, 
the  proponent  produces  Dr.  McGuire,  of  the  same  city,  who 
testifies  that,  beginning  with  April  9,  1916,  he  attended  and 
treated  Byrne,  as  long  as  he  remained  there.  He  says  he 
found  the  patient  suffering  from  a  nervous  condition — not 
severe.    He  was  able  to  converse  intelligently,  and  had  but 
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few  delusions.  Made  favorable  progress.  When  he  re- 
turned home,  his  delusions  had  disappeared.  His  mental 
condition  was  practically  normal,  for  a  man  of  his  years. 
Speaking  of  senile  dementia,  he  further  says  it  is  ordinarily 
a  disease  of  gradual  approach,  and  a  sufferer  therefrom 
may,  for  several  years,  continue  to  realize  and  understand 
the  claims  of  others  upon  his  bounty,  and  to  appreciate  the 
nature  and  extent  of  his  property,  and  be  competent  to 
transact  ordinary  business.  He  diagnosed  the  trouble  with 
Byrne  at  that  time  as  nervous  exhaustion,  which  is  to  be 
distinguished  from  senile  dementia,  and  stated1  that  such 
condition  had  been  largely  produced  by  worries  over  his 
own  physical  ailments,  and  was  not  incurable. 

Dr.  Murphy,  of  Sioux  City,  was  an  acquaintance  of 
Byrne's  from  the  year  1908,  when  he  first  examined  and 
treated  him.  The  witness  was  also  called  to  see  Byrne  in 
consultation  with  Dr.  Whitney,  just  before  the  patient  went 
to  Dubuque.  On  both  occasions,  this  physician  found  that 
there  was  some  ailment  of  the  patient's  heart  and  stom- 
ach, and  he  testifies  that,  while  such  sickness  might  produce 
some  temporary  mental  disturbance,  it  would  disappear 
with  improvement  of  the  health  in  other  respects.  After 
a  very  full  discussion  of  the  nature,  causes,  and  development 
of  paresis  and  senile  dementia,  Dr.  Murphy  gives  it  as  his 
judgment  that : 

"Mr.  Byrne  was  not,  during  any  of  the  time  that  I 
knew  him  or  had  anything  to  do  with  him,  suffering  from 
either  of  said  diseases.  He  was  not,  at  any  of  the  time  that 
I  knew  him,  suffering  from  any  mental  affection  whatso- 
ever, except  this  psychosis  of  heart  disease." 

The  will  in  controversy  was,  drawn  at  Byrne's  request 
by  E.  A.  Fairbum,  for  mauy  years  president  of  one  of  the 
local  banks,  and  was  witnessed  by  him  and  P.  J.  Mullan, 
a  business  man  of  the  town,  who  had  known  Byrne  30  or 
40  years.    l?he  instrument  was  prepared  at  the  bank  by  Fair- 
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burn,  from  data  given  by  the  testator,  who  directed  him, 
when  ready,  to  call  up  or  bring  with  him  to  the  Byrne  home 
Dr.  Whitney  and  Mr.  Mullan.  This  was  done,  and  the  party 
of  three,  with  the  draft  of  the  will,  went  to  the  testator's 
home,  where  the  instrument  was  signed  by  him,  and  by 
Pairburn  and  Mullan  as  witnesses;  and  Dr.  Whitney  at- 
tached the  certificate  already  referred  to.  The  proponent 
was  not  in  the  room  when  the  business  was  done.  Byrne 
had  been  transacting  business  with  Fairburn's  bank  for  20 
years.  Like  most  men  in  live  stock  business,  he  was  a  fre- 
quent borrower.  In  the  period  of  from  1913  to  1916,  he 
made  Fairburn's  bank  nearly,  if  not  quite,  forty  promissory 
notes,  eight  of  which  were -dated  after  his  return  from 
Dubuque,  several  of  them  being  given  during  the  last  three 
or  four  months  of  his  life. 

Mullan  had  known  Byrne  quite  intimately  for  a  long 
time,  and  visited  him  after  he  returned  from  Dubuque,  and 
never  noticed  any  change  in  him,  except  that  he  was  not  in 
good  physical  health.  Never  observed  any  indication  of  for- 
getfulness  or  delusion,  or  anything  indicating  mental  fail- 
ure. Both  these  subscribing  witnesses  express  their  opin- 
ion that  he  was  then  of  sound  mind. 

It  appears  that,  a  few  days  before  going  to  Dubuque, 
he  held  a  public  sale,  at  which  he  disposed  of  his  horses, 
cattle,  and  farm  machinery.  He  himself  made  all  the  ar- 
rangements for  the  sale,  and  at  his  request,  the  cashier  of 
another  bank  in  town  acted  as  clerk  of  the  sale.  He  was  in 
the  habit  of  doing  business  at  this  bank  also,  and,  during 
the  three-year  period  above  mentioned,  he  had  made  to 
said  bank  23  different  notes.  He  borrowed  money  and  car- 
ried an  account  there  after  his  return  from  Dubuque.  At 
no  time  did  the  cashier  see  any  indication  of  mental  de- 
terioration in  him.  Both  bankers  say  he  was  peculiar  only 
in  being  very  exacting  and  particular  in  his  business  trans- 
actions, to  have  everything  right.    The  opinion  that  he  was 


May  1019]  Byknh  v.  Byrne.  359 

of  sound  mind  was  expressed  by  the  witness  Wood,  cashier 
of  the  Fairburn  Bank,  who  had  known  and  dealt  with  him 
for  35  years;  by  Tolen,  a  merchant  with  whom  he  did  busi- 
ness for  18  years;  by  Leef,  an  implement  dealer,  who  had 
known  him  12  years;  by  Hughes,  a  merchant  with  whom 
he  had  extensive  dealings  for  20  years ;  by  P.  E.  Fairburn, 
a  lawyer  in  Fonda,  who  knew  him  from  1900  to  the  time  of 
his  death,  in  1917 ;  by  Wright,  a  furniture  dealer,  who  had 
known  him  for  25  years,  and  had  done  business  with  him 
for  20  years;  by  Stumpf,  who  worked  for  him  on  the  farm 
in  the  season  of  1914,  and  again  in  1916;  by  Moody,  an 
insurance  man,  who  had  done  business  with  him  for  30 
years;  by  Tice,  a  clergyman,  and  a  near  neighbor  and*  in- 
timate acquaintance  for  8  years ;  and  by  Jordon,  a  real  es- 
tate dealer,  who  had  known  him  for  20  years.  In  1914,  he 
employed  Jordon  to  prepare  a  lease  of  his  farm  to  a  tenant 
with  whom  he  made  his  own  terms,  and  directed  the  wit- 
ness how  he  wanted  the  lease  drawn.  Indeed,  there  is  no 
witness  produced  in  the  trial  from  among  the  neighbors 
and  acquaintances  who  had  known  him  and  dealt  with 
him  during  his  long  residence  in  or  near  Fonda,  who  seems 
ever  to  have  had  the  least  question  as  to  his  mental  sound- 
ness until  three  or  four  years  after  the  will  was  made, 
when  his  health  so  far  failed  him  as  to  induce  the  trip  to 
Dubuque.  His  numerous  borrowings  at  the  banks  were 
made  on  his  personal  credit,  and  his  soundness  both  finan- 
cially and  mentally  appears  to  have  been  universally  recog- 
nized and  respected.  If  we  lay  aside,  for  the  present,  the 
effect  to  be  given  the  opinion  expressed  by  Dr.  Walker,  it 
is  no  exaggeration  to  say  that  there  is  no  single  fact  put  in 
evidence  on  either  side  relating  to  the  history  of  the  life  of 
Matthew  Byrne  which  is  inconsistent  with  the  legal  pre- 
sumption of  his  testamentary  capacity  on  March  1,  1913. 
He  was  then  but  about  66  years  old — an  age  certainly  not 
so  advanced  as  might,  of  itself  suggest  the  existence  of  dis- 
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qualifying  senility.  He  had  suffered  to  some  extent  from 
physical  ailments,  but  was  then,  and  for  the  rest  of  his 
life  continued  to  be,  as  at  all  times  he  had  been,  in  posses- 
sion, control,  and  management  of  his  own  business.  In  the 
small  town  and  vicinity  where  he  lived  substantially  all  his 
mature  years,  and  where  he  must  have  been  more  or  less 
intimately  known  to  practically  every  inhabitant,  not  one 
disinterested  or  unpartisan  witness  is  found  to  say  that,  at 
or  before  that  date,  or  even  after  that  date,  up  to  his  going 
to  Dubuque,  nearly  four  years  later,  he  exhibited  the  slight- 
est indication  of  mental  unsoundness.  True,  some  of  his 
own  children,  who  will  profit  by  invalidating  his  will,  de- 
clare, in  substance,  their  belief  that  he  had  been  insane  dur- 
ing all  the  years  of  the  scope  of  their  memory  of  him ;  but 
when  we  read  the  expressed  grounds  of  that  belief,  its 
worthlessness  as  evidence  is  so  manifest  as  to  be  scarcely 
open  to  argument.  Accepting  the  truth  of  their  state- 
ments,— and  this,  for  the  purposes  of  this  appeal,  we  do, 
notwithstanding  their  inconsistencies  in  many  respects, — 
the  utmost  which  can  be  said  for  their  showing  is  that  Byrne 
was  a  believer  in  the  doctrine  that  to  spare  the  rod  is  to 
spoil  the  child,  and  that  he  carried  the  theory  into  practice 
to  an  extent  which  we  of  the  present  day  and  generation 
would  declare  harsh  and  brutal.  There  are  many  people 
still  living  whose  early  experience  with  strict,  old-fashioned 
parents  and  school  teachers  was  punctuated  and  marked 
with  visible  proof  of  the  general  prevalence  of  the  belief 
that  chastisement  of  the  body/ is  a  means  of  spiritual  im- 
provement, and  that,  in  every  proper  scheme  of  youthful 
education,  "licking  and  learning"  are  to  be  regarded  as  in- 
separable requisites.  Much  to  the  comfort  of  the  modern 
child,  that  system  has,  to  a  great  extent,  fallen  into  "in- 
nocuous desuetude,''  and  there  are  now  but  few  who  be- 
lieve that,  when  Solomon  admonished  parents  to  "train  up" 
a  child  in  the  way  he  should  go,  he  necessarily  meant  to  be 
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understood  as  saying  "trim  up;"  yet  we  have  not  pro- 
gressed so  far  beyond  the  ancient  standards  that  we  can 
afford  to  impute  insanity  to  a  man  who  still  adheres  to  a 
theory  which  but  recently  had  the  general  adherence  of 
good  people.  The  testimony  of  the  contestants  relating  to 
the  punishments  administered  to  them  by  their  father  in 
their  years  of  minority  shows  no  instance  where  the  whip 
was  used  out  of  sheer  wantonness.  They  quite  agree  in  say- 
ing that,  in  punishing  them,  he  charged  them  with  dis- 
obedience, with  failing  to  do  the  work  assigned  to  them,  or 
in  some  other  way  offending  against  his  parental  authori- 
ty; and  the  essence  of  their  present  complaint,  when  re- 
duced to  concrete  terms,  is  that  the  punishments  were  un- 
reasonable and  excessive,  or  that  the  faults  of  which  he 
complained  were  of  a  trivial  character.  And  this  may  be 
admitted ;  but  it  does  not  prove  or  tend  to  prove  mental  un- 
soundness. But,  say  appellees'  counsel,  it  appears  that  he 
sometimes  made  the  children  strip  their  clothing,  in  order 
to  increase  their  suffering  from  the  blows  given  them.  But 
even  that  indignity  has  not  been  unknown  in  the  family  and 
schoolroom;  'and,  while  the  act  may  justly  be  denounced  as 
brutal,  and  may  expose  the  person  responsible  for  it  to  the 
general  condemnation  of  the  community,  no  one  will  con- 
tend that  it  is  sufficient,  of  itself,  to  indicate  insanity.  It 
is  to  be  said,  too,  that  the  story  by  Katherine  of  her  father's 
stripping  his  girls  for  punishment,  after  they  Tiad  reached 
the  age  of  young  womanhood,  is  not  corroborated  by  either 
of  her  sisters  who  testified  on  the  trial.  If  all  said  of  him 
by  his  children  is  true,  he  was  of  a  quick-tempered,  imperi- 
ous disposition,  demanding  prompt  and  exact  obedience, 
and  was  prompt  to  punish,  often  with  unnecessary  severi- 
ty. He  may  have  been,  and  probably  was,  to  a  material  ex- 
tent to  blame  for  the  estrangement  which  grew  up  between 
himself  and  his  older  children;  but,  as  we  shall  see,  the 
fault  was  not  all  on  one  side.    The  children  conceded  that  he 
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provided  them  with  a  reasonable  supply  of  food  and  clothing. 
He  leased  his  land  and  moved  away  for  a  period  of  four 
years,  in  order  to  have  the  advantages  of  a  school.  As  the 
boys  grew  up,  he  often  exhibited  concern  over  what  he 
thought  was  their  waywardness.  None  of  them  stayed  with 
him  throughout  their  minority.  When  Matthias  became  af- 
flicted with  a  disabling  disease,  which  was  thought  to  be  of 
syphilitic  character,  he  was  much  exercised  over  the  ques- 
tion whether  the  boy  had  brought  it  upon  himself  by  his 
own  vice.  He  talked  with  friends  about  his  family  mat- 
ters, to  some  extent,  and  expressed  his  disappointment  over 
the  career  of  his  boys ;  but,  aside  from  the  harshness  of  his 
rule  or  discipline  in  and  about  his  home,  there  is  little,  if 
anything,  to  mark  his  conduct  as  differing  in  any  material 
degree  from  that  of  the  average  man  having  his  opportunities 
and  advantages. 

Much  stress  is  laid  upon  the  fact  that  the  testator,  by 
this  will,  gave  the  children  of  his  first  marriage  (except 
Matthias)  merely  nominal  legacies.    Counsel  admit  that  he 

was  within  his  legal  right  in  doing  so,  but 
i.  wills:  testa-  -  say  that  it  is  so  unnatural  that  a  father 

mentary 

capacity:  should  disinherit  his  children  that  the  fact 

evidence : 

of8cnhbudrenncc      is  not  without  weight   in  considering  the 

question  of  his  mental  soundness.  It  is 
doubtless  true  that,  if  there  be  other  evidence  raising  rea- 
sonable question  of  his  testamentary  capacity,  such  refusal 
to  recognize  the  claims  of  his  family  may  fairly  be  con- 
sidered upon  the  merits  of  such  issue,  but  no  rule  or  prece- 
dent goes  to  the  extent  of  saying  that  a  finding  of  mental 

incompetence  may  be  sustained  on  that 
2.  wills:  tcs-        ground  alone.    An  examination  of  the  facts 

capacity  :y  in  this  case  takes  away  very  much  of  the 

sufficiency  ,,  ... 

of  evidence.         force  of  appellee's  contention  at  this  point. 

Mr.  Byrne  did  not  marry  the  second  time 
until  about  seven  years  after  the  death  of  his  first  wife. 


f 


May  1919]  Byrne  v.  Byrne.  363 

By  that  time,  his  older  children  had  reached  sufficient  ma- 
turity to  have  pretty  well-defined  views  of  their  own  upon 
the  subject;  and,  while  it  is  not  made  a  prominent  feature 
of  the  record;  it  is  not  difficult  to  see  that  the  second  mar- 
riage was  not  to  their  liking,  and  that  some,  if  not  all,  of 
them  acquired  a  dislike  for  their  stepmother.  As  the  years 
passed,  the  fact  that,  as  their  father's  wife,  the  stepmother, 
if  she  outlived  him,  would  share  in  his  estate  by  law,  if 
not  by  will,  became  a  subject  of  their  thought,  and  the 
question  how  this  might  be  prevented  or  circumvented  was 
discussed  between  them,  or  at  least  between  some  of  them. 
As  early  as  1906,  the  son  James,  who  had  left  home,  wrote 
to  his  sister  Katherine,  suggesting  ways  by  which  their 
purpose  could  be  accomplished.  Among  other  things,  he 
says  in  a  letter,  "There  is  a  couple  of  ways  she  can  be  beat 
out  of  a  lot  of  it,  if  it  is  worked  right;"  and  after  stating 
his  plan,  he  adds : 

"Let  me  know  if  all  that  property  is  still  in  his  name. 
The  easiest  way  is  the  best  way,  and  it  will  have  to  be 
worked  on  the  sly." 

In  another  letter  by  James  to  his  sisters,  he  said,  re- 
ferring to  his  father  and  stepmother: 

"I  would  not  pay  any  attention  to  the  old  man.  All  he 
is  after  is  to  get  everybody  out  of  his  road,  so  that  him  and 
that  old  slob  of  his  can  spend  all  the  money." 

These  letters  fell  into  the  hands  of  the  testator.  In 
1904,  the  same  son  wrote  his  father  grossly  disrespectful 
and  abusive  letters.  Thomas  left  home  when  but  14  years 
old,  but  later  returned,  for  a  time.  His  final  leaving  was 
when  about  20  years  old,  from  which  date  all  his  relations 
with  the  home  were  severed,  and  had  been  for  20  years  or 
more  before  his  father's  death.  William  died  at  the  age  of 
19,  and  none  of  the  children  of  the  first  marriage,  except 
Matthias,  remained  at  home  beyond  the  age  of  20.  They  had 
been  scattered  in  various  directions  for  years  before  the 
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will  was  made,  and  the  wife  and  her  two  children  were  all 
who  then  remained  with  the  testator.  That  the  two  branch- 
es of  the  family  should  grow  apart  under  such  circumstanc- 
es is  quite  inevitable,  and  that  the  result  of  it  should  be 
reflected  in  the  father's  will,  even  though  inequitable,  is  not 
at  all  unnatural.  Under  these  circumstances,  it  cannot  be 
said  that  the  father's  act  in  giving  preference  to  his  wife 
and  the  children  she  had  borne  him  affords  any  evidence  of 
mental  unsoundness.  Speaking  of  the  situation  in  its  mor- 
al aspects,  it  may,  of  course,  be  said  that  he  should  have 
sought  reconciliation  with  his  children,  and  evidenced  his 
own  willingness  to  forgive  and  forget,  and  be  himself  for- 
given, by  leaving  them  some  substantial  share  in  his  es- 
tate; but  the  duty  to  seek  reconciliation  was  equally  in- 
cumbent upon  the  children,  even  though  thfey  may  have  felt 
they  had  cause  of  offense  against  their  parent.  These  du- 
ties are,  however,  without  legal  significance  here.  Subject 
only  to  statutory  limitation,  a  man  may  lawfully  devise  his 
.  estate  to  a  single  friend,  or  to  one  who  has  no  claim  of  any 
kind  upon  his  bounty,  even  though,  in  so  doing,  he  is  actuat- 
ed by  resentment  against  those  who,  under  ordinary  cir- 
cumstances, might  reasonably  expect  to  be  favored  by  him. 
What*  we  have  said  respecting  the  estrangement  between 
Byrne  and  the  contestants  furnishes,  also,  all  the  explana- 
tion needed  of  his  somewhat  unusual  act  in  having  his  will 
attested  by  Dr.  Whitney's  certificate  as  to  his  mental  sound- 
ness. What  he  had  learned  of  James'  proposal  to  others  of 
his  prospective  heirs  to  devise  a  scheme  for  excluding  his 
widow  from  the  benefits  of  his  estate,  together  with  his 
shrewd  appreciation  of  the  fighting  qualities  of  the  Celtic 
strain  in  the  blood  of  his  children,  left  him  in  no  doubt 
that  they  would  contest  a  will  unfavorable  to  them,  if 
ground  therefor  were  discoverable;  and  with  a  wisdom 
which  argues  powerfully  for  the  soundness  of  his  intellect, 
he  attempted  to  shut  and  lock  the  door  against  the  usual 
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assault  by  a  disappointed  heir  upon  the  will  of  his  ances- 
tor. So  far  as  shown,  he  consulted  no  lawyer  or  other 
person  upon  the  subject.  He  selected  a  banker  friend  to 
draw  the  will,  dictated  its  terms,  selected  his  own  wit- 
nesses, arranged  for  the  physician  to  be  present  and  see  it 
executed,  and  at  the  same  time  and  place  certify  to  his 
judgment  of  the  man's  mental  condition.  There  is  nothing 
whatever  in  the  evidence  to  justify  a  suspicion  that  this 
act  was  framed  by  friends  or  confederates,  to  clothe  a  man 
of  seriously  impaired  mind  with  a  false  appearance  of  men- 
tal soundness.  The  banker,  the  merchant,  and  the  physician 
make  a  clean  showing  of  good  faith,  and  their  testimony, 
corroborated  and  supported  as  it  is  by  the  presumption  of 
law,  and  by  all  the  witnesses  outside  of  the  contestants 
themselves  (who  show  no  valid  ground  for  their  expressed 
belief  in  their  father's  life-long  insanity),  makes  a  record 
upon  which  it  must*  be  said,  as  a  matter  of  law,  that  the 
verdict  of  the  jury  is  without  support. 

The  testimony  of  Dr.  Walker  alone  is  not  enough  to 
raise  a  jury  issue  upon  this  question.  In  the  first  place, 
while  he  is  quite  positive  that,  when  he  saw  Byrne  three 
years  after  the  making  of  the  will,  the  testator  was  suffer- 
ing from  paresis  and  senile  dementia,  and  states  as  his 
judgment  that  the  process  of  deterioration  must  have  cov- 
ered a  period  of  five  to  ten  years,  he  does  not  say,  and 
in  the  very  nature  of  the  case,  as  he  states  it,  it  is  impos- 
sible for  him  to  say,  to  what  extent  that  loss  of  mental 
power  had  reached  at  the  date  of  the  will,  three  years  be- 
fore he  ever  saw  the  man.  He  tells  us,  as  do  all  the  other  ex- 
pert witnesses — as,  indeed,  we  know  from  common  observa- 
tion and  knowledge — that  the  mental  decay  attending  these 
diseases  is  ordinarily  of  slow  development,  and,  while 
progressive  in  character  and  incurable,  its  progress  is  at 
times  remitted  or  suspended  for  indefinite  periods;  and 
that  men  sometimes  continue  in  business  for  several  years, 
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without  any  marked  exhibition  of  mental  incompetence,  be- 
fore the  deterioration  results  in  complete  incapacity.  Such 
being  an  admitted  truth,  it  is,  as  just  said,  impossible  that 
Dr.  Walker  should  be  able  to  say  that,  on  March  1,  1913, 
Matthew  Byrne  did  not  have  mind  enough  to  know  the  na- 
ture and  extent  of  his  estate,  or  to  appreciate  the  claims,  if 
any,  of  his  children  upon  his  bounty,  or  to  make  an  intelli- 
gent devise  of  his  property  to  the  very  persons  whom  he 
desired  to  receive  it. 

We  have,  time  and  again,  held  that  mental  weakness 
or  decay  will  not  invalidate  a  will,  until  it  has  reached  that 
stage  which  deprives  the  testator  of  capacity  for  intelligent 

action.  Dr.  Walker's  testimony  indicates 
3*  ™J?.i  te8ta"     the  view  that,  in  the  scientific  sense  of  the 

mentary  7 

m^ntai^ecay :  term,  a  man  is  insane  from  the  instant 
corSJrehension  when  the  brain  tissue  begins  to  deteriorate. 
MtateTlsed  Without  attempting  to  debate  that  proposi- 

tion with  the  witness,  it  is  enough  to  say 
that  the  law  recognizes  no  degree  of  mental  decay  as  suffi- 
cient to  deprive  the  person  of  testamentary  capacity  which 
does  not  deprive  him  of  intelligent  comprehension  of  the  es- 
tate he  is  devising,  or  of  his  capacity  to  appreciate  the  na- 
ture and  effect  of  the  distribution  he  makes  of  such  estate. 
His  memory  may  be  impaired;  he  may  lack  the  mental 
qualities  or  alertness  of  youth ;  he  may  not  be  $ble  to  trans- 
act business  generally,  or  to  enter  into  complicated  con- 
tracts; and  still  be  able  to  make  a  valid  will.  Bearing 
these  propositions  in  mind,  it  becomes  apparent  that  Dr. 
Walker's  opinion  is  insufficient  to  supply  the  lack  of  ma- 
terial support  for  the  verdict  which  the  record  otherwise 
discloses. 

We  think  it  unnecessary  to  review  the  authorities  bear- 
ing upon  the  issues  tried.  The  subject  has  been  discussed, 
and  the  rules  of  law  applied  so  frequently,  that  we  will  not 
extend  this  opinion  for  their  further  restatement.    We  con- 
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tent  ourselves,  at  this  point,  by  simple  citation  of  the  fol- 
lowing cases:  Bates  v.  Bales,  164  Iowa  257;  Zinkuia  t>. 
Zinkuia,  171  Iowa  287 ;  Gates  v.  Cole,  137  Iowa  613 ;  Speer 
v.  Speer,  146  Iowa  6;  Perkins  v.  Perkins,  109  Iowa  216; 
Hevening  v.  Smith,  153  Iowa  639,  642 ;  In  re  Will  of  Stuffle- 
beam,  135  Iowa  338 ;  Stutsman  v.  Sharpless,  125  Iowa  335, 
340;   In  re  Will  of  Kester,  183  Iowa  1336. 

II.    Among  other  things,  the  court  instructed  the  jury 

as  follows : 

"You  are  instructed  that  the  fact,  if  shown,  that  the 

testator  transacted  his  own  business,  and 

4.  teial  :  in-  to  all  outward  appearances  seemed  to  be  of 

opinion  evi-         gane  an(j  sound  mind,  to  those  with  whom 

dence :  error.  7 

he  came  in  contact  in  a  business  or  social 
way,  while  competent  to  be  considered  on  the  question  of 
sanity,  does  not,  of  itself,  conclusively  establish  sanity; 
and  you  are  instructed  that  a  state  of  mental  unsoundness 
may  exist  in  such  person  which  would  render  him  incom- 
petent to  make  a  will,  notwithstanding  his  apparent  sanity 
to  those  with  whom  he  comes  in  contact,  and  who  are  not 
experts  upon  the  subject  of  insanity;  and  in  determining 
whether  or  not  the  testator  in  this  case  was  of  sound  mind 
or  was  of  unsound  mind,  at  the  time  of  the  execution  of  the 
said  instrument,  Exhibit  M,  you  should^take  into  considera- 
tion and  carefully  weigh  all  the  evidence  introduced  and 
submitted  to  you  bearing  on  this  subject,  and  therefrom, 
aided  by  these  instructions,  determine  and  say  by  your 
verdict  what  the  very  truth  of  the  matter  is.  And  you  are 
told  that  any  impairment  of  the  mental  faculties  which 
creates  unsoundness  of  mind,  as  that  term  has  been  here- 
inbefore defined,  disqualifies  a  person  from  making  a  will, 
even  though  he  has  not  reached  the  state  of  absolute  in- 
sanity or  imbecility." 

Error  is  assigned  upon  the  giving  of  the  foregoing  para- 
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graph,  but  question  is  raised  that  no  sufficient  exception 
was  preserved  thereto.  * 

In  view  of  the  possible  retrial  of  the  case,  we  think  it 
proper  it  say,  without  regard  to  the  sufficiency  of  the  ex- 
ception, that  the  court's  charge  in  this  particular  cannot  be 
approved.    It  is  open  to  two  objections. 

1.  We  think  the  jury  would  be  likely  to  understand 
therefrom,  though  we  are  quite  sure  the  court  did  not  so 
intend,  that,  although  all  the  nonexpert  witnesses  coming 
in  contact  with  the  testator  in  a  business  or  social  way  unite 
in  the  opinion  that  the  testator  was  of  sane  and  sound 
mind,  yet  such  opinion  must  yield  to  that  of  the  experts. 

2.  The  proposition  that  "any  impairment"  of  the  men- 
tal faculties  which  creates  unsoundness  of  mind  disqualifies 
a  person  from  making  a  will,  even  though  he  has  not  reached 

the  state  of  absolute  insanity  or  imbecility, 

5.  wills:  valid-     is   likewise  misleading.     To   be   sure,   the 

mentaryta  words  "unsoundness  of  mind"  in  that  con- 

rtnfction^un.     nection    may    be   given    a   meaning  which 

of  "mind?"  would  make  the  instruction  harmless;   but 

a  jury  of  laymen,  especially  if  at  all  sym- 
pathetically inclined  against  the  will,  would  readily  seize 
upon  the  phrase,  "any  impairment  of  the  mental  faculties," 
as  a  vaulting  pole  for  a  leap  to  the  conclusion  that  even  a 
slight  impairment  is  all  that  is  necessary  to  sustain  a 
finding  for  the  contestant. 

We  doubt,  also,  whether  there  is  any  evidence  in  the 
record  to  justify  the  instruction,  even  if  it  be  accepted  as 
a  sound  statement  of  law. 

For  the  reasons  stated,  the  judgment  and  verdict  be- 
low must  be  set  aside,  and  the  cause  remanded  for  a  new 
trial. — Reversed  and  remanded. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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Lucy  C.  Long,  Appellee,  v.  Northwestern  National  Life 

Insurance  Company,  Appellant. 

INSURANCE:  Loan  Agreement  Need  Not  Be  Attached.  An  agree- 
ment between  an  insured  and  an  insurer  for  a  loan  on  a  policy, 
which  loan  in  no  wise  affects  the  validity  of  the  policy,  though 
entered  Into  when  the  policy  is  executed,  is  not  an  "application 
or  representation,"  within  the  meaning  of  Sec.  1819,  Code,  1897, 
and  is  pleadable  though  not  attached  to  the  policy. 

Appeal  from  Polk  District  Court. — Hubert  Uttbrback, 

Judge. 

November  16,  1918. 

Rehearing  Denied  May  21,  1919. 

Action  upon  a  policy  of  life  insurance. — Reversed. 

Nourse  &  Nourse,  for  appellant. 

Royal  &  Royal  and  WilUam  H.  Long,  fop  appellee. 

Stevens,  J. — Defendant,  for  answer  to  plaintiff's  c^use 
of  action  upon  a  policy  of  insurance  for  $1,000,  issued  up- 
on the  life  of  William  Long,  alleged  that  insured  formerly 
held  a  policy  issued  by  the  Northwestern  Life  Association, 
„  which  company  later  reorganized  under  the  laws  of  the 
state  of  Minnesota,  as  the  Northwestern  National  Life  In- 
surance Company ;  that  the  former  company  was  organized 
upon  the  assessment  plan,  and  the  latter  upon  the  legal  re- 
serve plan;  that  insured  surrendered  his  policy  in  the 
Northwestern  Life  Association,  and  the  policy  in  suit  was 
issued  to  him  by  the  defendant ;  that,  in  the  adjustment  of 
premium  rates,  the  insured  executed  to  defendant  a  loan 
agreement,  as  follows : 

"This  is  to  certify  that  the  Northwestern  National  Life 
Insurance  Company,  of  Minneapolis,  Minnesota,  had  ad- 
vanced to  me  as  a  loan,  $373.90,  which  I  agree  to  pay  at 
my  option,  on  or  before  the  date  of  the  maturity  of  my 
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policy  of  insurance  in  said  company,  with  interest  computed 
annually,  at  the  rate  of  four  per  cent  per  annum. 

"And  in  consideration  of  the  special  rate  which  I  am 
permitted  to  pay  for  the  maintenance  of  said  policy,  I  here- 
by authorize  the  Northwestern  National  Life  Insurance 
Company  to  advance,  in  addition  to  the  above  loan,  the  sum 
of  $11.05  annually,  being  the  difference  between  the  premium 
paid  in  cash  and  the  regular  annual  premium  for  a  whole 
life  policy  at  age  42,  such  advance,  with  interest  at  4  per 
cent,  computed  annually,  to  be  added  to  the  above  loan,  the 
whole  hereby  being  made  a  lien  upon  Policy  No.  55814,  or 
any  policy  of  insurance  upon  my  life  issued  by  the  North- 
western National  Life  Insurance  Company,  in  exchange 
therefor;  and  I  further  agree,  for  myself  and  my  benefi- 
ciary, that,  if  the  same  is  not  paid  during  my  lifetime,  that 
any  balance  remaining  shall  be  deducted  from  the  amount 
due  me  or  my  beneficiary  on  said  policy  at  its  maturity, 
whether  by  death  or  otherwise. 

"Witness  my  hand  at  Marshalltown,  state  of  Iowa,  this 
28th  day  of  March,  1902. 

"H.  L.  Stuntz,  Witness.  Wm.  Long,  Insured." 

Defendant  also  alleged  that  there  is  due  and  owing  to 
it  thereon  the  sum  of  $817.72,  and  averred  its  willingness  to 
pay  the  balance  of  $182.28.  It  also  alleged  that  it  is  a  cor- 
poration organized  under  the  laws  of  the  state  of  Minneso- 
ta, and  set  out  one  of  the  provisions  of  the  policy,  reciting 
that  same  is  to  be  construed  solely  according  to  the  laws  of 
that  state.  Defendant  did  not,  however,  plead  the  laws  of 
Minnesota.  Plaintiff  interposed  a  demurrer  to  defendant's 
answer,  upon  the  ground  that  it  did  not  affirmatively  ap- 
pear therefrom  that  a  copy  of  the  pretended  loan  agree- 
ment was  attached  to,  or  endorsed  upon,  the  policy,  as  re- 
quired by  our  statute.  Section  1819  of  the  Code  of  1897 
provides  as  follows: 

"All  life  insurance  companies  or  associations  organized 
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or  doing  business  in  this  state  under  the  provisions  of  the 
preceding  chapters  shall,  upon  the  issue  of  any  policy,  at- 
tach to  such  policy,  or  indorse  thereon,  a  true  copy  of  any 
application  or  representation  of  the  assured  which  by  the 
terms  of  such  policy  are  made  a  part  thereof,  or  of  the  con- 
tract of  insurance,  or  referred  to  therein,  or  which  may  in 
any  manner  affect  the  validity  of  such  policy,  or,  upon  re- 
instatement of  a  lapsed  policy,  shall  attach  to  the  renewal 
receipt  a  true  copy  of  all  representations  made  by  the  as- 
sured upon  which  the  renewal  or  reinstatement  is  made. 
The  omission  so  to  do  shall  not  render  the  policy  invalid, 
but  if  any  company  or  association  neglects  to  comply  with 
the  requirements  of  this  section,  it  shall  forever  be  preclud- 
ed from  pleading,  alleging  or  proving  such  application  or 
representations,  or  any  part  thereof,  or  the  falsity  thereof, 
or  any  part  thereof,  in  any  action  upon  such  policy,  and 
the  plaintiff  in  any  such  action  shall  not  be  required,  in  or- 
der to  recover  against  such  company  or  association,  either 
to  plead  or  prove  such  application  or  representation,  but 
may  do  so  at  his  option." 

The  demurrer  was  sustained,  and  the  defendant,  elect- 
ing to  stand  upon  its  answer,  appeals.  Defendant  admitted 
that  it  issued  the  policy  in  suit,  and  that,  subject  to  the 
provisions  of  the  alleged  loan  agreement,  under  which  it 
claims  the  right  to  deduct  from  the  face  of  said  policy  the 
amount  therein  designated,  together  with  the  certain  addi- 
tional annual  advancements  therein  provided  for,  it  is  liable 
for  the  face  of  such  policy.  The  only  question,  therefore, 
necessary  for  our  consideration  is:  Should  defendant,  not 
having  endorsed  a  true  copy  thereof  upon  said  policy,  be 
permitted  to  plead  the  said  loan  agreement  herein,  or  offer 
evidence  thereof?  It  is  conceded  that  assured  executed  a 
written  application  for  insurance,  and  that  a  true  copy 
thereof  is  endorsed  upon  the  policy.  The  instrument  in 
question,  although  executed  at  the  same  time  as  the  ap- 
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plication,  was  wholly  separate  and  distinct  therefrom. 

The  contention  of  counsel  for  appellee  is  that  it 
amounts  to  a  representation,  within  the  meaning  of  the 
statute  above  quoted,  and  that  same  is  an  agreement  af- 
fecting the  validity  of  the  policy,  and  is  required  by  said 
statute  to  be  endorsed  upon  the  policy. 

It  was  held  by  this  court  in  Lewis  v.  Burlington  Ins. 
Co.,  71  Iowa  97,  Robey  v.  State  Ins.  Co.,  146  Iowa  23,  and 
Nutter  v.  Des  Moines  Life  Ins.  Co.,  156  Iowa  539,  that  a 
copy  of  a  premium  note  must  be  attached  to,  or  endorsed 
upon,  the  policy. 

It  is  claimed  by  counsel  for  appellee  that  the  purported 
indebtedness  due  the  company  from  assured  is  not  for  mon- 
ey loaned,  and  that  no  money  was,  in  fact,  loaned  to  him. 
On  its  face,  however,  it  acknowledges  that  defendant  has 
loaned  assured  the  sum  therein  named.  If  the  instrument 
in  question  was,  in  fact,  executed  in  payment  of  premium 
due,  or  to  become  due,  and  by  the  terms  thereof  or  as  a 
matter  of  fact  the  policy  would  be  invalidated  by  the  non- 
payment thereof,  then  it  would  be  analogous  to  a  note,  and, 
under  our  prior  decisions,  a  copy  thereof  should  have  been 
attached  to,  or  endorsed  upon,  the  policy. 

It  is,  of  course,  manifest  that  the  loan  agreement  is  not 
a  part  of  the  application  for  insurance,  and  we  are  unable 
to  see  wherein  the  validity  of  the  policy  is  in  any  way  affect- 
ed thereby.  Assured  was  not  required  to  pay  the  same  to 
prevent  forfeiture  of  the  insurance,  as,  by  the  terms  of  the 
agreement,  any  balance  remaining  unpaid  at  the  death  of 
assured  should  be  deducted  from  the  amount  of  the  insur- 
ance. The  policy  could  not,  therefore,  be  rendered  invalid 
by  the  nonpayment  of  the  loan,  although,  if  assured  lived 
long  enough,  the  whole  amount  of  the  policy  might  be  ab- 
sorbed by  the  indebtedness  due  the  company.  The  demur- 
rer admits  that  the  loan  agreement  is  what  it  purports  to 
be.    Clearly,  it  is  not  on  its  face  a  part  of  the  application 
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for  insurance,  nor  in  any  sense  a  representation,  which  is 
defined  by  Cooley  as  follows:     . 

"A  representation  has  been  defined  as  an  oral  or  writ- 
ten statement,  made  by  the  insured  to  the  insurer,  of  cer- 
tain facts  or  conditions  tending  to  induce  the  insurer  to 
assume  the  risk,  by  diminishing  the  estimate  he  would  oth- 
erwise have  formed  of  it."  2  Cooley's  Briefs  on  the  Law 
of  Insurance  1127. 

The  instrument  in  question  does  not  relate  to  the  char- 
acter of  the  risk,  nor  does  it  contain  any  statement  or  rep- 
resentation which  could  be  construed  as  an  inducement  to 
the  acceptance  thereof  by  the  defendant.  The  instrument 
purports  to  be  an  obligation  for  money  loaned  by  the  de- 
fendant to  plaintiff,  and  an  agreement  to  pay  certain  speci- 
fied advancements  thereafter  to  be  made  annually  by  the 
defendant.  It  is  not,  by  the  terms  of  the  contract  of  in- 
surance, made  a  part  thereof  or  referred  to  therein,  nor 
does  it  in  any  manner  affect  the  validity  thereof.  By  plead- 
ing the  same,  defendant  does  not  assail  the  validity  of  the 
policy,  nor  deny,  or  seek  to  avoid,  its  obligation  under  the 
policy,  but  asks  only  that  the  amount  claimed  to  be  due 
thereunder  be  deducted  from  the  face  of  the  policy,  and  al- 
leges a  willingness  to  pay  the  balance.  The  amount  speci- 
fied is  designated  as  a  loan,  and,  by  its  terms,  defendant  is 
given  a  lien  upon  the  policy  as  security  for  the  payment 
thereof.  The  distinction  between  the  obligation  in  question 
and  a  premium  note  is  obvious.  A  failure  to  pay  the  lat- 
ter may  work  a  forfeiture  of  the  policy  and  defeat  recovery 
thereon,  thereby  affecting  the  validity  thereof;  whereas 
nonpayment  of  the  instrument  in  question  would  not  defeat 
recovery,  and  defendant  is  only  entitled  to  have  the  amount 
due  it,  if  any,  deducted  from  the  face  of  the  policy.  It  fol- 
lows that  the  demurrer  should  have  been  overruled. — Re- 
versed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


374  Malone  v.  Grand  Lodge,  A.  O.  U.  W.  of  Iowa.  [186  Iowa 

Aones  M.  Mai/>ne,  Administratrix,  Appellant,  v.  Grand 
Lodge,  A.  O.  U.  W.  of  Iowa,  Appellee. 

INSURANCE:    Failure  to  Apply  Excess  Assessment.    A  forfeiture 

1  may  not  be  declared  for  nonpayment  of  an  assessment,  when  the 
insurer  has  an  unapplied  assessment  in  his  possession. 

INSURANCE:    Refusal  to  Receive  Assessment    A  forfeiture  may 

2  not  be  declared  when  the  insured  offers  to  pay  an  assessment, 
and  such  offer  is  refused,  on  the  mistaken  assumption  by  the 
insurer  that  the  insured  is  in  default  in  the  payment  of  a  prior 
assessment. 

INSURANCE:    Waiver  of  Prompt  Payment.    An  Insured  may  not 

3  claim  that  the  insurer  has  waived  the  prompt  payment  of  as- 
sessments when  his  default,  if  any,  occurred  Immediately  after 
he  had  been  specifically  notified  that  promptness  would  be  in- 
sisted on. 

Appeal  from  Polk  District  Court — Thos.  J.  Guthrie,  Judge. 

November  22,  1918. 

Rehearing  Denied  Mat  21,  1919. 

Action  on  mutual  benefit  certificate.  Verdict  for  de- 
fendant by  direction  of  the  court. — Reversed. 

B.  J.  Cavanagh,  for  appellant. 

E.  B.  Ev<ms,  for  appellee. 

Stevens,  J. — I.  Patrick  J.  Malone  became  a  member 
of  the  defendant  order  on  May  3,  1910,  and  died  April  26, 
1915.     Plaintiff  is  the  administratrix  of  his  estate,  and 

brings  this  suit  to  recover  upon  his  certifi- 

1#  failure ^to* '         cate  °*  membership.    The  beneficiary  named 

SSe^smentf8       in  the  certificate  died  before  the  member.   At 

the  time  of  becoming  a  member,  he  paid  an 
initiation  fee  of  $3.00,  and  an  amount  equal  to  one  full 
monthly  assessment.  The  defense  pleaded  is  the  forfeiture 
of  his  membership  by  the  nonpayment  of  monthly  assess- 
ments for  the  months  of  February,  March,  and  April,  1915. 
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In  reply  to  defendant's  answer,  plaintiff  alleged  that  it  was 
in  possession  of  one  full  advance  monthly  assessment  at 
the  time  of  the  member's  death,  and  that,  if  same  had  been 
applied  to  the  payment  of  the  assessment  payable  in  Feb- 
ruary, deceased  died  in  good  standing  in  said  order;  that, 
by  its  conduct,  it  waived  its  right  to  forfeit  his  certificate 
of  membership  because  of  the  failure  to  promptly  pay  as- 
sessments; and  that  it  was  estopped  from  claiming  non- 
payment thereof  according  to  its  by-laws. 

The  facts  relied  upon  by  plaintiff  to  establish  the  alle- 
gations of  her  reply  are  the  payment  of  one  full  assess- 
ment at  the  time  of  the  member's  initiation;  that,  some 
time  during  the  month  of  January,  plaintiff,  by  telephone, 
requested  the  recorder  of  the  subordinate  lodge  to  pay  the 
member's  dues  for  January;  that  the  recorder  promised 
to  do  so,  and,  on  the  11th  day  of  February,  at  a  monthly 
meeting  of  the  subordinate  lodge,  which  was  after  the  time 
allowed  for  the  payment  thereof,  there  was  appropriated  out 
of  the  funds  of  the  lodge  the  necessary  amount  to  pay  the 
January  assessment,  and  same  was  then  paid;  that,  some 
time  in  March,  and  after  a  letter  had  been  written  to  the 
member  by  the  grand  recorder,  notifying  hinf  of  his  suspen- 
sion from  membership,  and  requesting  him  to  apply  for  re- 
instatement under  the  rules  and  provisions  of  the  order,  she 
again  called  the  recorder  by  telephone,  and  offered  to  pay 
assessments  then  due,  but  was  informed  by  him  that,  as  her 
mother,  who  was  named  as  beneficiary  in  the  certificate, 
had  died,  no  further  assessments  could  be  received  until  a 
new  beneficiary  was  named. 

It  was  stipulated  by  counsel  upon  the  trial  that,  at 
the  time  Malone  made  application  for  membership,  which 
was  in  March  or  April,  1910,  he  paid  a  sum  equal  to  one 
full  monthly  assessment,  which  was  placed  in  the  benefit 
fund,  and  that  he  paid  all  of  his  assessments  and  dues  for 
each  and  every  month  as  they  matured  and  became  due, 
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from  the  first  day  of  May,  1910,  to  the  31st  day  of  January, 
1915.  If  the  member  paid  a  full  assessment  for  each  month, 
including  the  month  of  May,  1910,  and  for  each  succeeding 
month,  including  January,  1915,  it  would  appear  that  the 
amount  of  the  one  monthly  assessment  paid  at  the  time  of 
his  initiation  must  be  in  the  possession,  of  the  defendant, 
and  should  have  been  applied  to  the  payment  of  the  Febru- 
ary assessment.  The  society  could  not  forfeit  the  certificate 
while  it  held  one  full  unapplied  monthly  assessment.  Wait 
v.  Mystic  Workws,  140  Iowa  648 ;  Sleight  v.  Mystic  Toilers, 
133  Iowa  379.  Nor  was  the  member  liable  for  assessments 
leviedxprior  to  the  time  when  he  became  a  member  of  the 
society.  Hetzel  v.  Golden  Precept,  129  Iowa  655 ;  Clark  v. 
Iowa  St.  Trav.  Men's  Assn.,  156  Iowa  201. 

If  defendant  were,  in  fact,  in  possession  of  one  full 
monthly  assessment,  and  same  had  been  applied  to  the  pay- 
ment due  and  payable  in  the  month  of  February,  then  his 

certificate  would  not  have  lapsed,  under  the 
2"  refusatNto  :         i*ules  of  the  order,  until  the  expiration  of 
scssment8"  the  ^me  *or  payment  of  the  monthly  assess- 

ment due  and  payable  during  the  month  of 
March.  The  Evidence,  without  conflict,  shows  that  plain- 
tiff, who  had  for  some  time  paid  the  dues  and  assessments 
eof  deceased,  on  March  25th  called  the  recorder  by  telephone, 
and  offered  to  pay  the  amount  due,  but  was  informed  that 
the  society  could  not  accept  the  same  until  a  new  benefi- 
ciary had  been  designated  by  the  member.  Plaintiff,  at  the 
time,  insisted  upon  paying  the  dues,  but  same  were  refused 
by  the  recorder. 

It  is  true  that  plaintiff  did  not  tender  the  exact  change 
to  the  recorder,  but  this  was  unnecessary.  Defendant  was, 
at  the  time,  claiming  a  forfeiture  of  the  certificate  of  mem- 
bership, and  insisting  upon  the  production  of  a  health  cer- 
tificate before  reinstatement.  Nothing  could  have  been 
gained  by  making  a  further  tender.    Plaintiff  was  given  to 
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understand  that  the  assessment  would  not  be  accepted  until 
a  new  beneficiary  was  named.  Byram  v.  Sovereign  Camp, 
108  Iowa  430.  In  oral  argument,  counsel  for  appellee  con- 
tended that  no  assessment  was  levied  against  deceased  that 
was  payable  during  the  month  of  May,  but  stipulated  upon 
the  trial  that  he  paid  all  dues  and  assessments  levied 
against  him  from  May  1,  1910,  to  January  31,  1915.  If  no 
assessment  was  levied  for  which  he  was  liable  in  May,  1910, 
the  stipulation  is  too  broad;  but  the  jury  might  possibly 
have  found,  from  the  record  before  us,  that  an  assessment 
was  paid  for  that  month  in  addition  to  the  sum  paid  upon 
initiation. 

II.  The  contention  of  appellant  that  defendant  waived 
its  right  to  demand  prompt  payment  of  dues  and  assess- 
ments cannot  be  sustained.    ConkUng  v.  Knights  &  Ladies, 

183  Iowa  065,  and  O'Connor  v.  Knights  & 

3-  ^™*N0cfE:         Ladies,  178  Iowa  383,  do  not  involve  simi- 

payment.  ^ar  ^acts-     While,  upon  the  record  before 

us,  a  jury  might  possibly  have  found  that 
the  payment  made  by  the  recorder  at  the  request  of  plain- 
tiff was,  in  fact,  made  after  January  31st,  plaintiff  was  no- 
tified that  thereafter  the  member  would  be  required  to  pay 
dues  and  assessments  promptly.  There  was  nothing  in  the 
transaction  to  mislead  or  lull  her  or  the  member  into  the 
belief  that  the  payment  of  future  assessments  might  be 
deferred  beyond  the  time  fixed  by  the  by-laws  of  the  so- 
ciety. 

III.  As  the  judgment  of  the  lower  court  must  be  re- 
versed, and  the  case  remanded  for  a  new  trial,  we  do  not 
adjudicate  plaintiff's  claim  of  waiver  and  estoppel,  based 
upon  the  transaction  of  March  25th.  For  the  reasons  in- 
dicated, the  judgment  of  the  court  below  must  be,  and  is, — 
Reversed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 
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E.  C.  Noyes,  Appellee,  v.  Des  Moines  Club,  Appellant. 

APPEAL  AND  ERROR:    Law  of  Case.    A  holding,  on  appeal,  that 

1  a  jury  question  was  presented  on  the  issues  of  negligence  and 
contributory  negligence,  is  the  law  of  the  case  on  all  future  ap- 
peals on  substantially  the  same  evidence. 

WITNESSES:    Contradicting  Irrelevant  Matter.    It  is  not  necessa- 

2  rily  reversible  error  for  the  court  to  permit  the  contradiction 
of  immaterial  and  irrelevant  matter  voluntarily  developed  by 

-     both  parties. 

NEGLIGENCE:     Instructions— Degree  of  Care,  etc. — Instructions  as 

3  to  the  degree  of  care  required  in  the  maintenance  of  a  gate  to 
an  elevator,  and  as  to  the  necessity  of  notice,  express  or  im- 
plied, of  the  defective  condition  thereof,  reviewed,  and  held  to 
fully  protect  the  defendant. 

TRIAL:     Excessive  Verdict— $8,000.    On  the  issue  whether  a  verdict 

4  is  legally  excessive,  some  'fair  consideration  must  be  given  to 
the  recognized  nation-wide  change  in  economic  conditions.  Ver- 
dict of  $8,000  for  very  serious  personal  injury  held  nonexcessive. 

Appeal  from  Polk  District  Court. — Hubert  Uttdrback, 

Judge. 

January  27,  1919. 

Rehearing  Denied  May  21,  1919. 

Action  for  damages.  Verdict  for  plaintiff.  Defendant 
appeals.    For  statement  of  facts,  see  Noyes  v.  Des  Moines 

Club,  178  Iowa  815.— Affirmed. 

Parker,  Parrish  <£•  Miller  and  C.  Woodbridge,  for  ap- 
pell  ant. 

E.  P.  Hudson,  R.  L.  Hudson,  and  W.  L.  Smith,  for  ap- 
pellee. 

Stevens,  J. — I.  This  is  the  second  time  this  case  has 
been  before  us  on  appeal.  Upon  the  former  trial,  the  court 
directed  the  jury  to  return  a  verdict  for  defendant,  upon 
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the  ground  that  no  negligence  was  shown. 
1.  appeal  and        The  question  of  plaintiff's  contributory  neg- 

ERROR  *      1&.W 

of  case.  ligence  was  also  urged  upon  that  appeal. 

A  careful  comparison  of  the  record  upon 
this  and  the  former  appeal,  reveals  but  little  difference 
therein.  Some  additional  evidence,  largely  cumulative  in 
character,  was  offered,  but  this  does  not  tend  materially  to 
remove  the  conflict. 

The  court  held,"  upon  the  former  appeal,  that  the  cause 
should  have  been  submitted  to  the  jury;  and,  as  the  ques- 
tion both  of  defendant's  negligence  and  plaintiff's  contribu- 
tory negligence  was  involved  and  passed  upon  by  the  court, 
the  holding  there  announced  is  decisive  and  binding  upon 
this  appeal.  Boeck  t>.  Modern  Woodmen  of  America,  183 
Iowa  211 ;  Hatcthorne  v.  Delcmo,  183  Iowa  444. 

II.  Counsel  for  defendant  offered  many  requests  for 
instructions,  all  of  which  were  overruled.  We  are  unable 
to  discover  any  prejudicial  error  of  the  court  in  this  re- 
spect. Several  of  the  requested  instructions  were  argu- 
mentative in  character,  and  gave  too  much  prominence  to 
particular  items  of  evidence.  While  some  of  the  sugges- 
tions therein  set  forth  might  properly  have  been  included 
in  the  court's  charge,  yet,  taken  as  a  whole,  the  instructions 
given  by  the  court  were  reasonably  full  and  complete,  and 
fairly  submitted  the  case  to  the  jury.  An  extended  discus- 
sion of  the  errors  relied  upon  in  the  refusal  to  give  the  of- 
fered instructions  is  not  called  for. 

III.  Counsel  for  plaintiff,  upon  cross-examination  of 
a  witness,  elicited  evidence  regarding  a  conversation  be- 
tween the  witness  and  plaintiff  regarding  the  condition  of 

the  automatic  elevator  gate  at  a  time  sub- 

"  TODtpadfcttog       sequent  to  the  injury.    The  answers,  to  some 

matte?111  extent,  left  the  meaning  of  the  witness  in 

doubt;  whereupon  defendant's  attorney  re- 
called the  witness,  and  had  him  detail  the  conversation. 
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Plaintiff  was  then  permitted,  over  defendant's  objection, 
to  take  the  stand  and  give  his  version  of  the  conversation, 
which  resulted  in  leaving  the  evidence  in  direct  conflict  as 
to  what  occurred.  As  the  conversation  was  gone  into  by 
counsel  for  both  parties,  and  their  respective  versions  placed 
before  the  jury,  in  the  absence  of  a  showing  of  prejudice, 
there  should  not  be  a  reversal  upon  this  ground. 

IV.  Exceptions  were  also  taken  to  the  court's  ninth 
instruction.  The  ground  of  the  exception  here  urged  was 
included  in  one. of  defendant's  requested  instructions.    The 

instruction  complained  of  placed  upon  the 

3'  tastroctSon"  -       defendant  the  duty  to  exercise  reasonable 

ca?reot?f  an<*  ordinary  care  in  maintaining  the  gate 

at  the  entrance  to  the  elevator  in  a  reason- 

.  ably  safe  condition.  The  jury  was  specifically  told  that  it 
was  not  the  duty  of  defendant  to  furnish  an  operator  for 
the  elevator  and  gate,  nor  to  maintain  someone  constantly  in 
charge  thereof.  The  duty  to  exercise  such  care  as  a  rea- 
sonably prudent  person  would  have  exercised  in  inspect- 
ing the  gate  was  enjoined  upon  the  defendant.  The  court 
also  told  the  jury  that,  unless  it  appeared  from  the  evidence 

.  that  defendant  had  notice  that  the  gate  was  not  in  place, 
or  not  in  working  order,  for  a  sufficient  length  of  time  prior 
to  the  accident  to  have  enabled  the  same  to  be  remedied, 
the  defendant  could  not  be  charged  with  negligence.  The 
evidence  was  in  conflict  as  to  whether  the  gate  had  pre- 
viously failed  to  work.  The  burden  was  {placed  upon  plain- 
tiff, under  the  instruction,  to  show  that  the  defendant  knew 
the  gate  was  not  in  places  at  the  time  of  the  accident,  or 
had  been  out  of  working  order  for  such  a  length  of  time 
that,  by  the  exercise  of  ordinary  care,  defendant  should 
have  obtained  knowledge  thereof,  and  failed  to  remedy  the 
same.    The  instruction  was  not  unfavorable  to  defendant. 

V.  The  verdict,  which  was  for  |8,000,  is  vigorously 
assailed  by  counsel  as  excessive,  and  the  result  of  passion 
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or  prejudice  on  the  part  of  the  jury.    We 
4.  trial:  exces-      find  nothing  in  the  record  to  sustain  the 

sive   verdict : 

$8,000.  latter  claim.     No  testimony  whatever  was 

offered,  and  the  record  discloses  nothing  as 
happening  during  the  trial,  from  which  it  could  be  inferred 
that  the  jury  might  have  been  influenced,  in  reaching  their 
conclusion,  by  ulterior  motives  or  influence.    Prior  to  the 
accident,  plaintiff,  who  was  26  years  of  age,  was  earning 
|70  per  month,  and  at  the  time  of  the  trial,  $ 65  per  month. 
His  former  weight  was  about  178  pounds;  but  since  the  ac- 
cident, he  has  weighed  from  138  to  144  pounds.    He  fell  a 
distance  of  16^  feet,  striking  upon  a  hard  floor.    He  ap- 
pears to  have  been  partially  conscious,  when  rescued,  and 
claims  to  have  suffered  severe  pain  from  his  injuries.    He 
was  confined  to  his  bed  for  about  10  days,  and  was  unable 
to  work  for  several  weeks.     The  physician  who  attended 
him  testified  that  he  was  bruised  in  several  pl&ces,  prin- 
cipally on  the  back.    He  suffered  a  severe  contusion  of  the 
tissues  of  the  badk,  between  and  a  little  above  the  shoul- 
der blades.    His  scalp  was  cut  in  several  places;  the  lower 
part  of  the  cervical,  and  the  upper  part  of  the  dorsal,  ver- 
tebrae were  injured.    This  witness  further  testified  that,  at 
the  time  of  the  last  trial,  plaintiff  was  suffering  from  the 
effects  of  some  of  the  injuries ;  that  he  has  fever  daily,  and 
if  this  continues,  will  probably  have  a  permanently  diseased 
condition  of  some  of  the  bones  of  the  vertebrae;   that  he 
has  a  large  curvature  at  the  junction  between  the  dorsal 
and  cervical  vertebrae.    He  gave  it  as  his  judgment  that 
the  condition  of  the  injured  vertebrae  indicates  tubercu- 
lar trouble.    Other  experts  called  on  behalf  of  plaintiff  tes- 
tified to  the  curvature  of  the  spine;    that  he  is  slightly 
stooped;   that  he  has  an  abnormal  temperature;    and  Dr. 
Ely  testified  that  he  examined  him,  shortly  before  the  trial, 
and  found  his  pulse  very  rapid ;   that  it  was  120  when  the 
examination  began,  and  rose  to  148  before  it  was  concluded. 
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This,  however,  may  be  accounted  for,  in  part  at  least,  by 
nervousness  due  to  the  examination. 

All  of  the  expert  witnesses  testified  to  symptoms  of 
tubercular  infection.  Numerous  witnesses  who  had  worked 
with  plaintiff  prior  to  the  accident  testified  that  he  was  not 
then  stooped,  and  that  he  is  not  able  to  do  as  heavy  work 
as  formerly.  He  complains  of  pain  in  his  back,  and  his  wife 
testified  that  his  sleep  is  often  disturbed ;  that  he  lies  with 
a  pillow  under  his  back,  and  frequently  is  so  exhausted 
when  he  returns  from  his  day's  labor  that  he  immediate- 
ly retires;  and  that  she  always  applies  liniments  and  al- 
cohol, with  rubbing,  before  he  retires ;  that  he  at  times  has 
difficulty  in  breathing,  has  dizzy  spells,  and  a  numbness  in 
one  arm  and  hand. 

The  immediate  loss  of  time  and  earnings,  together  with 
the  pain  and  suffering  endured,  would  hardly  justify  a  ver- 
dict in  plaintiff's  favor  of  f  8,000.  His  earning  capacity  does 
not  appear  to  have  been  materially  lessened,  but  he  cannot 
follow  his  former  occupation.  The  question,  however, 
whether  hie  injuries  are  of  a  permanent  nature,  and  if  so,  the 
probable  extent  thereof,  is  very  material  upon  this  point. 
At  one  time,  he  worked  at  the  carpenter's  trade;  but,  at 
the  time  of  the  trial,  claimed  he  was  unable  to  follow  this 
line  of  work,  and  that  he  has,  since  the  accident,  worked  at 
somewhat  reduced  wages.  If  it  were  conceded  that  the  in- 
juries referred  to  in  the  evidence  of  the  expert  witnesses 
were  reasonably  certain  to  result  in  tuberculosis,  probably 
no  one  would  complain  of  the  verdict  as  excessive.  Tlie  phy- 
sicians who  examined  him  immediately  before  the  trial 
found  him  nervous,  but  were  unable  to  determine  whether 
it  was  due  to  his  injuries,  or  whether  it  was  temperamental. 
It  is  unfortunate  that  there  is  90  definite  standard  by 
which  expert  witnesses  could  have  determined  whether  the 
injuries  complained  of  will  ultimately  result  in  tuberculosis. 
Doubtless,  the  best  the  medical  experts  could  do  was  to  ex- 
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press  an  opinion,  based  upon  physical  and  symptomatic 
conditions.  None  of  them  was  willing  to  say  that  he  would 
ultimately  permanently  recover,  but  all  were  rather  in- 
clined to  the  opinion  that  the  probabilities  were  that  the 
diseased  vertebrae  would,  in  time,  become  tubercular.  The 
credibility  of  the  witnesses  was  for  the  jury,  and  we  cannot 
assume  that  the  conditions  described  or  conclusions  ex- 
pressed  by  the  physicians  were  unworthy  the  belief  of  the 
jury.  Their  testimony  is  not  disputed.  We  can  easily  per- 
ceive how  some  of  the  symptoms  manifested  may  proceed 
from  psychological  causes,  but  the  diseased  condition  of  the 
back,  the  curvature .  of  the  spine,  increased  temperature, 
serious  loss  of  weight,  and  the  possibility  of  tubercular  in- 
fection cannot  be  accounted  for  in  this  way.  The  question 
of  the  extent  of  plaintiff's  injuries,  whether  permanent  or 
otherwise,  together  with  the  possibility  that  a  fatal  disease 
may  yet  follow,  were  all  properly  questions  for  the  jury; 
and,  under  the  evidence,  it  might  have  found  that  the  in- 
juries were  permanent  in  'character,  and  that  there  was  a 
reasonable  probability  of  tubercular  infection.  Reed  v.  Chi- 
cago, St.  P.,  M.  &  0.  R.  Co.,  74  Iowa  188 ;  Latman  v.  Douglas 
&  Co.,  149  Iowa  699. 

We  are  invited  to  make  comparison  of  the  verdict  re- 
turned by  the  jury  herein  with  verdicts  held  excessive  in 
numerous  cases  from  other  jurisdictions.  We  have  examin- 
ed a  large  number  of  the  authorities  cited,  and  some  of 
them  may  not  be  in  entire  accord  with  the  conclusion 
reached  by  us  in  this  case;  but  conditions  have  changed 
greatly  since  many  of  the  cited  cases  were  decided.  The 
immense  increase  in  the  cost  of  living  and  in  all  the  neces- 
sities of  life  must  be,  to  some  extent,  taken  into  considera- 
tion in  determining  whether  the  verdict  was,  in  fact,  ex- 
cessive. It  may  be  that  plaintiff  will  entirely  recover,  and 
suffer  little  or  no  permanent  impairment  of  his  health,  com- 
fort, or  earning  capacity ;  but,  under  the  evidence,  the  jury 
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could  reasonably  have  found  otherwise.  The  question  was 
peculiarly  for  the  jury,  and  we  do  not  feel  that  same  should 
be  interfered  with  by  this  court. 

Other  questions  discussed  have  been  considered,  but  as, 
in  our  opinion,  they  present  no  sufficient  reason  for  revers- 
ing the  lower  court,  it  will  not  be  profitable  to  discuss 
them. 

Since  we  find  no  error  in  the  record  justifying  a  re- 
versal, the  judgment  of  the  court  below  is — Affirmed. 

Weaver,  Gaynor,  and  Preston,  JJ.,  concur. 


Hedvig  Olson,  Appellee,  v.  JDes  Moines  City  Railway 

Company,  Appellant. 

CARRIERS:    Assisting  Passengers  to  Alight  from  Oar.  A  carrier,  while 
1,  5  under  no  obligation  to  exercise  diligence  to  discover  whether  a  j 

passenger  Is  in  need  of  assistance  in  alighting  from  a  car,  Is, 
nevertheless,  responsible  for  all  damage  to  the  passenger  which  ] 

such  assistance  would  have  prevented,  when  the  circumstances 
which  are  apparent  to  the  carrier's  employee  are  such  that  he 
knows,  or  in  reason  ought  to  know,  that  the  passenger  is  in 
need  of  such  assistance,  and  he  does  not  furnish  It.  Instruction 
reviewed,  and  held  not  prejudicially  misleading. 

APPEAL  AND  ERROR:    Excluded  Testimony  Otherwise  Received. 

2  The  exclusion  of  material  questions  is  quite  harmless  when  the 
witness  is  otherwise  permitted  to  testify  fully  to  every  ma- 
terial fact  called  for  in  the  excluded  question. 

WITNESSES:    Falsus  in  Uno,  Falsus  in  Omnibus.    A  statement  by 

3  a  witness  in  court  that,  at  the  time  of  an  injury,  he  "saw  snow 
and  ice  on  the  car  steps"  and  a  statement  out  of  court  that,  at 

the  said  time,  he  "saw  nothing  on  the  step  to  cause  anyone  to 
fall"  furnish  no  basis  for  an  instruction  that  the  jury  may  re- 
ject the  witness's  entire  testimony  if  they  find  that  he  willfully 
testified  falsely  to  any  material  fact. 

TRIAL:    Belated  Objections.    Objections   to   instructions  must  be 

4  disregarded  when  made  for  the  first  time  in  a  motion  for  a 
new  trial,  and  without  any  showing  that  they  were  not  dig- 
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covered  at  the  time  the  instructions  were  given  by  the  court. 

CARRIERS:    Assisting  Passenger  to  Alight  from  Oar. 
1,5 

TRIAL:    Consideration  of  Extraneous  Matter  by  Jury.    Recitals  by 

6  a  juror  of  what  he  personally  knew  about  a  witness  and  his 
shortcomings,  reviewed,  and  held  not  to  reveal  reversible  error. 

TRIAL:    Impeaching  Verdict  by  Affidavits.    Affidavits  are  not  com- 

7  petent  to  show  what  discussion  was  indulged  in  by  the  jury 
in  arriving  at  the  amount  of  their  verdict. 

TRIAL:    Extraneous  Immaterial  Matters.    Opinion  statements  by  a 

8  juror  as  to  the  truthfulness  of  a  certain  class  of  people  do  not 
constitute  reversible  error. 

TRIAL:     Quotient  Verdicts.    Record  reviewed,  and  held  insufficient 

9  to  establish  a  quotient  verdict. 

Appeal  from  Polk  District  Court. — Thos.  A.  Guthrie, 

Judge. 

January  22,  1919. 

Rehearing  Denied  May  21,  1919. 

Action  to  recover  damages  for  personal  injury.  Opin- 
ion states  the  facts.  Verdict  and  judgment  for  plaintiff  in 
the  court  below.    Defendant  appeals. — Affirmed. 

W.  H.  McHenry,  for  appellant. 

J.  L.  GUlespie  and  Edwin,  J.  Frisk,  for  appellee. 

Gaynor,  J. — I.  This  action  is  to  recover  for  personal 
injuries. 

The  record  discloses  that,  on  the  10th  day  of  Decern 

ber,    1915,    the    plaintiff    boarded    a    Fair 

i.  carriers  :  as-     Grounds    car    at   East   Fifth    and    Locust 

£S?  to**        Streets,   and   rode  to   East   Thirtieth   and 

•light  from         walnut  Streets,  known  on  defendant's  line 

as  the   Fair  Grounds  Station.     After  the 
car  had  stopped  at  East  Thirtieth  Street,  the  plaintiff  at- 

Vol.    180    I  a.— 25. 
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tempted  to  alight,  and  in  making  this  attempt,  fell  and  was 
injured.  No  question  is  made  as  to  the  fact  of  her  fall,  the 
injury,  or  the  extent  of  it.  The  defendant  contends  that 
her  fall  was  not  due  to  any  culpable  negligence  on  its  part, 
and  that  it  is  not  liable,  therefore,  for  the  injuries  conse- 
quent upon  such  fall. 

In  her  petition,  plaintiff  charged  the  defendant  com- 
pany with  several  acts  of  negligence  as  the  proximate  cause 
of  her  injury.  Upon  the  trial,  however,  on  motion  of  the 
defendant,  all  grounds  of  negligence  alleged  were  with- 
drawn from  the  consideration  of  the  jury  except  the  follow- 
ing: 

"First.  In  allowing  the  steps  of  the  street  car  to  become 
slick  and  slippery,  so  as  to  cause  one's  foot  to  slip  or  slide 
off  the  step,  and  in  permitting  ice  to  form  and  accumulate 
on  said  car  step,  so  as  to  make  said  step  slippery  and  slick 
and  unsafe  for  ordinary  use. 

"Second.  That  the  conductor  on  said  car  knew,  or 
should  have  known,  of  the  plaintiff's  advanced  age  and 
physical  condition,  and  did  not  aid  or  assist,  or  offer  to  aid 
or  assist  her  in  alighting  from  said  car  at  said  place." 

The  evidence  discloses  that  plaintiff  was  about  67  years 
of  age;  that,  some  time  in  October  preceding  the  accident, 
she  was  hurt  in  her  right  knee,  and  her  knee  was  a  little 
stiff  and  weak.  She  was,  however,  able  to  walk  without 
staff  or  cane,  but  limped  somewhat.  On  this  particular 
morning,  she  walked  about  six  blocks,  to  reach  the  point 
where  she  took  the  car.  The  morning  was  cold  and  the 
ground  was  hard.  She  was  accompanied  by  a  Miss  Wilson. 
After  she  boarded,  the  car,  she  and  Miss  Wilson  took  seats 
in  the  body  of  the  car.  Miss  Wilson  sat  next  to  the  window, 
and  plaintiff  on  the  outside. 

The  evidence  supporting  the  first  proposition  is  as  fol- 
lows: 

Miss  Wilson  testified  that,  when  the  car  stopped  at 
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Thirtieth  Street,  the  plaintiff  went  to  the  rear  dobr,  the 
door  of  exit,  a  little  ahead  of  her ;  that  she  saw  her  on  the 
platform,  before  she  started  down  the  steps;  that  she  saw 
her  turn  or  go  back;  that  she  (Miss  Wilson)  was  then  put- 
ting on  her  wraps;  that,  as  she  turned  around,  she  saw 
plaintiff  put  down  her  basket;  that  she  was  just  by  the 
door  of  exit,  ready  to  go  down  the  steps  from  the  rear  plat- 
form ;  that,  the  next  she  saw  of  the  plaintiff,  she  was  lying 
upon  the  ground. 

Plaintiff  testifies,*  touching  the  manner  of  her  exit,  as 
follows : 

"When  I  started^  out  of  the  car,  I  set  my  basket  down 
on  the  platform.  I  stepped  down  with  my  right  foot.  I 
tried  to  reach  the  ground  with  my  left  foot.  I  couldn't 
reach  the  ground  with  my  left  foot.  I  had  hold  of  the  rod 
with  my  right  hand.  My  right  foot  was  on  the  first  step, 
and  my  left  foot  trying  to  reach  the  ground.  I  was  hanging 
onto  the  rod  with  my  hands.  I  sat  down  on  the  step.  I 
had  hold  of  the  rod  and  held  fast,  but  T  couldn't  reach  the 
ground,  so  T  tried  to  hold  myself  and  get  up,  and  then  I 
slipped  off,  and  my  hands  fell  loose  from  their  hold." 

She  was  then  asked  this  question : 

"Isn't  it  true  that  your  right  knee  gave  way  and  your 
hold  slipped  off  the  rod  and  you  fell  in  the  street?  A.  Yes. 
Q.  Your  right  knee  gave  way  because  it  was  weak?  A.  I 
slipped.  Q.  Did  your  foot  give  way  or  your  knee  give  way  ? 
A.  No,  not  the  knee.  Q.  Did  your  knee  go  over,  then,  under 
the  weight  of  your  body  when  you  were  on  the  step?  A.  No, 
it  slipped  on  the  ice.  Yes,  sir.  It  slipped,  my  foot,  that 
way.  Q.  The  reason  you  fell,  then,  was  because  of  the  ice 
on  the  steps,  wasn't  it?  A.  Yes,  sir.  Q.  That  is  the  only 
reason  you  fell?  A.  I  didn't  touch  the  ground, — my  right 
foot  didn't  touch  the  ground.  Q.  If  it  hadn't  been  for  the 
ice,  you  wouldn't  have  slipped  and  fallen?  A.  I  couldn't 
hold  me  fast  to  the  rod.    Q.  If  it  hadn't  been  for  the  ice, 
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you  wouldn't  have  fallen?  A.  No.  Q.  You  said,  a  minute 
ago,  that  the  cause  of  your  falling  was  because  your  foot 
slipped  on  the  ice  on  the  step?  A.  Yes,  sir.  Q.  Just  put 
it  this  way :  it  was  the  ice  on  the  step  that  caused  you  to 
fall,  wasn't  it?  A.  Yes,  sir.  Q.  You  would  not  have  fallen 
if  it  had  not  been  for  the  ice?  A.  No.  Q.  You  didn't  have 
any  knowledge  of  the  ice  on  the  steps  of  the  car  until  you 
started  to  go  down  the  steps?  A.  When  I  went  on  it  in  the 
morning,  there  was,  and  I  knew  it  would  be  there  when  I  got 
out.    When  I  got  on  the  car,  I  saw  the  ice  there  then." 

Miss  Wilson  testified,  also,  that  she  noticed  the  step 
was  icy  and  dirty,  covered  with  ice  an<J  dirt,  but  the  ice 
was  more  noticeable. 

As  tending  to  support  the  second  proposition,  the  plain- 
tiff testified : 

"I  walked  from  my  home  to  the  car  on  this  morning. 
When  I  attempted  to  enter  the  car,  the  conductor  was 
standing  on  the  rear  platform  at  the  point  where  I  entered. 
T  put  my  knee  on  the  first  step  of  the  car.  I  knew  my  knee 
was  weak,  and  I  saw  the  ice  on  the  step.  I  lay  on  the  plat- 
form and  had  my  hand  on  the  handle,  and  then  I  lifted  my 
body  up,  and  Miss  Wilson  pushed  me  on." 

More  specifically,  she  stated: 

"I  put  my  knee  on  the  first  step  of  the  car;  then  I  put 
my  left  foot  where  my  knee  was, — laid  my  hand  on  the 
platform.  After  I  got  my  right  knee  and  my  left  foot  on 
the  step,  then  I  took  hold  of  the  handle  or  rod  with  the 
othgr  hand  and  pulled  myself  up.  I  had  one  hand  on  the 
platform,  and  Miss  Wilson  pushed  me,  and  then  I  stepped 
up.  I  know  the  conductor  saw  me  when  I  got  on  the  car. 
When  I  got  out  on  the  platform  to  alight  from  the  car,  I 
took  my  little  basket  with  me.  I  put  it  down  on  the  plat- 
form. The  conductor  was  standing  writing  on  a  piece  of 
paper.  He  was  standing  on  the  platform.  It  was  daylight. 
The  conductor  did  not  offer  to  take  my  basket.    I  had  my 
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right  hand  on  the  handle  and  put  my  right  foot  on  the  step 
and  tried  to  get  out  and  step  down.    I  couldn't  reach  the 

m 

ground,  so  I  drew  the  foot  up,  and  said  to  the  conductor,  'I 
can't  reach  the  ground;'  but  he  didn't  answer  me,  so  I 
thought  I  would  try,  and  I  still  began  to  go  down.  Some- 
thing slipped  under  my  foot,  and  then  I  began  to  go  down, 
and  my  handbag  fell  out  like  this,  and  I  went  down  there. 
There  was  ice  and  frost  and  mud  on  the  step.  That  is  why 
my  foot  slipped  out  under.  The  ice  was  on  the  top  of  the 
iron  step.  When  my  foot  slipped,  my  hand  slipped  from 
its  hold,  and  I  fell.  When  I  reached  down  to  catch  the 
ground,  the  left  foot  hanging  down  to  catch  the  ground,  I 
couldn't  reach  it;  and  the  other  foot  slipped,  and  then  my 
hand,  and  I  rolled  down." 

This  is  the  plaintiff's  testimony  substantially  as  to  how 
the  injury  occurred,  and  the  circumstances  attending  its 
occurrence. 

The  conductor  testified: 

"They  (meaning  plaintiff  and  Miss  Wilson)  were  with- 
in two  or  three  feet  of  me  when  they  got  on.  As  I  re- 
member it,  it  was  a  cold  morning  and  freezing.  My  eye- 
sight is  good.  I  could  see  and  did  see  all  that  was  going 
on  there.  When  they  were  in  the  car,  they  were  seated  about 
the  middle.  When  she  got  on  the  car,  she  did  not  limp,  she 
did  not  tremble,  did  not  fail  for  want  of  strength  to  step 
in.  I  looked  at  her  as  I  would  any  ordinary  person.  Did 
not  notice  any  weakness  about  her.  She  did  not  ask  as- 
sistance  in  getting  into  the  car.  There  was  nothing  that  I 
noticed  in  her  manner  or  conduct  as  she  got  on  that  car 
that  was  different  from  the  ordinary  person  entering  a  car. 
I  didn't  notice  Miss  Wilson  help  her  on.  After  she  got  on 
the  car,  she  went  in  the  ordinary  way  out  to  the  Fair 
Grounds  Station.  I  saw  Mrs.  Olson  alight  from  the  car. 
She  got  off  on  the  rear  platform.  She  had  a  little  basket 
in  her  hand.    I  took  it  away  from  her,  so  she  could  use  her 
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right  hand.  If  I  remember  right,  she  had  a  little  shopping 
bag  in  her  left  hand.  She  grabbed  the  rod  with  her  right 
hand  and  stepped  down  to  the  step;  and  just  as  she  was 
going  from  the  step  down,  somehow  or  other,  she  went  down 
in  a  heap  to  the  ground,  and  let  loose  of  the  rod.  I  put  the 
basket  down,  and  jumped  out  to  her.  She  got  off  back- 
wards, as  we  call  it:  I  mean  by  that,  she  was  facing  the 
opposite  way  from  which  the  car  was  going.  I  didn't  see 
her  slip.  I  saw  the  step  after  she  fell.  I  found  no  snow  or 
ice  on  the  step.  There  was  none  there.  I  didn't  assist  Mrs. 
Olson  in  alighting  from  the  car  because  people,  as  a  rule, 
that  are  able  to  get  on  the  car  are  able  to  get  off.  There 
was  nothing  on  the  step  to  prevent  her  from  getting  down. 
I  had  no  knowledge  at  the  time  that  she  needed  assistance. 
I  know  Mrs.  Olson  when  I  see  her.  I  saw  an  old  man  get 
off  just  ahead  of  Mrs.  Olson.  When  she  came  out,  I  was 
standing  on  the  inside  of  the  rail  on  the  platform.  From 
the  platform,  you  go  down  to  what  we  call  a  step.  There 
is  only  one  step  hanging  from  the  car,  and  from  this  she 
stepped  down  on  the  ground." 

It  is  apparent,  then,  that  the  conductor  saw  and  no- 
ticed Mrs.  Olson,  both  when  she  entered  the  car  and  when 
she  left  the  car.  If  her  story  is  true,  or  the  jury  should  be- 
lieve it  to  be  true,  as  they  well  might,  the  conductor  must 
have  seen  and  known  the  manner  of  her  entry  and  the  dif- 
ficulty that  attended  it,  and  the  manner  of  her  exit  and  its 
difficulty,  and  from  this  should  have  known  her  need  of  as- 
sistance. On  this  the  jury  might  well  find  that  the  con- 
ductor was  negligent  in  not  rendering  her  assistance,  and 
that,  if  he  had  performed  this  duty,  the  injury  would  not 
have  happened. 

We  have  set  out  so  much  of  the  evidence,  for  the  pur- 
pose of  a  better  understanding  of  the  matters  complained 
of  by  the  defendant  on  this  appeal.  The  sufficiency  of  the 
evidence  as  a  whole  to  sustain  the  verdict  is  not  challenged. 
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The  errors  complained  of  relate  to  the  making  of  the  record 
upon  which  the  case  was  submitted  to  the  jury.  Upon  the 
record,  the  jury  found  for  the  plaintiff.  Judgment  being 
entered  upon  the  verdict,  defendant  appeals. 

At  the  conclusion  of  plaintiff's  testimony,  the  defend- 
ant moved  to  withdraw  from  the  consideration  of  the  jury 
that  issue  of  negligence  involving  the  failure  of  the  condue 
tor  to  assist  plaintiff  in  alighting  from  the  car. 

It  may  be  stated  here  that  defendant's  evidence  tends 
to  show  that  there  was  no  ice  or  snow  upon  the  step,  so 
that  on  that  issue  there  was  a  fact  question  for  the  jury. 

It  is  the  contention  of  defendant  that  plaintiff  fell,  not 
from  any  fault  on  the  part  of  the  company,  but  through 
inherent  weakness  in  her  knee,  and  that  the  fall  was  due  to 
this  weakness,  and  the  manner  in  which  she  attempted  to 
alight,  knowing  this  weakness,  and  not  to  any  fault  of  the 
defendant.  We  do  not,  therefore,  discuss  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  on  the  first  proposition, 
for  it  is  not  challenged  by  the  defendant. 

It  is  claimed,  however,  that  the  court  erred  in  sub- 
mitting both  grounds  to  the  jury ;  that  the  court  erred,'  not 
only  in  overruling  plaintiff's  motion  to  withdraw  the  sec- 
ond ground,  touching  the  failure  of  the  conductor  to  assist, 
but  also  in  submitting  that  to  the  jury  as  an  independent 
ground  of  negligence,  upon  which  recovery  could  be  had. 

If  the  testimony  of  the  plaintiff  and  her  witness  is  true, 
there  is  good  ground  for  finding,  as  an  independent  proposi- 
tion, that  the  company  was  negligent,  through  its  conduc- 
tor, in  failing  to  render  plaintiff  assistance  as  she  attempt- 
ed to  alight  from  the  car.  Of  course,  the  duty  to  render 
assistance  in  alighting  depends  upon  the  circumstances  and 
conditions  surrounding  the  passenger  at  the  time  she  at- 
tempts to  alight.  The  rule,  stated  broadly,  is  that  it  is  the 
duty  of  the  carrier's  employees  to  assist  a  passenger  in 
alighting  from  a  car  whenever  the  circumstances  attending 
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the  passenger  are  such  as  to  indicate  that  she  requires  such 
assistance.  This  may  be  due  to  the  place  at  which  she  is 
required  to  alight,  the  unusual  dangers  and  difficulties  that 
attend  alighting  at  the  place;  or  it  may  be  due  to  the 
means  which  are  afforded  for  alighting.  It  may  arise  be- 
cause of  the  infirm  or  disabled  condition  of  the  passenger, 
when  the  employee  has  knowledge  or  notice  of  such  condi- 
tion and  the  need  of  such  assistance.  This  is  especially 
true  when  the  assistance  is  requested.  It  goes  without  say-, 
ing  that  it  is  not  the  duty  of  the  employee  of  the  carrier  to 
exercise  diligence  to  discover  the  enfeebled  condition  of  a 
passenger  and  his  inability  to  alight  without  assistance. 
The  duty  arises  only  when  the  circumstances  are  such  as, 
supposing  him  to  be  a  reasonably  careful,  prudent,  and  in- 
telligent person,  to  suggest  to  him  the  need  of  such  assis- 
tance. Whether  the  evidence  suggests  such  need  is  for  the 
jury.  The  duty  arises  when  the  need  becomes  apparent, 
and  not  before.  As  we  said  in  Mitchell  v.  Des  Moines  City 
R.  Co.,  161  Iowa  100,  speaking  of  the  duty  to  assist  a  pas- 
senger in  alighting  from  a  car,  the  duty  arose  when  it  is 
reasonably  apparent  to  the  conductor  that  assistance  is  rea- 
sonably necessary  to  enable  the  passenger  to  alight  in  safety. 
We  do  not  assume — it  is  not  our  province  to  assume — 
that  a  condition  existed,  or  is  shown  to  have  existed  at 
the  time,  such  that  all  men,  situated  as  this  conductor  was, 
would  have  understood  and  appreciated  that  there  was  dan- 
ger attending  the  plaintiff  in  attempting  to  alight  from  this 
car  unaided  and  unassisted;  but  we  do  say  that  her  evi- 
dence, if  true,  shows  such  a  state  of  facts  within  the  knowl- 
edge of  the  conductor  at  the  time  that  it  became  a  question 
for  the  jury  to  say  whether  there  was  danger  to  the  plain- 
tiff in  attempting  to  alight  unaided,  and  whether  or  not  the 
danger  was  so  reasonably  apparent  to  the  defendant's  con- 
ductor that  the  conductor,  assuming  him  to  be  a  reasonably 
prudent  and  careful  man,  on  whom  the  duty  under  the  law 
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rested  to  render  assistance  when  reasonably  necessary, 
would  have  seen  and  understood  that  there  was  danger  to 
the  plaintiff  in  attempting  to  alight  without  assistance,  and 
.whether  assistance  was  reasonably  necessary  to  enable  her 
to  alight  in  safety.  As  we  said  in  Mitchell  v.  Des  Moines 
C.  R.  Co.,  supra: 

"If,  to  a  reasonably  careful  man,  it  was  reasonably  ap- 
parent, under  the  circumstances,  that  special  care  should 
be  exercised  and  assistance  rendered,  then  a  duty  arose  to 
exercise  the  care  and  render  the  assistance  commensurate 
with  that  duty,  and  to  render  such  assistance  as  appeared 
reasonably  necessary  for  her  safety." 

The  general  rule  is  that,  wThere  the  circumstances  are 
such  as  to  suggest  the  need  of  assistance,  the  question  as 
to  whether  there  is  dereliction  in  failing  to  assist,  is  for 
the  jury.  It  is  the  duty  of  the  carrier,  through  its  em- 
ployees, to  assist  a  passenger  in  alighting  from  a  train  or 
car  when  the  circumstances  are  such  as  to  suggest  to  the 
employee  the  necessity  of  assistance.  SoutJiern  R.  Co.  t>. 
Reeves,  116  Ga.  743  (42  S.  E.  1015) ;  Indianapolis  T.  d  T. 
Co.  v.  Pressell,  39  Ind.  App.  472  (77  N.  E.  357) ;  Mc Govern 
v.  Inter  Urban  R.  Co.,  136  Iowa  13;  Missouri,  K.  &  T.  R. 
Co.  v.  Buchanan,  31  Tex.  Civ.  App.  209  (72  S.  W.  96) ; 
Clark  v.  Traction  Co.,  138  X.  C.  77  (107  Am.  St.  526). 

We  are  satisfied  that  there  was  a  fair  question  for  the 
jury  as  to  the  negligence  of  defendant  in  respect  to  the  sec- 
ond ground  of  negligence,  and  the  court  did  not  err  in  re- 
fusing to  withdraw  it  from  the  jury,  and  in  submitting  it  to 
the  jury  as  a  basis  for  recovery. 

II.  It  is  next  contended  that  the  court. erred  in  sus- 
taining the  objection  of  the  plaintiff  to  the  following  ques- 
tion propounded  to  the  defendant's  witness,  the  conductor 
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in  charge  of  the  car  at  the  time  of  the  in- 

2.  Appeal  and  jury,  to  wit : 

error  :    ex-  ,-rx.  ■■  •  .  ■  i 

eluded  u»Htt-  "Did  anything  happen  or  occur  as  flhe 

mony  other- 
wise received.       (the     plaintiff)     entered     the     car    which 

brought  to  your  mind  the  fact  that  she  need- 
ed any  assistance?" 

We  will  not  stop  to  discuss  whether  or  not  this  ques- 
tion is  a  proper  one  and  should  have  been  answered,  for 
the  reason  that,  immediately  preceding  this  question,  this 
witness  was  asked: 

"Was  there  anything  that  you  noticed  in  her  manner 
or  conduct  as  she  got  into  the  car  that  was  different  from 
any  ordinary  person  entering  a  car?  A.  No,  sir.  I  had 
no  knowledge  "that  she  needed  any  assistance  whatever." 

He  was  further  permitted  to  testify: 

"When  she  got  on  the  car,  she  didn't  limp,  she  didn't 
tremble,  she  didn't  fail  for  want  of  strength  to  get  in.  I 
looked  at  her  as  I  would  any  ordinary  person ;  I  didn't 
notice  any  weakness  about  her.  She  didn't  ask  for  assis- 
tance." 

It  follows  logically,  from  the  facts  to  which  he  tes- 
tified, that,  in  his  opinion,  there  was  nothing  happened  or 
occurred,  as  she  entered  the  car,  that  brought  to  his  mind 
the  fact  that  she  needed  any  assistance.  Therefore,  if  the 
ruling  was  erroneous,  it  was  without  prejudice  to  the 
rights  of  the  defendant.  The  witness  had  been  permitted 
to  describe  to  the  jury  the  exact  conditions  existing,  as  he 
claims  to  have  seen  them  and  understood  them. 

III.  It  is  next  contended  that  the  court  erred  in  re- 
fusing to  submit  to  the  jury  certain  instructions  requested 
by  the  defendant. 

Complaint  is  made  of  the  refusal  to  give  Instructions 
3,  8,  and  9.  We  will  consider  only  those  instructions  asked 
which  correctly  express  the  law,  and  are  not  covered  by 
the  instructions  given.         , 
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Instruction  9,  requested  by  the  defendant,  is  as  follows : 

"In  determining  the  weight  that  should  be  given  to  the 
testimony  of  any  witness,  you  are  instructed  that  it  is  your 

duty  to  take  into  consideration  the  evidence, 

3"  /otoJi,1nICSno      **  disclosed  by  the  record,  showing  state- 

omnilu*  inents  made  by  such  witness  out  of  court 

contrary  to  the  testimony  of  said  witness 
given  in  court,  and  if  you  are  satisfied  that  any  witness  has 
willfully  testified  falsely  to  any  material  fact  in  this  case, 
you  are  at  liberty  to  disregard  the  testimony  of  such  a  wit- 
ness entirely." 

This  instruction  was  asked  with  reference  to  the  testi- 
mony of  Miss  Wilson.  The  thought  of  counsel  is  that  she 
made  statements  outside  of  court  contrary  to  the  state- 
ments made  by  her  on  the  witness  stand,  and  from  this  the 
jury  would  be  justified  in  finding  that  she  willfully  testified 
falsely  on  a  material  matter  in  the  case.  Now  it  requires- 
no  authority  to  support  the  statement  that  it  is  not  the 
province  of  the  court  to  submit  to  the  jury,  for  its  deter- 
mination, any  fact  which,  if  found' by  the  jury,  would  not 
have  support  in  the  evidence.  This  instruction,  if  given, 
would  say  to  the  jury: 

"You  must  look  to  the  testimony  of  Miss  Wilson  and 
consider  it  as  given  upon  the  stand.  You  must  look  to  what 
she  said  out  of  court.  If  you  find  she  made  statements  out 
of  court  at  variance  with  the  statements  she  made  in  court, 
then  you  will  be  justified  in  finding  that  she  willfully  testified 
falsely  as  to  a  material  matter  in  the  case." 

The  testimony  of  Miss  Wilson  to  which  this  instruction 
was  directed  was  on  a  material  matter.  If  there  is  any 
ground  for  a  finding  that  she  willfully  testified  falsely  up- 
on a  material  matter  in  the  case,  the  instruction  should 
have  been  given,  but  not  otherwise.  The  matter  in  her  testi- 
mony to  which  this  instruction  is  directed  is  that,  on  the  wit- 
ness stand,  she  said  that  she  saw  snow  and  ice  upon  the  steps 
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at  the  time  plaintiff  fell.  In  a  statement  made  by  her  im- 
mediately after  the  accident,  she  said  she  didn't  see  any- 
thing on  the  step  to  cause  anyone  to  jail.  The  distinction 
between  the  answer  given  on  the  trial  and  the  statement 
made  by  her  outside,  is  apparent.  One  is  an  opinion  as  to 
whether  or  not  what  she  saw  on  the  step,  if  anything,  was 
such  as  would  cause  one  to  fall.  On  the  trial,  she  testified 
as  to  what  she  saw  on  the  step.  On  the  trial,  she  may  have 
entertained  the  same  opinion  she  had  at  the  time  she  made 
her  statement  touching  the  sufficiency  of  what  she  saw  on 
the  step  to  cause  one  to  fall.  She  passed  down  over  this 
step,  others  passed  down  over  this  step,  and  they  did  not 
fall ;  and  it  may  have  been  her  opinion  at  the  time  that  the 
ice  and  snow  she  saw  on  the  step  were  not  sufficient  to 
cause  one  to  fall. 

Defendant  seeks  to  make  her  say,  out  of  court,  that 
-which  contradicts  what  she  said  in  court,  but  it  does  not 
do  so.  The  two  statements  may  fife  true.  Taking  both  state- 
ments as  made,  no  jury  would  be  justified  in  saying  that,  in 
giving  her  testimony,  dhe  willfully  and  knowingly  testified 
falsely  to  a  material  fact.  The  fact  that  the  defendant's 
witnesses  testified  that  there  was  no  snow  and  ice  on  the 
step,  would  not  justify  the  court  in  giving  this  kind  of  an 
instruction.  Such  an  instruction  would  apply  as  well  to 
the  witness  of  the  defendant  as  it  would  to  the  plaintiff, 
and  it  would  be  based  upon  the  contradiction  in  the  testi- 
mony; upon  the  fact  that  one  witness  contradicted  an- 
other. This  instruction  might  be  given  in  every  case,  if 
this  is  the  rule  contended  for.  To  justify  the  giving  of  this 
instruction,  we  must  find  that  the  jury  could  have  said  that 
Miss  Wilson  made  a  statement  outside  of  court  of  a  ma- 
terial fact  as  of  her  own  knowledge,  and  that  the  statement 
was  true,  and  that,  on  the  stand,  she  testified  to  a  contrary 
state  of  facts,  knowing  at  the  time  that  the  facts  were  not 
as  she  said. 
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The  mere  opinion  that  there  was  not  sufficient  snow 
and  ice  on  the  step  to  cause  anyone  to  fall  is  not  a  state- 
ment that  there  was  no  snow  and  ice  upon  the  step,  and, 
therefore,  to  submit  this  instruction  to  the  jury  would  be 
to  submit  to  them  an  ultimate  fact  to  be  determined  and 
acted  upon,  which  had  no  support  in  the  evidence.  This 
is  not  allowed. 

IV.  It  is  next  contended  that  the  court  erred  in  giv- 
ing its  instructions  to  the  jury. 

The  eighth  instruction  given  by  the  court  is  complained 

of.    It  is  so  framed  that  a  part  of  it  possibly 

4.  trial:  be-         might  be  misleading,  if  read  alone,  but,  if 

lated  objeq* 

tions.  read  in  the  light  of  all  the  instructions,  the 

jury  could  not  have  been  misled.  If  defend- 
ant had  deemed  it  wrong  or  misleading,  and  desired  it  to 
be  corrected, — which  could  easily  have  been  done  before  it 
was  read  to  the  jury, — he  should  have  indicated  that  to  the 
^  court.  At  the  time  these  instructions  were  given,  the  fol- 
lowing statute  was  in  force  (Section  3705-a,  Code  Supple- 
ment, 1913) : 

"All  objections  or  exceptions  thereto  must  be  made  be- 
fore the  instructions  are  read  to  the  jury  and  must  point 
out  the  grounds  thereof  specifically  and  with  reasonable  ex- 
actness; but  upon  a  showing  in  a  motion  for  a  new  trial 
that  an  error  in  such  instructions  was  not  discovered  by 
the  party  claiming  the  error  at  the  time*  of  trial,  such  ob- 
jections or  exceptions  may  be  made  in  the  same  manner  in 
such  motion  for  a  new  trial  and  no  other  objection  or  ex- 
ception to  the  instructions  shall  be  considered  by  the  Su- 
preme Court  on  appeal.  *  *  *  The  objections  or  ex- 
ceptions must  point  out  specifically  the  exact  grounds  there- 
of, and  no  other  objections  or  exceptions  shall  be  consid- 
ered by  the  trial  court  upon  motion  for  a  new  trial  or  oth- 
erwise, or  by  the  Supreme  Court  upon  appeal." 

The  only  objections  made  by  the  defendant  to  the  in- 
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structions  before  they  were  read  to  the  jury,  are  the  fol- 
lowing : . 

"The  defendant  objects  to  Instructions  7,  8,  and  9  for 
the  reason  that  these  instructions  are  merely  general  state- 
ments of  the  law,  and  are  not  made  applicable  to  the  facts 
involved  in  the  controversy;  the  theory  of  the  defendant 
in  this  objection  being  that  the  court's  instructions  should 
apply  concretely  to  the  facts  involved,  and  to  be  deter- 
mined by  the  jury.  We  make  the  further  objection  to  these 
instructions,  and  all  the  instructions,  that  they  do  not  cor- 
rectly apply  the  law  of  contributory  negligence  in  this  case, 
to  the  conduct  of  the  plaintiff,  and  for  the  further  reason 
that  they  do  not  express  to  the  jury  in  any  way  the  thought 
that  the  Des  Moines  City  Railway  Company  is  not  liable  for 
an  invisible  defect  in  the  plaintiff's  tendons  of  her  right  leg, 
which  the  defendant  street  car  company  could  not  and  had 
"Dot  noticed.  This  thought  is  involved  in  the  requested  in- 
struction No.  8  by  the  defendant,  and  the  thought  is  not, 
involved  in  the  instruction  as  prepared  by  the  court,  and 
for  that  reason,  they  are  objected  to.  Defendant  further 
objects  for  the  reason  that  the  thought  and  purpose  in- 
volved in  Instruction  9  of  defendant's  request  is  not  given, 
and  the  defendant  objects  because  Instruction  No.  9  of  the 
defendant  is  not  given,  nor  anything  to  take  its  place." 

Instruction  8,  referred  to  in  the  objections  of  counsel, 
reads  as  follows : 

"Ordinarily,  there  is  no  duty  resting  upon  the  em- 
ployees of  the  street  railway  company  to  assist  passengers 
in  getting  on  and  alighting  from  its  cars,  but  such  duty 
may  exist  in  particular  cases.  As  applied  to  this  case,  if 
the  condition  of  the  plaintiff,  at  the  time  in  question,  was 
such  as  to  make  it  reasonably  apparent  to  the  conductor  in 
charge  of  said  car  that  she  needed  assistance  or  unusual 
care  in  attempting  to  alight  from  said  car,  the  duty  of  the 
defendant  towards  her,  while  alighting  or  attempting  to 
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alight  from  said  car,  must  be  performed  with  due  regard 
to  such  apparent  condition,  of  which  sand  conductor  knew/ 
or  which,  in  the  exercise  of  reasonable  (md  ordinary  care 
upon  his  part,  should  have  known  at  such  time.  Whether  it 
was  the  duty  of  the  defendant'saSflr  fortor  to  have  assisted 
the  plaintiff  in  alighting  from  said  car  is  a  question  for  you 
to  determine  from  all  the  evidence  in  the  case ;  and  to  that 
end  it  is  proper  for  you  to  consider,  as  shown  by  the  evi- 
dence, her  appearance,  condition,  and  physical  infirmities, 
if  any;  her  manner,  conduct,  and  ability  to  alight  from 
said  car  without  assistance ;  her  need  of  assistance,  if  any ; 
whether  or  not  beneficial  assistance  could  reasonably  have 
been  rendered  her  at  said  time;  and  all  the  facts  and  cir- 
cumstances disclosed  by  the  evidence,  all  of  sand  facts  ex- 
isting and  were  known,  or  shouM  have  been  known,  to  the 
conductor  of  said  car  in  the  exercise  of  reasonable  and  or- 
dinary care  upon  Ms  part,  for  the  safety  and  protection  of 
the  plaintiff  at  said  time.  If  you  find  from  the  evidence, 
under  these  instructions,  that  it  was  the  duty  of  the  de- 
fendant, through  its  employees,  to  have  assisted  plaintiff 
in  alighting  from  said  car  at  said  time,  then  you  will  be 
warranted  in  finding  that  the  failure  of  the  conductor  ta 
perform  said  duty  at  said  time  constituted  negligence  up- 
on the  part  of  the  defendant." 

The  objection  urged  at  this  time  is  to  the  italicized 
portions  of  this  instruction.  We  find  nothing  in  the  ex- 
ceptions or  objections  urged,  before  the  reading  of  these 
instructions,  which  touches  the  matter  complained  of,  and 
no  showing  is  made  in  the  motion  for  a  new  trial  that 
these  matters  were  not  discovered  before  the  instructions 
were  read.  This  instruction  indicates  to  the  jury  that,  be- 
fore the  company  can  be  liable  for  failure  to  render  assis- 
tance, before  the  duty  to  assist  arises,  the 
5.  CAKRims:  as-      condition  of  plaintiff  must  be  such  as  to 

statins  pas-  r 

S!11*61!-*?  alight  make  it  reasonably  apparent  to  the  con- 

from  cur.  *•        *■  *■ 

ductor  in  charge  of  the  car  that  she  needed 
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assistance ;  that  the  duty  to  assist  her  while  she  was  alight- 
ing, or  attempting  to  alight,  must  be  performed  with  due 
regard  to  such  apparent  condition.    The  part  complained 
of  is  what  follows :_  "Of  which  said  conductor  knew,  or 
which  in  the  exercise  of  reasonable  and  ordinary  care  on 
his  part  he  should  have  known  at  such  time"    The  first  part 
of  this  instruction   states  unquestionably   the   true  rule. 
The  last  part  of  the  italicized  portion  in  the  second  para- 
graph of  this  instruction  can  hardly  be  justified  under  the 
rules  as  we  understand  them.    However,  if  the  condition 
of  the  plaintiff  was  such  that  it  was  apparent  that  she  need- 
ed assistance,  or  if,  from*  her  apparent  condition,  he  knew 
that  she  needed  assistance,  or  if,  from  her  apparent  condi- 
tion, he  should  have  known  that  she  needed  assistance,  in 
the  exercise  of  reasonable  and  ordinary  care  for  the  safety 
of  the  passengers  entrusted  to  him,  then  his  duty,  to  render 
assistance  began.    This  does  not  mean  that  he  must  dili- 
gently inquire  as  to  the  physical  condition  of  his  passen- 
gers, to  ascertain  whether  they  need  assistance  in  alighting 
from  the  car;  but  it  does  mean  that,  if  the  condition  of  the 
passenger  is  such  as  to  make  it  reasonably  apparent  to  the 
conductor  that  she  needs  assistance,  or  if  her  apparent  con- 
dition is  such  that,  had  he  given  the  matter  reasonable  care 
and  consideration,  he  should  and  would  have  known  that 
assistance  was  necessary,  then  he  was  negligent  in  not  ren- 
dering assistance.     The  court  in  this  instruction  directed 
the  attention  of  the  jury  to  the  evidence  tending  to  show 
her  appearance,  condition,  and  physical  deformities,  man- 
ner and  conduct  and  ability  to  alight  without  assistance, 
and  then  should  have  said: 

"If,  from  this,  the  conductor  knew,  or,  by  the  exercise  of 
reasonable  and  ordinary  care,  should  have  known,  the  fact 
that  she  needed  assistance,  then  it  was  his  dutv  to  render 
assistance." 

We  are  not  saying  that  this  instruction  meets  with 
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our  approval,  but  we  are  saying  that,  in  the  light  of  the 
record  made  here,  it  could  not  have  been  misleading  to  the 
jury,  and  we  further  say  that  the  objections  now  urged  to 
the  instruction  do  not  serve  as  a  basis  for  reversal,  for  the 
reason  that  they  were  notf  specifically  made  before  the  in- 
structions were  read  to  the  jury,  and  no  showing  was  made 
in  the  motion  for  a  new  trial  that  they  were  not  discovered 
and  known  to  the  defendant  as  well  then  as  they  are  known 
now;  and,  not  having  called  the  court's  attention  specifi- 
cally to  the  errors  now  complained  of,  the  defendant  is  not 
in  a  position  to  urge  them  here.  This  is  true  as  to  all  ob- 
jections urged  to  instructions  given.  This  court  will  not 
consider  errors  in  instructions  when  the  errors  complained 
of  were  not  pointed  out  to  the  district  judge  specifically 
and  with  exactness  before  the  instructions  were  read  to  the 
jury,  as  required  by  the  statute.  Cases  have  been  reversed 
in  this  court  for  errors  which  would  not  have  been  com- 
mitted if  counsel  had  specifically,  definitely,  and  with  ex- 
actness, called  the  court's  attestion  to  errors  in  the  in- 
structions before  they  were  read,  so  that  the  court  could 
have  avoided  the  error,  and  stated  the  law  correctly.  It  is 
the  jluty  of  counsel  to  aid  the  court  in  advising  the  jury 
as  to  what  the  law  is.  At  least,  it  is  the  duty  of  counsel 
to  call  the  court's  attention  to  errors  in  its  instructions  of 
which  complaint  may  be  made,  on  counsel's  theory  of  the 
case.  This  might  be  a  harsh  rule,  if  it  were  not  for  the 
facft  that,  in  the  motion  for  a  new  trial,  counsel  is  permit- 
ted to  make  a  showing  that  he  overlooked  the  error  at  the 
time.  He  may  then  specifically  and  definitely  call  the 
court's  attention  to  the  errors  of  which  he  complains.  The 
court  may  then  correct  its  own  errors  by  granting  a  new 
trial,  thereby  avoiding  the  expense  and  trouble  of  coming  to 
this  court  for  its  correction.  Counsel  undoubtedly  have 
prepared  the  case  for  trial  before  it  reaches  a  point  when 
the  court  is  called  upon  to  instruct  the  jury.    Counsel  has 

Vor,.    186    Ia.— 26. 
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then  informed  himself,  or  should  have  informed  himself,  of 
what  the  law  is,  or,  at  least,  what  he  claims  it  to  be.  He 
is  then  given  the  opportunity  to  call  the  court's  attention 
specifically,  definitely,  and  with  exactness,  to  the  errors  in 
the  court's  instructions.  If  he  fails  to  do  this,  and  the  casq 
goes  against  him,  he  must  forever  after  hold  his  peace. 
State  v.  Collins,  178  Iowa  73;  In  re  Estate  of  Rule,  178 
Iowa  184 ;  Hanson  v.  City  of  Anamosa,  111  Iowa  101 ;  GiJ- 
num  v.  McDatiiels,  111  Iowa  76;  Joyner  v.  Interurban  R. 
Co.,  172  Iowa  727;  Pettermann  v.  City  of  Burlington,  170 
Iowa  555. 

It  is  true  that,  in  a  motion  for  a  new  trial,  the  defend- 
ant may  urge  his  objections  to  the  instructions,  and  in  this 
case,  counsel  did  urge,  with  some  degree  of  exactness  and 
specification,  the  errors  of  which  he  now  complains;  but 
there  is  no  showing,  in  this  motion  for  a  new  trial,  that 
counsel  was  not  as  cognizant  of  these  errors  at  the  time  the 
instructions  were  read,  as  he  was  when  he  prepared  his  mo- 
tion for  a  new  trial.  Hg^does  not  even  state  that  he  did 
not  discover  these  errors.  We  have  held  that  a  mere  state- 
ment that  the  errors  were  not  discovered  before  the  instruc- 
tions were  read  is  not  sufficient.  There  must  be  a  showing 
that  the  errors  were  not  discovered.  As  bearing  upon  this 
point,  see  Chumbley  v.  Courtney,  181  Iowa  482;  Dvmond  v. 
Peace  River  L.  d  D.  Co.,  182  Iowa  400 ;  Eley  v.  Chicago  O. 
W.  R.  Co.,  186  Iowa  — . 

It  is  next  contended  that  there  was  misconduct  on- the 
part  of  the  jury  in  deliberating  upon  their  verdict.  There 
is  an  attempt  to  show  this  misconduct  by  affidavit.     The 

affidavits  filed  in  support  of  this  contention 
e.  teial:  consid-    ^ere,  in  a  measure,  contradicted  by  coun- 

eration  ot  ex-  7  " 

S^SuS?*     ter  affidavits;   or,  at  least,  the  counter  affi- 
davits furnish  an  antidote  to  much  of  the 
poison.    The  matter  complained  of,  as  stated  in  the  motion 
for  a  new  trial,  is  thai;  a  juror,  while  deliberating,  said  to 
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his  fellows  that  he  had  ridden  with  the  conductor  in  charge 
of  this  car  many  times;  that  the  conductor  was  an  over- 
important  man;  that  he  was  indifferent;  that  he  never, 
at  any  time,  offered  any  assistance  to  passengers  in  enter- 
ing or  alighting  from  the  car: 

Second,  that  the  jury  gave  the  plaintiff  a  verdict  large- 
ly in  excess  of  the  damages  which  they  found  she  sustained, 
on  the  theory  that  the  plaintiff  would  have  to  pay  her  at- 
torney ;  that  on  this  theory  the  jury  allowed  plaintiff  double 
what  they  thought  she  was  entitled  to  recover. 

Third,  that  the  same  juror,  Moreland,  said  to  the  jury, 
while  deliberating,  that  the  plaintiff  was  a  Swede,  and  that 
he  had  known  Swedes,  and  they  were  much  more  truthful 
and  reliable  than  other  people,  and,  therefore,  that  they 
should  give  greater  weight  to  her  testimony  because  she 
was  a  Swede. 

Fourth,  that  the  verdict  is  a  quotient  verdict. 
Moreland  testified,  upon  the  first  proposition: 
"I  think  I  made  the  casual  remark  that  I  had  .seen  this 
conductor  before,  and  had  never  noticed  him  help  anyone 
on  or  off  the  car;  but  I  never  said,  in  substance  or  other- 
wise, that  I  had  ever  seen  him  when  he  should  have  helped 
anyone  off." 

All  the  jurors  who  gave  affidavits  in  support  of  the  new 
trial  filed  counter  affidavits,  except  the  witness  Kulderson. 
Hulderson  testified  that  Moreland  said  to  the  jury,  while 
deliberating,  that  he  had  ridden  many  times  before  with 
this  conductor,  and  that  he  was  always  important  and  dis- 
courteous, and  neglected  to  help  passengers;  and  said  that 
he  also  knew  the  Swedes,  and  that  they  were  more  honest 
than  the  Americans.  It  was  also  talked  and  suggested  by 
several  to  add  $2,500  to  what  they  had  talked  about  giving 
plaintiff,  in  'order  that  she  might  have  some  money  left,  af- 
ter paying  her  attorney.  . 

None  of  these  witnesses  testified  that  Moreland  ever 
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said  that  he  saw  this  conductor  refuse  or  neglect  to  assist 
anyone  to  alight  from  the  car  who  appeared  to  him  to  be 
in  need  of  assistance.  The  mere  statement  that  he  never 
saw  this  conductor  assist  anyone  to  alight  from  the  car, 
without  the  further  statement  that  he  saw  anyone  on  the 
car  of  which  this  conductor  had  charge,  who  was  in  need 
of  assistance,  and  who  was  refused  assistance  by  this  con- 
ductor, is  not  prejudicial. 

In  the  case  at  bar,  there  is  no  attempt  to  show  that 
this  conductor  assisted  this  plaintiff.  The  fact  is  disclosed 
by  all  the  evidence  that  he  neither  assisted  nor  attempted 
to  assist  her.  Moreland,  in  his  counter  affidavit,  said  that 
he  never  said  or  sought  to  convey  to  the  jury  the  idea  that 
he  ever  saw  this  conductor  refuse  to  assist  one  who  ap- 
parently needed  assistance.  The  jury  must  be  recognized  as 
possessing  some  intelligent  discrimination.  The  statement 
made  by  this  person  could  not  have  conveyed  ah  impression 
further  than  the  words  themselves  conveyed:  that  he  had 
never  seen  this  conductor  assist  anyone,  or  offer  to  assist 
anyone,  in  alighting  from  the  car.  Each  might  have  said 
he  had  never  seen  any  conductor  assist  a  passenger  in 
alighting  from  a  car.  The  need  of  assistance  is  the  excep- 
tion, and  rarely  occurs.  If  this  juror  had  said  that  he  had 
seen  this  conductor  refuse  or  neglect  to  assist  one  who 
needed  assistance,  or  asked  assistance,  a  very  different  ques- 
tion would  be  presented,  and  the  statement  might  be  preju- 
dicial ;  but  the  mere  statement  that  he  had  never  seen  him 
assist  or  attempt  to  assist  anyone,  is  meaningless,  so  far  as 
the  issues  in  this  case  are  concerned,  and  could  not  have 
influenced  the  jury  to  the  prejudice  of  the  defendant,  under 
the  issues  here. 

It  i<next  contended  that  the  jury  gave  a  verdict  much 
in  excess  of  what  they  found  plaintiff  entitled  to,  on  the 
theory  that  she  would  have  to  pay  her  attorney. 

The  most  that  the  affidavits  show  on  this  point  is  that 
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the  fact  that  she  would  have  to  pay  her  at- 
7.  trial:  im-  tornev   was   discussed.     That   it   was   con- 

peachlng    ver- 

affldavks.  sidered  in  the  making  up  of  the  verdict,  is 

not  proven.    Moreland  testified: 

"No  other  sum  than  that  presented  in  the  verdict  was 
ever  agreed  upon  by  the  jury  as  measuring  plaintiff's  dam- 
age."        "* 

Chrisinger,  a  member  of  the  jury,  says : 

"It  was  not  long  after  we  retired,  that  we  all  agreed 
that  plaintiff  was  entitled  to  a  verdict ;  but,  like  most  cases, 
there  was  a  difference  of  opinion  as  to  how  much  she  would 
be  entitled  to,  some  of  the  jurors  wanting  to  give  her  the 
amount  stated  in  the  verdict,  while  some  thought  the  dam- 
ages would  be  less.  We  finally  agreed  that  the  verdict 
should  be  as  returned." 

Fry,  a  juror,  testified: 

"As  was  natural  in  such  a  case,  some  of  the  jurors 
wished  to  give  more  than  we  returned,  and  some  to  give 
less.  Our  final  verdict  was  arrived  at  by  all  agreeing  that 
the  amount  returned  should  be  the  verdict.  Any  statements 
made  about  attorney's  fees  were  considered  as  casual  state- 
ments." 

Juror  King  testified : 

"Tke  final  verdict  was  arrived  at  and  agreed  upon-  as 
being  the  sum  which  the  plaintiff  was  justly  entitled  to,  in 
view  of  the  evidence.  The  matter  of  attorney's  fees  was  not 
talked  of  until  after  the  amount  of  the  verdict  was  arrived 
at." 

Juror  Spencer  affirmed : 

"Our  final  verdict  was  arrived  at  by  all  the  jurors 

agreeing  finally  that  the  sum  awarded  represented  the  dam- 

.  age  done  plaintiff.    As  was  natural  in  all  cases,  some  jurors 

wished  to  give  more  and  others  less,  but  we  finally  arrived 

at  $4,500  as  the  amount  plaintiff  was  entitled  to." 

Juror  McGahan  affirms : 
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"It  was  not  long  after  we  retired  that  we  agreed  that 
plaintiff  was  entitled  to  a  verdict,  but,  like  most  cases, 
there  was  a  difference  of  opinion  as  to  how  much  she  would 
be  entitled  to.  Some  of  the  jurors  wanted  to  give  more 
than  the  amount  returned,  while  others  thought  the  damage 
was  less.    We  finally  agreed  upon  $4,500." 

Sotne  of  the  affiants,  in  their  original  affidavits,  stated 
that  the  jury  allowed  the  plaintiff,  in  addition  to  the  actual 
damage  sustained  by  her,  attorney's  fees,  and  estimated 
that,  after  her  attorney's  fees  were  paid,  she  would  have 
f  1,200  or  f  1,500  for  her  damages ;  but  these  same  jurors,  in 
their  counter  affidavits,  recede  from  those  statements.  How- 
ever, we  think  that  any  discussion  that  took  place  in  the 
jury  room  as  to  the  amount  that  should  be  allowed,  was  a 
matter  that  inhered  in  the  verdict,  and  cannot  be  shown  in 
this  method,  to  impeach  the  verdict.  Porter  v.  Whitlock, 
142  Iowa  66,  and  cases  therein  cited. 

The  third  claim,  that  Moreland  said  that  plaintiff  was 
a  Swede,  and  that  he  knew  Swedes,  and  that  they  were 
more  honest  than  Americans,  does  not  disclose  such  preju- 
dicial conduct  on  the  part  of  the  juror  as 
8.  trial:  ex-         would  justify  us  in  reversing  the  case.    It 

traneous  imma-  ° 

teriai  matters,    was  the  mere  opinion  of  the  juror.    That 

this  opinion  could  influence  the  other  ju- 
rors, is  not  believable.  It  was  a  casual  remark  by  the  juror. 
It  may  have  expressed  his  opinion.  The  jurors  were  the 
sole  judges  of  the  credibility  of  the  witnesses,  and  the 
weight  to  be  given  to  their  testimony.  Moreland  himself 
does  not  say  he  was  influenced,  or  that  he  considered  this 
fact  in  making  up  his  verdict.  In  his  affidavit  filed,  he  says : 
"Any  remarks  made  by  me  in  regard  to  the  Swedish 
people  were  not  considered  by  me  in  making  up  my  ver- 
dict. I  have  always  known,  and  of  course  considered,  that 
the  case  was  to  be  decided  upon  the  evidence  received  in 
open  court,  and  I  considered  only  such  evidence." 


May  1911)]  Olson  v.  J)es  Moines  City  Ky.  Co.  407 

The  affidavits  of  all  the  jurors  show  that  they  under- 
stood that  they  could  not  find  that  the  conductor  was  bound 
to  help  or  assist  Mrs.  Olson,  unless  they  first  found  that  the 
conductor  knew,  or  should  have  known  from  apparent  con- 
ditions, that  she  needed  help,  and  all  the  affidavits  negative 
the  idea  they  gave  any  special  credence  to  the  testimony  of 
Mrs.  Olson  because  she  was  a  Swede. 

It  is  next  contended  that  the  verdict  arrived  at  was  a 
quotient  verdict. 

If  we  take  the  affidavits  filed  by  the  defendant,  in  at- 
tacking the  verdict,  we  might  say  that  this 
u.  trial:  iB  true;   but  a  consideration  of  the  counter 

quotient 

verdicts.  affidavits   by   the   same   jurors  satisfies   us 

that  it  is  not  true.  The  counter  affidavits 
show  that,  at  no  time  in  the  deliberation  of  the  jury,  did 
they  agree  in  advance  to  abide  by  any  quotient  verdict,  to 
be  arrived  at  by  adding  the  sums  which  the  different  jurors 
thought  the  plaintiff  should  receive,  and  dividing  it  by 
twelve.  It  is  true  that  each  juror  did  write  down  the  sum 
that  he  thought  plaintiff  was  entitled  to,  and  it  was  divided 
by  twelve;  but  the  sum  so  obtained  was  not  agreed  upon 
as  the  verdict.  King,  who  made  an  original  affidavit  from 
which  it  might  be  claimed  the  quotient  verdict  was  arrived 
at,  in  a  counter  affidavit  said : 

"The  matter  of  a  quotient  verdict  was  talked  of  as  be- 
ing improper  and  unlawful.  At  no  time  did  I,  or  any  other 
juror,  agree  to  abide  by  any  such  a  quotient  verdict.  The 
final  verdict  was  arrived  at  and  agreed  upon  as  being  the 
sum  plaintiff  was  justly  entitled  to,  in  view  of  the  evidence." 

We  find  no  reversible  error  in  the  case,  and  the  cause 
is — Affirmed. 

Ladd,  C.  J.,  Preston  and  Stevens,  J  J.,  concur. 
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May  Owens  et  al.,  Administrators,  Appellants,  v.  Iowa 

County,  Appellee. 

EVIDENCE:     Speed  of  Vehicle.    One  who  is  in  a  position  to  ol> 

1  serve  and  does  observe  the  movement  of  a  vehicle,  and  is  other- 
wise competent,  may  give  his  opinion  as  to  the  speed  of  such 
vehicle,  even  though  the  position  occupied  by  him  is  such  as  to 
render  his  opinion  of  little  value. 

NEGLIGENCE:     Condition  of  Thing  after  an  Accident.     Evidence 

2  of  the  defective  condition  of  the  brakes  of  an  automobile  im- 
mediately after  an  accident  is  admissible  as  having  some  bear- 
ing on  the  question  whether  they  were  defective  immediately 
before  the  accident,  whether  the  driver  knew  of  such  defective 
condition,  and  whether  he  was  guilty  of  contributory  negligence. 

EVIDENCE:     Intent.    The  declarations  of  a  party  which  are,  ap- 

3  parently,  uttered  without  conscious  design,  are  preliminary  to 
the  doing  of  an  act,  and  are  illustrative  of  his  intention  in  do- 
ing said  act,  are  admissible,  when  such  intention  becomes  of 
itself  a  distinct  and  material  fact.  So  held  as  to  declarations 
made  just  prior  to  starting  on  a  journey. 

WITNESSES:     Transactions  Offered  by  Administrator.    A  witness 

4  offered  by  the  administrator  of  a  deceased  person  is  competent 
to  testify  to  personal  and  relevant  transactions  with  said 
deceased. 

HIGHWAYS:     Inapplicable  Statute  Requiring  Care.    The  statutory 

5  provision  that  the  driver  of  an  automobile  shall  so  prudently 
drive  his  car  as  not  to  injure  the  person  and  property  of  an- 
other, has  no  application  to  the  driver  who  is,  himself,  the 
injured  party;  but  the  giving  of  an  instruction  when  not  thus 
applicable  is  harmless,  because  the  law,  irrespective  of  statute, 
would  demand  practically  the  same  degree  of  care  on  the  part 
of  the  driver  for  his  own  protection. 

• 

NEGLIGENCE:     Allowable  Speed  of  Automobile.    The  operator  of 

6  an,  automobile  is  not  necessarily  guilty  of  negligence  per  se  by 
failing  to  have  the  automobile  under  such  control  that  he  can 
stop  it  within  the  distance  that  he  can  plainly  see  obstructions 
ahead  of  him.  So  held  where  the  operator,  in  the  nighttime, 
drove  into  a  washout  in  the  public  highway. 
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NEGLIGENCE:    Negligence  Per  Se  of  Automobile  Driver.    Evidence 

7    reviewed,  and  held  not  to  show  negligence  per  se  in  the  driver 

of  an  automobile  in  driving  into  a  washout  in  a  public  highway. 

Appeal  from  Johnson  District  Court. — R.  P.  Howell,  Judge. 

November  22,  1918. 

Rehearing  Denied  May  21,  1919. 

Hugh  R.  Owens  was  killed  by  driving  his  automobile 
into  an  opening  in  a  public  highway  caused  by  the  washing 
out  of  a  bridge.  This  action  is  brought  by  his  administra- 
tors for  damages. — Reversed. 

Dutchcr,  Davis  &  Hambrecht,  for  appellants. 

Havner,  Messer,  Roller  &  Hatter*,  Edwin  B.  Wilson,  and 
H.  L.  Bryson,  for  appellee. 

Stevens,  J. — Plaintiffs  are  the  administrators  of  the 
estate  of  Hugh  R.  Owens,  deceased,  who  was  killed  about 
5  o'clock  on  the  morning  of  September  15,  1914,  when  an 
automobile,  driven  by  him,  ran  iato  Hilton  Creek,  on  a 
public  highway,  about  2y2  miles  southeast  of  Marengo,  at 
a  point  where  a  bridge  had  been  washed  out,  a  few  days  be- 
fore. The  former  bridge  was  about  65  feet  in  length,  and 
was  reached  from  the  east  over  a  slightly  elevated  approach. 
About  10  days  prior  to  the  accident,  a  temporary  bridge, 
about  60  feet  in  length,  had  been  constructed  in  the  highway 
immediately  north  of  the  former  bridge,  at  a  much  lower 
elevation  than  the  former  bridge,  and  it  was  reached  from  ^ 
the  east  by  travelers  turning  to  the  right  at  a  point  about  66 
feet  east  of  the  east  end  thereof.  Deceased  was  alone  at 
the  time  of  the  accident,  but  two  witnesses  testified  to  see- 
ing the  car  in  the  immediate  vicinity  of,  and  closely  ap- 
proaching, the  point  of  the  accident.  The  car,  when  it 
reached  the  opening  in  the  highway,  turned  a  complete 
somersault,  and  lay  in  the  bottom  of  the  chasm  upside 
down,  with  the  radiator  pointing  east. 
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Deceased  left  home  at  about  4 :10  A.  M.,  to  go  to  Maren- 
go to  take  a  train  leaving  that  place  for  Des  Moines  short- 
ly after  5  o'clock,  and,  at  the  time  of  the  accident,  had 
traveled  a  distance  of  about  12y2  miles.  His  route  took  him 
over  the  "River  to  River  Road,"  which  curved  slightly  to 
the  northwest  from  a  point  several  hundred  feet  east  of 
the  bridge. 

The  negligence  charged  in  plaintiff's  petition  was  the 
failure  of  defendants  to  provide  suitable  and  necessary 
warning  to  travelers  upon  the'highway  of  the  dangerous  con- 
ditions resulting  from  the  destruction  of  the  former  bridge. 
The  principal  defense  urged  is  the  alleged  contributory  neg< 
ligence  of  deceased.  The  particular  facts  upon  which  de- 
fendants rely  to  establish  same  will  be  hereafter  referred  to. 

That  it  was  the  duty  of  defendant  to  maintain  its 
bridges  in  a  reasonably  safe  condition  for  travel  is  not  dis- 
puted by  counsel  for  appellee:  but  it  is  claimed  that,  about 
10  days  prior  to  the  accident,  defendant  constructed  a  tem- 
porary bridge  across  the  creek,  together  with  a  suitable 
roadway  leading  from  a  point  about  66  feet  east  of  the 
east  side  of  the  former  bridge  thereto,  and  that  same  had 
been  traveled  for  10  days;  that  a  beaten  track  was  formed, 
and  plainly  visible  to  travelers  upon  the  highway  in  the  ex- 
ercise of. reasonable  care;  that  a  barricade,  consisting  of 
a  2x12  plank  about  20  feet  in  length,  to  which  was  attached 
.two  upright  pieces  elevating  the  north  end  of  the  plank  so 
that  same  was  visible  to  travelers  approaching  from  the 
east,  extended  across  the  highway  at  the  time  of  the  ac- 
cident, or  at  least  was  so  placed  the  night  before,  and,  if 
down,  it  was  without  the  fault  of  defendants,  and  without 
notice  to  its  officers.  The  evidence  is  without  conflict  that 
a  barricade  such  as  is  described  above  was  found  lying 
across  the  highway  after  the  accident,  and  that  the  left 
wheels  of  the  automobile  had  passed  over  the  north  end 
thereof.    The  evidence  as  to  whether  the  barricade  was  in 
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position  to  warn  travelers,  or  lay  upon  the  ground  across 
the  highway,  is  in  dispute. 

I.    Many  alleged  errors  in  the  admission  and  exclu- 
sion of  evidence,  and  in  the  charge  of  the  court,  are  dis- 
cussed by  counsel  for  appellants,  but  it  will  not  be  neces- 
sary for  us  to  refer  to  all  of  them  in  detail. 
1.  evidence  :  An  employee  of  the  contractor's,  engaged  in 

speed  of 

vehicle.  reconstructing    concrete   piers    for    a    new 

bridge  across  the  creek,  testified  that  he 
was  about  200  feet  west  of  the  bridge,  when  he  saw  the 
lights  of  a  car  approaching  from  the  east ;  that  a  few  min- 
utes thereafter,  he  observed  that  same  had  disappeared,  and 
he  heard  a  buzzing  noise  in  the  creek.  Going  to  the  scene 
of  the  accident,  he  discovered  deceased's  car  in  tha  bottom 
of  the  chasm.  He  was  permitted,  over  the  objection  of  coun- 
sel for  plaintiff,  to  testify  that  the  speed  of  the  automobile 
was  from  30  to  35  miles  per  hour.  The  competency  of  this 
witness  is  challenged.  Apparently,  he  was  in  a  position  to 
observe  the  movement  of  the  car,  and  to  express  an  opin- 
ion as  to  its  speed.  The  weight  of  the  evidence  was  for  the 
jury.  His  position  may  have  been  such  that  his  judgment 
would  be  of  little  value,  but  the  evidence  should  not  be  ex- 
cluded on  this  account.  Huddy  on  Automobiles  (4th  E<J.), 
Section  275;  Payne  v.  Waterloo,  C.  F.  &  N.  R.  Co.,  153 
Iowa  445 ;  Neidy  v.  Little  John,  146  Iowa  355. 

II.    The  court  also  admitted  evidence  of  the  condition 
of  the  brakes  upon  the  car,  following  the  accident,  without 
requiring  proof  that  the  condition  was  the  same  immediate- 
ly before  the  accident. 

2*  JoSStfon  coBf :  rt  wa^  the  duty  of  deceased*  in  the  ex- 

anini&ddenrt.        ercise  of  reasonable  care,  to  have  his  car 

equipped  with  brakes  in  such  condition  that 
he  could,  by  the  use  thereof,  aid  in  stopping  or  controlling 
the  speed  of  the  car.  Evidence  of  its  condition  following  the 
accident  may  have  tended  to  throw  light  upon  its  condition 


\ 
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prior  thereto.  It  is  true  that  the  car  had  been  moved  after 
the  accident,  before  the  witness  observed  the  condition  of  thei 
brakes,  but  evidence  was  introduced  from  which  the  jury 
could  have  found  that  there  had  been  no  change  in  the 
condition  of  the  brake  after  the  accident.  Evidence  was 
received,  showing  that  the  brake  was  defective  after  the  ac- 
cident, from  which  the  jury  might  infer  that  the  condition 
was  the  same  immediately  before  the  accident,  and  that  it 
was  probably  known  to  deceased.  The  weight  of  this  evi- 
dence, was,  of  course,  for  the  jury.  It  may  not  have  been 
very  persuasive,  but  we  think  sufficient  was  shown  to  jus- 
tify its  admission.  It  was  proper  for  the  consideration  of 
the  jury  upon  the  question  of  contributory  negligence. 

III.  A  witness  called  on  behalf  of  defendant  was  per- 
mitted, over  the  objections  of  counsel  for  plaintiff,  to  testi- 
fy that,  in  a  conversation  with  deceased  the  evening  before 

the  accident,  the  latter  stated  to  him  that  he 
3-  £tintKCB :  was  going  to  Des  Moines  the  next  morning, 

on  a  train  leaving  Marengo  at  a  little  past 
5  A.  M.  Counsel  for  plaintiff  sought  to  show  by  May 
Owens,  in  rebuttal,  that  deceased  told  her,  the  evening  be- 
fore the  accident,  that,  if  he  missed  the  first  train,  he  would 
attend  to  some  matters  of  business  at  Marengo,  and  take  a 
train  leaving  that  place  for  Des  Moines  about  an  hour  and 
a  half  later.  This  evidence  was  objected  to,  upon  the 
ground  that  it  was  a  privileged  communication  between 
husband  and  wife  and  a  transaction  with  a  person  deceased, 
and,  therefore,  excluded  by  Section  4604  of  the  Code.    The 

objection  was  sustained,  and  the  evidence 
4'  tranScttoni  excluded.  It  is  now  argued  by  counsel  for 
administrator,  appellee  that  this  evidence  was  further  in- 
admissible as  a  self-serving  declaration,  al- 
though this  objection  was  not  made  at  the  time.  Section 
4604  is  not  applicable.  The  evidence  was  not  offered  in  an 
action  against,  but  in  favor  of,  the  administrator.    If,  how- 
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ever,  this  evidence  should  be  excluded  as  a  self-serving  dec- 
laration, it  would  be  useless  to  reverse  this  case  on  account 
of  its  improper  exclusion  upon  other  grounds.  The  declara- 
tion, when  made,  was  not  intended  by  deceased  to  serve 
any  purpose  on  his  part,  but  amounted  only  to  an  expres- 
sion of  his  mental  attitude,  or  intention,  respecting  his 
contemplated  trip  to  Des  Moines.  The  Supreme  Court  of 
the  United  States,  in  Mutual  Life  Ins.  Co.  v.  HiUmon,  145 
U.  S.  283  (36  L.  Ed.  706),  referring  directly  to  proof  of  in- 
tention, said: 

"When  the  intention  to  be  proved  is  important  only  as 
qualifying  an  act,  its  connection  with  that  act  must  be 
.shown,  in  order  to  warrant  the  admission  of  declarations 
of  the  intention.  But  whenever-  the  intention  is  of  itself  a 
distinct  and  material  fact  in  a  chain  of  circumstances,  it 
may  be  proved  by  contemporaneous  oral  or  written  declara- ' 
tions  of  the  party.  The  existence  of  a  particular  intention 
in  a  certain  person  at  a  certain  time  being  a  material  fact 
to  be  proved,  evidence  that  he  expressed  that  intention  at 
that  time  is  as  direct  evidence  of  the  fact  as  his  own  testi- 
mony that  he  then  had  that  intention  would  be.  After  his 
death,  there  can  hardly  be  any  other  way  of  proving  it." 

To  the  same  effect,  see  3  Wigmore  on  Evidence,  Sec- 
tion 1714 ;  Mathews  v.  Great  Northern  R.  Co.,  81  Minn.  363 
(84  N.  W.  101) ;  VUes  v.  City  of  Waltham,  157  Mass.  542 
(32  N.  E.  901) ;  Bigelow  v.  Bear,  64  Kan.  887  (68  Pac.  73) ; 
Baker  v.  Kelly,  41  Miss.  696 ;  Applegate  v.  Mf dung's  Heirs, 
3A.K  Marsh  (Ky.)  1151;  Darby  v.  Rioe,  1-2  Nott  &  M. 
(8.  C.)  732;  Sherman  v.  Sherman,  75  Iowa  136;  Nolte  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  165  Iowa  721. 

The  declaration  made  by  deceased  to  his  wife  tended 
to  negative  the  inference  which  counsel  for  defendant  seeks 
to  draw  from  the  other  conversation :  that  deceased  was, 
in  fact,  driving  his  automobile  at  a  high  rate  of  speed,  for 
the  purpose  of  catching  a  train.    There  was  no  other  way 
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for  plaintiff  to  prove  the  intention  of  deceased  to  catch  a 
later  train  to  Des  Moines,  in  case  he  did  not  get  there  in 
time  for  the  earlier  train.  Deceased  could  have  had  no 
conscious  purpose,  when  the  statement  was  made  to  his 
wife,  of  gaining  an  advantage  thereby,  and  it  was  expres- 
sive only  of  his  intention  respecting  his  trip,  but,  never- 
theless, tends,  to  some  extent,  to  rebut  the  inference  sought 
to  be  drawn  from  the  evidence  offered  by  defendants.  We 
think  this  evidence  should  have  been  received. 

Other  alleged  rulings  on  the  admission  of  evidence  need 
not  be  separately  considered,  as  they  are  not  likely  to  arise 
upon  a  retrial  of  this  case. 

IV.     Based  upon  Section  -1971-ml9  of  the  1913  Sup-, 
plement  to  the  Code,  the  court  instructed  the  jury,  in  sub- 
stance, that  it  was  the  duty  of  deceased  to  drive  his  auto- 
mobile in  a  careful  and  prudent  manner. 
5*  SaSucabie         an(*  a*  a  rate  °*  sp^d  such  as  not  to  injure 
quirting  Sre.         tlie  property  of  another  or  the  life  or  limb 

of  any  person ;  and  if,  at  the  time,  deceased 
was  violating  the  foregoing  requirements  of  the  statute, 
he  was  guilty  of  contributory  negligence,  and,  if  same  con- 
tributed in  any  manner  to  cause  his  death,  no  recovery 
could  be  had.  It  is  quite  apparent  that  the  provisions  of 
this  statute  were  designed,  primarily  at  least,  to  prescribe 
the  duty  of  the  driver  of  a  motor  vehicle,  with  reference  to 
the  person  or  property  of  another,  and  to  provide  safety 
therefor  upon  the  public  highway.  But,  independent  of 
statutory  requirement,  it  was  the  duty  of  deceased  to  drive 
his  car  upon  the  public  highway  in  a  careful  and  prudent 
manner :  that  is,  to  exercise  ordinary  care  and  prudence  for 
his  own  protection  in  the  operation  thereof. 

The  portion  of  the  statute  relating  to  injuries  to  the 
property,  life,  or  limb  of  another  is  not  applicable  to  this 
case,  and,  in  so  far  as  the  instruction  related  thereto,  it  was 
erroneous;    but  we  are  inclined  to  hold  that  the  giving 
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thereof  was  not  prejudicial  to  plaintiff.  It  is  further  pro- 
vided by  this  seetion  that  a  rate  of  speed  in  excess  of  25 
miles  an  hour  shall,  in  case  of  injury  to  the  person  or  prop- 
erty of  another,  he  presumptive  evidence  of  driving  at  a 
rate  of  speed  which  is  not  careful  and  prudent,  and  coun- 
sel for  appellee  makes  some  contention  based  upon  this 
provision  of  the  statute ;  but  it  is  apparent  that  same  has 
no  application  to  the  facts  involved  in  this  case. 

V.  The  court  further  instructed  the  jury,  in  sub- 
stance, that,  if  deceased,  at  the  time  of  the  accident,  was 
driving  his  automobile  at  such  a  rate  of  speed  that  he 

could  not,  in  the  exercise  of  reasonable  care, 

e-  SSSSS?01 :       brinS  the  same  t0  a  standstill  within  the 
automobile.         distance  he  could  easily  see  objects  or  de- 
/  pressions  ahead  of  him  in  the  highway,  then 

and  in  that  event  he  was  guilty  of  negligence,  and  could  not 
recover,  if  same  contributed  to  his  injuries.  To  sustain  this 
instruction,  counsel  for  appellee  relies  largely  upon  Lauson 
v.  Town  of  Fond  Du  Lac,  141  Wis.  57  (123  N.  W.  629),  and 
Scott  t?.  O'Leary,  157  Iowa  222.  The  doctrine  of  the  Lau- 
son case  was  re-affirmed  by  the  Supreme  Court  of  Wiscon- 
sin in  Raymond  v.  Sauk  County,  167  Wis.  125  (166  N.  W. 
29),  and  is  now  covered  by  statute.  We  recently  had  occa- 
sion, however,  to  review  these  authorities,  and  declined  to 
adopt  their  holding.  Kendall  v.  City  of  Des  Moines,  183 
Iowa  866.  What  is  there  said  need  not  be  repeated.  It 
is  clearly  the  duty  of  the  driver  of  a  motor  vehicle  upon  the 
public  highways  to  at  all  times  have  the  same  under  con- 
trol, and  to  use  reasonable  care  to  observe  defects  or  ob- 
structions in  the  public  highway,  and  to  at  all  times  drive 
the  same  in  a  prudent  and  careful  manner;  but  he  is  not 
bound  to  anticipate  that  bridges  are  defective,  washed  out, 
or  otherwise  dangerous.  It  is  the  duty  of  the  proper  of- 
ficers, when  a  county  bridge  is  removed  or  in  a  dangerous 
condition,  immediately  after  notice  thereof  to  give  suitable 
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warning  to  travelers  jipon  the  highway,  and  it  is  the  duty 
of  travelers  thereon  to  use  reasonable  care,  and  to  observe 
and  heed  such  warnings,  a  failure  to  do  which,  in  case  of 
injury  on  account  of  a  defective  bridge,  might  amount  to 
contributory  negligence,  and  defeat  recovery.  If  the  duty 
is  imposed  upon  the  driver  of  an  automobile  to  drive  the 
same  at  such  a  rate  of  speed  that  it  may  always  be  stopped 
within  the  distance  that  objects,  defects,  depressions,  or 
obstructions  in  the  highway  may  be  clearly  visible,  the  duty 
to  provide  barriers,  lights,  or  warning  to  attract  the  atten- 
tion of  travelers  upon  the  highway  thereto  would  be  so 
relaxed  as  to  be  easily  avoided. 

We  are  unable  to  find  wherein  Scott  v.  O'Leary,  supra, 
conflicts  with  the  conclusion  reached  herein,  or  in  Kendall 
v.  City  of  Des  Moines,  supra.  The  instruction  approved  in 
that  case  was  not  like  the  one  under  consideration,  and  we 
find  nothing  in  the  language  of  the  court  in  any  way  tend- 
ing to  sustain  the  instruction  complained  of  herein.  The 
instruction  was  erroneous  and  necessarily  prejudicial. 

VI.  Lastly,  it  is  argued  by  counsel  for  appellee  that 
deceased  was  guilty  of  contributory  negligence,  as  a  matter 
of  law,  and  defendant's  motion  for  a  directed  verdict  should 

have  been  sustained.     It  is  true  that  the 

7.  negligence:       board  of  supervisors  of  defendant  county 

par1«?,©f  took  prompt  action,  after  the  bridge  washed 

automobile  ,      .  .,  -       , 

driver.  out,  to  provide  a  safe,  temporary  crossing 

over  the  creek,  and  were  proceeding  with 
commendable  diligence  to  construct  a  new  permanent 
bridge.  For  several  days  before  the  accident,  travel  upon 
the  highway  had  been  diverted  from  the  original  traveled 
portion  at  a  point  about  66  feet  east  of  the  east  abutment 
of  the  former  bridge,  to  the  right  down  a  somewhat  steep 
decline  across  the  temporary  bridge,  and  that  a  new  track 
had  been  formed,  which,  in  daylight,  was  plainly  visible. 
It  is  contended  that  deceased,  in  the  exercise  of  ordinary 
care,  could  have  seen  the  plank  barrier,  which  it  is  claimed 
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was  placed  across  the  highway  a  few  feet  west  of  the  point 
where  the  new  road  turned  to  the  right,  for  a  distance  of 
275  feet  east  of  the  former  bridge,  but  this  contention  as- 
sumes that  the  barrier  was  up,  and  not  lying  upon  the 
ground. 

As  the  driver  of  the  automobile  approached  a  point 
about  115  feet  east  of  the  east  abutment  of  the  former 
bridge,  the  road  bore  slightly  toward  the  southeast,  and  then 
turned  to  the  northwest.  This  tended  to  throw  the  rays 
from  the  lamps  of  the  automobile  somewhat  away  from  the 
changed  course  of  travel,  which,  combined  with  the  decline 
in  the  new  highway  toward  the  bridge,  and  the  grade  of 
the  original  highway  above  the  same,  tended,  to  some  ex- 
tent, at  least,  to  conceal  the  "changed  course  of  travel.  It 
is  quite  clear  that,  had  the  barrier  been  in  position  to  give 
warning  to  deceased,  he  would,  in  the  exercise  of  ordinary 
care,  doubtless  have  observed  the  same; "but  the  jury  may 
well  have  found  from  the  evidence  that  no  barrier  was  up 
across  the  highway,  and  that  deceased  had  no  warning  of 
the  changed  course  thereof.  There  was  some  evidence  that 
a  fog  was  hanging  low  over  the  creek  bottom.  This  would, 
of  course,  further  tend  to  conceal  the  changed  course  in  the 
highway  from  deceased.  It  was  proper  for  the  jury  to  take 
into  consideration  the  time  when  the  accident  occurred, 
the  condition  of  the  weather  and  of  the  road,  the  barrier, 
if  any  therein,  the  speed  of  the  automobile,  and  all  other 
facts  and  circumstances  surrounding  the  transaction,  in  de- 
termining whether  deceased  was,  at  the  time,  in  the  exercise 
of  reasonable  care,  or  whether  he  was  guilty  of  negligence 
contributing  to  his  death ;  but  we  cannot  say,  as  a  matter 
of  law,  that  deceased  was  guilty  of  contributory  negligence, 
and  this  question  was  properly  left  to  the  decision  of  the 
jury. 

Many  other  alleged  errors  in  rulings  upon  the  admis- 
sion of  evidence,  and  in  the  instructions  given,  are  not  like- 
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ly  to  occur  upon  a  retrial  of  this  case,  and  we  do  not  deem 
it  necessary  to  consider  the  same  at  length.  The  tenth  in- 
struction, in  which  was  pointed  out  the  duty  of  the  drive* 
of  automobiles  to  have  the  same  equipped  with  lights,  was 
not  applicable  to  the  facts  in  this  case.  The  evidence 
showed,  without  dispute,  that  the  automobile  was  so  equip- 
ped, but  the  instruction  was  probably  not  prejudicial  to 
plaintiff.  For  the  reasons  indicated,  the  judgment  of  the 
court  below  must  be,  and  is, — Reversed. 

m 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Peninsular  Bank,  Appellee,  v.  Citizens  National  Bank, 

Appellant. 

CARRIERS:    Bills  of  Lading— Purchaser    of   Draft   Attached— Re- 

1  course  on  Consignor  on  Nonacceptance.  Where  a  bank  pur- 
purchased  from  consignor  a  draft  attached  to  a  bill  of  lading  of 
an  automobile  truck,  consigned  to  the  owner,  with  directions  to 
notify  the  drawee  of  the  draft,  as  between  the  bank  and  the 
owner  the  draft  was  a  bill  of  exchange,  and  upon  its  non- 
acceptance,  the  bank  had  an  immediate  right  of  recourse  there- 
on against  the  owner. 

TROVER  AND  CONVERSION:    Nature  and  Grounds— Sufficiency  of 

2  Allegations.  Where  a  bank  purchased  from  a  consignor  a  draft 
attached  to  a  bill  of  lading  of  an  automobile  truck,  consigned 
to  the  owner,  with  directions  to  notify  drawee- of  the  draft,  in 
an  action  of  conversion  for  the  amount  of  the  draft  as  damages 
against  the  defendant,  to  whom  it  was  sent  for  collection,  a  peti- 
tion charging,  not  only  that  defendant  wrongfully  failed  to 
collect  the  draft  before  surrendering  the  bill  of  lading  to  the 
drawee,  but  also  the  defendant's  refusal,  upon  demand,  to  re- 
turn the  draft,  sufficiently  alleged  conversion  of  the  draft. 

1  ROVER  AND  CONVERSION:    Damages— Presumption— Face  Value 

3  of  Draft  Converted.  A  conversion  of  a  draft  attached  to  a  bill 
of  lading  for  an  automobile,  sent  to  a  bank  for  collection,  be- 
ing undisputed,  it  will  be  presumed  that  the  sender  has  been 
damaged  to  the  extent  of  the  draft's  face  value;  and  evidence 
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showing  the  value  of  the  truck  to  be  less  than  the  amount 
of  the  draft  does  not  tend  to  rebut  the  presumption  that  the 
draft  was  worth  the  sum  for  which  it  was  drawn. 

BANKS  AND  BANKING:     Collections— Duty  to  Bemit  Proceeds  of 

4  Draft — Face  Value.  A  bank  which  held  its  remittance  of  the 
proceeds  of  a  draft  after  collection  under  direction  of  the 
drawee,  and  after  it  had  turned  over  to  the  drawee  a  bill  of 
lading  attached  to  the  draft,  was  liable  to  the  sender  for  the 
full  face  of  the  draft. 

CARRIERS:    Bills  of  Lading— Purchaser  of  Draft  Attached-— Car- 

5  rier's  Liability  to  Purchaser  Limited  to  Value  of  Goods  Lost. 
If  a  draft  be  drawn  with  a  bill  of  lading  attached,  the  title  to 
the  shipment  vests  in  the  holder  of  the  draft  as  security  for  its 
payment;  and  if,  by  fault  of  the  carrier,  the  security  be  con- 
verted or  lost,  the  holder,  as  against  the  carrier,  would  be 
limited  to  the  value  of  the  thing  lost  or  converted. 

Appeal  from  Marion  District  Court. — L.  N.  Hats,  Juduc. 

May  21,  1919. 

Action  at  law  to  recover  damages.  Directed  verdict 
and  judgment  for  plaintiff,  and  defendant  appeals.  The  ma- 
terial facts  are  stated  in  the  opinion. — Affirmed. 

Vander  Ploeg  &  Johnson,  for  appellant. 

W.  JET.  Lyony  for  appellee. 

Weaver,  J. — The  Denby  Motor  Truck  Company,  doing 
business  in  Michigan,  consigned  one  motor  truck  to  its  own 
order  to  Knoxville,  Iowa,  and  delivered  it  to  the  Grand 
Trunk  Railway  Company,  a  common  carrier,  for  transpor- 
tation to  Knoxville.  For  this  shipment  the  truck  company 
took  from  the  carrier  a  receipt  and  bill  of  lading,  stating  its 
own  name  as  consignee,  and  marked,  "Notify  S.  L.  Collins 
Oil  Company,  Knoxville,  Iowa."  It  also  provided  in  terms 
that  the  surrender  of  the  original  bill  of  lading,  properly 
endorsed,  should  be  a  condition  precedent  to  the  delivery  of 
the  shipment  by  the  carrier,  and  that  inspection  of  the 


N. 
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property  should  not  be  permitted  unless  provided  by  wire, 
or  unless  written  permission  so  to  do  was  endorsed  on  said 
bill.  Having  received  the  bill  of  lading,  the  truck  company 
drew  its  draft  upon  S.  L.  Collins  Oil  Company  for  $848.50, 
which  draft,  accompanied  by  the  bill  of  lading,  they  nego- 
tiated and  delivered  to  the  plaintiff,  and  received  credit  for 
the  full  face  thereof.  On  the  same  day,  the  plaintiff  bank 
forwarded  both  draft  and  bill  of  lading  to  the  defendant, 
Citizens  National  Bank  of  Knoxville,  for  collection,  with 
instructions  to  "deliver  bill  of  lading  on  payment  of  draft 
only."  Lafe  Collins,  who  was  president  of  the  defendant 
bank,  was  also  president  of  the  S.  L.  Collins  Oil  Company. 
On  receipt  of  the  draft  and  bill  of  lading  by  the  bank  at 
Knoxville,  Collins  took  possession  of  the  bill,  presented  it 
to  the  carrier,  and  obtained  possession  of  the  truck  for  the 
oil  company,  by  which  it  has  since  been  retained.  At  some 
time,  whether  before  or  after  taking  possession  of  the  bill 
of  lading  does  not  appear,  Collins  made  and  delivered  his 
check  to  the  defendant  for  the  full  amount  of  the  draft, 
$848.50,  but  instructed  the  bank  not  to  pay  or  remit  it  to 
plaintiff  until  he  should  so  direct.  Neither  draft  nor  bill 
of  lading  has  ever  been  returned  or  accounted  for  by  the  de- 
fendant. Payment  having  been  demanded  by  the  plaintiff 
and  refused  by  the  defendant,  this  action  was  brought  to 
recover  the  amount  of  the  draft  as  damages  for  its  conver- 
sion. The  defendant's  answer  admits  receiving  the  draft 
and  bill  of  lading,  but  denies  all  other  allegations  of  the 
petition.  The  facts  above  set  forth  are  wholly  undisputed. 
At  the  close  of  the  plaintiff's  testimony,  and  again  when 
both  parties  had  rested,  defendant  moved  for  a  directed 
verdict  in  its  favor.  The  grounds  assigned  for  the  motion 
are: 

(1)  Insufficient  evidence  to  sustain  a  recovery. 

(2)  That,  under  the  law  applicable  to  the  case,  the  oil 
company  was  the  consignee  in  fact,  and  was  entitled  to  de- 
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« 

mand  and  receive  delivery  of  the  truck  without  presentation 
of  the  bill  of  lading. 

(3)  That  plaintiff  had  failed  to  prove  the  value  of  the' 
truck  described  in  the  bill  of  lading. 

The  motion  having  been  denied,  defendant  offered  to 
prove,  by  competent  testimony,  that  the  value  of  the  truck 
represented  by  the  bill  of  lading  at  the  time  the  bill  was 
surrendered  to  Collins,  did  not  exceed  $600 ;  and,  the  offer 
being  overruled,  defendant  rested,  without  tender  or  offer  of 
other  evidence.  Plaintiff's  motion  for  a  directed  verdict  in 
its  favor  was  thereupon  sustained,  and  from  the  judgment 
thereupon,  defendant  appealed. 

In  argument  to  this  court,  the  appellant  relies  on  the 
single  proposition  that  the  measure  of  plaintiff's  damages, 
if  any,  is  the  actual  value  of  the  truck  described  in  the  bill 
of  lading,  and  that,  if  there  be  no  evidence  of  such  value, 
there  can  be  no  recovery ;  or,  if  there  be  any  right  of  recov- 
ery upon  the  showing  made,  it  is  for  nominal  damages 
only,  and  it  was,  therefore,  error  for  the  trial  court  to  over- 
rule the  defendant's  offer  to  prove  such  value  to  be  less 
than  the  amount  of  the  draft. 

Counsel's  argument  proceeds  upon  the  theory  that  this 
action,  in  legal  effect,  is  one  for  the  recovery  of  damages  for 
the  loss  of  the  truck  described  in  the  bill  of  lading,  and  such 

being  the  case,  the  measure  of  damages  is 
i.  carriers;  necessarily  the  value  of  the  truck,  the  ac- 

bllls  of  lad- 

chaserUof  companying    draft    being,    at    most,    mere 

recourse*©? ed :    Pr*ma-facie  evidence  of  such  value.     Now, 
SSa^eptanw.     Jt   raay  be  admitted,   as    counsel   contend, 

that  the  endorsement  and  .transfer  of  the 
bill  of  lading  serve  to  vest  the  title  to  the  truck  in  plaintiff, 
but  it  by  no  means  follows  that  this  is  an  action  to  recover 
its  value.  Plaintiff  did  not  buy  the  truck;  it  bought  the 
Truck  Company's  draft  on  the  Oil  Company  for  $&48.50,  and 
took  the  legal  title  to  the  truck  as  security  for  its  accept- 
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ance  and  payment.  It  sent  both  bill  and  draft  to  the  de- 
fendant to  collect,  not  the  reasonable  or  market  value  of 
the  truck,  but  the^amount  of  the  draft.  If  the  draft  had 
been  dishonored  upon  presentation,  and  the  security  had 
been  surrendered  or  lost  by  the  defendant,  plaintiff  could 
have  sued  and  recovered  the  value  of  it,  but  this  was  not 
the  plaintiff's  only  recourse.  As  between  itself  and  the 
truck  company,  the  draft  was  a  bill  of  exchange,  and  upon 
its  dishonor  by  nonacceptance,  plaintiff  had  immediate 
right  of  recourse  thereon  against  said  company.  The  peti- 
tion not  only  charges  the  unauthorized  sur- 

2.  trover  and        render  of  the  truck  and  defendant's  failure 

CONVERSION  *. 

grounds  :an«uffl-    to  collect  the  draft  before  such  surrender, 
SuSw.0*  alle"    but>  also  alleges  defendant's  refusal  to  re- 

turn  the  draft  upon  demand.    This  is  a  suf- 
ficient allegation  of  a  conversion  of  the  instrument.    Proof 
of  the  conversion  is  undisputed,  and  plaintiff  is  presumed 
to  have  been  damaged  to  the  extent  of  its  face  value.    Hub- 
bard v.  State  L.  Ins.  Co.,  129  Iowa  13 ;  Dean 

3.  tboveb  and       v.  Nichols.  95  Iowa  89.    Evidence  showing 

CONVERSION :  7  ° 

da™l?*:  Sre"    the  value  of  the  truck  to  be  less  than  the 

sumption :  face 

wivcrted.draft    amount  of  the  draft  had  no  tendency  to  re- 
but the  presumption  that  the  draft  was 
worth  the  sum  for  which  it  was  drawn. 

There  is  still  another  aspect  to  the  case  Which  necessi- 
tates an  affirmance  of  the  judgment  below.    It  was  shown 
by  the  cashier  of  the  defendant  bank,  not  only  that  it  re- 
ceived the  draft  for  collection,  but  also  that 

4.  banks  and         it  received  from  the  president  of  the  Oil 

BANKING  :    COl- 

toCrcmit  droty      Company,  who  was  also  its  own  president, 
?£e%2fue.raf * :    a  check  for  the  full  amount  of  the  draft, 

which  it  still  holds,  and  says,  in  excuse  of 
its  failure  to  remit,  that  said  officer  ordered  its  nonpayment 
until  he  should  direct  otherwise.  In  other  words,  defendant 
has  collected  the  full  amount  of  the  draft,  but  withholds  its 
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remittance  to  the  payee  at  the  request  of  the  debtor.  This 
being  admitted,  it  is  bound  in  law  to  account  to  plaintiff 
for  the  full  face  of  the  draft,  or  to  affirmatively  plead  and 
prove  some  fact  or  facts  which  excuse  or  avoid  performance 
of  that  duty.  No  such  defense  is  pleaded,  and  none  is 
proved.  In  other  words,  the  defendant  confesses  the  truth 
of  the  averments  of  the  petition,  but  neither  alleges  nor 
proves  any  new.  matter  which  tends  to  deprive  the  admitted 
facts  of  their  ordinary  legal  effect.  If  it  be  true,  as  per- 
haps we  may  infer,  that  there  is  some  dispute  between  the 
Truck  Company  and  the  Oil  Company  concerning  the  truck 
described  in  the  bill  of  lading,  the  merits  of  such  contro- 
versy are  wholly  immaterial  in  this  action  between  the 
plaintiff,  who  purchased  the  draft,  and  the  defendant,  to 
whom  it  was  sent  for  collection.  To  sustain  the  defend- 
ant's position  upon  this  appeal  would  be  tantamount  to 
saying  that,  in  any  and  every  case  where  property  is  sold 
for  delivery  by  carrier  upon  payment  of  the  agreed  purchase 
price,  if  the  purchaser  is  fortunate  enough  or  cunning 
enough  to  secure  a  delivery  without  payment,  he  is  no  longer 
bound  by  the  price  agreed  upon,  and  the  seller  can  recover 
on  the  basis  of  the  market  value  only.  No  authority  for 
such  holding  can  be  found.  The  cases  cited  by  appellant, 
where  common  carriers  have  been  sued  for  conversion  of  the 
property  described  in  bills  of  lading,  and  have  been  held 
liable  for  no  more  than  the  value  of  the  thing  converted,  are 
not  at  all  in  point.  In  Belden  v.  Boston  &  M.  R.  Co.}  88 
Vt.  300  (92  Atl.  212),  the  action  was  by  a  shipper  against 
a  carrier,  because  the  latter  had  delivered  the  goods  to  the 
consignee  without  presentation  of  the  bill  of  lading.  It 
was  not  an  action  against  the  consignee  for  the  contract 
price,  nor  against  a  bank  or  collection  agency  for  conver- 
sion of  a  draft  for  the  purchase  price.  The  duty  of  the  car- 
rier was  to  safely  transport  the  goods  and  make  proper  de- 
livery to  the  consignee,  and  if,  by  failure  in  this  duty,  it  be- 
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came  chargeable  as  for  a  conversion  of  the  property,  the 
measure  of  its  liability  was,  as  in  other  cases  of.  conversion, 
the  value  of  the  thing  converted.  This  liability  on  the  part 
of  the  carrier  did  not  relieve  the  consignee  from  his  obliga- 
tion to  pay  the  contract  price  of  the  shipment,  nor  the  con- 
signor from  its  liability  as  drawer  upon  any  draft  drawn 
against  the  shipment  and  negotiated  to  a  bank.  The  shipper 
in  such  case  could  maintain  an  action  against  the  carrier 
for  the  value  of  the  property  lost,  or  against  the 
consignee  for  the  contract  price  of  the  property;  and  the 
purchaser  of  the  draft,  if  one  is  drawn  against  the  shipment 
and  dishonored  for  want  of  acceptance,  may  sue  the  drawer, 
and  recover  thereon  its  full  face  value.    So,  too,  as  before 

noted,  if  the  draft  be  drawn  with  the  bill  of 
r>.  carriers:  lading  attached,  the  title  to  the  shipment 

Stp5iSi5'dof g :  vests  in  the  holder  of  the  draft  as  security 
SrterWi^ :  for  its  payment,  and  if,  by  fault  of  the  car- 
chaser  ?imited     rier,  the  security  be  lost  or  converted,  then 

to  value  of 

goods  lost.  the  right  of  the  holder  to  recover  from  the 

carrier  would  be  limited  toi:he  value  of  the 
thing  lost;   but  there  is  no  such  issue  in  this  case. 

The  trial  court  did  not  err  in  directing  a  verdict  for 
plaintiff,  and  the  judgment  appealed  from  is — Affirmed. 

Lapp,  O.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


L.  O.  Porter,  Appellee,  v.  G.  A.  Carney,  Appellant. 

APPEAL  AND  ERROR:  Assignments  of  Error — Sufficiency — Definite- 
1  ness.  The  rule  requiring  that  an  alleged  error  should  be  spe- 
cifically stated  or  pointed  out  is  so  that  the  court  may  have 
its  attention  directed  to  the  very  point  on  which  the  plaintiff 
relies,  and  if  the  record,  as  presented,  be  such  as  to  accomplish 
that  purpose,  its  form  is  not  of  vital  momemt. 
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VENDOR  AND   PURCHASER:    Sale   Contracts— Construction— Op- 

2  tion — Purchase.  The  word  "option"  used  in  a  written  agree- 
ment for  the  sale  of  land,  will  be  presumed  to  have  been  em- 
ployed by  the  parties  in  the  usual  and  proper  meaning  of  the 
word,  unless  a  contrary  construction  is  made  necessary,  to 
avoid  nullifying  or  defeating  the  express  intention  of  the  writ- 
ing; and,  where  the  purchaser  bound  himself  to  nothing  beyond 
a  nominal  payment  made,  and  had  a  period  of  46  days  within 
which  he  could  complete  a  purchase,  if  he  desired,  but  the 
vendor  was  bound  to  sell,  the  contract  is  construed  to  be  an 
option,  and  not  an  agreement  of  agency. 

VENDOR  AND  PURCHASER:    Sale  Contracts— Parol  Evidence — Sub- 

3  sequent  Oral  Agreement.  Assuming  that  an  oral  agreement  is 
sufficient  to  change  or  vary  the  legal  effect  of  a  written  con- 
tract of  sale  of  land,  in  order  to  be  provable  it  would  have  to 
have  been  made  subsequent  to  the  execution  of  the  written 
contract. 

VENDOR  AND  PURCHASER:  Sale  Contracts — Parol  Evidence— Suffl- 

4  ciency  of  Evidence  to  Vary  Written  Agreement.  Evidence  re- 
viewed, and  held  insufficient  to  show  that  a  subsequent  oral 
agreement  modified  a  written  option  contract. 

BROKERS:     Compensation — Sale  of  Part  of  Tract  at  Less  than  Con- 

5  tract  Price.  One  would  not  be  entitled  to  recover  a  commission 
on  an  agreement  for  the  sale  of  an  entire  tract  of  land,  where 
he  showed  only  an  offer  for  the  purchase  of  a  part  of  the  land 
at  $50  an  acre,  which  he  declined,  saying*  that  it  was  listed 
at  $55,  even  though  such  offer  was  communicated  to  his  prin- 
cipal. 

BROKERS:     Compensation — Seller  Not  Compelled  to  Sell   Part  of 

6  Tract.  Where  a  broker  was  to  receive  a  commission  upon  the 
sale  of  all  the  land  at  an  aggregate  price  of  $55  per  acre,  the 
principal  was  not  required  to  sell  one  part  of  the  tract  sepa- 
rately, and  run  the  risk  that  the  unsold  parts  might  bring  a 
figure  to  make  up  the  required  average,  but  the  broker  must 
have  found  a  purchaser  for  all  the  land  at  prices  sufficient  to 
make  the  necessary  average  price. 

APPEAL  AND  ERROR:     Review — Issues — Veracity  as  to  Oral  Con- 

7  tract  Not  Affecting  Written  Contract.  In  an  action  upon  a  writ- 
ten contract  involving  the  sale  of  land,  an  issue  of  veracity 
raised  between  the  parties  as  to  an  oral  agreement  wholly  inde- 
pendent of  the  writing  will  not  be  reviewed  by  the  Supreme 
Court. 
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Appeal  from  Butler  District  Court. — C.  H.  Kblley,  Judge. 

May  21,  1919. 

Action  at  law  to  recover  damages  for  alleged  failure  of 
the  defendant  to  perform  a  certain  written  option  contract 
for  the  sale  of  land.  Verdict  and  judgment  for  plaintiff. 
Defendant  appeals. — Reversed. 

J.  O.  Mitchell,  Martin  &  Turnipseed,  and  Courttvright 
&  Arbuckle,  for  appellant. 

Soger  &  Sweet,  for  appellee. 

Weaver,  J. — As  the  parties  differ  very  widely  upon  the 
proper  construction  of  the  written  contract,  we  quote  it  in 
full,  as  follows: 

"Option 

"This  agreement,  made  this  15th  day  of  November, 
1912,  between  G.  A.  Carney  and  L.  O.  Porter,  witnesseth: 
In  consideration  of  $25.00  the  receipt  of  which  is  hereby 
acknowledged  the  said  G.  A.  Carney  hereby  agrees  to  con- 
vey by  warranty  deed  the  land  described  below,  to  said  L. 
O.  Porter  or  to  any  person,  persons  or  corporation  designat- 
ed by  said  L.  O.  Porter  until  December  1,  1912,  for  the  sum 
of  |55.00  per  acre,  to  be  paid  according  to  the  following 
terms:  f 2,000.00  cash  at  the  time  the  contract  is  made,  of 
which  $2,000.00  the  above  $25.00  shall  be  considered  part 
payment,  and  all  the  balance. with  the  exception  of  $8,000.00 
in  cash  on  March  1,  1913,  when  possession  shall  be  given, 
and  if  desired  by  said  L.  O.  Porter  the  said  G.  A.  Carney 
agrees  to  take  back  mortgages  on  the  land  sold  to  the  ex- 
tent of  $8,000.00  and  which  shall  be  apportioned  among  the 
various  pieces  of  land  sold  so  as  not  to  exceed  50  per  cent 
of  the  purchase  price  of  the  particular  piece  in  any  one  case. 
Said  mortgages  to  run  for  a  period  of  five  years  with  inter- 
est at  the  rate  of  6  per  cent  per  annum  payable  annually 
with  the  privilege  of  paying  any  multiple  of  $100.00  on  any 
interest  day.  All  payable  at  the  Merchants  National  Bank, 
Greene,  Iowa.    The  land  covered  by  this  option  is  situated 
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in  Pittsford  Township,  Butler  County,  Iowa,  and  is  more 
particularly  described  as  follows,  to  wit :  [Here  follows  de- 
scription of  590  acres  of  land.]  Said  G.  A.  Carney  agrees 
to  furnish  the  said  L.  O.  Porter,  or  anyone  whom  he  may 
designate,  an  abstract  of  title  showing  a  good  title  of  rec- 
ord, on  or  before  the  first  day  of  March,  1914,  and  to  give 
the  said  L.  O.  Porter,  or  anyone  whom  he  may  designate, 
complete  and  peaceable  possession  of  said  premises  on  or 
before  the  1st  day  of  March,  1914.  On  December  1st,  the 
said  G.  A.  Carney  agrees  to  extend  this  option  until  Jan- 
uary 1st  on  further  payment  of  f 25.00.  Said  L.  O.  Porter 
agrees  to  pay  2  per  cent  interest  on  a  mortgage  now  on  said 
premises,  from  December  19,  1913,  to  March  1st,  unless 
$ 10,000.00  shall  be  paid  in  on  purchase  price  on  this  land 
prior  to  December  19th,  1913. 

"[Signed]  G.  A.  Carney. 
"[Signed]  L.  O.  Porter. 

"The  above  agreement  is  hereby  extended  to  July  1, 
1913. 

"Dated  February  26,  1913. 

"G.  A.  Carney, 
"L.  O.  Porter. 

"I  hereby  accept  the  erasures  and  changes  of  dates  as 
above." 

In  his  petition,  plaintiff  alleges  that  the  intention  and 
meaning  of  the  parties  in  making  the  contract  was  to  au- 
thorize plaintiff  to  sell  any  part  of  the  lands  therein  de- 
scribed at  figures  above  or  below  $55  per  acre,  provided  that 
the.sum  received  from  the  sale  of  the  whole  tract  averaged 
$55  per  acre  or  more,  and  that  the  contract  was  so  con- 
strued by  the  parties  by  their  mutual  oral  agreement  after 
its  execution.  He  then  alleges  "that,  in  reliance  upon  said 
written  option,"  plaintiff  performed  work  and  labor  and 
incurred  expense  to  find  purchasers  for  said  lands,  and  did 
find  buyers  for  all  of  it  as  follows :    On  June  1,  1913,  to  one 
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Heswart),  350  acres  at  $65;  on  May  31,  1913,  to  Geo.  Har- 
greaves,  80  acres  at  $60;  on  June  15,  1913,  to  W.  Anderson, 
80  acres  at  $50 ;  on  July  15,  1913,  to  P.  Lieuwen,  80  acres  at 
$50. 

He  further  says  that  defendant  conveyed  the  350  acres 
to  Meswarb,  taking  in  part  payment  or  exchange  other  land, 
and  the  remainder  in  money,  of  which  he  admits  he  himself 
received  $520,  but  charges  that  defendant  wrongfully  re- 
fused to  make  conveyances  to  the  other  persons  named,  and 
he  asks  to  recover  an  alleged  remainder  due  to  him  under 
said  agreement  in  the  sum  of  $1,030. 

A  demurrer  to  the  petition  having  been  overruled,  the 
defendant  denied  the  petition,  and,  upon  trial  to  a  jury,  the 
plaintiff  recovered  verdict  for  his  entire  demand. 

I.  Appellee  objects  to  the  sufficiency  of  appellant's 
assignments  of  error  because  of  their  general  and  indefinite 
character. 

It  is  possibly  true  that  some  of  the  assignments  are 

open  to  the  criticism  made  upon  them,  but 

i.  appeal  and        we  think  there  are  enough  of  sufficiently 

error  :  as-  °  y 

erfor^soV*       specific  character  to  permit  a  review  of  the 
ftenesV.  defln"      decisive  features  in  the  merits  of  the  case. 

While  the  rule  requiring  that  an  alleged 
error  shall  be  specifically  stated  or  pointed  out  is  one  the 
propriety  of  which  cannot  be  doubted,  it  is,  nevertheless, 
a  rule  in  the  application  of  which  courts  and  counsel  may 
easily  drift  into  technical  extremes.  The  only  purpose  of  the 
requirement  is  that  the  court  may  have  its  attention  di- 
rected to  the  very  point  on  which  the  appellant  relies*  and 
if  the  record  as  presented  here  be  such  as  to  accomplish  that; 
purpose,  its  form  is  not  a  matter  of  vital  moment.  If,  for 
example,  as  in  the  case  before  us,  counsel  requests  the  court 
below  for  an  instruction  which  embodies  his  theory  upon  a 
pertinent  proposition  of  law,  and  the  request  is  denied  and 
exception  preserved,  we  can  see  no  good  reason  why  counsel, 
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in  assigning  error  thereon  in  this  court,  should  be  required 
to  do  more  than  point  out  the  ruling  of  which  he  com- 
plains. The  requested  instruction  contains  and  makes  clear 
the  proposition  of  law  on  which  he  relies,  and  to  repeat  it 
in  tbe  assignment  of  error  is  of  no  benefit.  A  glance  at  the 
instruction  is  all-sufficient  to  inform  the  court  of  the  na- 
ture of  the  question  presented,  and  this  being  done,  the 
only  legitimate  end  of  the  rule  is  attained.  Again,  if  the  de- 
feated party  moves  for  a  new  trial  on  the  ground  that  the 
verdict  is  without  support  in  the  evidence,  and  his  motion 
is  denied,  and  on  appeal  he  assigns  error  thereon  in  general 
terms,  what  more  can  he  do?  He  cannot  be  expected  to 
set  out  hi  his  assignment  all  the  evidence  offered  on  the 
trial.  Other  illustrations  will  readily  occur  to  the  prac- 
ticing lawyer.  It  is,  of  course,  not  sufficient  to  merely  say, 
"The  court  erred  in  its  rulings  on  evidence,"  or  "The  court 
erred  in  its  instructions  to  the  jury,"  or  to  make  other  in- 
definite objections  which  put  upon  the  court  the  necessity 
of  wading  through  the  record  in  search  of  error.  See  Acts 
of  the  Thirtieth  General  Assembly,  Chapter  126;  Dale  v. 
Colfaw  Cons.  Coal  Co.,  131  Iowa  67.  Under  our  present 
rules,  interpreted  in  the  light  of  the  statute,  we  think  the 
assignments  are  sufficient  to  permit  our  consideration  of 
the  more  vital  questions  which  counsel  have  argued. 

II.  The  plaintiff,  in  argument  to  this  court,  takes  the 
position  that  the  written  contract  is  not  an  option  to  pur- 
chase, but  an  agreement  of  agency.    In  the  language  of  his 

counsel : 
2.  vendor  amo  "It  is  the  contention  of  the  appellee  in 

PURCHASER  ! 

TODstroctio^" :    **"s  case  that  the  contract  in  question  is 
cfiSe? :  pur"        nothing  more  nor  less  than  an  agency  con- 
tract, under  the  terms  of  which  plaintiff  was 
to  receive  as  his  commission  all  of  the  selling  price  over  and 
above  the  sum  of  f  55  an  acre." 

If  that  meaning  is  to  be  given  the  agreement,  it  must 
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be  found  in  the  written  language;  for  neither  party,  plain- 
tiff or  defendant,  or  other  witness  testifies  to  any  such  agree- 
ment either  before  or  after  the  writing  was  made.    Conced- 
ing, as  counsel  argue,  that  the  use  of  the  word  "option"  does 
not  alone  or  of  itself  control  the  legal  effect  of  the  writing, 
if,  when  taken  as  a  whole,  it  is  clear  something  else  was 
intended;    nevertheless,  it  being  a  word  in  common  and 
general  use,  and  being  several  times  repeated  in  mentioning 
the  character  of  the  instrument,  it  wlH  be  presumed  the 
parties  employed  the  word  in  its  usual  and  proper  meaning, 
unless  the  contrary  construction  is  made  necessary  to  avoid 
nullifying  or  defeating  the  intent  otherwise  expressed  in  the 
writing.     But  the  document  will  be  searched  in  vain  for 
any  word  or  expression  which  indicates  the  creation  of  an 
agency,  or  of  an  employment  to  find  or  produce  purchasers, 
or  of  an  undertaking  by  the  defendant  to  pay  commissions 
on  sales  made  by  the  plaintiff.     The  sole  agreement  and 
promise  of  the  defendant  is  that,  in  consideration  of  $25 
paid  him  by  Porter,  he  will,  at  any  time  between  that  date 
and  December  1st,  a  period  of  about  15  days,  convey  the 
entire  590  acres  to  Porter,  or  to  any  person  or  persons  des- 
ignated by  him,  for  $55  per  acre,  to  be  paid  in  a  certain  de- 
scribed manner ;   and,  upon  further  payment  of  $25,  to  ex- 
tend the  option  to  March  1st,  an  additional  period  of  about 
90  days.    On  the  other  hand,  Porter  bound  himself  to  noth- 
ing.   He  did  not  promise  or  agree  to  buy.     He  acquired 
nothing  except  the  right  to  buy  within  the  time  stipulated, 
if  he  should  so  elect,  and  perform  the  conditions.    He  could 
proceed  to  act  upon  the  privilege  for  which  he  paid  his  $25, 
or  he  could  neglect  it.    The  opportunity  was  for  him  to  im- 
prove or  decline.    He  could  abandon  the  venture,  and  incur 
no  liability  to  the  owner,  either  in  law  or  in  equity.    In 
short,  he  bought  a  privilege  to  make  the  purchase  at  his 
election  during  the  life  of  the  agreement.    Moreover,,  it  was 
a  right  or  privilege  to  purchase  all  the  land,  and  not  pari 
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of  it, — a  privilege  to  purchase,  and  not  the  mere  privilege  to 
introduce  purchasers.  These  terms  exhibit  all  the  essen- 
tials of  an  option.  The  defendant  was  bound  to  sell  upon 
compliance  with  the  conditions.  The  plaintiff  was  under 
no  obligation  to  buy.  Pratt  v.  Prouty,  104  Iowa  419,  420; 
Myers  v.  Stone  &  Son,  128  Iowa  10. 

But,  say  counsel,  if  it  be  an  option  merely,  then  there 
is  no  reasonable  explanation  of  the  provision  for  payment 
of  "|2,000  at  the  time  contract  is  made,"  and  this  should  be 
held  to  mean  an  agreement  by  defendant  to  make  a  con- 
tract with  such  persons  as  Carney  might  produce.  But 
this  construction  is  wholly  unnecessary  and'  unwarranted. 
The  contract  in  suit  was  not  a  contract  for  sale,  for  it  did 
not  bind  the  plaintiff  to  buy.  If  he  exercised  his  option,  it 
could  only  be  by  his  appearing  within  the  time  and  be- 
coming a  party  to  a  contract  of  purchase  such  as  his  op- 
tion called  for.    When  he  should  thus  elect  to  enter  into 

•  such  contract  of  purchase,  the  payment  of  $2,000  became 
obligatory  upon  him,  and  not  until  then. 

Further  insistence  is  made  that  the  provision  for  secur- 
ing a  part  of  the  purchase  price  by  mortgages  proportioned 

x  to  the  land  in  such  manner  that  the  incumbrance  on  no 
tract  should  exceed  50  per  cent  of  the  purchase  price  of 
such  tract,  is  reconcilable  only  with  the  theory  of  an  agen- 
cy, with  right  to  sell  the  land  for  defendant  in  parcels.  But 
this  is  clearly  not  the  case.  It  is  probably  an  allowable  in- 
ference from  the  facts  and  the  terms  of  the  option  that  plain- 
tiff was  a  real  estate  dealer,  and  that  he  took  the  option  in 
the  confidence  or  hope  that,  within  the  option  period,  he 
would  be  able  to  find  purchasers  to  take  it  all,  either  in  bulk 
or  in  parcels,  on  terms  which  would  afford  him  a  profit; 
and  that  defendant,  as  owner,  preferred  to  deal  with  one 
man  for  the  sale  of  the  whole,  rather  than  take  the  chances 
of  finding  a  half  dozen  who  would  take  it  in  broken  parts. 
To  meet  this  situation,  he  sold  an  option  to  plaintiff  to  pur- 
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chase  the  entire  tract;  but  to  facilitate  plaintiff's  effort 
to  turn  the  property,  he  agreed  to  make  the  conveyance  di- 
rect to  plaintiff  or  fo  others  whom  plaintiff  should  desig- 
nate. There  is  no  difficulty  in  the  case,  if  we  keep  it  in 
mind  that  defendant's  obligation  to  sell  is  to  plaintiff  alone, 
and  not  to  the  plaintiff's  purchasers,  and  that  his  under- 
taking to  execute  deeds  to  others  is  only  the  agreed  means 
or  method  of  consummating  the  sale  to  plaintiff.  The  con- 
tract is  not  in  the  least  ambiguous  or  uncertain,  and  re- 
quires no  resort  to  extrinsic  evidence  to  determine  its  mean- 
ing or  legal  effect.    As  we  have  seen,  how- 

3.  vbndob  and        ever,  there  was  an  effort  to  plead  and  prove 

PURCHASBR * 

sale  contract:      an  oral  agreement  of  the  parties  to  so  con- 

paxol  evidence :  _  .   .  .«■.,.*• 

subsequent  strue  the  writing  as  to  permit  plaintiff  to 

oral  agree-  ^ 

ment-  sell  the  land  at  any  obtainable  prices,  pro- 

vided the  aggregate  amount  of  such  sales 
was  sufficient  to  make  an  average  of  at  least  ?55  per  acre. 
On  the  assumption  that  such  an  agreement  was  sufficient  to 
change  or  vary  the  legal  effect  of  the  writing,  it  is  obvious 
that,  to  be  provable,  it  must  have  been  made  subsequent  to 
the  execution  of  that  instrument;  and  it  is  so  alleged  in 
the  petition,  but  there  is  a  distinct  failure  of  proof  to  that 

effect.    The  sole  testimony  on  the  subject  is 

4.  vendor  and  given  by  the  plaintiff  himself,  and,  when 
saiec contract :  led  by  his  counsel  to  the  vital  point,  and 
evidence :  sufli-     asked  to  state  definitely  whether  the  alleged 

ciency  of  evl-  . 

dence  to  vary     oral  agreement  was  prior  or  subsequent  to 

written  agree- 
ment, the  writing,  his  answer  is: 

"Why,  I  would  have  to  make  a  little 
explanation,  possibly,  if  it  is  right:  that  is,  it  was  about  the 
time.  It  was  the  same  evening  that  we  made  out  the  con- 
tract,— whether  the  contract  had  been  signed  at  that  time. 
But  I  don't  think  the  contract  was  signed  yet;  but  it  might 
have  been  right  after  the  contract  was  signed.  But  I  can 
tell  vou  whv  I  know  it,  too." 
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Whether  the  witness's  confusion  is  due  to  a  failure  of 
memory,  or  to  an  embarrassing  uncertainty  as  to  the  effect 
of  his  answer,  his  statement  is  wholly  insufficient  to  sustain 
a  finding  that  any  material  change  in  the  terms  of  the 
option  was  agreed  upon  after  the  writing  was  made.  But 
more  than  this,  even  if  we  admit  the  truth  and  admissibility 
of  his  statement  as  to  the  conversation  between  the  par- 
ties, it  is  in  no  manner  inconsistent  with  the  construction 
of  the  writing  strictly  as  it  is  written.  Plaintiffs  story, 
briefly  stated,  is  that,  in  answer  to  his  question,  defendant 
said  it  made  no  difference  to  him  at  what  price  plaintiff 
sold  the  land,  so  long  as  he  (defendant)  got  the  $55  an 
acre.  And  this  was  a  correct  statement  of  the  rights  of 
the  parties  under  the  contract  as  written.  If  plaintiff 
should  exercise  his  option  by  paying  or  tendering  payment 
for  the  land  as  therein  provided,  it  would  be  wholly  imma- 
terial to  the  defendant  whether  plaintiff  had  sold  it  to  oth- 
ers; or;  if  sold,  whether  he  received  more  or  less  than  $55 
per  acre. 

The  alleged  cause  of  action  pleaded  by  the  plaintiff  is 
expressly  grounded  upon  the  written  contract.  In  his  pe- 
tition, he  sets  out  the  instrument  in  full,  and  declares  that 
the  service  for  which  he  demands  a  recovery  was  "per- 
formed in  reliance  on  said  written  option."  That  said  op- 
tion  was  never  exercised  by  performance  of  its  conditions  or 
by  tender  of  performance  by  plaintiff  is  conceded,  and 
there  is  no  sound  theory  upon  which  a  recovery  of  dam- 
ages can  be  sustained.  If  the  court  can,  by  any  known  rule 
or  canon  of  construction,  change  a  clearly  expressed  writ- 
ten option  to  purchase  land  at  an  agreed  price  and  upon 
given  terms  into  a  mere  agency  to  sell,  then  it  may  also, 
by  construction,  convert  an  ordinary  warranty  deed  into 
a  lease  for  a  term  of  years,  or  a  formal  promissory  note 
into  a  contract  for  work  and  labor.  No  court  has  ever 
gone  to  the  extent  desired  by  plaintiff  in  this  case,  and  it 

Vol.    186   I  a.— 28. 
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is  quite  inconceivable  that  such  a  rule  can  anywhere  find 
judicial  favor. 

III.  It  is  further  to  be  said  that,  even  on  the  theory 
advanced  by  the  plaintiff  and  adopted  by  the  trial  court, 
plaintiff  fails  to  show  a  right  of  recovery.     The  plaintiff 

testifies,  in  substance,  to  his  understanding 
c.  brokers  :  that  he  was  to  receive  his  so-called  commis- 

compensatlon : 

oJ'tract^iess    sion  or  P1"0***  when  all  the  land  was  sold 
pri£. contract      by  him,  and  the  court  charged  the  jury  that 

"if,  in  fact,  plaintiff  did  not  procure  pur- 
chasers^for  all  the  land  as  claimed  by  him,"  then  he  could 
recover  nothing.  Had  the  jury  observed  and  followed  this 
instruction,  the  verdict  would  have  been  returned  for  de- 
fendant, for  it  is  not  shown  that  plaintiff  did  sell  or  procure 
purchasers  for  all  the  land.  To  go  no  further  than  the  al- 
leged production  of  the  man  Anderson  as  a  purchaser  of  an 
80-acre  tract,  the  record  not  only  fails  to  support  the  claim, 
but  negatived  it.  Plaintiff's  testimony  concerning  it  is  of 
a  very  rambling  and  inconsequent  character.  After  refer- 
ring to  some  talk  with  Anderson  early  in  the  fall  of  1912, 
— long  before  the  option  was  granted, — he  says : 

"There  was  no  positive  offer  the  first  time.  There  was 
no  offer  at  all  the  first  time.  He  didn't  make  me  any  offer 
then.  I  had  some  further  conversation  with  him.  I 
couldn't  tell  how  many  times, — probably  a  half  dozen  times 
between  that  and  June  at  different  times  in  regard  to  it. 
I  don't  remember  that  I  had  any  conversation  with  Mr. 
Anderson  after  June,  1913.  There  has  probably  been  some 
conversation  about  it  since  June.  I  do  not  remember  a 
talk  with  Mr.  Anderson  any  time  about  the  Meswarb  deal. 
I  \rould  not  be  sure  of  it  right  now,  because  I  don't  re- 
member of  it.  I  talked  to  Mr.  Carney  about  the  offer  I 
say  Mr.  Anderson  made  for  this  land.  I  didn't  speak  to 
Carney  at  all  about  the  first, — that  is,  the  first  conversa- 
tion I  didn't.    The  first  time  I  spoke  to  Mr.  Carney  about 
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Mr.  Anderson's  offer  was  when  he  offered  to  trade  his  160, 
or  his  80,  I  should  say,  for  the  160.  That  was  probably  the 
first  time.  I  won't  be  positive,  but  that  was  the  first  time. 
Anderson  offered  to  make  a  trade  there  at  one  time.  I 
asked  Mr.  Carney  about  it.  He  didn't  want  to  trade  at  all. 
He  didn't  want  the  80.  I  knew  he  wouldn't.  There  was 
another  offer  that  Mr.  Anderson  made  that  I  referred  to 
Mr.  Carney.  He  offered  me  f  50  in  cash.  That  was  probably 
along  the.  latter  part  of  June, — somewhere  along  there. 
In  1913.  I  am  not  positive  about  the  date.  I  told  Mr.  Car- 
ney  that  Anderson  would  give  f 50  an  acre  for  the  land, — 
the  south  80.  I  am  not  positive  whetfefer  at  that  time,  but 
he  said  once  it  was  worth  $55.  I  know  he  claimed  once 
it  was  worth  $55,  but  I  am  not  positive  whether  that  was 
at  that  time  or  not" 

Anderson  himself,  called  as  a  witness  by  the  plaintiff, 
states  the  story  as  follows: 

"I  recall  having  a  conversation  with  Porter  about  the 
purchase  of  certain  lands  owned  by  Carney  that  Porter  was 
trying  to  sell.  I  made  an  offer  of  $50  on  80  acres  of  that 
land.  I  was  willing  to  take  it  at  that  price.  *  *  * 
When  I  made  that  offer,  Mr.  Porter  said  he  could  not  con- 
sider it  Said  he  had  it  listed  at  $55.  *  *  •  He  told 
me  he  had  to  get  $55  out  of  it." 

A  mere  statement  of  the  man's  willingness  to  buy  at 
$50,  followed  promptly  by  plaintiff's  reply  that  such  an  of- 
fer could  not  be  considered,  is  not  sufficient  to  put  the  de- 
fendant in  default  on  any  theory  of  the  case,  even  though 
the  conversation  was  reported  to  him  by  plaintiff,  which 
defendant  denies.  The  testimony  in  regard  to  the  negotia- 
tion, if  any,  with  Hargreaves  and  Lieuwen  is  little,  if  any, 
more  definite  or  satisfactory. 

IV.  So,  too,  if  we  assume,  for  the  purposes  of  the  ap- 
peal, that  plaintiff  might  recover  if  he  showed  a  sale  of  all 
the  land  at  such  aggregate  price  as  to  average  $55  per  acre 
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« 

it    follows,    of    necessity,    that    defendant 

6.  Brokebs:  could  not  be  held  to  sell  any  one  part  or 

compensation :  r 

rampeued  to        tract  separately,  leaving  other  parts  unsold, 
tract?"*  of         an<*  thereby  take  upon  himself  the  risk  of 

being  unable  to  sell  such  remnants  for 
enough  to  bring  the  average  up  to  the  contract  standard. 
To  put  upon  defendant  the  obligation  to  sell  under  such 
agreement,  if  jnade,  plaintiff  must  have  found  a  purchaser 
or  purchasers  for  all  the  land  at  prices  to  make  up  the 
necessary  average,  and  until  then,  an  approval  of  the  sales 
could  not  be  rightfully  demanded;  and  such  was  the  in- 
struction given  by  the  court.  Now,  according  to  his  state- 
ment, plaintiff  made  the  deal  with  Meswarb  about  June  1, 
1913;  while  the  three  other  alleged  offers  from  Hargreaves, 
Lieuwen,  and  Anderson  were  received  on  separate  dates, 
May  31st,  June  15th,  and  July  15th.  When  the  Hargreaves 
offer  was  reported  to  defendant,  the  offers  by  Lieuwen  and 
Anderson  had  not  yet  been  made,  and  defendant  was  under 
no  obligation  to  accept  it,  on  any  theory  of  the  case,  and 
there  is  no  evidence  that,  when  the  later  offers,  if  any,  were 
received,  the  Hargreaves  offer  was  still  being  held  good;  so 
that  on  no  theory  discussed  by  counsel  has  a  right  of  recov- 
erv  been  established. 

V.  We  shall  take  no  time  to  discuss  the  matter  of  the 
deal  with  Meswarb,  except  to  say  that  it  is  conceded  that, 
by  some  sort  of  agreement,  tacit  or  expressed,  350  acres  of 

the  land  was  withdrawn   from  the  opera- 

7.  appeal  and  tion  °*  Plaintiff,8  option  and  put  into  an 
fssue!  I  verac* '  exchange  with  Meswarb,  the  land  taken  in 
iontract°notal     exchange  being  conveyed  to  defendant.    De- 

aff?ctln&  writ* 

ten  contract.       fendant  testifies  that  this  was  done  under 

an  agreement  by  which  he  was  to  pay  plain- 
tiff #500  for  his  services  in  the  deal,  anfl  that  he  paid  it. 
Plaintiff  admits  receiving  the  f  500,  but  denies  that  he  took 
it  as  full  compensation,  and  swears  that  defendant  "was  to 
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let  me  have  that  land  at  $65,  with  half  the  profit  I  could 
get  above  $6o.',  Just  what  may  be  the  truth  of  that  con- 
tention is  not  here  material.  It  is  enough  to  say  that  this 
action  is  upon  the  written  contract,  and  that  the  issue  of 
veracity  thus  raised  between  the  parties  as  witnesses  has 
reference  to  some  agreement  wholly  independent  of  the 
writing,  and  is  not  before  us  for  decision. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  must  be,  and  it  is, — Reversed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


H.  W.  Reichert,  Appellant,  v.  Russell  Motor  Oar  Com- 
pany, Appellee. 

SALES:     Termination  of  Contract  Terminates  Restriction  on  Resale. 

1  A  buyer  of  property  who  simply  contracts  that  he  will  not 
resell  the  property  outside  certain  prescribed  territory  may,  with- 
out liability  for  damages,  sell  where  he  pleases  after  the  other 
party  to  the  contract  has  terminated  it,  pursuant  to  a  reserved 
right  so  to  do. 

CONTRACTS:    Operation  and  Effect  of  Termination.    A  legally  ter- 

2  minated  contract  cannot  control  transactions  subsequent  to  the 
termination. 

CONTRACTS:    Deposit  to  Insure  Contract.    A  deposit  of  money  for 

3  the  purpose  of  insuring  performance  of  a  contract  in  a  specified 
particular  may  not,  after  such  performance,  be  withheld  for 
another  and  different  purpose. 

EVIDENCE:    Indefinite  Non-Trade  Terms.    A  vague,  meaningless, 

4  and  non-trade  term,  employed  in  a  contract,  may  not  be  util- 
ized as  a  framework  around  which  to  build  a  contract  by  parol. 

Appeal  from  Libm  District  Court. — Milo  P.  Smith,  Judge. 

January  23,  1919. 
Rehearing  Denied  May  21,  1919. 


\ 
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The  opinion  states  the  case.  From  a  judgment  in  favor 
of  the  defendant,  the  plaintiff  appeals.— Reversed  and  re- 
manded. 

J.  C.  France,  for  appellant. 
No  appearance  for  appellee. 

Weaver,  J. — In  the  year  1914,  plaintiff  and  one  Davis 
were  partners,  doing  business  as  Reichert  &  Davis,  a  firm 
which  has  since  been  dissolved,  the  plaintiff  succeeding  to 

its  business  and  assets.   While  the  firm  was 

i.  sales  :  terrain-    st*U  *n  being,  it  entered  into' a  contract  with 

tract  tern?!!-       the  defendant  motor  car  company  by  which 

oneSresaie.c  on    the  latter  granted  to  the  firm  the  right  to 

sell  Studebaker  motor  cars  and  parts  in  cer- 
tain prescribed  territory.  As  part  of  the  transaction,  Reich- 
ert &  Davis,  in  addition  to  an  undertaking  to  purchase  and 
pay  for  its  supply  of  cars,  were  required  to  deposit  and  main- 
tain in  the  hands  of  the  defendant,  during  the  contract 
period,  the  sum  of  $ 250,  as  a  "guarantee"  for  the  payment 
of  their  "parts  account."  The  deposit  was  made,  as  agreed. 
The  contract  has  since  been  terminated;  and  plaintiff,  as 
successor  to  the  firm  of  Reichert  &  Davis,  sues  for  a  return 
of  the  deposit,  less  an  account  for  parts  purchased,  to  the 
amount  of  {35.35. 

The  defendant  admits  the  contract  and  the  deposit,  but 
denies  its  liability  to  return  the  same,  because  of  alleged 
violation  of  the  contract,  by  which  plaintiff  or  his  firm  had 
sold  automobiles  in  the  territory  of  another  dealer,  who 
was  thereby  damaged  to  the  extent  of  $531.90,  the  claim  for 
which  has  been  assigned  to  defendant,  who  pleads  it  as  a 
counterclaim  in  this  action. 

There  was  a  trial  to  a  jury,  and  verdict  and  judgment 
for  the  defendant  for  the  sum  of  one  dollar.  The  plaintiff 
appeals. 


\ 
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I.  The  contract,  by  its  terms,  was  limited  to  expire 
July  1,  1915,  but  the  right  was  reserved  to  either  party  to 
cancel  it  at  any  time,  on  giving  the  other  ten  days'  written 

notice.    Acting  upon  the  privilege  thus  re- 

2*  oTOrSfoCn  Saod      served,  the  defendant  did,  on  February  25, 

fFaUon1  term"     1JI15,  give  the  firm  of  Reichert  &  Davis  writ- 


ten notice  of  its  election  to  cancel  the  con- 
tract. It  is  shown  without  material  dispute  that,  after  re- 
ceiving this  notice,  Reichert  &  Davis  declined  to  receive 
other  cars  from  the  defendant,  and  notified  it  that,  the  con- 
tract formerly  made  having  been  canceled,  they  had  decid- 
'  ed  to  retire  from  the  automobile  business.  It  further  ap- 
pears that,  upon  the  cancellation  of  the  contract,  the  part- 
nership of  Reichert  &  Davis  ceased  to  exist  or  do  business. 
Defendant  admits  giving  the  notice  of  cancellation,  but 
seeks  to  avoid  its  effect  by  a  claim  that,  at  some  later  date, 
and  before  plaintiff  had  replied  thereto,  it  "reinstated"  the 
contract.  When  the  contract  was  canceled,  it  is  shown  that 
Reichert  &  Davis  were  left  with  several  unsold  cars  on 
hand,  and  after  the  dissolution  of  the  partnership,  Davis 
sold  three  of  them,  which  sales  defendant  alleges  were  made 
outside  of  the  territory  assigned  to  the  firm;  and  it  is  on 
account  of  these  sales  that  the  defendant  sets  up  its  coun- 
terclaim. The  sales  were  made  at  or  near  the  town  of 
Clarence,  which  was  said  to  be  ^vithin  the  territory  as- 
signed to  one  Hart,  another  subdekler.  It  is  conceded,  how- 
ever, that  Hart's  contract  was  also  canceled,  on  February 
25,  1915,  and  at  the  time  of  these  sales,  neither  Hart  nor 
Reichert  &  Davis  had  any  contract  relations  with  the  de- 
fendant. Hart,  as  a  witness,  testifies  that  he  never  made 
any  claim  against  Reichert  or  Davis,  and  says,  in  sub- 
stance, that,  if  he  had  any  claim  against  anybody,  it  was  the 
defendant,  but  that  "I  never  made  any  particular  claim, 
because  I  didn't  know  I  would  be  entitled  to  it."  He  fur- 
ther says  that,  while  he  made  a  written  assignment  of  the 
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claim  to  defendant,  he  was  not  paid  for  it,  and  he  had  no 
agreement  or  understanding  that  he  would  ever  re- 
ceive anything  for  it  if  anything  should  be  recovered 
thereon  by  the  defendant  Among  the  letters  passing  be- 
tween the  parties  are  several  in  which  the  defendant  refuses 
to  pay  over  the  deposit.  In  one,  the  reason  given  is  that 
the  defendant  proposes  to  "hold  it  responsible"  for  any 
loss  sustained  by  Hart  for  the  sales  made  by  Davis;  again, 
it  says  the  deposit  "will  be  held  on  infringement  in  that  ter- 
ritory ;"  while  the  final  statement  is,  "As  soon  as  you  make 
settlement  with  Mr.  Hart  and  get  a  release  from  him  for  the 
cars  sold  in  that  territory,  we  will  return  your  deposit." 

The  court  charged  the  jury,  among  other  things,  that, 
even  if  the  contract  was  canceled  on  February  25,  1915, 
Reichert  &  Davis,  and  each  of  them,  were  bound  to  keep 
within  their  territory,  and  if  either  sold  cars  in  Hart's  ter- 
ritory, then  the  amount  of  commissions  on  these  sales,  if 
there  were  any,  would  constitute  a  legitimate  counterclaim 
against  the  deposit  in  defendant's  hands. 

This  instruction  wras  challenged  as  an  incorrect  state- 
ment of  the  law7  applicable  to  the  facts  in  the  case,  and  we 
think  it  cannot  be  approved.    In  the  first  place,  the  deposit 

was  made  for  a  specific  purpose,  to  guar- 
3.  contracts  :         a ii tee  the  plaintiff's  account  for  "parts,"  and 

deposit  to  In-  ,        .     . 

sure  contract,  nothing  else ;  and  this  is  admitted  not  to  ex- 
ceed $35.£5,  thus  leaving  $264.65  and  inter- 
est due  plaintiff.  Neither  the  contract  nor  the  law  au- 
thorized the  defendant  to  withhold  its  repayment  to  secure 
a  claim  of  some  other  character,  or  in  favor  of  some  third 
person.  -In  the  next  place,  we  find  nothing  in  the  contract 
which  binds  the  plaintiff  or  Reichert  &  Davis  to  pay  over 
to  Hart  or  to  defendant  the  amount  of  the  so-called  "com- 
*  missions,"  even  if  such  contract  were  still  in  force.  These 
so-called  subdealers  were  not  selling  cars  on  commission,  or 
as  agents.    They  were  buying  the  cars  outright,  and  when 
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purchased,  the  cars  were  their  individual  property ;  though, 
so  long  as  the  contract  continued  in  force,  they  were  bound 
to  sell  at  stated  prices,  and  within  stated  territory.  When, 
however,  the  parties  abandoned  or  canceled  their  contract, 
by  agreement  or  pursuant  to  a  reserved  right  so  to  do,  we 
are  inclined  to  the  view  that  the  shackles  which  bound 
Reichert  &  Davis  to  sell  their  property  only  within  a  pre- 
scribed territory  were  broken.  So  long  as  the  contract  was 
in  force,  each  was  giving  or  yielding  something  in  return  for 
what  the  other  was  giving  or  yielding  to  him,  and  each  could 
hold  the  other  in  damages  for  failure  to  perform  hi&r  agree- 
ment. When  the  contract  was  canceled,  it  ceased  to  exist; 
and  it  had  no  controlling  force  and  effect  to  sustain  an  ac- 
tion by  either  against  the  other,  on  account  of  any  matter 
or  thing  thereafter  occurring.  Cancellation  of  an  agree- 
ment necessarily  implies  a  waiver  by  each  party  of  all 
rights  thereunder.  Whedon  v.  Lancaster  County,  80  Neb. 
682 ;  Capital  City  Mut.  F.  Ins.  Co.  v.  Detwiler,  23  111.  App. 
656.  Even  if  the  contract  were  still  alive,  it  makes  no  pro- 
vision binding  the  plaintiff  or  Reichert  &  Davis  to  pay  any 
specified  amount  as  damages  or  penalty  for  sales  made  out- 
side the  prescribed  territory,  and  the  instruction  would  still 

be  erroneous.    There  is  a  vague  stipulation 

4.  evidence:  in-      that  the  parties  would  be  governed  by  the 

trade  terra*.        "Studebaker  policy,"  and  defendant  sought, 

and  over  the  objection  of  plaintiff  was  per- 
mitted, to  give  this  phrase  force  and  effect  by  the  testimony 
of  a  witness,  as  follows  :• 

"Q.  Now  I  notice  this  contract  refers  to  the  Studebaker 
'Policy'  all  through.  Now  what  is  the  'Studebaker  Policy  V 
(Objected  to  as  incompetent,  irrelevant,  and  immaterial. 
Objection  overruled.  Plaintiff  excepts.)  A.  The  policy 
of  the  Studebaker  contract  is  that  the  man  that 
the  territory  is  given  to  has  full  control  over  that 
territory,  and  he  is  to  have  the  benefit  of  the  sale  of  cars  in 


442  Keiciiekt  v.  Kussell  Motor  Car  Co.  [18(5  Iowa 

that  territory,  and  he  makes  a  deposit  buying  the  territory. 
Q.  What  is  the  Studebaker  policy  in  case  of  infringement 
of  the  territory?  (Objected  to  as  incompetent,  irrelevant, 
and  immaterial,  and  that  the  contract  between  the  parties 
represents  their  entire  agreement,  and  that  the  question 
now  calls  for  some  matter  on  the  part  of  the  dealer  and  the 
Studebaker  Company  which  was  not  disclosed  to  the  sub- 
dealer,  plaintiff  in  his  action.  Objection  overruled,  and 
plaintiff  excepts.)  A.  The  policy  is  for  the  dealer  to  hold 
the  deposit  to  pay  the  dealer  that  the  car  goes  into  his  ter- 
ritory. (Plaintiff  moves  to  strike  out  the  answer  for  the 
same  reason  given  in  the  objection,  and  that  the  contract 
specifically  provides  what  the  deposit  shall  be  held  for,  and 
is  contrary  to  the  terms  of  the  written  contract  in  evidence. 
Motion  overruled,  and  plaintiff  excepts.)  Q.  Now,  Jake, 
what  is  the  policy  with  reference  to  the  adjustment  of  the 
two  claims, — that  is,  where  A  goes  into  B's  territory  and 
sells  a*  lot  of  cars,  what  does  A  have  to  do  B?  (Same  ob- 
jection as  to  the  previous  question.  Overruled,  and  plain- 
tiff excepts.)  A.  He  has  to  pay  for  the  infringement — the 
full  commission.  Mr.  Hart  had  Dayton  and  part  of  Fair- 
field. Clarence  is  in  Dayton  Township.  Up  until  July  14, 
1915,  correspondence  from  Reichert  &  Davis  was  on  paper 
with  the  words  'Studebaker'  at  the  top." 

Both  plaintiff  and  Hart  testify  that  they  know  nothing 
of  the  "Studebaker  policy,"  and  have  no  idea  what  is  meant 
by  it;  nor  is  there  any  proof  whatever  that  it  is  a  trade 
term,  carrying  any  particular  significance  to  the  minds  of 
dealers.  Surely,  written  contracts  cannot  be  built  up  in 
this  manner  by  parol  around  the  meager  frame  of  two  vague 
and  meaningless  words;  and  this  testimony  should  have 
been  excluded. 

The  counterclaim  is  based  upon  a  demand  which  de- 
fendant alleges  it  holds  by  assignment  from  Hart.  But 
Hart  made  and  makes  no  demand  or  claim  against  the 
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plaintiff,  and  defendant  acquired  nothing  by  the  assignment. 
Defendant  has  and  pleads  no  claim  to  recover  damages  or 
"commissions"  on  its  own  account;  for  the  contract  on 
which  it  places  its  reliance  provided  specifically  that  it 
would  not  be  liable  to  a  subdealer  in  such  cases. 

There  was  no  defense  to  plaintiff's  demand  for  repay- 
ment  of  his  deposit,  and  we  look  in  vain  for  any  substantial 
evidence  on  which  a  finding  in  defendant's  favor  upon  its 
counterclaim  can  be  approved.  Neither  is  there  any  substan- 
tial evidence  that  the  canceled  contract  was  ever  reinstated 
or  renewed.  The  plaintiff's  motion  for  new  trial  for  lack  of 
evidence  to  support  the  verdict  should  have  been  sustained. 

Because  of  the  errors  noted,  the  judgment  below  will  be 
reversed,  and  cause  remanded  for  new  trial. — Reversed  cmd 
remcmded. 

Gaynor,  Preston,  and  Stevens,  JJ.,  concur. 


« 

R.  A.  Rish,  Appellant,  v.  Iowa  Portland  Cement  Company, 

Appellee. 

MASTER  AND  SERVANT:    Workmen's  Compensation  Act— Appeals. 

1  Procedure  for  the  taking  of  appeals  is  governed  by  Sec.  17,  Ch. 
270,  Acts  of  the  37th  G.  A.,  even  as  to  injuries  occurring  prior 
to  July  1,  1917. 


AND  SERVANT:.  Injury  "Arising  Out  of"  Employment. 
An  injury  to  a  servant  who  is,  at  the  time,  in  the  course  of  his 
employment  "arises  out  of1  his  employment  when  it  reveals 
some  causal  connection  with  the  general  conditions  existing 
on  the  master's  premises,  even  though  such  conditions  do  not 
generally  exist  in  the  particular  place  of  work  assigned  to  the 
servant,  and  even  though,  at  the  precise  time  of  Injury,  the  ser- 
vant is  performing  an  unnecessary  but  non-prohibited  act  per- 
sonal to  himself,  1.  e.,  lighting  a  cigarette. 

PRINCIPLE  APPLIED:  A  servant  was  an  electrician.  He 
came  upon  the  master's  premises,  prepared  himself  for  his 
work,  and  approached  his  work  bench.    In  the  act  of  so  doing, 
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he  struck  a  match  and.  lit  a  cigarette.  Instantly  thereafter, 
a  violent  explosion  occurred.  A  portion  of  his  left  hand  was 
blown  away,  and  the  left  side  of  his  body  at  the  waist  line 
was  burned.  Pieces  of  copper  were  discovered — presumably  in 
the  wound  or  clothing.  An  hour  later,  a  dynamite  cap  was 
found  in  the  pocket  of  the  clothes  which  the  servant  wore  at 
the  time,  and  in  the  pocket  from  which  he  took  the  match. 
The  servant  denied  that  he  consciously  took  such  cap  upon 
the  premises.  The  commissioner  did  not  find  to  the  contrary. 
Such  caps  were  in  use  on  other  parts  of  the  master's  premises, 
but  their  presence  in  the  building  where  the  servant  in  question 
worked  was  strictly  forbidden.  Smoking  in  the  servant's  build- 
ing was  not  prohibited.  It  seems  to  have  been  conceded  that 
the  servant  was  injured  by  the  explosion  of  one  of  these  caps. 
Held,  the  injary  "arose  out  of  the  employment,  and  the  light- 
ing of  the  match  did  not  deprive  the  servant  of  the  benefits  of 
the  Compensation  Act. 

MASTER  AND  SERVANT:     "In  the  Course  of  Employment."     A 
.3    workman  who,  being  on  the  master's  premises,  is  in  the  act  of 
approaching  his  work  bench  for  the  purpose  of  entering  upon 
,    his  daily  tasK,  is  "in  the  course  of  his  employment." 

MASTER  AND  SERVANT:     Findings  of  Fact  on  Appeal.    The  court 
4    will  not  disturb  a  non-fraudulent  finding  of  fact  by  the  indus- 
trial commissioner,  but  will  set  aside  an  order  or  decree  of  such 
commissioner  when  the  facts  so  found  are  insufficient  to  sup- 
port or  warrant  such  an  order  or  decree. 

Appeal  from  Polk  District  Court. — Thos.  J.  Guthrib,  Judge. 

January  23,  1919. 

Rehearing  Denied  Mat  21,  1919. 

The  nature  of  the  action  and  the  material  facts  are 
fully  stated  in  the  opinion. — Reversed. 

8.  B.  Allen,  for  appellant. 

Don  G.  Allen  and  M.  H.  Cohen,  for  appellee. 

Stevens,  J. — I.  This  case  comes  to  us  on  appeal  from 
the  judgment  of  the  court  below,  sustaining  the  order  of  the 
industrial  commissioner  denying  plaintiff  compensation  un- 
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der  the  Workmen's  Compensation  Act,  for 

1.  master  and       injuries  received  to  his  left  hand  while  in 

workmen's  the  employ  of  defendant.    A  motion  filed  by 

Compensation 

Act:  appeals,      counsel  for  appellee  to  dismiss  the  appeal, 

upon  the  ground  that  the  court  is  without 
jurisdiction  thereof,  was  ordered  submitted  with  the  case, 
and  counsel  have  furnished  us  with  briefs  and  argument 
thereon.  The  ground  of  the  motion  is  that  the  injury  com- 
plained of  occurred  prior  to  July  1,  1917J  and  that  plaintiff, 
in  taking  said  appeal,  should  have  followed  the  provisions 
of  Section  2477-m33  of  the  1913  Supplement.  This  section 
was  repealed  by  Section  17,  Chapter  270,  Acts  of  the  Thirty- 
Seventh  General  Assembly.  Many  other  provisions  of  the 
Workmen's  Compensation  Act  were  repealed  or  amended 
thereby.  Chapter  270  was  approved  April  21,  1917,  and,  so 
far  as  applicable  to  the  case  at  bar,  became  effective  July  1, 
1917.    It  was  there  provided  (Section  21)  as  follows: 

"Nothing  in  this  act  shall  be  held  to  in  any  manner  af- 
fect litigation  now  pending,  or  to  apply  to  any  case  in 
which  the  injury  occurred  prior  to  July  1,  1917." 

The  appeal  was  taken  within  the  time  and  in  the  man- 
ner required  by  Section  14,  Chapter  270,  but  not  within  the 
time  required  by  Section  2477-m33.  Section  21,  supra,  evi- 
dently relates  to  the  right  of  the  employee  to  compensation, 
amount  thereof,  etc.,  and  not  to  procedui-e.  No  appeal  was 
possible  until  after  Section  2477-m33  had  been  repealed,  and 
Section  17  of  Chapter  270,  enacted  in  lieu  thereof,  had  gone 
into  effect.  The  procedure  prescribed  by  the  latter  could 
alone,  therefore,  be  followed.  It  was  the  obvious  intention 
of  the  legislature  to  preserve  the  rights  and  liabilities  of 
the  parties  as  they  existed  at  the  time  of  the  accident ;  but 
there  is  nothing  in  the  language  of  Section  21  to  indicate 
that  the  procedure  prescribed  by  Section  14  is  not  to  be  fol- 
lowed in  cases  where  the  accident  occurred  prior  to  July  1, 
1917.    Richardson  v.  Fitzgerald,  132  Iowa  253;   MoLwiie  v. 
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Bonn,  70  Iowa  752;   Drake  v.  Jordan,  73  Iowa  707;   Far- 
ley v.  O'Malley,  77  Iowa  531. 

The  motion  to  dismiss  the  appeal  should  be,  and  is, 
overruled. 

II.    The  commissioner  found  the  facts  to  be  as  fol- 
lows : 

"At  the  time  of  his  injury,  Robert  A.  Rish  was  per- 
forming service  as  an  electrician   for  the 
2"  snTAMT  :AND       Hawkeye  Portland  Cement  Company.    Just 
"ariXig  out        prior  to  the  accident  resulting  in  this  in- 
mentmDloy         jury,  he  had  come  upon  the  premises  of  his 

employer,  prepared  himself  for  the  duties 
of  the  day,  and  approached  his  work  bench  in  the  electrical 
repair  shop.  He  had  just  rolled  a  cigarette,  which  he  placed 
in  his  mouth,  and  then  struck  a  match  for  the  purpose  of 
lighting  the  same.  He  testifies  he  does  not  know  whether 
he  applied  the  match  to  the  cigarette  or  not,  but  that,  from 
the  result  of  an  explosion,  he  found  himself  prostrate  upon 
the  floor.  A  cigarette,  which  had  been  lighted  and  partially 
burned,  was  found  upon  the  floor,  as  was  also  the  match  in 
question. 

"Rish  was  found  to  have  lost  portions  of  the  thumb 
and  two  fingers  on  his  left  hand.  Near  the  waist  line,  to- 
ward his  left  side,  he  was  found  to  have  been  severely, 
burned.  Careful  scrutiny  disclosed  the  presence  of  pieces 
of  copper,  upon  which  fact  is  based  the  plausible  theory, 
commonly  accepted,  that  these  injuries  had  occurred  from 
the  explosion  of  a  dynamite  cap.  An  hour  or  so  later,  the 
locker  in  which  the  overalls  worn  by  Rish  at  the  time  of 
the  accident  had  been  placed,  was  broken  open  by  an  em- 
ployee of  the  company,  upon  the  order  of  one  in  authority. 
By  the  testimony  of  three  witnesses,  it  appears  that  a  dyna- 
mite cap  was  discovered  in  the  watch  pocket  of  this  gar- 
ment, the  same  pocket  from  which  Rish  testified  he  secured 
the  match  with  which  to  light  his  cigarette. 
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"Counsel  utterly  failed  iu  this  undertaking  to  prove 
that  the  defendant  company  injected  into  the  service  of  this 
workman  unusual  peril  by  the  common  presence  of  dyna- 
mite caps  about  his  place  of  service.  The  electrical  repair 
shop  was  detached  from  any  building  in  which  dynamite" 
caps  had  any  right  to  be.  It  was  not  shown  that  any  such 
explosive  had  ever  been  seen  upon  the  work  bench  in  ques- 
tion. The  evidence  justifies  the  conclusion  that  rules 
against  the  presence  of  dynamite  caps  in  the  electrical  re- 
pair shop  were  very  strict,  and  that  a  workman  imperiled 
his  engagement  by  this  display  of  such  explosives  in  this 
building." 

To  entitle  plaintiff  to  compensation,  under  the  provi- 
sions of  the  Workmen's  Compensation  Act,  the  injuries  sus- 
tained must  have  arisen  "out  of  and  in  the  course  of  the 
employment,"  the  burden  of  showing  which  rested  upon  him. 
Griffith  v.  Cole  Bros.,  183  Iowa  415;  De  Mann  v.  Hydraulic 
Eng.  Co.,  192  Mich.  594  (159  N.  W.  380). 

It  is  conceded  that  plaintiff,  at  the  time  of  the  accident, 
which  occurred  between  six  and  seven  o'clock  A.  M.,  was  on 
the  premises  of  the  defendant  for  the  purpose  of  engaging 

in  the  day's  work,  and,  therefore,  the  find- 
3.  masteb  and        ins  of  the  commissioner  that  he  was,  at  the 

servant:   "In  & 

£?o/ment."m"         tirne  °*  the   acci<ient>   in    tne  course   °f   his 

employment,  must  be  sustained.  Griffith 
v.  Cole  Bros.,  supra;  Pace  v.  Appanoose  County,  184  Iowa 
498.  Did  the  injury,  however,  arise  "out  or  the  employ- 
ment? An  injury,  within  the  meaning  of  the  Workmen's 
Compensation  Act,  is  said  by  the  court,  in  Griffith  v.  Cole 
Bros.,  supra,  to  arise  out  of  the  employment  when  it  ap- 
pears "by  a  preponderance  [of  the  evidence]  that  there  is 
some  causative  connection  between  the  injury  and  something 
peculiar  to  the  employment  (Jones  v.  United  States  Mut. 
Ace.  Assn.,  92  Iowa  652).  that  it  resulted  from  some  risk 
reasonably  incident  to  the  employment,  because  'out  of  in- 
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volves  the  idea  that  the  injury  is  in  some  sense  due  to  the 
employment  (Fitzgerald  i\  Clarke  cO  Son,  2  K.  B.  [1908] 
796) ;  a  causative  danger  peculiar  to  the  work,  and  'not 
common  to  the  neighborhood,'  an  injury  fairly  traceable  to 
the  employment  as  a  contributing  cause, — to  some  hazard 
other  than  one  to  which  the  workman  would  have  been 
equally  exposed  though  in  a  different  employment  (Mc- 
Nicol's  case,  215  Mass.  497) ;  a  hazard  peculiar  to  the  busi- 
ness which  is  'the  immediate  cause'  of  the  injury  (Rodger 
v.  Paisley  School  Board,  1  Scots  Law  Times  [1912]  271 
*  *  *) ;  an  injury  due  to  something  more  than  the  nor- 
mal risk  to  which  all  are  subject,  which,  at  the  least,  means 
that  the  employment  necessarily  accentuates  the  natural 
hazard  attendant  upon  work  done  in  the  course  of  the  em- 
ployment (State  v.  District  Ct.,  129  Minn.  502  [153  N.  W. 
119])."  See,  also,  Pace  v.  Appanoose  County,  supra;  Mc- 
XicoVs  case,  215  Mass.  497  (102  N.  E.  697). 

Applying  the  above  interpretation  of  the  language  of 
the  act  to  the  facts  of  the  case  at  bar,  did  the  injuries  arise 
"out  of  the  employment  ?"  As  will  be  observed  from  a  care- 
ful reading  of  the  cases  cited,  the  tendency  of  the  courts 
in  all  jurisdictions  wThere  similar  acts  are  in  force  is  to 
give  a  broad  and  liberal  construction  to  the  provisions 
thereof.  Injuries  received  while  the  workman  was  engaged 
in  ministering  to  himself,  such  as  warming  himself,  seek- 
ing shelter,  quenching  his  thirst,  taking  refreshment,  food, 
fresh  air,  or  resting  in  the  shade,  have  been  held  compen- 
sable. Honnold  on  Workmen's  Compensation,  Section  111; 
Northwestern  Iron  Co.  t\  Industrial  Com.,  160  Wis.  633 
(152  N.  W.  416) ;  Goodlet  v.  Caledowfan  R.  Co.,  4  F.  (Ct  of 
Sess.)  986;  Moore  v.  Lehigh  Valley  R.  Co.,  169  App.  Div. 
177  (154  N.  Y.  Supp.  620)  ;  Zabriskie  v.  Erie  R.  Co.,  86  N. 
J.  L.  266  (92  Atl.  385) ;  Hollenbach  v.  Hollenbach,  181  Ky. 
262  (204  S.  W.  152) ;  Of  Toole's  Case,  229  Mass.  165  (118  N. 
E.  303) ;   Mcrlino  v.  Connecticut  Quarries  Co.,  93  Conn.  57 
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(104  Atl.  396) ;  Robinson  v.  State,  93  Conn.  49  (104  Atl. 
491) ;  Baltimore  Car  F.  Co.  v.  Ruzicka,  132  Md.  491  (104  Atl. 
167) ;  Newport  Hydro  Carbon  Co.  v.  Industrial  Com.,  167 
Wis.  630  (167  N.  W.  749) ;  Pekin  Cooperage  Co.  v.  Indus- 
trial Com.,  285  111.  31  (120  N.  E.  530).  The  following  cases 
are,  however,  more  nearly  analogous  in  their  facts  to  the 
case  at  bar.  \ 

In  Dzikowska  v.  Superior  Steel  Co.,  259  Pa.  578  (103 
Atl.  351),  the  plaintiff  was,  just  prior  to  the  accident,  en- 
gaged,  with  other  workmen,  in  loading  steel  upon  a  railroad 
car,  and,  while  waiting  {pr  the  arrival  of  trucks  with  more 
steel,  his  clothing  caught  fire,  and  he  was  so  badly  burned 
that  death  ensued,  a  few  days  later.  He  was  wearing  a  bur- 
lap apron,  and  also  had  a  quantity  of  the  same  material 
wrapped  around  his  arms,  for  the  purpose  of  protecting  him- 
self in  handling  steel,  much  of  which  was  oiled,  causing  his 
clothing  to  become  more  or  less  saturated  with  oil.  Stepping 
out  of  the  shipping  room,  he  went  into  a  box  car  to  smoke, 
and  while  there,  the  apron  caught  fire  from  a  match  which 
he  lighted  by  striking  the  same  upon  his  trousers.  The 
court,  in  the  course  of  its  opinion,  referring  to  the  act  of 
smoking,  said : 

"Nor  do  we  regard  the  fact  that  the  accident  resulted 
from  his  striking  a  match  for  the  purpose  of  enabling  him 
to  smoke  at  that  time  and  place  as  being  sufficient  to  debar 
him  and  his  dependents  from  the  benefits  of  the  statute 
It  is  not  unreasonable  for  workmen  to  smoke  out  of  doors 
during  intervals  of  work  where  it  does  not  interfere  with 
their  duties,  and  in  this  instance,  the  foreman  testified  that 
he  did  not  interfere  with  the  men  when  they  were  smoking 
outside  of  the  building,  but  did  not  allow  smoking  inside." 

A  workman,  while  at  work  on  one  of  his  employer's 
jobs,  ran  a  nail  into  the  palm  of  his  hand,  whereupon  an  em- 
ployee wrapped  a  bandage  around  it,  which  the  workman 
saturated  with  turpentine.    While  in  the  act  of  lighting  a 

Vol.    186    I  a. — 29. 
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cigarette  with  a  match,  the  bandage  caught  fire,  severely 
burning  his  hand.    The  Supreme  Court  of  California  sus- 
tained the  finding  of  the  commissioner  awarding  compen- 
sation.    Whiting-Mead  Com.   Co.  v.  Industrial  Ace.  Co. 
(Cal.)  173  Pac.  1105. 

In  Haller  v.  City  of  Laming,  195  Mich.  753  (162  N.  W. 
335),  plaintiff,  a  workman  engaged  in  grading  and  leveling 
a  place  for  a  stone  crusher,  went  to  a  small  toolhouse  near 
by,  in  which  the  tools  of  workmen  were  kept,  for  shelter 
while  eating  his  dinner,  and  was  fatally  injured  by  an  ex- 
plosion of  gasoline  contained  in  an  old  can  in  the  building, 
caused  by  a  match  with  which  he  had  lit  his  pipe.  His 
right  to  compensation  was  sustained. 

Likewise,  it  was  held,  in  M3L<mchlan  v.  Anderson,  i8 
Sc.  L.  R.  349,  that  a  workman  employed  as  a  laborer  in 
connection  with  loading  and  unloading  wagons  and  accom- 
panying them  while  being  hauled  by  a  traction  engine  from 
one  quarry  to  another,  who  was  injured  while  attempting 
to  get  down  to  recover  his  pipe,  which  he  had  dropped, 
was  entitled  to  compensation.  Under  the  statutes  of  Penn- 
sylvania, compensation  is  allowed  for  injuries  "arising  in 
the  course  of  the  employment."  The  words  "arising  out  of" 
are  not  found  therein.  It  will  be  observed  that  the  com- 
missioner in  the  case  at  bar  found  that  the  injuries  arose  in 
the  course  of  plaintiff's  employment,  but  the  case,  never- 
theless,  has  some  application  to  this  case.  The  statutes  of 
California  and  Michigan  are  similar  to  our  own. 

Emphasis  is  given,  in  the  final  order  of  the  commission- 
er, to  the  fact  that  the  explosion  resulted  from  plaintiffs 
lighting  a  cigarette  with  a  match.  No  one  was  able  to  oth- 
erwise account  for  the  explosion.  The  commissioner  found 
that  dynamite  caps  were  used  by  defendant  upon  other  parts 
of  its  premises,  but  that,  under  its  rules,  they  were  neither 
used  nor  permitted  in  the  building  where  plaintiff  was  em- 
ployed, and  in  which  the  explosion  occurred.     At  the  time 
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of  the  explosion,  plaintiff  was  standing  near  a  work  table, 
on  which  he  testified  he  had  placed  his  tools,  preparatory 
to  commencing  work.  No  one  saw  a  dynamite  cap  upon  the 
table  or  in  its  vicinity,  and  plaintiff  was  unable  to  account 
for  the  explosion.  A  dynamite  cap  similar  to  those  used  by 
defendant  was  found  in  a  pocket  of  plaintiff's  overalls,  some 
hours  after  the  accident,  but  he  testified  that  he  had  not 
consciously  taken  it  into  the  building. 

The  finding  of  the  commissioner  does  not  indicate  that 
defendant's  employees  were  prohibited  from  smoking  upon 
the  premises,  or  in  the  building  in  which  plaintiff  was  em- 
ployed, or  that* he  was,  at  the  time  of  the  accident,  engaged 
in  violating  any  of  the  rules  of  his  employment. 

The  theory  upon  which  compensation  has  been  allowed 
in  cases  where  the  injury  occurred  while  the  workman  was 
engaged  in  protecting  himself  from  cold,  or  refreshing  him- 
self with  food  or  other  necessary  comforts,  is  that  some  in- 
direct benefit  at  least  accrues  therefrom  to  the  master. 

Smoking,  while  *not  a  necessity,  is  a  recognized  and 
quite  universal  habit  among  workmen,  and  an  indulgence 
reasonably  to  be  anticipated  by  employers.  The  lighting  of 
a  cigarette  with  a  match  is  not,  in  itself,  attended  by  the 
slightest  hazard.  It  was  rendered  dangerous  to  plaintiff 
only  by  the  presence  of  a  powerful  explosive,  in  common 
use  upon  certain  parts  of  defendant's  premises.  It  may  be 
that  the  officers  of  defendant  were  not  negligent  or  to 
blame  for  the  presence  of  the  explosive  in  the  building,  but 
the  right  of  the  employee  to  compensation  does  not  arise 
out  of  tort,  but  exists  by  reason  of  the  provisions  of  the 
Workmen's  Compensation  Act,  which  defendant  had  not  re- 
jected. The  purpose  sought  to  be  accomplished  by  the  enact- 
ment of  laws  of  this  character  can  be  promoted  only  by  a 
liberal  construction  of  the  provisions  thereof  which  benefit 
both  the  master  and  servant,  and  technical  rules  should  be 
disregarded  in  their  interpretation.    The  causal  connection 
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between  the  employment  and  the  injury  complained  of  is 
shown  by  the  use  of  dynamite  caps  upon  the  premises,  and 
the  presence  thereof  in  the  room  where  plaintiff  was  regu- 
larly employed,  and  required,  by  the  terms  of  his  employ- 
ment, to  work.  In  holding  that  plaintiff's  injuries  did  not 
arise  out  of  his  employment,  we  are  of  the  opinion  that  the 
commissioner  erred. 

III.  The  commissioner  and  one  member  of  the  arbi- 
tration committee  found : 

"The  accident  which  caused  this  injury  was  apparently 
due  to  the  striking  of  a  match  and  the  light- 

4*  Servant  fND  in&  °*  a  c'£aret  by  claimant,  pending 
ondapp«aLf  fact   which    proceeding   an    explosion    occurred, 

evidently  of  a  dynamite  cap,  the  presence  of 
which  cannot  be  definitely  accounted  for.  Since  the  proxi- 
mate cause  of  this  injury  was  the  striking  of  the  match  for 
the  purpose  of  lighting  a  cigaret,  a  proceeding  of  no  interest 
or  advantage  whatever  to  the  employer,  and  having  no  nec- 
essary connection  with  his  employment,  it  is  decided  that, 
in  this  proceeding,  claimant  was  out  of  the  orbit  of  his  em- 
ployment to  such  extent  as  to  make  it  necessary  for  us  to 
decide  that  he  is  not  entitled  to  compensation  for  his  said 
injuries  under  the  compensation  statute,"  which  is  substan- 
tially the  language  of  the  commissioner  affirming  the  con- 
clusion and  finding  of  the  committee. 

Section  17,  Chapter  270,  Acts  of  the  Thirty-seventh  Gen- 
eral Assembly  is,  iirpart,  as  follows: 

"The  findings  of  fact  made  by  the  industrial  commis- 
sioner within  his  powers  shall,  in  the  absence  of  fraud,  be 
conclusive,  but  upon  such  hearing  the  court  may  confirm  or 
set  aside  such  order  or  decree  of  the  industrial  commis- 
sioner, if  he  finds: 

"(1)  That  the  industrial  commissioner  acted  without 
or  in  excess  of  his  powers;  or 
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"(2)  That  the  order  or  decree  was -procured  by  fraud; 
or 

"(3)  That  the  facts  found  by  the  industrial  commis- 
sioner do  not  support  the  order  or  decree. 

"(4)  That  there  is  not  sufficient  competent  evidence  in 
the  record  to  warrant  the  industrial  commissioner  in  mak- 
ing the  order  or  decree  complained  of. 

"No  order  or  decree  of  the  industrial  commissioner 
shall  be  set  aside  by  the  court  upon  other  than  the  grounds 
just  stated." 

The  obvious  basis  of  the  finding  by  the  arbitration  com- 
mittee and  the  commissioner  is  the  undisputed  fact  that  the 
explosion  was  caused  by  plaintiff's  lighting  a  cigarette  with 
a  match.  But  for  the  proximate  cause  of  the  injury,  as 
found  by  the  commissioner,  it  may  fairly  be  assumed  that, 
if  plaintiff  had  been  injured  by  the  explosion  of  a  dynamite 
cap  in  the  building  where  the  accident  occurred,  without 
some  possible  fault  or  concurring  act  upon  his  part,  a  dif- 
ferent conclusion  would  have  been  reached.  The  finding  of 
the  commissioner  upon  questions  of  fact  is  made  conclusive 
and  binding  upon  the  court  by  the  statute;  but,  if  the 
facts  found  do  not  support  the  order,  or  if  there  is  not 
sufficient  competent  evidence  in  the  record  to  warrant  the 
industrial  commissioner  in  making  same,  such  order  may 
be  set  aside  by  the  court. 

It  is  apparent  that  plaintiff  had  no  reason  to  anticipate 
the  presence  of  dangerous  explosives  in  the  building  where 
he  was  employed.  It  is  true  he  did  not,  in  the  course  of 
his  employment,  have  anything  to  do  with  dynamite  caps, 
nor  was  he  ordinarily  exposed  to  any  hazard  on  account  of 
the  presence  and  use  thereof  by  defendant  upon  the  prem- 
ises, but  they  were  used  by  defendant.  That  the  legitimate 
use  thereof  was  confined  to  parts  of  the  premises  remote 
from  the  building  in  which  the  accident  occurred  does  not 
necessarily  relieve  the  master  from  the  duty  to  make  com- 
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pensation  under  the  act  to  a  servant  injured  by  the  ex- 
plosion of  a  dynamite  cap  in  a  part  of  the  premises  which 
ordinarily,  and  under  the  rules  of  the  master,  is  free  from 
danger  on  account  thereof.  The  commissioner  did  not  find 
that  plaintiff  took  the  explosive  into  the  building  where 
the  accident  occurred,  and  culpability  upon  his  part  caus- 
ing the  injury  is  not  shown  by  evidence  of  fellow  workmen 
that,  some  time  later,  they  found  a  dynamite  cap  in  a  pocket 
of  his  overalls,  which  they  took  from  a  locker  in  which 
plaintiff  kept  them. 

It  is,  therefore,  the  opinion  of  the  court  that  the  order 
of  the  commissioner  denying  plaintiff  the  right  to  compen- 
sation  is  not  supported  by  the  facts  found,  nor  is  it  war- 
ranted by  sufficient  competent  evidence  in  the  record.  Un- 
der the  facts  found,  the  order  should  have  been  in  favor  of 
plaintiff.  The  finding  and  judgment  of  the  court  below  is, 
therefore,  reversed,  the  cause  to  be  recommitted  to  the  in- 
dustrial commissioner  for  such  further  hearing  or  proceed- 
ings, in  harmony  with  this  opinion,  as  may  be  proper  and 
necessary,  under  the  provisions  of  the  statute. — Reversed. 

Ladd.  C.  J.,  Gaynor  and  Preston,  JJ.,  concur. 


Mae  E.  Kauffman  Rowe,  Appellee,  v.  United  Commercial 

Travelers  Association,  Appellant. 

APPEAL  AND  EBBOB:    Pleading— Sufficiency  of  Unchallenged  An- 

1  swer — Waiver.  Where  an  insurer  in  an  action  on  an  accident 
policy  merely  stated  a  conclusion,  in  alleging  the  insured's  vol- 
untary exposure  to  danger  in  violation  of  law,  and  its  sufficiency 
was  not  questioned  upon  the  trial  below,  but  was  treated  by 
the  court  and  counsel  as  stating  issuable  matter,  it  will  be  treated 
on  appeal  as  raising  such  an  issue  for  the  jury. 

INSUBANOE:   Accident  Insurance*— Voluntary   Exposure   to   Danger 

2  — '  'Accidental  Means' ' — Driving  Motor  Oar  at  Unsafe  Bate.    The 

driving  of  a  motor  car  at  a  high,  unsafe  rate  of  speed,  or  in  a 
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manner  to  justly  convict  tne  insured  of  negligence,  does  not, 
as  a  matter  of  law,  deprive  the  disaster  which  he  suffered,  from 
the  breaking  of  a  wheel  or  from  something  other  than  a  rate  of 
speed,  of  its  accidental  character,  nor  does  it  conclusively  nega- 
tive a  finding  that  his  injury  was  occasioned  by  accidental 
means;  and  where  an  injury  to  a  person  results,  in  some  greater 
or  less  degree,  from  his  own  acts,  and  it  may  fairly  be  found 
that  such  result  is  one  which  he  did  not  and  could  not  reason- 
ably have  anticipated,  and  did  not  intend  to  produce,  it  is  an 
accident,  and  is  caused  by  accidental  means,  within  the  meaning 
of  an  accident  policy. 

INSURANCE:     Accident  Insurance— Accidental     Death — Sufficiency 

3  of  Evidence.  Evidence  reviewed,  and  held  sufficient  to  go  to 
the  jury  upon  the  question  of  the  accidental  death  of  the  in- 
sured, in  an  action  upon  an  accident  policy. 

TRIAL:       Instructions  —  Definiteness  —  Illustrations  —  Discretion  of 

4  Court.  Having  told  the  jury,  in  general  terms,  what  a  defini- 
tion does  include,  it  is  not  the  duty  of  the  court  to  set  out, 
by  way  of  illustration,  or  to  otherwise  assume,  specific  in- 
stances which  are  not  within  the  scope  of  the  definition,  even 
though  requested.  The  use  of  illustrations  to  emphasize  an  in- 
struction may  properly  be  indulged  in,  under  some  circum- 
stances, but  such  expedient  is  always  a  matter  of  taste  or  dis- 
cretion on  the  part  of  the  court,  and  neither  party  can  demand 
it  as  a  right,  and  its  omission  is  not  an  error. 

INSURANCE:     Accident   Insurance  —  Intentional  Act  —  Accidental 

5  Means.  An  accidental  act,  not  per  se  dangerous,  and  not  in- 
tended or  expected  to  be  intended  with  injurious  results  to  the 
actor,  may,  by  some  unforeseen,  unexpected,  or  unusual  con- 
tingency, become  the  accidental  means  of  injury  to  the  actor; 
and  it  does  not  necessarily  follow  that,  if  an  injury  or  a  death 
is  the  result  of  a  man's  intentional  act,  it  is  not  an  accident, 
within  the  meaning  of  an  accident  policy. 

INSURANCE:    Defense — Burden  of  Proof — Voluntary  Exposure.    In 

6  an  action  upon  an  accident  policy,  the  burden  of  proof  is  upon 
the  Insurer  to  establish,  by  a  preponderance  of  evidence,  its  de- 
fense that  the  death  of  the  insured  was  the  result  of  his  vol- 
untary exposure  to  danger;  and  this  proof  is  not  satisfied  by 
showing  that  the  deceased  was  negligent  merely,  or  that,  but 
for  his  negligence,  he  would  not  have  been  injured.  He  must 
have  known  and  appreciated  the  danger,  or  the  risk  must  have 
been  so  apparent  that,  as  an  ordinarily  reasonable  man,  he  must 
be  held  to  have  known  and  appreciated  it,  and  with  that  knowl- 
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edge  have  intentionally  taken  the  risk;  and  the  act  which 
brings  him  into  danger  may  be  voluntary,  yet  the  exposure  be 
involuntary. 


INSURANCE:     Accident  Insurance — Sufficiency  of  Evidence— Volun- 

7  tary  Exposure  to  Danger.  Evidence  reviewed,  and  held  sufficient 
to  go  to  the  jury  as  to  whether  the  death  of  the  insured  resulted 
from  his  voluntary  exposure  to  danger,  so  as  to  have  avoided 
the  contract  of  insurance. 

INSURANCE:     Accident  Insurance — Question  for  Jury — Violation  of 

8  Law.  Evidence  reviewed,  in  an  action  upon  an  accident  policy, 
and  held  that,  on  an  issue  as  to  whether  the  death  of  the  in- 
sured was  the  result  of  his  violation  of  law,  the  insurer  was 
entitled  to  have  the  matter  submitted  to  the  jury,  with  proper 
instructions,  and  that  the  court  erred  in  refusing' to  submit  the 
same. 

EVIDENCE:    Reception  of  Evidence — Inadmissible  Unless  Pleaded. 

9  A  city  ordinance  regulating  the  rate  of  speed  of  motor  vehicles 
on  the  streets  of  the  city  held  inadmissible  in  evidence,  because 
it  had  not  been  pleaded. 

INSURANCE:     Accident  Insurance — Construction  of  Policy— "Viola- 

10  tion  of  Law" — Speed  Law  within  Prohibition  of  Policy.  The 
provisions  of  Sections  1571-ml9,  1571-m22,  and  1571-m27,  Code 
Supplement,  1913,  limiting  the  speed  of  motor  vehicles,  are  a 
law,  within  the  meaning  of  the  provisions  of  an  accident  policy 
that  it  should  not  extend  to  or  cover  any  death,  disability,  or 
loss  resulting  from  the  violation  of  any  law. 

INSURANCE:     Accident  Insurance — Speed  of  Automobile — Violation 

11  of  Law — Proximate  Cause.  A  mere  high  rate  of  speed,  as  not 
per  se  a  violation  of  Sections  1571-ml9  and  1571-m20,  Code  Sup- 
plement, 1913,  and  speed  in  excess  of  the  specified  limit,  con- 
stitute only  presumptive  evidence  of  want  of  due  care;  and  to 
prevent  recovery  upon  an  accident  insurance  policy  which  ex- 
cludes the  insurer  from  liability  for  death  resulting  from  viola- 
tion of  law,  it  must  be  shown,  in  addition  to  such  violation, 
that  the  death   of  the  insured   was  caused  by  such   violation, 

INSURANCE:     Trial — Construction  of  Contracts — Province  of  Court. 

12  An  instruction  to  the  jury  that,  in  construing  a  policy  on  in- 
surance, the  law  gives  that  interpretation  most  favorable  to 
plaintiff,  and,  if  there  be  any  doubt  or  ambiguity  in  an  insur- 
ance policy,  it  is  to  be  resolved  in  the  insured's  favor,  held  er- 
roneous; as  it  is  for  the  court  to  pass  upon  the  construction 
of  an   instrument  only   where  the  question   is  purely  one  of 
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construction  or  interpretation,  to  be  decided  from  the  terms 
themselves,  alinough  the  meaning  and  intent  of  the  parties  in 
the  use  of  certain  ambiguous  or  uncertain  •  terms  may  be  a 
question  for  the  determination  of  the  jury. 


Ajtpeal  from  Polk  District  Court. — L.    DeGkaff,  Judge. 

May '21,  1919. 

Action  at  law,  to  recover  upon  a  certificate  of  accident 
insurance  issued  by  the  defendant  association  to  Ted  Thom- 
as Kowe.  There  was  a  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. — Reversed  and  remanded. 

John  A.  Millener  and  Sullivan  <X-  Sullivan,  for  appel- 
lant. 

MiUer  d  Walling  ford,  for  appellee. 

Weaver,  J. — Ted  Thomas  Rowe  was  a  member  in  good 
standing  of  the  defendant  accident  association,  and  his 
wife,  who  is  the  plaintiff  in  this  action,  was  his  duly  ap- 
pointed beneficiary.  On  June  26,  1910,  while  the  insured 
was  driving  an  automobile  on  the  streets  of  the  city  of 
Des  Moines,  the  vehicle  was  broken  down  or  upset,  and 
he  was  instantly  killed.  This  action  was  brought  to  re- 
cover the  indemnity  provided  for  in  the  insurance  con- 
tract. The  defendant  denies-  liability,  alleging  that  the 
death  of  Rowe  was  not  caused  by  accidental  means,  with- 
in the  meaning  and  intent  of  the  contract.  The  defendant 
further  alleges  affirmatively  that,  by  the  terms  of  the  con- 
tract, the  benefits  of  the  insurance  "do  not  cover  or  ex- 
tend to  any  death,  disability,  or  loss  resulting  from  viola- 
tion of  any  law,  or  from  voluntary  exposure  to  danger;"  and 
that  the  indemnity  is  not  payable  in  any  case,  "unless  ex- 
ternal, violent,  and  accidental  means,  producing  bodily  in- 
juries, are  the  sole  and  only  cause  of  the  death,  disability, 
or  loss."     It  further  avers  that  the  death  of  Rowe  "was 
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caused  through  violation  of  law  and  voluntary  exposure  to 
danger,"  and  did  not  result  "from  bodily  injuries  through 
external,  violent,  and  accidental  means,  as  the  proximate, 
sole,  and  only  cause."  No  fact  or  circumstance  constituting 
the  alleged  violation  of  law  or  the  alleged  voluntary  ex- 
posure to  danger  is  stated  or  specified  in  the  pleading. 

The  cause  was  tried  to  a  jury.  At  the  close  of  the 
testimony,  defendant  moved  for  a  directed  verdict  in  its 
favor,  on  the  ground  that  plaintiff  had  failed  to  show  the 
death  of  the  insured  from  injuries  by  accidental  means; 
and  that  it  had  been  conclusively  shown  that  his  death  re- 
suited  from  voluntary  exposure  to  danger,  and  from  his  vio- 
lation of  law  in  operating  his  automobile  at  an  unlawful 
rate  of  speed.  The  motion  was  overruled  and,  the  cause  be- 
ing submitted  to  the  jury,  there  was  a  verdict  for  plaintiff 
for  the  amount  of  the  insurance. 

I.  There  is  room  for  serious  doubt  whether  the  an- 
swer, which  alleges  voluntary  exposure  to  danger  and  vio- 
lation of  law  by  the  insured,  raises  any  issue  for  the  jury. 

Strictly  and  properly  speaking,  it  does  no 

1.  appeal  and        more  than  to   state  a  conclusion   of  law, 

pfeadW:  suffi-    without  disclosing  or  averring  any  fact  or 

challenged  facts  from   which  that  conclusion  may  be 

Answer  *  wai- 

▼er.  drawn;    but,  as  the  sufficiency  of  such  an- 

swer does  not  appear  to  have  been  ques- 
tioned upon  the  trial  below,  and  the  plea  seems  to  have  been 
treated  by  court  and  counsel  as  stating  issuable  matter, 
unless  it  be  as  to  a  city  ordinance  offered  in  evidence  by 
the  appellant,  it  will  be  so  treated  by  us  in  disposing  of 
this  appeal. 

II.  Several  propositions  urged  in  argument  may  be 
sufficiently  considered  in  connection  with  the  question 
whether,  under  the  evidence,  it  can  or  ought  to  be  said,  as  a 
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matter  of  law,  that  there  is  no  evidence  to 

*     2.  insurance:        sustain  a  finding  by  the  jury  that  Howe's 

surance:  vol-      death  was  caused  by  accidental  means. 

SSeYo  dagger:  The  testimony  shows,  without  dispute, 

means :"  drir-     that  the  deceased  had  an  automobile,  which 

ing  motor  car 

at  unsafe  rate,    he  was  accustomed  to  drive  about  the  city, 

and  was  well  acquainted  with  the  streets 
in  the  neighborhood  where  his  death  occurred.  About  six 
o'clock  in  the  afternoon  of  June  26,  1916,  accompanied  by 
a  neighbor,  one  Fisk,  he  started  to  drive  the  car  from  the 
business  part  of  town  to  his  home.  Soon  after  starting, 
they  picked  up  two  young  women.  The  car  was  provided 
with  but  two  seats,  into  which  the  four  persons  were  quite 
compactly  crowded.  In  this  position,  they  made  their  way 
to  the  northern  limit  of  the  city,  where  they  turned  back. 
Their  course  in  returning  led  them  from  a  street  running 
north  and  south  into  one  running  east  and  west;  and  ei- 
ther as  they  turned,  or  soon  after  making  the  turn  and 
straightening  their  course  into  the  last-mentioned  street, 
the  car  was  capsized,  Rowe  was  killed,  and  the  other  pas- 
sengers received  injuries  of  a  minor  character.  It  appears, 
also,  that  one  of  the  wheels  of  the  car  was  broken  down; 
but  whether  such  break  was  the  cause  or  the  effect  of  the 
overturn  is  not  made  entirely  clear  by  the  evidence^  and 
the  jury  could  have  properly  found  the  truth  of  either 
theory. 

If  this  srere  all  which  the  evidence  discloses,  the  objec- 
tion that  the  injury  to  the  deceased  was  not  shown  to  have 
been  caused  by  accidental  means  would  be  trivial  and  with- 
out merit.  There  was  evidence,  however,  from  which  the 
jury  might  have  found  that  the  car  was  being  driven  at  a 
high,  if  not  a  reckless,  rate  of  speed,  and  that  the  collapse 
or  overturn  was  the  result  of  such  imprudence ;  •  and  it  is 
the  defendant's  contention  that  this  fact  was  conclusively 
established,  and  that,  if  so,  the  injury  resulting  to  the  de- 
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ceased  cannot  be  said  to  have  been  occasioned  by  accidental 
means.  But  the  record  does  not  sustain  appellant's  claim 
as  to  the  conclusive  character  of  the  proof  of  the  alleged 
fact,  nor  do  we  think  the  conclusion  of  law  founded  there- 
on is  sustainable.  The  witnesses  Fisk  and  one  of  the  young 
women  unite  in  the  opinion  that,  as  they  approached  or 
turned  the  corner,  they  were  going  at  the  rate  of  35  to  40 
miles  an  hour.  On  cross-examination,  the  young  lady  says 
that,  when  they  were  approaching  the  corner,  and  at  about 
the  second  telephone  pole  therefrom,  Bowe  pulled  the  emer- 
gency brake,  and  that  they  had  turned  the  corner  and  were 
facing  west  before  the  breakdown.  There  was  also  evidence 
that,  soon  after  the  accident,  both  of  these  witnesses  had 
said  the  car  was  not  moving  fast  at  that  time.  The  other 
young  woman  does  not  attempt  to  estimate  the  speed,  but 
says  that  they  had  fully  turned  the  corner,  and  had  moved 
75  or  80  feet  west  before  the  collapse.  There  was  also  tes- 
timony that  the  car  fell  upon  its  side,  where  it  was  poised 
for  an  appreciable  moment  before  it  turned  fully  over,  and 
that  it  was  not  thrown  into  the  ditch  or  gutter.  Taking  the 
entire  showing,  it  cannot  be  said  to  appear  without  dispute 
that  the  car  was  being  operated  recljjessly  at  the  time  of 
its  collapse.  Even  if  it  should  be  true,  as  might  well  be 
found  from  the  record,  that  the  car,  as  it  came  down  from 
the  north,  was  being  driven  at  a  high  or  dangerous  rate  of 
speed,  it  was  still  open  to  the  jury  to  find  or  believe  that 
such  speed  had  been  reduced,  and  that  the  turn  of  the  cor- 
ner had  been  safely  made,  and  that  the  overturn  of  the 
car  was  caused  by  the  breaking  of  the  wheel,  or  by  some- 
thing other  than  the  rate  of  speed. 

But  passing,  for  the  present,  the  questions  of  an  alleged 
violation  of  the  law  and  -voluntary  exposure  to  danger,  it 
is  yet  true  that  driving  the  car  at  a  high  or  unsafe  rate  of 
speed,  or  in  a  manner  to  justly  convict  the  insured  of  neg- 
ligence, does  not  necessarily  deprive  the  disaster  which  he 
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suffered  of  its  character  as*an  accident,  nor  does  it  conclu- 
sively negative  a  finding  that  his  injury  and  death  were  oc- 
casioned by  accidental  means.  Bohaker  v.  Travelers'  Ins. 
Co.,  215  Mass.  32  (102  N.  E.  342) ;  Lickleider  v.  Iowa  St.  T. 
M.  Assn.,  184  Iowa  423 ;  Hartley  v.  ^Fidelity  &  Gas.  Co.,  180 
Iowa  805.  If  the  injury  to  an  insured  person  results,  in 
some  greater  or  less  degree,  from  his  own  acts,  and  the  evi- 
dence be  such  that  the  jury  may  fairly  find  that  such  result 
is  one  which  he  did  not  and  could  not  reasonably  have  an- 
ticipated, and  did  not  intend  to  produce,  it  is  an  accident, 
and  is  caused  by  accidental  means.  Jenkins  v.  Hawkey e 
C.  M.  Assn.,  147  Iowa  113,  117;  Western  C.  T.  Assn.  v. 
Smith,  29  C.  C.  A.  223  (40  L.  R.  A.  653). 

It  follows  of  necessity,  under  the  proved  and  admitted 
facts  and  circumstances,  that  the  court  could  not  properly 
have  directed  a  verdict  for  defendant  on  the  theory  of  an 

entire  failure  of  proof  of  •  the  accidental 
**  i23totCiMur     character  of  Howe's  death,  or  of  the  acci- 

toic<d^dcn"     dental  means  thereof. 

ffi?£cy  °f  HI.    The  court   charged  the  jury,  in 

harmony  with  the  appellant's  view  of  the 
law,  that,  for  plaintiff  to  recover,  she  must  show  both  the 
accidental  character  and  accidental  means  of  the  death  of 
her  husband ;   but  exception  is  taken  to  the  charge,  on  the 

theory  that  the  court  did  not  properly  or 
4'  S^dXE"1*   sufficiently   define  or  explain  to  the  jury 

wtiSs:1^"     the  term>  "accidental  means." 

cretton  of  The  charge  M  ^^  ^  the  jury   .g  ^ 

vulnerable  to  this  criticism.  The  court  did 
state  the  ultimate  facts  which  must  be  found  to  justify  a 
recovery  in  words  almost,  if  not  quite,  identical  with  the 
appellant's  request.  It  also  defined  to  the  jury  the  mean- 
ing of  the  word  "accident,"  and  this,  too,  was  practically 
in  the  language  of  the  request;   but  it  declined  to  add  to 
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such  definition  a  statement  in  ttiese  words,  which  we  quote 
from  counsel's  request: 

"If  an  injury  or  death  is  the  result  of  a  man's  intention- 
al act,  it  is  not  an  accident;  but  if,  preceding  the  injury, 
something  unforeseen,  unexpected,  and  unusual  occurs, 
which  produced  the  injury,  then  the  injuiy  has  resulted 
from  accident,  or  from  accidental  means.  A  person  may  do 
a  certain  act,  the  result  of  which  may  produce  what  is 
commonly  called  accidental  injury  or  death;  but  the  means 
are  exactly -what  the  man  intended  to  use  and  did  use  and 
was  prepared  to  use.  The  means  were  not  accidental,  but 
the  result  might  be  accidental." 

It  is  of  this  ruling  that  complaint  is  made.  It  will  be 
seen,  therefore,  that,  upon  final  analysis  of  appellant's  ob- 
jection, it  is  directed,  not  to  any  fault  in  the  definition 
given,  but  rather  to  the  refusal  of  the  court  to  go  further, 
and,  by  way  of  illustration,  give  to  the  jury  an  assumed 
state  of  facts  in  which  bodily  injury  may  not  be  an  acci- 
dent, or,  if  an  accident,  may  not  be  caused  by  accidental 
means. 

The  first  and  manifest  answer  to  this  objection  is  that, 
having  properly  defined  the  terms,  there  is  no  reason  or 
rule  requiring  the  court,  as  a  matter  of  law,  to  go  further, 
and  define  what  is  not  an  "accident,"  or  what  is  not  "ac- 
cidental means."  In  other  words,  having  told  the  jury  in 
general  terms  what  the  definition  does  include,  it  is  not 
the  duty  of  the  court  to  set  out,  by  way  of  illustration  or 
otherwise,  assumed  specific  instances  which  are  not  within 
the  scope  of  the  definition.  To  impose  such  duty  upon  the 
court  would  be  to  compel  its  entrance  into  a  field  without 
boundary  or  limit,  and  divert  the  jury's  attention  from  the 
merits  of  the  case  on  trial.  The  definition  to  the  jury  of 
terms  which  have  acquired  no  restricted  or  technical  mean- 
ing in  law  is  something  in  which  trial  courts  ordinarily 
and  properly  indulge  but  sparingly;    for  the  jury  may  be 
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presumed  to  know  the  general  and  proper  significance  and 
effect  of  words  in  common  usage,  and  an  attempt  to  re- 
state such  meaning  in  the  learned  phraseology  of  the  lexi- 

A.     4. 

con  is  quite  as  apt  to  confuse  as  to  instruct  those  to  whom  it 
is  directed.  The  words  "accident"  and  "accidental"  are  of 
most  frequent  use  in  ordinary  conversation  and  in  the  read- 
ing of  the  average  citizen,  and  it  is  certainly  not  error  in 
the  trial  court  to  omit  to  define  them  with  scientific  pre- 
cision to  men  who  may  safely  be  presumed  to  know  their 
proper  meaning  and  effect,  as  understood  by  people  gen- 
erally, as  well  as  does  the  court  or  counsel.  But  the  court 
in  this  case  did  not  omit  to  define  the  terms;  and,  this 
having  been  done  in  harmony  with  defendant's  request,  it 
is  not  a  sufficient  ground  for  assignment  of  error  that  the 
court  did  not  follow  defendant  further,  and  point  out  spe- 
cific circumstances  to  which  they  would  not  be  applicable. 
That  the  use  of  illustrations  to  emphasize  an  instruction 
may  properly  be  indulged  in,  in  some  circumstances,  need 
not  be  denied,  but  such  expedient  is  always  a  matter  of 
taste  or  discretion  on  the  part  of  the  court.  Neither  party 
can  demand  it  as  a  right,  and  its  omission  is  not  error. 

It  is  to  be  said,  moreover,  that  the  request  last  above 
quoted  does  not  state  a  correct  rule  of  law,  and  its  refusal 
may  be  justified  on  that  ground  alone.    It  is  not  the  law,  as 

broadly  as  there  stated,  that,  "if  an  injury 

5.  Insurance  :         or  death  is  the  result  of  a  man's  intentional 

ance:  inten-        act,  it  is  not  an  accident."    This  subject  has 

tlonal  act:  ac- 

ddentai  means,  been  too  often  and  too  thoroughly  consid- 
ered to  make  it  necessary  or  proper  to 
thresh  the  straw  over  again.  That  an  intentional  act,  not 
per  86  dangerous,  and  not  intended  or  expected  to  be  at- 
tended with  injurious  results  to  the  actor  may,  by  some 
unforeseen,  unexpected,  or  unusual  contingency  become  the 
accidental  means  of  injury  to  the  actor,  is  too  clearly  dem- 
onstrated by  common  observation,  by  common  experience, 
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and  by  innumerable  precedents,  to  justify  argument.  4 
Cooley's  Briefs  on  Insurance  3156;  5  Joyce  on  Insurance, 
Section  2863;  Payiie  v.  Fraternal  Ace.  Assn.,  119  Iowa  342; 
Jenkins  v.  Hwwkeye  ([~yr  Assn.,  147  Iowa  113,  117;  Lick- 
leider  v.  Iowa  St.  T.  M.  Assn.,  184  Iowa  423 ;  Hanley  v.  Fi- 
delity &  Gas.  Co.,  180  Iowa  805;  Western  C.  T.  Assn.  v. 
Smith,  29  C.  C.  A.  223 ;  Boliaker  v.  Travelers'  Ins.  Co.,  215 
Mass.  32.  And  see  the  second  discussion  of  this  subject  in 
Bwdde  v.  National  Trav.  Ben.  Assn.,  184  Iowai  1219,  where  it 
was  also  held  that,  where  such  unexpected,  unintended,  and 
unnatural  results  occur,  the  jury  may  find  therefrom  that 
the  injury  was  produced  by  external,  violent,  and  accidental 
means. 

IV.  The  court  submitted  to  the  jury  the  question 
whether  the  death  of  Rowe  was  the  result  of  his  voluntary 
exposure  fo  danger,  and  the  verdict  returned  indicates  a 

finding  of  the  jury  that  this  defense  has 
6.  insubance:         not  been  established.    The  instruction  given 

defense  *  burden 

of  proof:  vol-      to  the  jury  with  respect  to  this  issue  ap- 

untary  ex-  . 

posure.  pears  to  be  m  accord  with  the  precedents. 

The  defense  is  an  affirmative  one,  and  the 
burden  was  upon  the  defendant  to  establish  it  by  a  prepon- 
derance of  the  evidence.  The  burden  is  not  satisfied  by 
showing  that  the  deceased  was  negligent  merely,  or  that, 
but  for  his  negligence,  he  would  not  have  been  injured. 
Follis  v.  United  States  Mut.  Ace.  Assn.,  94  Iowa  435,  439; 
Payne  v.  Fraternal  Ave.  Assn.,  119  Iowa  342.  He 
must  have  known  and  appreciated  the  danger,  or  the 
risk  must  have  been  so  apparent  that,  as  an  ordinarily  rea- 
sonable man,  he  must  be  held  to  have  known  and  appreciat- 
ed it,  and  with  that  knowledge  have  intentionally  taken 
the  risk.  The  act  which  brings  him  into  danger  may  be  vol- 
untary, yet  the  exposure  may  be  involuntary.  Burkfiard 
r.  Travelers'  Ins.  Co.,  102  Pa.  St.  262.  If,  for  illustration, 
we  may  suppose  that  the  wheel  of  Rowe's  car  had  become 
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out  of  repair  and  seriously  weakened,  and  he  was  not  aware 
of  the  defect,  and  that,  in  attempting  to  speed  up  the  car 
after  slowing  down  for  the  turn  around  the  corner,  the 
wheel  gave  way,  and  brought  about  the  driver's  injury  and 
death,  the  act  which  increased  the  speed  and  brought  the 
breaking  strain  upon  the  wheel  may  have  been  voluntary, 
but  the  exposure  to  the  resulting  danger  was  unintentional 
and  involuntary.  Correll  v.  National  Ace,  Soc,  139  Iowa 
36;  Diddle  v.  Continental  Cos.  Co.,  65  W.  Va.  170  (22  L.  R. 

A.   [N.   S.]   779).     The  instruction  given  is 

7.  insurance:         within  the  rule  of  the  authorities.    Indeed, 
suraoce:  suffl-     the  appellant  does  not  so  much  rely  upon 

dency  of  evi-  . 

dence:  Toiun-      anv  misstatement  of  the  law  by  the  court 

tary  exposure 

to  danger.  as  upon  the  proposition  that  deceased  should 

be  found,  as  a  matter  of  law,  to  have  avoid- 
ed his  contract  of  insurance  by  a  voluntary  exposure  to  dan- 
ger. It  is  sufficient  to  say,  we  think,  that  the  question  was 
one  for  the  jury. 

V.     The  court  did  not  submit  to  the  jury  the  question 
whether  the  injury  and  death  of  the  insured  were  the  re- 
suit  of  a  violation  of  law  upon  his  part;   and  error  is  as- 
signed upon  such  failure.     Here  is  the  one 

8.  IW8URANCB :  ac-    serious  question   presented   bv   the   record. 

ddent  insur-  *  * 

forc1urq"estlon     ^  *k*s  issue  was  in  the  case,  and  there  was 
iaw.atIon  of         auy  evidence  on  which  the  jury  might  find 

for  the  defendant  thereon,  then  the  court 
could  not  properly  ignore  it  in  charging  the  jury.  We  have  t 
already  said  that,  from  the  course  of  the  trial  below,  we 
are  disposed  to  treat  this  issue,  so  far  as  it  relates  to  a 
violation  of  statute,  as  if  it  had  been  properly  pleaded  in 
the  answer.  We  are  further  of  the  view  that  the  evidence 
thereon  raised  such  a  conflict  as  entitled  defendant  to  have 
the  matter  submitted  to  the  jury  with  proper  instructions, 
and  that  the  court  erred  in  holding  otherwise. 

The  course  taken  in  argument  indicates,  however,  the 

Vol.   186   I  a. — 30. 
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pensation  under  the  act  to  a  servant  injured  by  the  ex- 
plosion of  a  dynamite  cap  in  a  part  of  the  premises  which 
ordinarily,  and  under  the  rules  of  the  master,  is  free  from 
danger  on  account  thereof.  The  commissioner  did  not  find 
that  plaintiff  took  the  explosive  into  the  building  where 
the  accident  occurred,  and  culpability  upon  his  part  caus- 
ing the  injury  is  not  shown  by  evidence  of  fellow  workmen 
that,  some  time  later,  they  found  a  dynamite  cap  in  a  pocket 
of  his  overalls,  which  they  took  from  a  locker  in  which 
plaintiff  kept  them. 

It  is,  therefore,  the  opinion  of  the  court  that  the  order 
of  the  commissioner  denying  plaintiff  the  right  to  compen- 
sation  is  not  supported  by  the  facts  found,  nor  is  it  war- 
ranted by  sufficient  competent  evidence  in  the  record.  Un- 
der the  facts  found,  the  order  should  have  been  in  favor  of 
plaintiff.  The  finding  and  judgment  of  the  court  below  is, 
therefore,  reversed,  the  cause  to  be  recommitted  to  the  in- 
dustrial commissioner  for  such  further  hearing  or  proceed- 
ings, in  harmony  with  this  opinion,  as  may  be  proper  and 
necessary,  under  the  provisions  of  the  statute. — Reversed. 

Ladd,  C.  J.,  Gaynor  and  Preston,  JJ.,  concur. 


Mae  E.  Kaufpman  Rowe,  Appellee,  v.  United  Commercial 

Travelers  Association,  Appellant. 

APPEAL  AND  EBBOR:    Pleading— Sufficiency  of  Unchallenged  An- 

1  swer — Waiver.  Where  an  insurer  in  an  action  on  an  accident 
policy  merely  stated  a  conclusion,  in  alleging  the  insured's  vol- 
untary exposure  to  danger  in  violation  of  law,  and  its  sufficiency 
was  not  questioned  upon  the  trial  below,  but  was  treated  by 
the  court  and  counsel  as  stating  issuable  matter,  it  will  be  treated 
on  appeal  as  raising  such  an  issue  for  the  jury. 

INSURANCE:    Accident  Insurance-— Voluntary   Exposure   to   Danger 

2  — "Accidental  Means" — Driving  Motor  Oar  at  Unsafe  Rate.    The 

driving  of  a  motor  car  at  a  high,  unsafe  rate  of  speed,  or  in  a 
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manner  to  justly  convict  tne  insured  of  negligence,  does  not, 
as  a  matter  of  law,  deprive  the  disaster  which  he  suffered,  frbm 
the  breaking  of  a  wheel  or  from  something  other  than  a  rate  of 
speed,  of  its  accidental  character,  nor  does  it  conclusively  nega- 
tive a  finding  that  his  injury  was  occasioned  by  accidental 
means;  and  where  an  injury  to  a  person  results,  in  some  greater 
or  less  degree,  from  his  own  acts,  and  it  may  fairly  be  found 
that  such  result  is  one  which  he  did  not  and  could  not  reason- 
ably have  anticipated,  and  did  not  intend  to  produce,  it  is  an 
accident,  and  is  caused  by  accidental  means,  within  the  meaning 
of  an  accident  policy. 

INSURANCE:     Accident  Insurance— Accidental     Death — Sufficiency 

3  of  Evidence.  Evidence  reviewed,  and  held  sufficient  to  go  to 
the  jury  upon  the  question  of  the  accidental  death  of  the  in- 
sured, in  an  action  upon  an  accident  policy. 

TRIAL:       Instructions  —  Definiteness  —  Illustrations  —  Discretion  of 

4  Court.  Having  told  the  jury,  in  general  terms,  what  a  defini- 
tion does  include,  it  is  not  the  duty  of  the  court  to  set  out, 
by  way  of  illustration,  or  to  otherwise  assume,  specific  in- 
stances which  are  not  within  the  scope  of  the  definition,  even 
though  requested.  The  use  of  illustrations  to  emphasize  an  in- 
struction may  properly  be  indulged  in,  under  some  circum- 
stances, but  such  expedient  is  always  a  matter  of  taste  or  dis- 
cretion on  the  part  of  the  court,  and  neither  party  can  demand 
it  as  a  right,  and  its  omission  is  not  an  error. 

INSURANCE:     Accident  Insurance  —  Intentional  Act  —  Accidental 

5  Means.  An  accidental  act,  not  per  se  dangerous,  and  not  in- 
tended or  expected  to  be  intended  with  injurious  results  to  the 
actor,  may,  by  some  unforeseen,  unexpected,  or  unusual  con- 
tingency, become  the  accidental  means  of  injury  to  the  actor; 
and  it  does  not  necessarily  follow  that,  if  an  injury  or  a  death 
is  the  result  of  a  man's  intentional  act,  it  is  not  an  accident, 
within  the  meaning  of  an  accident  policy. 

INSURANCE:    Defense — Burden  of  Proof — Voluntary  Exposure.    In 

6  an  action  upon  an  accident  policy,  the  burden  of  proof  is  upon 
the  insurer  to  establish,  by  a  preponderance  of  evidence,  its  de- 
fense that  the  death  of  the  insured  was  the  result  of  his  vol- 
untary exposure  to  danger;  and  this  proof  is  not  satisfied  by 
showing  that  the  deceased  was  negligent  merely,  or  that,  but 
for  his  negligence,  he  would  not  have  been  injured.  He  must 
have  known  and  appreciated  the  danger,  or  the  risk  must  have 
been  so  apparent  that,  as  an  ordinarily  reasonable  man,  he  must 
be  held  to  have  known  and  appreciated  it,  and  with  that  knowl- 
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edge  have  intentionally  taken  the  risk;  and  the  act  which 
brings  him  into  danger  may  be  voluntary,  yet  the  exposure  be 
involuntary. 


INSURANCE:     Accident  Insurance — Sufficiency  of  Evidence— Volun- 

7  tary  Exposure  to  Danger.  Evidence  reviewed,  and  held  sufficient 
to  go  to  the  jury  as  to  whether  the  death  of  the  insured  resulted 
from  his  voluntary  exposure  to  danger,  so  as  to  have  avoided 
the  contract  of  insurance. 

INSURANCE:     Accident  Insurance — Question  for  Jury — Violation  of 

8  Law.  Evidence  reviewed,  in  an  action  upon  an  accident  policy, 
and  held  that,  on  an  issue  as  to  whether  the  death  of  the  in- 
sured was  the  result  of  his  violation  of  law,  the  insurer  was 
entitled  to  have  the  matter  submitted  to  the  jury,  with  proper 
instructions,  and  that  the  court  erred  in  refusing' to  submit  the 
same. 

EVIDENCE:     Reception  of  Evidence — Inadmissible  Unless  Pleaded. 

9  A  city  ordinance  regulating  the  rate  of  speed  of  motor  vehicles 
on  the  streets  of  the  city  held  inadmissible  in  evidence,  because 
it  had  not  been  pleaded. 

INSURANCE:    Accident  Insuraiice— Construction  of  Policy— "Viola- 

10  tion  of  Law" — Speed  Law  within  Prohibition  of  Policy.     The 

provisions  of  Sections  1571-ml9,  1571-m22,  and  1571-m27,  Code 
Supplement,  1913,  limiting  the  speed  of  motor  vehicles,  are  a 
law,  within  the  meaning  of  the  provisions  of  an  accident  policy 
that  it  should  not  extend  to  or  cover  any  death,  disability,  or 
loss  resulting  from  the  violation  of  any  law. 

INSURANCE:     Accident  Insurance — Speed  of  Automobile — Violation 

11  of  Law — Proximate  Cause.  A  mere  high  rate  of  speed,  as  not 
per  se  a  violation  of  Sections  1571-ml9  and  1571-m20,  Code  Sup- 
plement, 1913,  and  speed  in  excess  of  the  specified  limit,  con- 
stitute only  presumptive  evidence  of  want  of  due  care;  and  to 
prevent  recovery  upon  an  accident  insurance  policy  which  ex- 
cludes the  insurer  from  liability  for  death  resulting  from  viola- 
tion of  law,  it  must  be  shown,  in  addition  to  such  violation, 
that  the  death  of  the  insured   was  caused  by  such   violation, 

INSURANCE:     Trial — Construction  of  Contracts — Province  of  Court. 

12  An  instruction  to  the  jury  that,  in  construing  a  policy  on  in- 
surance, the  law  gives  that  interpretation  most  favorable  to 
plaintiff,  and,  if  there  be  any  doubt  or  ambiguity  in  an  insur- 
ance policy,  it  is  to  be  resolved  in  the  insured's  favor,  held  er- 
roneous; as  it  is  for  the  court  to  pass  upon  the  construction 
of   an   instrument   only   where   the  question   is  purely  one  of 
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construction  or  interpretation,  to  be  decided  from  the  terms 
themselves,  alinough  the  meaning  and  intent  of  the  parties  in 
the  use  of  certain  ambiguous  or  uncertain  •  terms  may  be  a 
question  for  the  determination  of  the  jury. 


Appeal  from  Polk  District  Court. — L.   DeCJkaff,  Judge. 

May '21,  1919. 

Action  at  law,  to  recover  upon  a  certificate  of  accident 
insurance  issued  bv  the  defendant  association  to  Ted  Thorn- 
as  Rowe.  There  was  a  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. — Reversed  and  remanded. 

John  A.  Millener  and  Sullivan  d:  Sullivan,  for  api>el- 
lant. 

Miller  &  WT  ailing  ford,  for  appellee. 

Weaver,  J. — Ted  Thomas  Rowe  was  a  member  in  good 
standing  of  the  defendant  accident  association,  and  his 
wife,  who  is  the  plaintiff  in  this  action,  was  his  duly  ap- 
pointed beneficiary.  On  June  26,  1916,  while  the  insured 
was  driving  an  automobile  on  the  streets  of  the  city  of 
Des  Moines,  the  vehicle  was  broken  down  or  upset,  and 
he  was  instantly  killed.  This  action  was  brought  to  re- 
cover the  indemnity  provided  for  in  the  insurance  con- 
tract. The  defendant  denies-  liability,  alleging  that  the 
death  of  Rowe  was  not  caused  by  accidental  means,  with- 
in the  meaning  and  intent  of  the  contract.  The  defendant 
further  alleges  affirmatively  that,  by  the  terms  of  the  con- 
tract, the  benefits  of  the  insurance  "do  not  cover  or  ex- 
tend to  any  death,  disability,  or  loss  resulting  from  viola- 
tion of  any  law,  or  from  voluntary  exposure  to  danger;"  and 
that  the  indemnity  is  not  payable  in  any  case,  "unless  ex- 
ternal, violent,  and  accidental  means,  producing  bodily  in- 
juries, are  the  sole  and  only  cause  of  the  death,  disability, 
or  loss."     It  further  avers  that  the  death  of  Rowe  "was 
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NAVIGABLE  WATERS:     Navigability— Navigable  as  Far  as  Con- 

3  cerns  Ownership  of  Bed.  The  Supreme  Court  and  several  of 
the  state  legislatures  having  treated  the  title  to  the  bed  of  the 
Des  Moines  River  above  and  below  the  Raccoon  as  in  the  state, 
that  river  will,  for  the  purpose  of  fixing  the  ownership  of  the 

.  bed  thereof  and  the  rights  of  the  riparian  owners,  be  held 
navigable,  though  it  may  be  that  it  will  never  be  UBed  as  a 
waterway  for  commercial  purposes,  and  that  it  should  not  be 
classed  as  a  part  of  the  navigable  waters  of  the  United  States 
under  the  numerous  acts  of  Congress  relating  to  such  waters. 
Section  2900-a28,  Code  Supplement,  1913;  28  G.  A.,  Ch.  179;  29 
G.  A.,  Ch.  210;   33  G.  A.,  Ch.  66. 

NAVIGABLE  WATERS:    Dame— Right  to  Maintain— Not  Unlawful 

4  Obstruction.  Where,  for  60  years  or  more,  a  dam  had  been 
maintained,  and,  by  Ch.  179,  28  G.  A.,  the  paramount  right  of 
the  owner  to  maintain  the  same  recognized,  the  dam  should  not 
be  treated  as  an  unlawful  obstruction,  in  a  suit  by  riparian 
owners  to  enjoin  the  reconstruction  of  a  portion  thereof  which 
was  washed  out,  and  the  maintenance  of  the  same  across  the 
river. 

COURTS:     Jurisdiction  —  Navigable     Waters  —  Federal     Statutes. 

5  Whether,  under  act  of  Congress  of  September  19,  1890,  and 
amendments  thereto,  making  it  unlawful  to  dam  any  river  or 
other  navigable  waters  of  the  United  States  without  first  obtain- 
ing permission  from  the  secretary  of  war,  the  Des  Moines  River 
is  to  be  treated  as  a  part  of  the  navigable  waters  of  the  United 
States,  is  a  question  for  the  United  States,  and  not  for  the  state 
courts,  to  determine. 

NAVIGABLE  WATERS:     Nuisances— Dams — Sufficiency  of  Evidence. 

6  Evidence  reviewed,  and  held  insufficient  to  show  that  a  public 
nuisance  was  created  -by  a  dam  across  the  Des  Moines  River, 
in  a  suit  by  riparian  owners  to  enjoin  the  reconstruction  of  a 
portion  thereof  and  the  maintenance  of  the  same. 

WATERS   AND   WATERCOURSES:     Nuisances— Prescription— Evi- 

7  dence — Right  to  Maintain  Dam.  Evidence  reviewed,  and  held 
that  conditions  in  relation  to  the  use  of  a  dam  had  existed 
for  many  years,  with  the  knowledge  and  acquiescence  of  plain- 
tiffs and  their  grantors,  and  that  any  right  they  may  have  had 

.  to  enjoin  the  maintenance  of  said  dam  at  its  original  height,  as 
causing  their  property  to  be  overflowed  by  the  back  water,  was 
barred  by  the  statute  of  limitations  at  the  time  of  the  com- 
mencement of  suit,  and  that  the  defendants  had  acquired  a  pre- 
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scriptive  right  to  maintain  the  said  dam  at  its  original  height, 
as  against  the  plaintiffs. 
NAVIGABLE  WATERS:  Control  —  Bed  and  Banks  of  Navigable 
8  Streams.  The  state  may  exercise  control  over  the  bed  and 
banks  of  navigable  streams  and  improve  the  same,  subject  only 
to  the  superior  rights  of  Congress  to  control  their  navigation  so 
far  as  the  same  may  be  necessary  for  the  regulation  of  inter- 
state commerce,  and  to  the  superior  jurisdiction  of  Congress, 
and  the  state  may  confer  upon  a  municipal  corporation  trav- 
ersed by  a  navigable  stream  the  jurisdiction  to  improve  Its 
bed  in  any  way  not  inconsistent  with  the  rights  of  the  public. 

Appeal  from   Polk  District  Court. — Thomas  J.   Guthrie, 

Judge. 

May  21,  1919. 

Suit  in  equity  by  riparian  proprietors  to  restrain  the 
defendants  from  repairing  and  reconstructing  the  Center 
Street  dam  gfcross  the  Des  Moines  River  in  the  citv  of  Des 
Moines.  The  Des  Moines  Ice  &.  Cold  Storage  Company  and 
the  state  of  Iowa  intervene.  The  court  dismissed  plaintiffs' 
petition, ^and  also  the  petition  of  intervention  of  the  state. 
Plaintiffs,  the  state  of  Iowa,  and  the  defendant  city  gave 
notice  of  appeal. — Affirmed. 

Read  &  Read,  Howard  W.  Byers,  Guy  A.  Miller,  O.  A. 
Weaver,  Horace  M.  Havner,  Attorney  General,  and  James 
W.  Kindig,  Assistant  Attorney  General,  for  appellants. 

James  C.  Hume,  Charles  S.  Bradshaw,  and  Nourse  & 
Nourse,  for  appellees. 

Stevens,  J. — I.  Plaintiffs  own  certain  residences  and 
other  property  in  the  city  of  Des  Moines,  adjacent  to  the 
Des  Moines  River  and  north  of  the  Center  Street  dam. 
This  suit  was  instituted  by  plaintiffs  for  the  purpose  of  en- 
joining the  defendant  Des  Moines  Electric  Company,  own- 
er  thereof,  and  F.  E.  Marsh  &  Company,  contractors,  from 
reconstructing  a  portion  of  the  Center  Street  dam  which 
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was  washed  out  in  1915,  and  from  maintaining  same  across 
the  river.     It  appears  that  a  dam  was  first  constructed 
across  the  Des  Moines  River  at  atx>ut  the  location  of  the 
Center  Street  dam  in  1847,  and  that  a  license  for  the  con- 
struction and  maintenance  thereof  was  issued  to  Edwin 
and  Edward  Hall  by  the  board  of  county  commissioners 
of  Polk  County  on  April  11,  1845,  for  a  period  of  50  years. 
A  dam  has  been  maintained  at  about  the  place  in  question 
by  different  owners  from  the  time  of  its  original  construe- 
tion   to  the  commencement  of  this  suit.    On   August  28, 
1854,  Edwin  Hall  became  the  owner  of  the  land  on  both 
sides  of  the  river  -upon   which  the  dam  abutted,  and  on 
September  15,  1859,  conveyed  the  same,  together  with  the 
bed  of  the  stream  between  the  banks,  to  Alexander  Wil- 
liams, the  deed  describing  the  land  conveyed  by  metes  and 
bounds,   since  which   time,   all   conveyances  have   been   to 
both  banks  of  the  stream.     Some  time  between   August, 
1888,  and  October,  1890,  the  dam  was  rebuilt  by  the  Des 
Moines  Water  Power  Company,  remote  grantor  of  defend- 
ant,  and  in   the  year  1891,   a   portion   of  it   having  been 
washed  away,  it  was  restored  by  the  Power  Company.    Dur- 
ing the  years  1903  and  1904,  the  dam  was  again  rebuilt, 
and  on  January  22,  1915,  again  partially  washed  out;   and 
it  is  to  enjoin  the  reconstruction  of  the  portion  of  the  dam 
last  destroyed  that  this  suit  was  instituted.    The  dam  was 
erected  and  has  been  maintained  by  the  defendant  Elec- 
tric Company  since  it  became  the  owner  thereof  in  1893  for 
the  purpose  of  providing  power  for  its  electric  light  plant 
in  the  citv  of  Des  Moines.     The  dam  causes  the  water  in 
the  river  to  back  up  for  several  miles,  forming  a  large  body 
of  deep  water,  used  by  the  public  for  boating,  bathing,  skat- 
ing, and  other  sports. 

Plaintiffs,  in  their  petition,  allege  that  the  Des  Moines 
River  is  a  navigable  stream ;  that,  when  the  river  is  high, 
the  dam  causes  the  same  to  overflow  its  banks,  and  to  run 
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into  and  fill  with  mud  and  debris  the  cellars  and  wells  on 
the  premises  of  plaintiffs  and  others  residing  in  the  vicini- 
ty thereof,  and  also  causes  the  gullies  and  ditches  along  the 
streets  and  low  places  to  be  filled  with  mud,  slime,  and 
debris ;  and  that,  by  reason  of  said  overflow,  pools  of  stag- 
nant water  form  throughout  the  locality,  and  emit,  foul  and 
offensive  odors,  injurious  to  the  health  of  plaintiffs,  their 
families,  and  the  people  generally  residing  in  that  vicinity, 
and  thereby  create  a  public  and  private  nuisance  upon 
their  said  premises  and  the  public  streets  adjacent  thereto. 

The  defendant  Electric  Company,  for  answer  to  plain- 
tiff's petition,  avers  that  a  dam  has  been  maintained*  at 
the  present  site  thereof  since  1847,  by  itself  and  grantors, 
and  that  the  defendant  city  of  Des  Moines,  on  August  28, 
1916,  in  pursuance  of  authority  granted  by  the  twenty- 
eighth  general  assembly  to  it,  by  resolution  of  its  city  coun- 
cil ordered  defendant  to  repair  and  reconstruct  its  dam; 
denies  that  it  is  the  intention  or  purpose  of  defendant  to 
increase  the  height  of  said  dam,  as  alleged  by  plaintiffs  in 
their  petition;  and  avers  that  the  Des  Moines  River  is  a 
non-navigable  stream,  that  defendant  owns  the  banks  and 
bed  thereof,  on  which  the  said  dam  rests;  and  avers  that 
it  and  its  grantors  have  been  for  more  than  65  years  the 
owners  and  in  possession  thereof,  during  all  of  which  time 
said  dam  has  been  maintained  at  its  height  prior  toNts  par- 
tial destruction  in  the  spring  of  1915;  and  claims  a  pre- 
scriptive right  to  maintain  the  same;  and  further  denies 
that  same  constitutes  or  creates  a  nuisance,  as  claimed  by 
plaintiff. 

For  answer,  the  city  of  Des  Moines  alleges  that  it  has, 
for  many  years,  contemplated  and  been  engaged  in  improv- 
ing and  beautifying  the  banks  of  the  Des  Moines  River; 
and  that,  by  Chapter  179,  Acts  of  the  Twenty-eighth  Gen- 
eral Assembly,  it  was  authorized  to  control,  regulate,  and 
improve  the  beds  and  banks  of  said  river  within  the  cor- 
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porate  limits  of  said  city;  that  it  has,  at  great  expense, 
purchased  property  along  said  river,  and  erected  concrete 
walls  on  either  side  thereof,  and  terraced  and  improved  the 
banks;  and  that  large  and  expensive  public  buildings  have 
been  erected  along  and  facing  said  river:  and  it  denies 
that  the  dam  in  any  way  interferes  with  or  injures  plain- 
tiffs. 

The  Des  Moines  Ice  &  Cold  Storage  Company  and  the 
state  of  Iowa  each  filed  a  petition  of  intervention,  the 
former  alleging  that  it  is  a  corporation  organized  under 
the  laws  of  the  state  of  Iowa,  and  the  owner  of  certain 
real  estate  situated  north  of  the  Center  Street  dam,  and 
abutting  upon  the  river;  that  it  became  the  owner  thereof 
in  1881,  since  which  time  it  has  erected  large  buildings  and 
other  improvements  upon  its  property,  for  the  purpose  of 
housing  and  vending  ice  cut  from  the  waters  of  the  river, 
stored  bv  said  dam;  and  that  it  has  annually  cut  and 
housed  in  said  building  ice  which  it  has  sold  to  the  citizens 
of  Des  Moines;-  that,  in  addition  thereto,  it  has,  at  great 
cost,  built  under  the  bed  of  said  river,  within  the  territory 
covered  by  the  back  water  from  the  dam,  galleries,  conduits, 
and  other  appliances  for  the  purpose  of  filtering  water  used 
in  making  artificial  ice  for  sale;  and  that  all  of  said  im- 
provements have  been  erected  in  reliance  upon  the  right  of 
the  defendant  Des  Moines  Electric  Company  and  its  pred- 
ecessors to  maintain  said  dam,  and  alleges  that  it  has 
acquired  a  right  to  have  said  dam  maintained,  and  asks 
that  said  rights  be  protected  by  a  proper  decree  herein. 

The  state  of  Iowa,  for  its  j>etition  of  intervention, 
adopts  and  makes  a  large  part  of  plaintiffs'  petition  a  part 
thereof,  alleges  that  the  Des  Moines  River  is  a  meandered 
and  navigable  stream,  and  denies  that  the  defendant  Elec- 
tric Company  has  any  right  to  repair,  reconstruct,  or  main- 
tain the  dam  in  question.  Answers  were  filed  to  the  peti- 
tion of  the  state  by  the  Des  Moines  Ice  &  Cold  Storage 


May  1919]  Shortbll  v.  Dbs  Moines  Electric  Co.  475 

Company  and  the  defendant  Electric  Company,  but  no 
answer  was  filed  by  the  state  to  the  petition  of  interven- 
tion of  the  Des  Moines  Ice  &  Cold  Storage  Company. 

A  trial  resulted  in  a  finding  by  the  court  below  that 
the  river  is  non-navigable,  and  in  a  decree  dismissing  plain- 
tiffs' petition  and  the  petition  of  intervention  of  the  state 
of  Iowa.  The  plaintiffs,  the  defendant  city,  and  the  state  of 
Iowa  gave  notice  of  appeal,  but  the  latter  has  not  prosecuted 
its  appeal  in  this  court. 

Prom  the  foregoing  statement,  it  is  manifest  that  the 
real  controversy  in  this  case  is  between  plaintiffs  and  the 
defendant  Electric  Company,  and  involves  the  right  of  the 
latter  to  repair  and  maintain  the  Center  Street  dam.  If 
such  right  exists,  the  status  quo  of  the  Des  Moines  Ice  & 
Cold  Storage  Company,  intervener,  will  be  fully  preserved. 
The  defendant  F.  E.  Marsh  &  Company  is  made  a  party 
only  because,  at  the  time  of  the  commencement  of  this  suit, 
it  had  a  contract  with  the  defendant  light  company  to  re- 
pair the  dam.  In  so  far  as  the  questions  presented  for  our 
decision  affect  the  defendant  city,  they  will  be  referred  to 
and  discussed  hereafter. 

The  defendant  Electric  Company  claims  the  right  to 
repair  and  maintain  the  dam,  upon  the  grounds  (a)  that 
the  Des  Moines  River  above  the  Raccoon  Forks  is,  in  fact 
and  law,  a  non-navigable  stream,  and  (b)  that  defendant 
owns  the  banks  upon  which  the  dam  abuts,  and  the  bed  of 
the  stream  underneath  the  same,  and,  therefore,  has  a  com- 
mon-law right  to  maintain  the  said  dam,  provided  it  does 
not  materially  impair  the  rights  of  proprietors  above  or 
below  the  same  to  the  use  of  the  water  in  its  accustomed 
flow;  and  contends  that  the  same  does  not  materially  im- 
pair or  affect  the  rights  of  such  proprietors,  and  that  it  has 
acquired  a  right,  by  prescription,  to  reconstruct  and  main- 
tain the  same  at  its  original  height. 

On  the  other  hand,  it  is  asserted  by  plaintiffs  that  the 
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river  is  navigable,  and  that  title  to  its  bed  is  in  the  state 
of  Iowa;  and  they  deny  that  defendants  have  acquired  a 
prescriptive  right  to  maintain  said  dam.  As  the  above  con- 
stitutes the  main  contentions  of  counsel,  other  matters  re- 
ferred to  by  them  in  argument  will  be  stated  later. 

Counsel  for  the  defendant  Electric  Company  have  ably 
and  critically  reviewed  the  decisions  of  this  court  upon  the 
question  of  the  navigability  of  the  Des  Moines  River,  and 
pointed  out  numerous  apparent  inconsistencies  therein.  Our 
attention  is  called  by  counsel  to  the  following  cases,  in 
which  the  question  of  the  navigability  of  the  river  is  re- 
ferred to  or  briefly  discussed :  Steamboat  "Globe"  v.  Kurtz, 
4  G.  Greene  433 ;  Wood  v.  C,  R.  I.  &  P.  R.  Co.,  60  Iowa 
456;  Serrin  v.  Qrefe,  67  Iowa  196;  Steele  v.  Sanchez,  72 
Iowa  65 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Porter  Bros.,  72  Iowa 
426;  Bennett  v.  National  Starch  Mfg.  Co.,  103  Iowa  207; 
Boehler  v.  City  of  Des  Moines,  111  Iowa  417;  Dashiel  v. 
Harshman,  113  Iowa  283;  Board  of  Park  Comm.  v.  Dior 
mond  Ice  Co.,  130  Iowa  603;  Berry  v.  Hoogendoom,  133 
Iowa  437 ;  Board  of  Park  Comm.  v.  Taylor,  133  Iowa  453 ; 
Hohl  v.  Iowa  Cent.  R.  Co.,  162  Iowa  66 ;  Hubbell  v.  City  of 
Des  Moines,  166  Iowa  581. 

Serrin  v.  Qrefe,  BoehXer  v.  City  of  Des  Momes,  Park 
Comm.  v.  Ice  Co.,  Park  Comm.  v.  Taylor,  and  Hubbell  v. 
City  of  Des  Moines,  supra,  deal  with  the  river  above  the 
Raccoon  Forks,  and  within  the  corporate  limits  of  the  city 
of  Des  Moines;  while  the  other  cases  relate  to  controver- 
sies below  the  Forks. 

Serrin  v.  Qrefe,  supra,  was  an  action  brought  in  the 
name  of  a  riparian  owner  to  recover  the  value  of  ice  taken 
by  defendant  from  the  river  opposite  his  land.  The  de- 
fendant contended  that  the  river  was  navigable,  and  that 
plaintiffs  had  title  only  to  highwater  mark,  and  did  not  own 
the  ice  opposite  the  land  owned  by  him.  The  court,  in  the 
course  of  its  opinion,  said : 


/ 
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• 

"It  cannot  be  doubted  that  the  United  States  govern- 
ment, at  the  time,  and  for  a  long  time  after,  the  lands  were 
patented,  regarded  the  Des  Moines  River  as  a  navigable 
stream.  Surely,  the  patentee  of  the  land  acquired  no  other 
rights  than  those  held  by  a  riparian  owner  of  lands  adja- 
cent to  a  navigable  stream.  In  this  view,  his  title  extended 
no  further  than  the  bank  as  'meandered'  by  the  survey,  or 
to  the  actual  high-water  line.  It  is  impossible  to  discover 
any  legal  principle  which  would  require  us  to  hold  that  the 
act  of  Congress  repealing  the  former  act  declaring  the 
stream  to  be  navigable  would  extend  the  title  of  the  paten- 
tee so  that  his  land  would  be  bounded  by  a  line  following 
the  middle  of  the  stream.  This  precise  point  is  decided  by 
this  court  in  Wood  v.  Chicago,  R.  I.  &  P.  R.  Co.,  60  Iowa 
456,  wherein  we  held  that  the  identical  act  of  Congress  in 
question  had  no*  such  effect.  The  plaintiffs,  then,  have  the 
rights,  and  no  others,  of  riparian  owners  of  land  adjacent 
to  a  navigable  stream.  They  do  not  claim  that,  as  such, 
they  have  the  exclusive  right  to  the  ice  found  in  the  river  in 
front  of  their  lands." 

The  reference  by  the  court  to  the  Des  Moines  River  as 
a  navigable  stream,  in  BoeMer  v.  City  of  Des  Moines,  was 
incidental  only  to  the  ground  upon  which  the  decision  is 
based,  and,  impliedly  only,  treats  the  river  as  navigable. 

In  Board  of  Park  Convm.  v.  Diamond  Ice  Co.,  the 
plaintiff  sought  to  enjoin  the  defendant  from  taking  ice 
from  the  Des  Moines  River  within  the  limits  of  the  city  of 
Des  Moines,  the  plaintiff  claiming  authority,  under  Chap- 
ter 179,  Acts  of  the  Twenty-eighth  General  Assembly,  to 
exercise  jurisdiction  and  control  over  the  bed  and  banks 
of  the  river  at  the  point  in  controversy.  The  court,  in  its 
decision,  treats  the  river  as  a  navigable  stream,  saying: 

"Congress  declared  the  Des  Moines  River  to  be  a  public 
highway  in  1846,  but  the  act  was  repealed  in  1870.  The 
river  was  meandered,  however,  and  the  title  to  its  bed  is 
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conceded  to  be  in  the  state,  in  trust  for  the  use  of  the  pub- 
lic. In  determining  the  validity  of  the  act  in  question,  it 
is  necessary,  therefore,  to  look  to  the  rights  of  the  defend- 
ants as  riparian  owners,  and  to  their  rights  in  common 
with  the  general  public,  growing  out  of  the  public  owner- 
ship of  the  bed  of  the  stream.  It  is  the  settled  rule  in  this 
state  that,  where  the  bed  of  the  stream  is  public  property, 
the  owners  of  land  bordering  on  the  stream  have  no  title 
to  the  ice  which  forms  thereon,  as  incident  to  their  owner- 
ship of  the  banks." 

Plaintiff's  action  in  Park  Oomm.  v.  Taylor,  supra,  was 
for  the  purpose  of  determining  whether  it  had  jurisdiction 
and  right  to  control  certain  premises  claimed  by  defend- 
ant as  constituting  a  part  of  certain  lots  owned  by  him,  and 
to  use  the  same  for  park  purposes.  It  appears  from  the 
opinion  that  the  defendant  conceded  in  the  court  below 
that  the  river  was  navigable,  and  that  his  rights  extended 
only  to  high-water  mark.  The  court,  however,  in  the  course 
of  the  opinion,  said : 

"But  as  we  view  it  defendants  could  not,  under  the 
record,  question  the  character  of  the  river  as  navigable;  for 
it  is  conceded  that,  in  the  original  government  survey,  it 
was  meandered,  and  its  character  as  a  navigable  stream 
was  thus  established,  so  far  as  the  possible  limits  of  de- 
fendants' lots  are  concerned.  The  action  of  the  land  de-< 
partment  of  the  United  States  government  in  meandering 
the  stream  and  conveying  the  land  bordering  on  such  stream 
with  reference  to  the  meander  line  is  conclusive  that  the 
stream  was  navigable,  in  such  sense  that  the  title  of  the 
riparian  owners  resting  on  such  survey  extended,  under  the 
rule  in  this  state,  only  to  high-water  mark." 

The  court,  in  Hubbell  v.  City  of  Des  Moines,  assumes 
that  it  is,  and  treats  the  river  as,  a  navigable  stream. 

Each  of  the  other  cases  cited  above  recognizes  and 
treats  the  Des  Moines  River  as  a  navigable  stream.    In  ad- 
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dition  to  the  numerous  declarations  by  this  court  that  the 
river  is  navigable,  the  legislature,  in  numerous  enactments, 
has  so  treated  it,  and  d£alt  with  the  bed  thereof  as  belong- 
ing to  the  state. 

Chapter  179,  Acts  of  the  Twenty-eighth  General  As- 
sembly, Chapter  210,  Acts  of  the  Twenty-ninth  General  As- 
sembly, and  Chapter  66,  Acts  of  the  Thirty-third  General 
Assembly,  each  confers  certain  authority  upon  certain  mu- 
nicipal corporations,  and  assumes  that  the  title  to  the  bed 
of  the  Des  Moines  River  is  in  the  state,  and  the  rights  con- 
ferred are  baaed  wholly  or  in  part  thereon.  Section  1, 
Chapter  179,  Acts  of  the  Twenty-eighth  General  ^Assembly, 
is,  in  part,  as  follows : 

'Wherever  now  or  in  the  future  any  public  street,  high- 
way, public  ground,  or  park,  owned  by  the  city  of  Des 
Moines  or  by  the  public,  or  owned  or  controlled  by  the  board 
of  park  commissioners  of  said  city,  abuts  upon  either  bank 
of  the  Des  Moines  River,  the  portions  of  the  said  river 
banks  on  which  the  same  abut  situated  below  high-water 
mark  and  also  the  bed  of  the  river  to  the  opposite  shore  line 
thereof,  and  the  river  itself  within  the  limits  aforesaid, 
are  to  be  subject  to  the  operation  of  this  act;  provided, 
that  the  fee  title  to  such  bed  and  banks  shall*  remain  in  the 
state,  and  the  vested  rights  of  other  riparian  owners  shall 
not  be  affected  by  this  act." 

The  sections  following  confer  certain  power .  and  au- 
thority upon  the  park  commissioners  to  supervise  and  con- 
trol the  banks  and  bed  of  the  river  and  to  improve  the 
same,  including  the  right  to  construct  a  dam  at  some  point 
below  the  present  dam,  for  the  purpose  of  creating  a  pond 
suitable  for  boating,  skating,  and  other  sports. 

Chapter  210,  Acts  of  the  Twenty-ninth  General  As- 
sembly, applies  only  to  certain  cities  having  a  population  of 
less  than  25,000,  but  specifically  recognizes  the  title  to  the 
beds  of  meandered  streams  as  in  the  state,  and  declares 
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that  same  are  under  the  control  of  the  legislature,  and  pro- 
vides : 

"That  when  said  commissioners  have  been  so  appointed 
and  qualified,  the  fee  simple  title  to  the  bed  of  the  mean- 
dered stream,  separating  the  corporate  limits  of  the  city,  for 
which  they  are  appointed,  shall  immediately  vest  in  the 
commission  in  trust  for  the  public  and  the  same  while  held 
by  the  commission  shall  be  exempt  from  taxation,  provided 
that  the  fee  title  to  the  channel  or  bed  of  the  stream  to  be  lo- 
cated and  preserved  as  hereinafter  provided  shall  remain  in 
the  state,  and  provided  also,  that  the  vested  rights  of 
riparian  owners  and  owners  of  water  powers,  shall  not  be 
injuriously  affected  by  this  act." 

In  addition  to  the  above,  the  legislature  has  authorized 
and  empowered  the  executive  council  to  sell,  lease,  or  demise 
any  of  the  islands  belonging  to  the  state  which  are  within 
the  meandered  banks  of  rivers  therein,  except  islands  in  the 
Mississippi  and  Missouri  Rivers,  and  to  deliver  a  patent  or 
lease  therefor.  Section  2900-a28,  Supplement  to  the  Code, 
1913. 

This  court  has  always  held  that  riparian  owners  on  a 
non-navigable  stream  take  to  the  thread  thereof  {Moffett  r. 
Brewer,  1  6.  Greene  348,  349;   Noyes  v.  Collins,  92  Iowa 

566 ;  Foster  v.  Bussey,  132  Iowa  640 ;  Watt 
l.  navigable  r.  Robbins,  160  Iowa  587;    State  v.  [siring- 

watcrs  *  lands 

underwater:       ston,    164    Iowa    31);     and    on    navigable 

ownership  of 

**ate-  streams  to  high-water  mark   (McMawus  v. 

Carmichael,  3  Iowa  1;  Ingraham  v.  Chica- 
go, D.  d  M.  R.  Co.,  34  Iowa  249;  Muster  v.  Hershey,  42 
Towa  356;  Mills  d  AUen  v.  Evans  d  McCutcJUn,  100  Iowa 
712;  Chicago,  B.  d  Q.  R.  Co.  v.  Porter  Bros.,  supra;  Board 
of  Park  Comm.  v.  Diamond  Ice  Co.,  supra;  Hohl  v.  Iowa 
Vent.  R.  Co.,  supra) ;  and  that  the  beds  of  navigable 
streams  belong  to  the  state  (Rood  v.  Wallace,  109  Iowa  5; 
Remrick  r.  D.  d  X.  W.  R.  Co..  49  Iowa  664;    Noyes  r.  Col- 
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litis,  supra;  Noyes  v.  Board  of  Supervisors,  104  Iowa  174; 
Wright  v.  City  of  Council  Bluffs,  130  Iowa  274;  Board  of 
Park  Comm.  v.  Taylor,  supra ;  Martin  v.  Waddett,  16  Peters 
366  [10  L.  Ed.  997] ;  Shively  v.  Bowlby,  152  U.  S.  1  [38 
L.  Ed.  331] ;  Illmois  Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387 
[36  L.  Ed.  1018].  Donnelly  v.  Untied  States,  228  U.  S.  243 
[57  L.  Ed.  820] ) .  It  also  held  that  the  repeal  of  the  Act  of 
1846  did  not  have  the  effect  to  vest  title  in  the  riparian 
owners  to  the  thread  of  the  stream.  Sarin  v.  Grefe,  supra ; 
Steele  v.  Sanchez,  supra ;  Chicago,  B.  &  Q.  R.  Co.  v.  Porter 
Bros.,  supra;  Bennett  v.  National  Starch  Mfg.  Co.,  supra. 
In  the  latter  case,  the  court  said : 

"We  are  first  required  to  determine  whether  the  prem- 
ises in  controversy  are  a  part  of  the  river  bed,  or  whether 
they  have  become  a  part  of  Lot  10  by  the  process  of  accre- 
tion. It  is  the  settled  rule  in  this  state  that  the  owners  of 
land  bordered  by  a  navigable  stream  own  'only  to  ordinary 
high-water  mark, — that  is,  to  the  edge  of  the  bank/ — and 
that  the  whole  bed  of  the  river  belongs  to  the  public.  Mus- 
ser  v.  Hershey,  42  Iowa  361.  The  conveyances  through 
which  plaintiff  derived  title  to  his  lot  described  the  prem- 
ises conveyed  as  bounded  on  the  south  by  the  north  bank  of 
the  Des  Moines  River,  and,  although  the  river  is  not  now 
regarded  as  navigable,  the  rule  which  limits  the  ownership 
of  the  plaintiff  to  land  bounded  by  the  ordinary  high-wa- 
ter mark  applies." 

What  is  said  above  shows  that  this  court  and  several 
legislatures  have  treated  the  title  to  the  bed  of  the  Des 
Moines  River,  both  above  and  below  the  Raccoon  Forks,  as 
in  the  state ;  although  the  Act  of  1846  related  only  to  that 
part  of  the  river  below  the  Forks.  It  is  true  that  none  of 
the  inland  meandered  streams  of  this  state  are  now  or  ever 
have  been  extensively  used  for  commercial  purposes.  Other 
means  of  communication,  readily  available,  are  better  suited 
to  the  needs  of  the  people  of  Iowa;   but,  in  so  far  as  the 

Vol.   186   Ia.— 31. 
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title  to  the  beds  of  meandered  streams  is  concerned,  the 
court  has  recognized  it  as  in  the  state.    Whether  title  to 

the  beds  of  navigable  streams  is  in  the  state, 
2.  navigablb  or  belongs  to  the  respective  opposite  ripar- 

WATJBR8  1    18.DQ8 

own^shfpeof:       ian  owners  to  the  thread  thereof,  is  a  mat- 
iSii'toS"  of      ter  of  local  law>  which  each  state  determines 

for  itself.  Mr.  Justice  Pitney,  in  Donnelly 
v.  Untoed  States,  228  U.  S.  243  (57  I/.  Ed.  820),  in  dis- 
cussing this  question,  said : 

"The  question  of  the  navigability  in  fact  of  ndn-tidal 
streams  is  sometimes  a  doubtful  one.  It  has  been  held,  in 
effect,  that  what  are  navigable  waters  of  the  United  States, 
within  the  meaning  of  the  act  of  Congress,  in  contradistinc- 
tion to  the  navigable  waters  of  the  states,  depends  upon 
whether  the  stream,  in  its  ordinary  condition,  affords  a 
channel  for  useful  commerce.  *  *  *  But  it  results 
from  the  principles  already  referred  to  that  what  shall  be 
deemed  a  navigable  water,  within  the  meaning  of  the  local 
rules  of  property,  is  for  the  determination  of  the  several 
states." 

We  are  not  disposed  to  disturb  or  overrule  the  hold- 
ing of  the  prior  decisions  of  this  court,  as  indicated  by  the 
cited  cases  upon  this  question,  nor  disregard  the  numerous 
m  „  acts  of  the  legislature  referred  to,  and  to 

3.  Navigablb  °  7 

SSSSULK  SllT     now  h°M  that  the  Des  Moines  River,  at  the 

igaoility :  nav-  7 

£abconcerngP       point  in  question,  is  a  non-navigable  stream. 

ownership  jt  may  ^  that    jt  wiU   neyer  ^  uged   M   a 

waterway  for  commercial  purposes,  and  that  it  should  not 
be  classified  as  a  part  of  the  navigable  waters  of  the  United 
States,  under  the  numerous  acts  of  Congress  relating  to 
such  waters;  but,  for  the  purpose  of  fixing  the  ownership 
of  the  bed  thereof  and  the  rights  of  riparian  owners,  the 
question  must  be  considered  as  settled  in  this  state,  and 
the  holding  of  the  court  below  that  the  river  is  non-navi- 
gable is  disapproved  and  overruled. 


/ 
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II.  We  come  now  to  the  contention  of  plaintiff  that 
the  defendant  Light*  Company  has  no  right  to  restore  the 
dam  to  its  original  height,  or  to  maintain  the  same  across  a 

navigable  stream,  and  to  back  the  flood  wa- 

4'  wATBBs^dams  •  *ers  UP  therein  an(*  overflow  the  public 
2$;*.  *tm**?"  streets  of  defendant  city  and  the  premises 
itr?3ion!>~  of  plaintiffs,  and  thereby  create  a  nuisance. 

The  original  dam,  constructed  in  1847,  was 
maintained  under  a  license  granted  in  1849  by  the  county 
commissioners  of  Polk  County  for  50  years,  during  which 
period  it  was  reconstructed  and  erected  to  the  height  of  the 
present  dam,  before  a  portion  thereof  was  washed  out  in 
June,  1915.  No  license  has  been  granted,  under  Chapter 
1,  Title  X,  of  the  Code,  to  the  defendant,  authorizing  the 
maintenance  of  the  dam,  and  no  compensation  appears  to 
have  ever  been  made  to  the  riparian  owners  whose  land  is 
subject  to  overflow. 

Section  2,  Chapter  179,  of  the  Acts  of  the  Twenty- 
eighth  General  Assembly,  conferring  certain  power  upon 
the  board  of  park  commissioners  of  the  city  of  Des  Moines 
over  the  bed  and  banks  of  the  Des  Moines  River  within  the 
corporate  limits  of  said  city,  provided  that: 

"Said  board  shall  have  power  to  construct  one.  or  more 
bridges  across  said  river  to  connect  one  park  with  another, 
or  to  connect  different  portions  of  the  same  park ;  and  also 
to  construct  a  dam  across  said  river  below  the  present  dam, 
provided,  such  dam  shall  not  injuriously  affect  the  water 
power  or  dam  of  the  Des  Moines  Edison  Light  Company 
while  maintained  and  kept  in  proper  repair." 

The  foregoing  enactment  of  the  legislature  was  passed 
after  the  50-year  license  above  referred  to  had  expired.  The 
purpose  of  the  legislature  in  granting  such  authority  to 
the  defendant  city  and  other  cities  having  a  population  of 
less  than  25,000  which  are  traversed  by  meandered  streams, 
as  may  be  necessary  to  enable  such  cities  to  improve  the  bed 
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and  banks  thereof  for  the  use  and  comfort  of  the  people,  is 
clearly  reflected  in  the  several  enactments  above  referred  to. 

It  appears  from  the  record  that,  under  the  authority 
conferred  upon  the  defendant  city,  it  has  caused  concrete 
walls  to  be  built  on  either  side  of  the  stream,  for  a  short 
distance  above  the  mouth  of  the  Raccoon  River,  its  banks 
to  be  terraced,  and  small  parks  laid  out  along  the  banks, 
and  numerous  expensive  public  buildings  to  be  erected  front- 
ing upon  said  river,  and,  as  appears  from  the  portion  of 
Section  2,  Chapter  17^- Acts  of  the  Twenty-eighth  General 
Assembly,  quoted  above,  the  authority  of  said  city  is  so 
limited  that  it  can  do  no  act  which  will  interfere  with  the 
dam  in  question. 

It  is  true,  that,  by  the  act  of  Congress  passed  September 
19,  1900  (26  Stat,  at  Large  454),  and  amendments  thereto, 
it  is  made  unlawful  for  any  person  or  corporation  to  dam 

any  river,  or  other  navigable  waters  of  the 
5.  courts:  juris-     United  States,  without  first  obtaining  per- 

diction  :   navi- 
gable waters:      mission  of  the  secretary  of  war.    Whether, 

Federal   stat-  ' 

u*e8-  under  this  act  of  Congress,  the  Des  Moines 

River  is  to  be  treated  as  ft  part  of  the  navi- 
gable waters  of  the  United  States,  is  a  question  for  the  Unit- 
ed States,  and  not  the  state,  courts  to  determine.  For  more 
than  60  years  a  dam  has  been  maintained  by  the  defend- 
ant Electric  Company  and  its  grantors,  at  approximately 
the  same  location  in  the  river  as  that  now  occupied  by  the 
defendant's  dam,  and  the  twenty-eighth  general  assembly 
recognized  a  right  upon  the  part  of  the  owners  thereof  to 
maintain  the  same,  paramount  to  the  authority  given  to 
the  city  to  control  the  bed  and  banks  of  the  river  for  the 
purpose  of  improving  and  beautifying  the  same;  and  we 
are,  therefore,  of  the  opinion  that,  so  far  as  the  issues  pre- 
sented by  plaintiffs'  petition  are  concerned,  the  dam  should 
not  be  treated  as  an  unlawful  structure. 

III.    The  record  discloses  that  the  property  of  plain- 
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tiffs  affected   by  the  back  and  overflowed  waters  of  the 
river  is  low  and  level,  with  a  deep,  sandy  subsoil ;  and  that, 

when  the  river  is  high,  the  water  rises  in 
e.  navigable  the  cellars  and  wells  of  the  plaintiffs  and  of 

WATERS  :  r 

Sams^ffl-         other  property  owners  in  the  vicinity ;  that 
dene?  of  evi       the  storm  sewers  in  that  vicinity  become 

obstructed  by  the  water,  and  cause  the  man- 
holes to  overflow ;  that,  at  times,  large  quantities  of  water 
accumulate  in  the  vicinity,  from  the  rainfall  on  the  adja- 
cent upland;  and  that,  in  time  of  extraordinary  high  wa- 
ter, the  river  overflows  plaintiffs'  land,  and,  to  some  extent, 
small  ponds  form  and  remain  for  some  considerable  time 
in  the  low  places.  As  the  water  in  the  river  recedes,  the 
water  in  the  cellars  disappears. 

Many  years  prior  to  the  commencement  of  this  suit,  a 
large  dike  was  erected  near  the  river,  for  the  purpose  of 
preventing  the  lands  from  being  overflowed.  This  dike  has 
been  maintained  and  increased  in  height,  from  time  to  time. 
Plaintiffs  and  their  grantors  have  been  the  owners  thereof 
and  have  occupied  their  property  for  many  years,  during 
all  of  which  time,  except  when  a  portion  thereof  has  been 
occasionally  destroyed  by  flood  waters,  defendant's  dam 
has  been  maintained  at  the  same  elevation  as  it  had  when 
a  portion  of  it  washed,  out,  in  1915.  While  vegetation  is  in- 
jured by  the  overflow  water  from  the  river,  and,  to  some  ex- 
tent, it  causes  unpleasant  odors  to  arise  therefrom,  and  the 
residents  in  that  portion  of  the  city  to  suffer  more  or  less 
injury  and  inconvenience,  this  condition  has  existed  for 
more  than  10  years.  The  defendant  city  is  not  complaining 
of  the  dam,  but,  on  the  contrary,  by  resolution  of  its  city 
council,  adopted  August  26,  1916,  directed  the  defendant 
Electric  Company  to  rebuild  and  restore  its  dam  to  its  orig- 
inal height,  declaring  that  same  was  in  the  interest  of  the 
public  health  and  welfare  of  the  people  of  the  city.  The 
water  held  back  in  the  river  by  the  dam  spreads  out  over 
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considerable  territory,  and  is  used  by  the  public  for  bathing, 
,  boating,  and  other  sports  during  the  summer  season,  and 
in  the  winter  for  skating.  The  maintenance  of  a  dam  across 
the  river  by  the  city  for  the  purpose  of  holding  the  water 
back  sufficiently  to  create  a  suitable  depth  for  bathing,  boat- 
ing, etc.,  appears  to  have  been  a  part  of  the  original  plan  of 
the  defendant  city  to  improve  the  bed  and  banks  of  the 
river  and  to  beautify  the  same;  and  the  construction  of  a 
dam  at  the  place  contemplated,  and  for  which  authority 
was  granted  by  the  twenty-eighth  general  assembly,  was 
found  impracticable,  because  it  would  interfere  with  the 
city  sewers  emptying  therein  below  the  defendant's  dam, 
and  with  other  plans;  and  the  scheme  to  construct  a  dam 
by  the  city  was  abandoned,  resulting  in  the  city  council's 
adopting  the  resolution  above  referred  to. 

The  record  does  not  show  that  a  public  nuisance  is 
created  by  the  dam;  and,  in  so  far  as  a  private  nuisance 
results  therefrom  to  the  plaintiffs,  the  conditions  complained 

of  have  existed  for  many  years,  with  the 
7.  waters  and       knowledge  and  acquiescence  of  plaintiffs  and 

watercourses:  o  i  r 

s"ription8:evi-e"     *^r  grantors;  and  any  right  they  may  have 
me£netain%am*0    ha<^  to  enjoin  the  maintenance  of  said  dam 

at  a  height  to  cause  their  property  to  be 
overflowed  from  the  backwater  of  the  river  was  barred  by 
the  statute  of  limitations  at  the  time  this  suit  was  com- 
menced ;  and  defendants  have  acquired  a  prescriptive  right 
to  maintain  the  said  dam  at  its  original  height,  as  against 
the  plaintiffs  herein.  Bizer  v.  Ottumwa,  etc.,  Co.,  70  Iowa 
145 ;  Hatech  v.  Keokuk  &  J).  M.  R.  Co.,  71  Iowa  606 ;  Fow- 
ler v.  Des  Moines  &  K.  C.  R.  Co.,  91  Iowa  533;  Brown  v. 
Armstrong,  127  Iowa  175;  Irvine  v.  City  of  Oeltvein,  170 
Iowa  653,  662 ;  Decorah  Woolen  Mill  Co.  v.  Oreer,  49  Iowa 
490;  Trumbo  v.  Pratt,  148  Iowa  195,  197;  City  of  Wa- 
terloo v.  Waterloo,  C.  F.  d  N.  R.  Co.,  149  Iowa  129. 

IV.    The  appellant  city  of  Des  Moines  complains  of 
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the  decree  in  the  court  below  because  the  same  did  not  af- 
firmatively define  and  adjudicate  the  authority  and  rights 
granted  to  it  by  Chapter  179,  Acts  of  the  Twenty-eighth 
General  Assembly,  entitled,  "An  act  to  authorize  the  irn 
provement  and  regulate  the  use  of  the  Des  Moines  River 
and  its  bed  and  banks  within  the  corporate  limits  of  the 
city  of  Des  Moines."  What  is  said  above  practically  dis- 
poses of  the  questions  argued  by  counsel  for  the  defendant 
city.  The  scope  and  effect  of  the  above  enactment  has  been 
twice  passed  upon  by  this  court  Board  of  Park  Comm.  v. 
Diamond  Ice  Co.,  supra;  Board  of  Park  Comm.  v.  Taylor, 
supra. 

The  state  may  exercise  control  over  the  beds  and  banks 
of  navigable  streams  and  improve  the  same,  subject  only 
to  the  superior  jurisdiction  of  Congress  over  the  same.    The 

only  limitation  upon  the  power  of  the  state 
8.  Navigable  to  control  and  improve  the  same  is  the  par- 

watbrs:  cod-  .   , 

troi :  bed  and      amount  right  of  Congress  to  control  their 

banks  of  navl-  °  ° 

gable  streams,      navigation  so  far  as  may  be  necessary  for 

the  regulation  of  interstate  commerce.  Pol- 
lard v.  Hagan,  3  How.  212  (11  L.  Ed.  505) ;  San  Francisco 
v.  Le  Roy,  138  U.  S.  656  (34  L.  Ed.  1096) ;  Shively  v.  Bowlby, 
supra.  And  we  see  no  reason  why  the  state  may  not  con- 
fer jurisdiction  upon  a  municipal  corporation,  traversed 
by  a  navigable  stream,  to  improve  its  bed  in  any  way  not 
inconsistent  with  the  rights  of  the  public,  or  to  confer  up- 
on such  city  authority  to  exercise  such  control  thereof  as 
was  sought  to  be  delegated  by  the  act  of  the  legislature 
above  referred  to.  For  the  reasons  pointed  out,  and  upon 
the  grounds  stated,  the  judgment  of  the  court  below  is  af- 
firmed. In  so  far,  however,  as  the  district  court  held,  and 
based  its  decree  thereon,  that  the  Des  Moines  River  is  a 
non-navigable  stream,  its  holding  and  decree  are  disap- 
proved.— Affirmed. 

All  the  justices  concur. 
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Spragle,  Warner  &  Company,  Appellant,  v.  Iowa  Mercan- 
tile Company  et  al.,  Appellees. 

RECEIVERS:     Administration   of  Estate— Discretion — Approval  by 

1  Court.  A  receiver  may  exercise  sound  discretion  in  many  mat- 
ters relating  to  the  care  and  management  of  the  property  in 
his  custody,  subject  to  the  subsequent  approval  of  court,  which 
will  be  given  when  he  has  acted  in  good  faith,  and  what  he 
has  done  appears  to  have  been  beneficial  to  the  parties;  but  his 
appointment  is,  ordinarily,  primarily  for  the  purpose  of  pre- 
serving the  property,  to  the  end  that  it  may  not  be  dissipated 
by  the  owner,  but  so  handled  that  it  may  ultimately  be  distrib- 
uted among  the  parties  entitled  thereto. 

CONTRACTS:     Breach  of  Contract — Repudiation.     If,  before  time  of 

2  performance,  one  party  to  a  contract  absolutely  repudiates 
it,  and  unequivocally  refuses  to  perform  the  same,  the  other 
party  may  treat  such  repudiation  as  a  breach  thereof,  and  sue 
for  damages. 

RECEIVERS:     Administration  of  Estate — Insolvency — Contracts.    A 

3  receiver  of  an  insolvent  mercantile  company  was  required, 
within  a  reasonable  time  after  his  appointment,  if  he  desired 
to  adopt  a  contract  of  purchase  of  goods,  to  inform  the  seller 
of  his  election  to  do  so,  and  the  seller  was  not  required  to  hold 
the  goods  for  any  unreasonable  length  of  time,  awaiting  the  re- 
ceiver's decision  to  elect  to  carry  out  the  contract;  and,  where 
the  receiver  sold  the  stock  and  closed  out  the  business  of  the 
company,  the  day  after  learning  of  unfulfilled  contracts  of  a 
wholesaler  with  it,  to  sell  and  deliver  merchandise,  and  did 
not  tender  the  purchase  price  of  the  goods  contracted  for,  or 
offer  to  carry  out  the  contracts,  there  was  not  a  breach  of 
contract  by  the  seller  in  canceling  the  order  and  selling  the 
goods  to  other  parties. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  J  ml  go. 

May  21,  1919. 

This  is  a  suit  in  equity,  to  establish  a  claim  in  favor 
of  plaintiff  in  the  receivership  of  the  Iowa  Mercantile  Com- 
pany, an  insolvent  corporation.    There  was  a  judgment  up- 
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on  a  counterclaim  interposed  by  the  receiver  for  damages 
for  the  alleged  breach  of  certain  contracts  for  merchandise 
sold  to  the  corporation,  and  plaintiff  appeals. — Reversed  and 
remanded. 

Treioin,  Simmons  &  Trowin,  for  appellant. 

Crissman  &  Linville  and  Barnes,  Chamberlain  d  Hatiz- 
Hk,  for  appellee. 

Stevens,  J. — During  March  and  April,  191G,  the  Iowa 
Mercantile  Company,  a  corporation  conducting  a  mercan- 
tile business  at  Monticello  and  Cedar  Rapids,  Iowa,  gave 
written  orders  to  Sprague,  Warner  &  Company,  appellants 
herein,  for  merchandise  for  future  delivery.  The  merchan- 
dise ordered  consisted  largely  of  canned  goods,  and  various 
dates  for  the  delivery  thereof  were  specified.  On  Septem- 
ber 7th,  and  before  any  of  the  merchandise  was  delivered, 
the  Mercantile  Company  became  insolvent,  and  K.  T.  Lamb 
was  appointed  receiver  of  its  affairs  and  took  immediate 
charge  thereof,  and,  under  the  order  of  court,  conducted 
its  business  for  a  period  of  30  days.  At  the  expiration  of 
said  time,  the  court  ordered  the  receiver  to  sell  the  property 
and  close  up  the  business.  This  was  promptly  done,  and  on 
October  12th,  a  sale  thereof  was  eoiwmimnated  to  Philip 
Leibsohn. 

On  October  11th,  J.  D.  Miller,  general  counsel  for  plain- 
tiff, and  an  officer  thereof,  had  a  conversation  with  the  re- 
ceiver over  the  telephone  from  Chicago,  concerning  which 
he  testified  that  he  asked  the  receiver  whether  he  was  in  a 
position  to  accept  and  pay  for  the  goods  ordered,  and  that 
the  receiver  replied  that  he  was  closing  out  the  business 
and  would  not  want  the  goods,  but  declined  to  write  a  let- 
ter suggested  by  Miller,  canceling  the  order.  On  the  fol- 
lowing day.  Miller  went  to  Cedar  Rapids,  and  had  an  in- 
terview with  the  receiver.  The  evidence  as  to  what  was 
said  by  the  respective  parties  upon  this  occasion  is  some- 


\ 
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what  at  variance,  and  will  be  later  referred  to  more  in  de- 
tail. 

On  October  16,  1916,  appellant  filed  a  petition  in  the 
office  of  the  olerk  of  the  district  court  of  Linn  County, 
where  the  receivership  was  pending,  claiming  that  the  Iowa 
Mercantile  Company  was  indebted  to  it  for  goods  sold  and 
delivered  prior  to  the  appointment  of  the  receiver,  and 
prayed  an  order  for  the  allowance  and  payment  thereof. 
The  receiver  answered,  admitting  plaintiff's  claim,  subject 
to  a  counterclaim,  which  he  interposed  for  damages.  The 
case  was  tried  in  equity,  resulting  in  a  judgment  against 
the  plaintiff  on  the  counterclaim  for  $5,987.17,  and  costs  of 
suit. 

Counsel  agree  that  the  contracts  for  the  goods  were 
executory,  and  that  the  receiver  was  not  bound  to  carry  out 
the  same,  but  that  he  had  a  reasonable  time,  after  his  ap- 
pointment, within  which  to  elect  whether  or  not  he  would, 
with  the  approval  of  the  court,  do  so.  It  is  also  conceded 
by  counsel  for  appellee  that  plaintiff  was  not  bound  to  de- 
liver the  goods  upon  the  terms  of  the  original  contract, 
which  did  not  require  payment  at  time  of  delivery,  and  that, 
if  the  receiver  desired  to  carry  out'  the  contracts,  he  was 
required  to  tender  the  purchase  price  at  the  place  of 'de- 
livery. It  is  further  conceded  that  this  was  not  done.  De- 
fendant's counterclaim  is  not,  therefore,  based  upon  the 
failure  or  refusal  of  plaintiff  to  deliver  the  goods  upon 
tender  of  the  purchase  price  at  the  agreed  place  of  delivery, 
but  upon  its  alleged  breach  of  the  contract  by  the  unequivo- 
cal revocation  thereof  and  refusal  to  carry  out  the  same. 
The  burden,  therefore,  rested  upon  the  defendant  to  estab- 
lish such  alleged  breach  by  the  plaintiff. 

As  before  stated,  the  assets  of  the  insolvent  were  sold 
under  an  order  of  court  on  October  12th,  and  the  receive* 
withdrew  from  the  further  conduct  or  management  of  the 
business.    The  receiver  testified  that  he  first  learned  of  the 
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orders  in  question  on  October  11th,  from  Mr.  Miller,  which 
was  the  occasion  for  the  conversation  referred  to,  over  the 
long  distance  telephone.    Appellant  claims,  however,  that, 
about  two  weeks  after  the  receiver  was  appointed,  its  trav- 
eling 'salesman,  who  sold  most  of  the  goods  covered  by  the 
orders  in  question,  visited  Cedar  Rapids,  and  had  an  inter- 
view with  the  receiver  regarding  the  delivery  thereof.    This 
salesman  was  called  as  a  witness  for  plaintiff,  and  testified 
that  the  receiver  then  told  him  that  the  affairs  of  the  com- 
pany were  in  bad  shape;    that  it  was  losing  money,  and 
that  he  could  not  receive  the  goods;    that  he  thereupon 
went  to  Chicago,  and  informed  Mr.  Miller  of  that  fact. 
The  receiver  denied  absolutely  having  had  a  conversation 
with  plaintiff's  salesman.     Miller  testified  that,  while  at 
Cedar  Rapids,  on  October  12th,  he  presented  a  statement 
to  the  receiver,  which  was  offered  in  evidence,  and  shows  the 
aggregate  amount  covered  by  each  separate  order  and  by 
the  combined  orders;   that  he  demanded  payment  for  the 
goods  ready  therefor,  and  in  which  shipments  were  due; 
and  that  payment  was  declined  by  the  receiver,  who  in- 
formed him  that  he  was  not  in  a  position  to  take  the  goods, 
but  asked  time. to  consider  the  matter,  stating  that  he 
thought  he  could  find  a  purchaser  therefor;   but  that  he 
refused  to  grant  him  time  for  that  purpose,  and  stated  that 
the  orders  would,  therefore,  be  canceled,  and  plaintiff  would 
seek  a  market  for  them  elsewhere;    that,  during  the  time 
he  was  at  the  store,  the  receiver  left  the  room,  and,  upon 
his  return,  stated  that  he  had  just  closed  a  deal  disposing 
of  the  whole  business.    Both  parties  agree,  however,  that 
Miller  stated  that  plaintiff  was  ready  and  willing  to  ship 
the  goods,  upon  payment  of  the  stipulated  price.     Short- 
ly thereafter,  Liebsohn  presented  the  following  letter,  bear- 
ing date  October  16th,  and  addressed  to  Sprague,  Warner  & 
Company,  Chicago,  Illinois,  to  Mr.  Miller: 

"Gentlemen:  This  will  introduce  Mr.  Philip  Leibsohn, 
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to  whom  I  have  sold  all  the  Iowa  Mercantile  Company 
stock,  fixtures  and  future  orders.  Anything  that  you  can 
do  to  favor  Mr.  Leibsohn  while  he  is  in  Chicago,  will  be 
greatly  appreciated.  Yours  very  truly,  Iowa  Mercantile 
Company,  K.  T.  Lamb,  Receiver." 

Leibsohn  was  not  examined  as  a  witness  upon  the 
trial,  but  Miller  testified  that  plaintiff  declined  to  ship  the 
goods  to  him.  Nothing  further  appears  to  have  been  done 
by  the  receiver,  relative  to  these  orders,  until  October  25th, 
when  he  wrote  a  letter  to  plaintiff,  asking  the  shipment  of 
760  cases  of  canned  goods,  embraced  in  the  order  of  March 
3d,  which  were  to  be  shipped  as  soon  as  assembled,  2,400 
cases  of  canned  goods  on  the  order  of  March  17th,  which 
were  to  be  shipped  on  November  1st,  and  also  the  tea  em- 
braced in  the  order  of  March  30th.  In  this  letter,  the  re- 
ceiver asked  that  the  bill  of  lading  be  forwarded,  with  sight 
draft  attached.  Plaintiff  did  not  reply  to  this  letter,  nor 
were  any  of  the  goods  referred  to  therein  shipped.  On 
November  25th  following,  the  attorneys  for  the  receiver 
wrote  plaintiff,  calling  attention  to  its  failure  to  answer 
the  letter  of  the  receiver,  saying : 

"We  note  that  there  are  numerous  other  contracts  of 
the  Iowa  Mercantile  Company  with  you  for  goods  to  be  de- 
livered. Please  advise  us  by  return  mail  whether  you  in- 
tend to  fulfill  any  of  said  orders,  or  do  you  repudiate  them 
all?" 

To  this  letter,  plaintiff  replied,  stating  that  it  was 
able  and  willing  to  make  delivery  of  the  merchandise,  un- 
dertook to  do  so,  and  for  that  purpose  sent  a  representative 
to  Cedar  Rapids,  who  notified  the  receiver  to  that  effect; 
that  the  latter  stated  that,  on  account  of  faulty  manage- 
ment, the  financial  affairs  of  the  company  were  in  a  de- 
plorable condition;  that  it  was  insolvent,  and  creditors 
would  receive  a  small  portion  of  their  claims  only;  that  he 
could  not  receive  and  pay  for  the  goods ;   that  a  sale  had 
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been  concluded  of  the  assets,  and  the  affairs  of  the  com- 
pany were  being  wound  up ;  and  that  it  had  discontinued 
business ;  and  that,  thereupon,  the  orders  were  canceled, 
and  the  goods  sold  to  other  parties. 

Concerning  the  letter  of  October  16th,  introducing  Leib- 
sohn  to  plaintiff,  the  receiver  testified  that  he  had  sold  fu- 
ture orders  to  Leibsohn  upon  condition  that  he  could  ob- 
tain delivery  of  the  goods,  and  that  Leibsohn  had  agreed 
to  pay  him  (2,000  for  the  orders.  As  indicated,  at  the  time 
of  the  correspondence  between  the  receiver,  his  attorneys, 
and  plaintiff,  the  business,  under  the  order  of  court,  had 
been  sold  out,  and  the  receiver  held  the  proceeds  for  dis- 
tribution among  the  creditors  of  the  mercantile  company, 
under  the  order  and  direction  of  the  court.  It  is  not 
claimed  that  the  orders  in  question  were  called  to  the  at- 
tention of  the  court,  prior  to  the  filing  of  plaintiff's  claim, 
or  that  the  receiver  was  authorized  thereby  to  adopt  and 
carry  out  the  contracts,  or  to  advance  any  portion  of  the 
money  in  his  hands  to  the  payment  of  merchandise,  nor 
did  the  receiver  at  any  time  inform  plaintiff  of  his  election 
to  adopt  and  perform  the  contracts,  nor  was  the  agreed  pur- 
chase price  offered  or  tendered  to  plaintiff  at  the  place  of 
delivery. 

It  is,  however,  urged  by  counsel  for  appellee  that  the 
court  authorized  and  directed  him  to  file  the  counterclaim 
herein,  thereby  specifically  ratifying  and  affirming  the  ac- 
tion of  the  receiver ;  that  such  approval  and 
i.  receivers:         ratification  relates  back,  and  is  equivalent 

administration  ^ 

of  estate :  dis-     to  a  prior  authorization.    No  doubt,  the  re- 

cretlon:  ap  -  *  >       ** 

proTai  by  ceiver   may   exercise   "sound  discretion   in 

many  matters  relating  to  the  management 
and  care  of  the  property  in  his  custody,  subject  to  the  sub- 
sequent approval  of  the  court,  which  will  be  given  when 
the  officer  has  acted  in  good  faith,  and  what  he  has  done 
appears  to  have  been  beneficial  to  the  parties  interested." 
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State  Cent.  Sav.  Bank  v.  Ball-Bearmg  Chain  Co.,  118  Iowa 
698.  But  an  order  appointing  a  receiver  is  ordinarily  pri- 
marily for  the  purpose  of  preserving  the  property  of  an 
insolvent,  to  the  end  that  it  may  not  be  dissipated  by  the 
owner,  but  so  handled  that  it  may  ultimately  be  distribut- 
ed among  the  parties  entitled  thereto.  Home  Sav.  d  Tr.  Co. 
v.  District  Court,  121  Iowa  1. 

The  receiver,  who  acts  under  the  discretion  of  the 
court,  at  no  time  sought  its  authority  to  adopt  or  carry 
out  the  contracts  with  plaintiff,  nor  were  the  negotiations 
shown  in  evidence  reported  to  the  court,  until  after  plain- 
tiff had  filed  its  claim  for  allowance.  He  evidently  knew 
that  he  had  no  right  to  use  the  funds  derived  from  the  sale 
of  the  business  of  the  Mercantile  Company  in  the  payment 
of  merchandise  after  the  business  had  been  closed  out  un- 
der the  order  and  direction  of  the  court,  and  while  he  was 
simply  holding  the  funds  for  distribution  among  the  cred- 
itors as  the  court  should  order.  The  maneuvering  of 
the  receiver  was  apparently  directed  rather  to  the 
purpose  of  placing  plaintiff  in  default  than  to  the  car- 
rying out  of  the  contracts.  He  must  have  known  that  plain- 
tiff was  not  legally  bound  to  ship  the  goods,  even  though 
shipment  was  long  past  due,  upon  the  mere  request  to  for- 
ward bill  of  lading  with  sight  draft  attached,  and  that  it 
was  not  placed  in  default  by  failing  to  respond  to  this  re- 
quest. 

The  Mercantile  Company  was  completely  disabled  from 
carrying  out  the  contract,  by  the  appointment  of  a  receiver, 
with  whom  it  was  optional  whether  he  would,  within  a  rea- 
sonable time,  elect  to  carry  out  the  contracts,  or,  under  the 
authority  of  the  court,  treat  the  same  as  at  an  end.  Plaintiff, 
in  apparent  good  faith,  on  October  12th  tendered  perform- 
ance of  the  contracts;  and  the  evidence,  without  dispute, 
shows  that  the  receiver,  instead  of  electing  to  accept  the 
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goods,  asked  for  time  in  which  to  ascertain  whether  he 
could  dispose  of  the  orders  to  some  other  person. 

Plaintiff  was  not  bound  in  any  way  to  recognize  Leib- 
sohn,  to  whom  defendant  gave  the  letter  of  introduction  to 
plaintiff,  as  its  debtor,  or  to  deliver  the  goods  to  him ;  hence* 
the  refusal  of  plaintiff  to  do  so,  or  to  ship  the  same  to  de- 
fendant upon  the  terms  named  in  his  letter  of  October  31st, 
did  not  amount  to  an  unequivocal  renunciation  of  the  con- 
tract. The  letter  written  to  plaintiff  by  the  attortieys  for 
the  receiver  under  date  of  November  25th  did  not  inform 
it  that  the  receiver  elected  and  desired  to  carry  out  the 
contracts,  nor  did  it  contain  a  tender  or  offer  to  do  so, 
but  inquired  only  whether  plaintiff  intended  to  "fulfill  any 
of  the  orders  or  to  repudiate  them  all."  Up  to  this  time, 
the  receiver  apparently  was  in  doubt,  or  did  not  know 
whether  plaintiff  would  ship  the  goods  upon  a  proper  ten- 
der and  offer  to  pay  therefor,  or  whether  the  contracts  had 
been  renounced  by  it.  Certainly,  he  knew  of  no  unequivo- 
cal renunciation  thereof,  or  refusal  to  perform  the  same,  or 
the  letters  of  October  31st  and  November  25th  would  hard- 
ly have  been  written. 

'The  rule  is  well  settled  that  if,  before  time  of  per- 
formance, one  party  to  a  contract  absolutely  repudiates  it, 
and  unequivocally  refuses  to  perform  the  same,  the  other 

party    may    treat   such    repudiation    as   a 

2"  b?eac5ASf8con-     breach  thereof,  and  sue  for  damages.    Par- 
tract:  repudia-    doe  v    Jones^   161   Iowa  426 ;    Quarton   v. 

American  Lata  Book  Co.,  143  Iowa  517. 
The  reply  of  plaintiff  to  the  letter  of  November  25th 
was  not  a  renunciation  of  the  contract  or  an  unequivocal 
refusal  to  perform  the  same,  but,  on  the  contrary,  informed 

defendant  that,  at  the  time  of  Miller's  visit 
3.  Rbceivibs:  to  Cedar  Rapids,  plaintiff  was  ready,  able, 

administration  ,.,,.'  , 

of  estate:  in-      and  willing  to  carry  out  the  contracts  up- 

solvency :  con-  r 

tract*.  on  payment  of  the  purchase  price  for  the 
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goods  ready  for  shipment,  and  that  it  had  sold  the  goods 
to  other  parties,  after  the  receiver  had  stated  that  he 
was  closing  out  the  business,  and  could  not  receive  the 
same  and  had  asked  for  time  in  which  to  ascertain  wheth- 
er he  could  dispose  of  the  orders  to  some  other  per- 
son. Both  the  salesman  and  Miller  testified  that  the  re- 
ceiver told  them  he  could  not  receive  and  pay  for  the  goods, 
as  the  business  of  the  corporation  was  in  bad  condition; 
and,  according  to  the  testimony  of  the  latter,  he  sold  the 
stocks  and  closed  out  the  business  of  the  mercantile  com- 
pany the  day  after  he  learned  of  the  existence  of  the  con- 
tracts. No  act  of  the  receiver  amounted  to  a  tender  or 
offer  upon  his  part  Jto  carry  out  the  contracts.  Plaintiff 
had  a  right  to  decline  to  deliver  the  goods  to  the  receiver 
without  payment,  whose  duty  it  was,  within  a  reasonable 
time  after  his  appointment,  if  he  desired  to  adopt  the  con- 
tracts, to  inform  the  plaintiff  of  his  election  to  do  so. 
Plaintiff  could  not  be  required  to  hold  the  goods  for  an  un- 
reasonable length  of  time,  awaiting  the  decision  of  the  re- 
ceiver to  elect  to  carry  out  the  contracts.  By  tender  of 
payment,  coupled  with  a  demand  for  the  delivery  of  the 
goods,  plaintiff  would  have  been  compelled  either  to  ship  the 
goods  or  become  liable  for  the  payment  of  damages.  The 
receiver  took  none  of  the  steps  necessary  to  carry  out  the 
contracts.  He  did  not  report  the  same  to  the  court,  nor  ask 
its  authority  to  adopt  and  carry  out  the  same.  He  was 
never  authorized  to  use  any  part  of  the  funds  in  his  hands 
in  payment  of  the  goods,  and  the  subsequent  approval  of 
the  court  did  not  relieve  him  of  his  duty  to  elect,  within  a 
reasonable  time,  to  carry  out  the  contract  and  tender  pay- 
ment and  offer  to  perform  the  same  at  the  agreed  place  of 
delivery. 

We  are  unable,  therefore,  to  concur  in  the  conclusion  of 
the  trial  court.  Tn  our  opinion,  there  was  never  any  un- 
equivocal renunciation  or  breach  of  the  contract  by  plain- 
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tiflFs-  Other  questions  are  argued  by  counsel,  but  the  con- 
clusion announced  above  disposes  of  the  case,  and  a  dis- 
cussion thereof  is,  therefore,  unnecessary.  We  reach  the 
conclusion  that  the  judgment  in  favor  of  the  defendant  up- 
on the  counterclaim  must  be  and  is  reversed,  and  the  cause 
is  remanded  to  the  district  court,  with  directions  that  the 
proper  order  allowing  the  claim  of  plaintiff  be  entered. — 
Reversed  and  remanded. 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


State  op  Iowa,  ex  rel.  James  Davitt  et  al.,  Appellants,  v. 

G.  E.  Crow  et  al.,  Appellees. 

SCHOOLS  AND  SCHOOL  DISTRICTS:  Consolidated  Districts— Elec- 
tions— Statutes.  The  authority  under  Sec.  2794-a,  Code  Suppl. 
Supp.,  1915,  given  to  the  school  corporation  having  the  largest 
number  of  voters,  to  call  an  election  for  a  consolidated  school 
district,  having  been  stricken  out  by  the  amendment  of  that 
law  by  Ch.  432  of  the  37th  G.  A.,  the  power  to  call  such  an 
election  was  withdrawn,  and  an  election  thereafter  held;  and 
all  proceedings  founded  upon  that  election  were  void,  because 
such   election  was  not  called  by  anyone  authorized  to  call  it. 


Appeal  from  Warren  District  Court. — Lokix  N.  Hays, 

Judge. 

May  21,  1919. 

Action  in  quo  warranto  to  test  the  legality  of  the  for- 
mation of  a  consolidated  independent  school  district.  Opin- 
ion states  the  facts.  The  case  was  decided  on  demurrer. 
The  district  court  held  the  consolidated  district  legally 
formed,  and  dismissed  plaintiffs'  petition.  Plaintiffs  ap- 
peal.— Reversed. 

Berry  d  Watson,  for  appellants. 

F.  P.  Henderson  and  George  Cosson,  for  appellee*. 

Vol.    186   Ia.— 32. 
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Gaynor,  J. — This  action  is  brought  in  quo  warranto  to 
test  the  legality  of  the  formation  of  the  Consolidated  In- 
dependent School  District  of  Martensdale,  Warren  County. 
The  plaintiffs  are  residents  and  taxpayers  within  the  dis- 
trict The  petition  was  filed  on  the  10th  day  of  December, 
1917.  A  defnurrer  was  filed  to  the  petition  and  sustained, 
and  plaintiffs  appeal. 

The  court  held  that  the  district  was  properly  organized 
under  the  provisions  of  Section  2794-a,  Supplemental  Sup- 
plement, 1915,  as  amended  by  Chapter  432  of  the  Acts  of 
the  Thirty-seventh  General  Assembly,  being  an  act  to 
amend  Section  2794-a  of  the  Supplemental  Supplement  to 
the  Code,  1915,  relating  to  consolidated  school  districts, 
which  reads,  so  far  as  material  to  this  controversy,  as  fol- 
lows: 

"When  a  petition  describing  the  boundaries  of  con- 
tiguous territory,  containing  not  less  than  sixteen  sections 

*  *  *  is  signed  by  one  third  of  the  electors  residing  in 
such  territory  and  filed  with  the  county  superintendent, 

•  *  •  the  county  superintendent  with  whom  such  pe- 
tition is  filed,  shall  fix  a  time  for  hearing  such  petition  not 
less  than  five  nor  more  than  fifteen  days  thereafter  at 
which  time  written  objections  to  the  proposed  boundaries 
of  the  proposed  consolidated  district  may  be  filed  with  such 
county  superintendent  by  any  person  residing  or  owning 
land  within  such  proposed  boundaries  *  •  *  Notice  of 
the  time  and  place  of  hearing  shall  be  given  in  a  newspaper 
published  *  *  *  At  the  time  and  place  so  fixed,  all  ob- 
jections to  said  proposed  boundaries  then  filed  shall  be 
heard  by  such  county  superintendent  *  •  •  after 
which  hearing,  the  said  county  superintendent  shall  fix  and 
determine  the  boundaries  of  the  proposed  consolidated  dis- 
trict. •  *  *  Any  person  having  filed  such  objections 
and  being  aggrieved  by  the  ruling  of  the  county  superin- 
tendent may  appeal  therefrom  to  the  county  board  of  educa- 
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tion.  *  -*  *  If  no  objections  be  filed,  or  if,  after  final 
hearing,  the  objections  are  not  sustained,  and  the  said  pe- 
tition is  approved  it  shall  be  the  duty  of  said  board  of  di- 
rectors, within  ten  days,  to  call  an  election  in  the  proposed 
consolidated  district,  notice  of  which  shall  be  given  by  pub- 
lication *  *  *  at  which  election  all  voters  residing  in 
the  proposed  consolidated  district  shall  be  entitled  to  vote 
by  ballot  for  or  against  such  separate  organization.  *  *  * 
If  a  majority  of  the  votes  so  cast  in  each  territory  shall 
be  in  favor  of  such  independent  organization,  the  organiza- 
tion of  the  proposed  consolidated  independent  school  cor- 
poration shall  be  completed  by  the  election  of  a  board  of  di- 
rectors for  said  school  corporation." 

It  appears  from  the  petition  filed,  to  which  the  demur- 
rer was  interposed,  that  the  defendants  are  electors  and 
inhabitants  of  the  territory  included  in  the  proposed  con- 
solidated independent  school  district,  and,  on  the  14th  day 
of  July,  1917,  they  filed  a  petition  with  the  county  super- 
intendent of  Warren  County  for  the  establishment  of  a 
proposed  consolidated  independent  school  district,  to  in- 
dude  territory  described  in  said  petition;   that  thereafter, 
the  superintendent  approved  said  petition  in  due  course, 
and  fixed  and  determined  the  boundaries  of  the  proposed 
consolidated  district.    Thereafter,  without  further  proceed- 
ing, one  John  F.  Martens,  secretary  of  the  board  of  directors 
of  the  Independent  School  District  of  Spring,  situated  with- 
in the  proposed  district,  and  the  school  corporation  having 
the  largest  number  of  voters,  proceeded  to  and  did  call  an 
election,  and  gave  notice  of  such  election  as  required  by 
Section  2794-a,  Supplemental  Supplement,  1915,  before  it 
was  amended  by  Chapter  432  of  the  Acts  of  the  37th  Gen- 
eral Assembly.     The  election  was  called  for  and  held  on 
the  10th  day  of  September,  1917,  for  the  purpose  of  vot- 
ing on  the  establishment  of  the  proposed  consolidated  in- 
dependent school  district,  within  the  bounds  as  fixed  by  the 
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county  superintendent.  The  call  and  notice  appeared  to 
be  in  due  form,  and  would  be  effectual  for  the  purposes,  pro- 
vided that  Martens,  as  secretary  of  the  board  of  directors  of 
the  Independent  School  District  of  Spring  had  authority,  un- 
der the  statute  as  amended,  to  call  the  election.  It  will  be 
noted,  from  an  examination  of  Section  2794-a  of  the  Sup- 
plemental Supplement,  1915,  that  the  petition  was  required 
to  be  approved  by  the  county  superintendent,  and  filed 
with  the  board  of  the  school  corporation  situated  in  the 
proposed  district  having  the  largest  number  of  voters.  It 
was  then  made  the  duty  of  that  board  to  call  an  election  in 
the  proposed  consolidated  district,  fix  the  date  of  the  elec- 
tion, and  give  notice.  Under  this  section,  the  petition  must 
be  filed  with  the  school  corporation  in  the  proposed  district 
having  the  largest  number  of  voters.  Then  it  became  the 
duty  of  that  board,  through  its  proper  officers,  to  call  an 
election  and  give  notice,  and  upon  this  call  and  this  notice, 
the  election  could  be  legally  held.  It  will  be  noted  that  all 
of  this  Section  2794-a  of  the  Supplemental  Supplement  of 
1915  was  repealed  or  stricken  out  by  Chapter  432  of  the 
Acts  of  the  Thirty-seventh  General  Assembly,  and  in  the  re- 
pealing act,  no  one  was  definitely  designated  or  pointed 
out  or  empowered  to  call  an  election,  and  no  one  definite- 
ly pointed  out  or  empowered  to  give  notice  of  the  election  or 
to  fix  the  time  and  place  of  holding  it.  The  only  designa- 
tion found  in  this  amendment  by  the  thirty-seventh  general 
assembly  is  that  "it  shall  be  the  duty  of  said  board  of  di- 
rectors, within  ten  days,  to  call  an  election." 

Now,  in  any  proposed  consolidated  district,  there  may 
be  and  nearly  always  is  more  than  one  corporation  included 
within  the  boundaries  of  a  proposed  independent  consolidat- 
ed district.  The  words  "said  board"  do  not,  therefore,  re- 
fer to  any  board  with  any  definiteness  or  distinctness 
from  which  it  can  be  known  what  board  of  the  several 
school  corporations  included  within  the  proposed  district 
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is  referred  to.  In  the  old  section,  it  was  definitely  fixed, 
but  the  old  section  was  all  stricken  out,  and  this  new  one 
adopted.  The  Acts  of  the  Thirty-seventh  General  Assembly, 
therefore,  are  the  only  acts  to  which  we  can  look  for  in- 
formation as  to  what  person,  body,  corporation,  or  district 
is  authorized  to  act  for  and  in  behalf  of  the  people  of  the 
proposed  district  in  calling  an  election,  or  in  the  giving  of 
notice  that  justifies  the  election.  Under  the  old  statute, 
the  board  was  plainly  designated,  while  under  the  act  of  the 
thirty-seventh  general  assembly,  all  the  plainness  of  the  old 
statute,  in  this  respect,  is  eliminated,  and  no  authority 
given  to  any  particular  board  to  call  an  election,  or  to  give 
notice  of  it.  No  doubt  the  proposers  of  this  district,  not 
finding  it  definitely  fixed  in  Chapter  432  of  the  Acts  of  the 
Thirty-seveath  General  Assembly,  thought  it  proper  to  fol- 
low the  provision  of  the  original  statute,  Section  2794-a, 
Supplemental  Supplement  of  the  Code,  1915,  and  did  fol- 
low it;  but  that  section  was  all  stricken  out,  and  all  au- 
thority founded  on  that  section  was  gone.  Therefore,  we 
have  the  law  fixing  no  particular  body  as  authorized  to  call 
an  election,  or  to  give  notice  of  an  election,  or  to  hold  an 
election. 

It  is  an  old  saying  that  "the  majority  rules,"  but  to 
make  the  act  of  the  majority  binding  on  the  minority,  when 
expressed  at  the  ballot,  the  election  at  which  the  ballot  is 
cast  must  be  one  authorized  by  law.  To  be  authorized  by 
law,  it  must  be  called  and  held  under  the  sanction  of  the 
law.  It  must  be  called  by  one  authorized  under  the  law  to 
call  an  election,  and  the  notices  must  be  issued  under  au- 
thority of  law  by  a  person  designated  in  the  law  to  give  the 
notice.  There  is  no  such  thing  as  a  voluntary  election,  by 
which  the  minority  can  be  bound  by  the  act  of  the  majority. 
The  district  judge,  in  disposing  of  this  case,  evidently  held 
that,  by  the  words  "said  board,"  reference  was  made  to  the 
board  designated  in  Section  2794-a,  Supplemental  Supple- 


490  Sprague,  Warner  &  Co.  v.  Iowa  Merc.  Co.  [186  Iowa 

what  at  variance,  and  will  be  later  referred  to  more  in  de- 
tail. 

On  October  16,  1916,  appellant  filed  a  petition  in  the 
office  of  the  olerk  of  the  district  court  of  Linn  County, 
where  the  receivership  was  pending,  claiming  that  the  Iowa 
Mercantile  Company  was  indebted  to  it  for  goods  sold  and 
delivered  prior  to  the  appointment  of  the  receiver,  and 
prayed  an  order  for  the  allowance  and  payment  thereof. 
The  receiver  answered,  admitting  plaintiff's  claim,  subject 
to  a  counterclaim,  which  he  interposed  for  damages.  The 
case  was  tried  in  equity,  resulting  in  a  judgment  against 
the  plaintiff  on  the  counterclaim  for  $5,987.17,  and  costs  of 
suit. 

Counsel  agree  that  the  contracts  for  the  goods  were 
executory,  and  that  the  receiver  was  not  bound  to  carry  out 
the  same,  but  that  he  had  a  reasonable  time,  after  his  ap- 
pointment, within  which  to  elect  whether  or  not  he  would, 
with  the  approval  of  the  court,  do  so.  It  is  also  conceded 
by  counsel  for  appellee  that  plaintiff  was  not  bound  to  de- 
liver the  goods  upon  the  terms  of  the  original  contract, 
which  did  not  require  payment  at  time  of  delivery,  and  that, 
if  the  receiver  desired  to  carry  out'  the  contracts,  he  was 
required  to  tender  the  purchase  price  at  the  place  of  'de- 
livery. It  is  further  conceded  that  this  was  not  done.  De- 
fendant's counterclaim  is  not,  therefore,  based  upon  the 
failure  or  refusal  of  plaintiff  to  deliver  the  goods  upon 
tender  of  the  purchase  price  at  the  agreed  place  of  delivery, 
but  upon  its  alleged  breach  of  the  contract  by  the  unequivo- 
cal revocation  thereof  and  refusal  to  carry  out  the  same. 
The  burden,  therefore,  rested  upon  the  defendant  to  estab- 
lish such  alleged  breach  by  the  plaintiff. 

As  before  stated,  the  assets  of  the  insolvent  were  sold 
under  an  order  of  court  on  October  12th,  and  the  receiver 
withdrew  from  the  further  conduct  or  management  of  the 
business.    The  receiver  testified  that  he  first  learned  of  the 
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orders  in  question  on  October  11th,  from  Mr.  Miller,  which 
was  the  occasion  for  the  conversation  referred  to,  over  the 
long  distance  telephone.  Appellant  claims,  however,  that, 
about  two  weeks  after  the  receiver  was  appointed,  its  trav- 
eling 'salesman,  who  sold  most  of  the  goods  covered  by  the 
orders  in  question,  visited  Cedar  Rapids,  and  had  an  inter- 
view with  the  receiver  regarding  the  delivery  thereof.  This 
salesman  was  called  as  a  witness  for  plaintiff,  and  testified 
that  the  receiver  then  told  him  that  the  affairs  of  the  com- 
pany were  in  bad  shape;  that  it  was  losing  money,  and 
that  he  could  not  receive  the  goods;  that  he  thereupon 
went  to  Chicago,  and  informed  Mr.  Miller  of  that  fact. 
The  receiver  denied  absolutely  having  had  a  conversation 
with  plaintiff's  salesman.  Miller  testified  that,  while  at 
Cedar  Rapids,  on  October  12th,  he  presented  a  statement 
to  the  receiver,  which  was  offered  in  evidence,  and  shows  the 
aggregate  amount  covered  by  each  separate  order  and  by 
the  combined  orders;  that  he  demanded  payment  for  the 
goods  ready  therefor,  and  in  which  shipments  were  due; 
and  that  payment  was  declined  by  the  receiver,  who  in- 
formed him  that  he  was  not  in  a  position  to  take  the  goods, 
but  asked  time. to  consider  the  matter,  stating  that  he 
thought  he  could  find  a  purchaser  therefor;  but  that  he 
refused  to  grant  him  time  for  that  purpose,  and  stated  that 
the  orders  would,  therefore,  be  canceled,  and  plaintiff  would 
seek  a  market  for  them  elsewhere;  that,  during  the  time 
he  was  at  the  store,  the  receiver  left  the  room,  and,  upon 
his  return,  stated  that  he  had  just  closed  a  deal  disposing 
of  the  whole  business.  Both  parties  agree,  however,  that 
Miller  stated  that  plaintiff  was  ready  and  willing  to  ship 
the  goods,  upon  payment  of  the  stipulated  price.  Short- 
ly thereafter,  Liebsohn  presented  the  following  letter,  bear- 
ing date  October  16th,  and  addressed  to  Sprague,  Warner  & 
Company,  Chicago,  Illinois,  to  Mr.  Miller: 

"Gentlemen:  This  will  introduce  Mr.  Philip  Leibsohn, 
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to  whom  I  have  sold  all  the  Iowa  Mercantile  Company 
stock,  fixtures  and  future  orders.  Anything  that  you  can 
do  to  favor  Mr.  Leibsohn  while  he  is  in  Chicago,  will  be 
greatly  appreciated.  Yours  very  truly,  Iowa  Mercantile 
Company,  K.  T.  Lamb,  Receiver." 

Leibsohn  was  not  examined  as  a  witness  upon  the 
trial,  but  Miller  testified  that  plaintiff  declined  to  ship  the 
goods  to  him.  Nothing  further  appears  to  have  been  done 
by  the  receiver,  relative  to  these  orders,  until  October  25th, 
when  he  wrote  a  letter  to  plaintiff,  asking  the  shipment  of 
760  cases  of  canned  goods,  embraced  in  the  order  of  March 
3d,  which  were  to  be  shipped  as  soon  as  assembled,  2,400 
cases  of  canned  goods  on  the  order  of  March  17th,  which 
were  to  be  shipped  on  November  1st,  and  also  the  tea  em- 
braced in  the  order  of  March  30th.  In  this  letter,  the  re- 
ceiver asked  that  the  bill  of  lading  be  forwarded,  with  sight 
draft  attached.  Plaintiff  did  not  reply  to  this  letter,  nor 
were  any  of  the  goods  referred  to  therein  shipped.  On 
November  25th  following,  the  attorneys  for  the  receiver 
wrote  plaintiff,  calling  attention  to  its  failure  to  answer 
the  letter  of  the  receiver,  saying: 

"We  note  that  there  are  numerous  other  contracts  of 
the  Iowa  Mercantile  Company  with  you  for  goods  to  be  de- 
livered. Please  advise  us  by  return  mail  whether  you  in- 
tend to  fulfill  any  of  said  orders,  or  do  you  repudiate  them 
all?" 

To  this  letter,  plaintiff  replied,  stating  that  it  was 
able  and  willing  to  make  delivery  of  the  merchandise,  un- 
dertook to  do  so,  and  for  that  purpose  sent  a  representative 
to  Cedar  Rapids,  who  notified  the  receiver  to  that  effect; 
that  the  latter  stated  that,  on  account  of  faulty  manage- 
ment, the  financial  affairs  of  the  company  were  in  a  de- 
plorable condition;  that  it  was  insolvent,  and  creditors 
would  receive  a  small  portion  of  their  claims  only;  that  he 
could  not  receive  and  pay  for  the  goods;   that  a  sale  had 
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been  concluded  of  the  assets,  and  the  affairs  of  the  com- 
pany were  being  wound  up ;  and  that  it  had  discontinued 
business;  and  that,  thereupon,  the  orders  were  canceled, 
and  the  goods  sold  to  other  parties. 

Concerning  the  letter  of  October  16th,  introducing  Leib- 
sohn  to  plaintiff,  the  receiver  testified  that  he  had  sold  fu- 
ture orders  to  Leibsohn  upon  condition  that  he  could  ob- 
tain delivery  of  the  goods,  and  that  Leibsohn  had  agreed 
to  pay  him  $2,000  for  the  orders.  As  indicated,  at  the  time 
of  the  correspondence  between  the  receiver,  his  attorneys, 
and  plaintiff,  the  business,  under  the  order  of  court,  had 
been  sold  out,  and  the  receiver  held  the  proceeds  for  dis- 
tribution among  the  creditors  of  the  mercantile  company, 
under  the  order  and  direction  of  the  court.  It  is  not 
claimed  that  the  orders  in  question  were  called  to  the  at- 
tention of  the  court,  prior  to  the  filing  of  plaintiff's  claim, 
or  that  the  receiver  was  authorized  thereby  to  adopt  and 
carry  out  the  contracts,  or  to  advance  any  portion  of  the 
money  in  his  hands  to  the  payment  of  merchandise,  nor 
did  the  receiver  at  any  time  inform  plaintiff  of  his  election 
to  adopt  and  perform  the  contracts,  nor  was  the  agreed  pur- 
chase price  offered  or  tendered  to  plaintiff  at  the  place  of 
delivery. 

It  is,  however,  urged  by  counsel  for  appellee  that  the 
court  authorized  and  directed  him  to  file  the  counterclaim 
herein,  thereby  specifically  ratifying  and  affirming  the  ac- 
tion of  the  receiver ;  that  such  approval  and 
l.  ricbivebs:  ratification  relates  back,  and  is  equivalent 

administration 

of  estate :  dis-     to  a  prior  authorization.    No  doubt,  the  re- 

cretlon:  ap-  r  7 

proTai  by  ceiver   may   exercise   "sound  discretion   in 

many  matters  relating  to  the  management 
and  care  of  the  property  in  his  custody,  subject  to  the  sub- 
sequent approval  of  the  court,  which  will  be  given  when 
the  officer  has  acted  in  good  faith,  and  what  he  has  done 
appears  to  have  been  beneficial  to  the  parties  interested." 
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State  Cent.  Sav.  Bank  v.  Ball-Bearing  Chain  Co.,  118  Iowa 
698.  But  an  order  appointing  a  receiver  is  ordinarily  pri- 
marily for  the  purpose  of  preserving  the  property  of  an 
insolvent,  to  the  end  that  it  may  not  be  dissipated  by  the 
owner,  but  so  handled  that  it  may  ultimately  be  distribut- 
ed among  the  parties  entitled  thereto.  Home  Sav.  &  Tr.  Co. 
v.  District  Court,  121  Iowa  1. 

The  receiver,  who  acts  under  the  discretion  of  the 
court,  at  no  time  sought  its  authority  to  adopt  or  carry 
out  the  contracts  with  plaintiff,  nor  were  the  negotiations 
shown  in  evidence  reported  to  the  court,  until  after  plain- 
tiff had  filed  its  claim  for  allowance.  He  evidently  knew 
that  he  had  no  right  to  use  the  funds  derived  from  the  sale 
of  the  business  of  the  Mercantile  Company  in  the  payment 
of  merchandise  after  the  business  had  been  closed  out  un- 
der the  order  and  direction  of  the  court,  and  while  he  was 
simply  holding  the  funds  for  distribution  among  the  cred- 
itors as  the  court  should  order.  The  maneuvering  of 
the  receiver  was  apparently  directed  rather  to  the 
purpose  of  placing  plaintiff  in  default  than  to  the  car- 
rying out  of  the  contracts.  He  must  have  known  that  plain- 
tiff was  not  legally  bound  to  ship  the  goods,  even  though 
shipment  was  long  past  due,  upon  the  mere  request  to  for- 
ward bill  of  lading  with  sight  draft  attached,  and  that  it 
was  not  placed  in  default  by  failing  to  respond  to  this  re- 
quest. 

The  Mercantile  Company  was  completely  disabled  from 
carrying  out  the  contract,  by  the  appointment  of  a  receiver, 
with  whom  it  was  optional  whether  he  would,  within  a  rea- 
sonable time,  elect  to  carry  out  the  contracts,  or,  under  the 
authority  of  the  court,  treat  the  same  as  at  an  end.  Plaintiff, 
in  apparent  good  faith,  on  October  12th  tendered  perform- 
ance of  the  contracts;  and  the  evidence,  without  dispute, 
shows  that  the  receiver,  instead  of  electing  to  accept  the 
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goods,  asked  for  time  in  which  to  ascertain  whether  he 
could  dispose  of  the  orders  to  some  other  person. 

Plaintiff  was  not  bound  in  any  way  to  recognize  Leib- 
$ohn,  to  whom  defendant  gave  the  letter  of  introduction  to 
plaintiff,  as  its  debtor,  or  to  deliver  the  goods  to  him ;  hence> 
the  refusal  of  plaintiff  to  do  so,  or  to  ship  the  same  to  de- 
fendant upon  the  terms  named  in  his  letter  of  October  31st, 
did  not  amount  to  an  unequivocal  renunciation  of  the  con- 
tract. The  letter  written  to  plaintiff  by  the  attoriieys  for 
the  receiver  under  date  of  November  25th  did  not  inform 
it  that  the  receiver  elected  and  desired  to  carry  out  the 
contracts,  nor  did  it  contain  a  tender  or  offer  to  do  so, 
but  inquired  only  whether  plaintiff  intended  to  "fulfill  any 
of  the  orders  or  to  repudiate  them  all."  Up  to  this  time, 
the  receiver  apparently  was  in  doubt,  or  did  not  know 
whether  plaintiff  would  ship  the  goods  upon  a  proper  ten- 
der and  offer  to  pay  therefor,  or  whether  the  contracts  had 
been  renounced  by  it.  Certainly,  he  knew  of  no  unequivo- 
cal renunciation  thereof,  or  refusal  to  perform  the  same,  or 
the  letters  of  October  31st  and  November  25th  would  hard- 
ly have  been  written. 

'The  rule  is  well  settled  that  if,  before  time  of  per- 
formance, one  party  to  a  contract  absolutely  repudiates  it, 
and  unequivocally  refuses  to  perform  the  same,  the  other 

party    may    treat   such    repudiation    as   a 

2*  b£ac5Aof Scon-     breach  thereof,  and  sue  for  damages.    Par- 
tract:  repudia-    doe  v    jon€8>   161  Iowa  426;    Quarton   v. 

American  Lata  Book  Co.,  143  Iowa  517. 
The  reply  of  plaintiff  to  the  letter  of  November  25th 
was  not  a  renunciation  of  the  contract  or  an  unequivocal 
refusal  to  perform  the  same,  but,  on  the  contrary,  informed 

defendant  that,  at  the  time  of  Miller's  visit 
3.  receivers:  to  Cedar  Rapids,  plaintiff  was  ready,  able, 

administration  ,        .„.         ,  ,    ^  x     '  ' 

of  estate:  in-      and  willing  to  cany  out  the  contracts  up- 

solvency :  con-  r 

*™p*-  on  payment  of  the  purchase  price  for  the 
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goods  i*eady  for  shipment,  and  that  it  had  sold  the  goods 
to  other  parties,  after  the  receiver  had  stated  that  he 
wan  closing  out  the  business,  and  could  not  receive  the 
same  and  had  asked  for  time  in  which  to  ascertain  wheth- 
er he  could  dispose  of  the  orders  to  some  other  per- 
son. Both  the  salesman  and  Miller  testified  that  the  re- 
ceiver told  them  he  could  not  receive  and  pay  for  the  goods, 
as  the  business  of  the  corporation  was  in  bad  condition; 
and.  according  to  the  testimony  of  the  latter,  he  sold  the 
stocks  and  closed  out  the  business  of  the  mercantile  com- 
pany the  day  after  he  learned  of  the  existence  of  the  con- 
tracts. No  act  of  the  receiver  amounted  to  a  tender  or 
offer  upon  his  part  Jo  carry  out  the  contracts.  Plaintiff 
had  a  right  to  decline  to  deliver  the  goods  to  the  receiver 
without  payment,  whose  duty  it  was,  within  a  reasonable 
time  after  his  appointment,  if  he  desired  to  adopt  the  con- 
tracts, to  inform  the  plaintiff  of  his  election  to  do  so. 
Plaintiff  could  not  be  required  to  hold  the  goods  for  an  un- 
reasonable length  of  time,  awaiting  the  decision  of  the  re- 
ceiver to  elect  to  carry  out  the  contracts.  By  tender  of 
payment,  coupled  with  a  demand  for  the  delivery  of  the 
goods,  plaintiff  would  have  been  compelled  either  to  ship  the 
goods  or  become  liable  for  the  payment  of  damages.  The 
receiver  took  none  of  the  steps  necessary  to  carry  out  the 
contracts.  He  did  not  report  the  same  to  the  court,  nor  ask 
its  authority  to  adopt  and  carry  out  the  same.  He  was 
never  authorized  to  use  any  part  of  the  funds  in  his  hands 
in  payment  of  the  goods,  and  the  subsequent  approval  of 
the  court  did  not  relieve  him  of  his  duty  to  elect,  within  a 
reasonable  time,  to  carry  out  the  contract  and  tender  pay- 
ment and  offer  to  perform  the  same  at  the  agreed  place  of 
delivery. 

We  are  unable,  therefore,  to  concur  in  the  conclusion  of 
the  trial  court.  In  our  opinion,  there  was  never  any  un- 
equivocal renunciation  or  breach  of  the  contract  by  plain- 


s 


i 

i 


May  1919]  State  v.  Crow.  497 

tiffs.  Other  questions  are  argued  by  counsel,  but  the  con- 
clusion announced  above  disposes  of  the  case,  and  a  dis- 
cussion thereof  is,  therefore,  unnecessary.  We  reach  the 
conclusion  that  the  judgment  in  favor  of  the  defendant  up- 
on the  counterclaim  must  be  and  is  reversed,  and  the  cause 
is  remanded  to  the  district  court,  with  directions  that  the 
proper  order  allowing  the  claim  of  plaintiff  be  entered. — 
Reversed  and  remanded. 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


State  of  Iowa,  ex  rel.  James  Davitt  et  al.,  Appellants,  v. 

G.  E.  Crow  et  al.,  Appellees. 

SCHOOLS  AND  SCHOOL  DISTRICTS:  Consolidated  Districts— Elec- 
tions— Statutes.  The  authority  under  Sec.  2794-a,  Code  Suppl. 
Supp.,  1915,  given  to  the  school  corporation  having  the  largest 
number  of  voters,  to  call  an  election  for  a  consolidated  school 
district,  having  been  stricken  out  by  the  amendment  of  that 
law  by  Ch.  432  of  the  37th  G.  A.,  the  power  to  call  such  an 
election  was  withdrawn,  and  an  election  thereafter  held;  and 
all  proceedings  founded  upon  that  election  were  void,  because 
such   election  was  not  -called  by  anyone  authorized  to  call  it. 

Appeal  from  Warren  District  Court. — Lorix  N.  Hays, 

Judge. 

May  21,  1919. 

Actiox  in  quo  warranto  to  test  the  legality  of  the  for- 
mation of  a  consolidated  independent  school  district.  Opin- 
ion states  the  facts.  The  case  was  decided  on  demurrer. 
The  district  court  held  the  consolidated  district  legally 
formed,  and  dismissed  plaintiffs'  petition.  Plaintiffs  ap- 
peal.— Reversed. 

Berry  &  Watson,  for  appellants. 

F.  P.  Henderson  and  George  Cosson,  for  appellees. 

Vol.    186   Ia.— 32. 
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Gaynor,  J. — This  action  is  brought  in  quo  warranto  to 
test  the  legality  of  the  formation  of  the  Consolidated  In- 
dependent School  District  of  Martensdale,  Warren  County. 
The  plaintiffs  are  Residents  and  taxpayers  within  the  dis- 
trict. The  petition  was  filed  on  the  10th  day  of  December, 
1917.  A  defnurrer  was  filed  to  the  petition  and  sustained, 
and  plaintiffs  appeal. 

The  court  held  that  the  district  was  properly  organized 
under  the  provisions  of  Section  2794-a,  Supplemental  Sup- 
plement, 1915,  as  amended  by  Chapter  432  of  the  Acts  of 
the  Thirty-peventh  General  Assembly,  being  an  act  to 
amend  Section  2794-a  of  the  Supplemental  Supplement  to 
the  Code,  1915,  relating  to  consolidated  school  districts, 
which  reads,  so  far  as  material  to  this  controversy,  as  fol- 
lows: 

"When  a  petition  describing  the  boundaries  of  con- 
tiguous territory,  containing  not  less  than  sirteen  sections 

*  *  *  is  signed  by  one  third  of  the  electors  residing  in 
such  territory  and  filed  with  the  county  superintendent, 

*  *  *  the  county  superintendent  with  whom  such  pe- 
tition is  filed,  shall  fix  a  time  for  hearing  such  petition-  not 
less  than  five  nor  more  than  fifteen  days  thereafter  at 
which  time  written  objections  to  the  proposed  boundaries 
of  the  proposed  consolidated  district  may  be  filed  with  such 
county  superintendent  by  any  person  residing  or  owning 
land  within  such  proposed  boundaries  *  *  *  Notice  of 
the  time  and  place  of  hearing  shall  be  given  in  a  newspaper 
published  *  *  *  At  the  time  and  place  so  fixed,  all  ob- 
jections to  said  proposed  boundaries  then  filed  shall  be 
heard  by  such  county  superintendent  *  •  •  after 
which  hearing,  the  said  county  superintendent  shall  fix  and 
determine  the  boundaries  of  the  proposed  consolidated  dis- 
trict. *  *  *  Any  person  having  filed  such  objections 
and  being  aggrieved  by  the  ruling  of  the  county  superin- 
tendent may  appeal  therefrom  to  the  county  board  of  educa- 
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tion.  *  *  *  If  no  objections  be  filed,  or  if,  after  final 
hearing,  the  objections  are  not  sustained,  and  the  said  pe- 
tition is  approved  it  shall  be  the  duty  of  said  board  of  di- 
rectors, within  ten  days,  to  call  an  election  in  the  proposed 
consolidated  district,  notice  of  which  shall  be  given  by  pub- 
lication *  *  *  at  which  election  all  voters  residing  in 
the  proposed  consolidated  district  shall  be  entitled  to  vote 
by  ballot  for  or  against  such  separate  organization.  *  *  * 
If  a  majority  of  the  votes  so  cast  in  each  territory  shall 
be  in  favor  of  such  independent  organization,  the  organiza- 
tion of  the  proposed  consolidated  independent  school  cor- 
poration shall  be  completed  by  the  election  of  a  board  of  di- 
rectors for  said  school  corporation." 

It  appears  from  the  petition  filed,  to  which  the  demur- 
rer was  interposed,  that  the  defendants  are  electors  and 
inhabitants  of  the  territory  included  in  the  proposed  con- 
solidated independent  school  district,  and,  on  the  14th  day 
of  July,  1917,  they  filed  a  petition  with  the  county  super- 
intendent of  Warren  County  for  the  establishment  of  a 
proposed  consolidated  independent  school  district,  to  in- 
elude  territory  described  in  said  petition;   that  thereafter, 
the  superintendent  approved  said  petition  in  due  course, 
and  fixed  and  determined  the  boundaries  of  the  proposed 
consolidated  district.    Thereafter,  without  further  proceed- 
ing, one  John  F.  Martens,  secretary  of  the  board  of  directors 
of  the  Independent  School  District  of  Spring,  situated  with- 
in the  proposed  district,  and  the  school  corporation  having 
the  largest  number  of  voters,  proceeded  to  and  did  call  an 
election,  and  gave  notice  of  such  election  as  required  by 
Section  2794-a,  Supplemental  Supplement,  1915,  before  it 
was  amended  by  Chapter  432  of  the  Acts  of  the  37th  Gen- 
eral Assembly.    The  election  was  called  for  and  held  on 
the  10th  day  of  September,  1917,  for  the  purpose  of  vot- 
ing on  the  establishment  of  the  proposed  consolidated  in- 
dependent school  district,  within  the  bounds  as  fixed  by  the 
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Gaynor,  J. — This  action  is  brought  in  quo  warranto  to 
test  the  legality  of  the  formation  of  the  Consolidated  In- 
dependent School  District  of  Martensdale,  Warren  County. 
The  plaintiffs  are  Residents  and  taxpayers  within  the  dis- 
trict. The  petition  was  filed  on  the  10th  day  of  December, 
1917.  A  defnurrer  was  filed  to  the  petition  and  sustained, 
and  plaintiffs  appeal. 

The  court  held  that  the  district  was  properly  organized 
under  the  provisions  of  Section  2794-a,  Supplemental  Sup- 
plement, 1915,  as  amended  by  Chapter  432  of  the  Acts  of 
the  Thirty-geventh  General  Assembly,  being  an  act  to 
amend  Section  2794-a  of  the  Supplemental  Supplement  to 
the  Code,  1915,  relating  to  consolidated  school  districts, 
which  reads,  so  far  as  material  to  this  controversy,  as  fol- 
lows: 

"When  a  petition  describing  the  boundaries  of  con- 
tiguous territory,  containing  not  less  than  sirteen  sections 

*  *  *  is  signed  by  one  third  of  the  electors  residing  in 
such  territory  and  filed  with  the  county  superintendent, 

*  *  *  the  county  superintendent  with  whom  such  pe- 
tition is  filed,  shall  fix  a  time  for  hearing  such  petition  not 
less  than  five  nor  more  than  fifteen  days  thereafter  at 
which  time  written  objections  to  the  proposed  boundaries 
of  the  proposed  consolidated  district  may  be  filed  with  such 
county  superintendent  by  any  person  residing  or  owning 
land  within  such  proposed  boundaries  *  *  *  Notice  of 
the  time  and  place  of  hearing  shall  be  given  in  a  newspaper 
published  *  *  *  At  the  time  and  place  so  fixed,  all  ob- 
jections to  said  proposed  boundaries  then  filed  shall  be 
heard  by  such  county  superintendent  *  *  *  after 
which  hearing,  the  said  county  superintendent  shall  fix  and 
determine  the  boundaries  of  the  proposed  consolidated  dis- 
trict. *  *  #  Any  person  having  filed  such  objections 
and  being  aggrieved  by  the  ruling  of  the  county  superin- 
tendent may  appeal  therefrom  to  the  county  board  of  educa- 
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tion.  •  •  *  If  no  objections  be  filed,  op  if,  after  final 
hearing,  the  objections  are  not  sustained,  and  the  said  pe- 
tition is  approved  it  shall  be  the  duty  of  said  board  of  di- 
rectors, within  ten  days,  to  call  an  election  in  the  proposed 
consolidated  district,  notice  of  which  shall  be  given  by  pub- 
lication *  *  *  at  which  election  all  voters  residing  in 
the  proposed  consolidated  district  shall  be  entitled  to  vote 
by  ballot  for  or  against  such  separate  organization.  *  *  * 
If  a  majority  of  the  votes  so  cast  in  each  territory  shall 
be  in  favor  of  such  independent  organization,  the  organiza- 
tion of  the  proposed  consolidated  independent  school  cor- 
poration shall  be  completed  by  the  election  of  a  board  of  di- 
rectors for  said  school  corporation." 

It  appears  from  the  petition  filed,  to  which  the  demur- 
rer was  interposed,  that  the  defendants  are  electors  and 
inhabitants  of  the  territory  included  in  the  proposed  con- 
solidated independent  school  district,  and,  on  the  14th  day 
of  July,  1917,  they  filed  a  petition  with  the  county  super- 
intendent of  Warren  County  for  the  establishment  of  a 
proposed  consolidated  independent  school  district,  to  in- 

* 

elude  territory  described  in  said  petition;  that  thereafter, 
the  superintendent  approved  said  petition  in  due  course, 
and  fixed  and  determined  the  boundaries  of  the  proposed 
consolidated  district.  Thereafter,  without  further  proceed- 
ing, one  John  F.  Martens,  secretary  of  the  board  of  directors 
of  the  Independent  School  District  of  Spring,  situated  with- 
in the  proposed  district,  and  the  school  corporation  having 
the  largest  number  of  voters,  proceeded  to  and  did  call  an 
election,  and  gave  notice  of  such  election  as  required  by 
Section  2794-a,  Supplemental  Supplement,  1915,  before  it 
was  amended  by  Chapter  432  of  the  Acts  of  the  37th  Gen- 
eral Assembly.  The  election  was  called  for  and  held  on 
the  10th  day  of  September,  1917,  for  the  purpose  of  vot- 
ing on  the  establishment  of  the  proposed  consolidated  in- 
dependent school  district,  within  the  bounds  as  fixed  by  the 
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The  disposition  of  this  case  requires  the  consideration 
only  of  those  added  risks  which  grow  out  of  the  negligence 
of  the  master;  out  of  his  failure  to  discharge  his  masterial 
duties  to  the  servant.  This  is  what  may  be  termed  the  sec- 
ondary and  ulterior  risk,  not  necessarily  incident  to  the 
business,  and  existing  only  because  of  the  failure  of  the 
master  to  discharge  his  duty  to  the  servant.  This  is  the 
kind  of  risk  we  are  now  considering.     The  assumption  of 

* 

this  kind  of  risk  must  be  pleaded  and  proven,  if  relied  upon. 

We  may  assume  that  the  defendant  company  was  neg- 
ligent in  permitting  this  abutment  to  stand  in  such  close 
proximity  to  the  track.  We  may  assume  that  danger  arose 
from  its  proximity  to  the  track.  The  question  then  is,  Did 
the  plaintiff  then  assume  the  added  risk  involved  in  the  con- 
ditions thus  negligently  permitted,  by  continuing  in  the 
employment  without  complaint,  and  without  promise  of 
relief  from  such  conditions? 

To  charge  the  plaintiff  with  assumption  of  this  kind  of 
risk,  two  things  must  appear:  knowledge  of  the  conditions 
which  created  the  danger,  and  an  appreciation  of  the  dan- 
ger attending  the  conditions.  If,  with  knowledge  and  ap- 
preciation of  the  condition  and  danger,  he  enters  the  em- 
ployment, or  continues  in  the  employment  without  com- 
plaint and  without  promise  of  repair,  he  assumes  the  risk 
due  to  such  conditions. 

Whenever  a  condition  is  permitted  to  exist,  the  exis- 
tence of  which  violates  some  duty  which  the  master  owes 
to  the  servant,  and  the  condition  is  attended  by  risk  and 
hazard  to  the  servant,  the  servant  does  not  assume  these 
risks,  unless  he  has  knowledge  of  the  conditions  which 
create  the  risk,  and  appreciates,  or,  as  a  reasonably  pru- 
dent man,  should  appreciate,  the  hazard.  If  the  servant 
actually  knows,  or,  as  a  reasonably  prudent  man,  should 
have  known,  of  the  risk  attending  his  work,  and  the  mas- 
ter's negligence,  and  he  continues  the  service  without  com- 
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plaint,  and  without  promise  of  repair,  he  stands  in  exact- 
ly the  same  position  he  would  stand  in  were  the  risks  such 
as  were  necessarily  incident  to  the  business.  He  assumes 
them,  and  by  assuming,  waives  the  negligence  of  the  de- 
fendant. One  who  enters  into  an  employment  which  is  nec- 
essarily more  or  less  dangerous  is  held  to  take  these  dan- 
gers into  consideration,  and  is  presumed,  in  making  his 
contract,  to  have  fixed  his  compensation  so  as  to  be  com- 
mensurate with  the  danger.  For  injuries  from  such  risks 
and  dangers,  he  cannot  recover. 

Risks  which  arise  from  the  master's  negligence  are  not 
these  ordinary  risks  that  are  assumed  by  the  servant. 
EBence,  the  servant  does  not  assume,  in  the  contract  of  hire, 
dangers  arising  from  conditions  negligently  created  or  per- 
mitted to  exist.  But  if  he  knows  of  the  master's  negligence, 
knows  that  the  conditions  exist,  the  product  of  the  mas- 
ter's negligence,  and  that  these  conditions  increase  the 
hazard  of  the  employment,  he  may  be  held  to  have  assumed 
them,  and  is  held  to  have  assumed  them,  or  to  have  waived 
the  master's  negligence,  when  it  is  made  to  appear  that  he 
knew  of  the  conditions  and  appreciated  the  added  danger 
attending  them;  or,  knowing  of  the  conditions  should,  as 
a  reasonably  prudent  man,  have  appreciated  the  added  dan- 
ger attending  them.  If,  then,  he  continues  in  the  service, 
without  complaint  and  without  promise  of  repair,  and  he 
is  injured,  he  is  without  remedy.  The  conditions  of  which 
we  are  now  speaking  are  those  conditions  which  arise  from 
the  master's  negligence,  the  existence  of  which  the  servant 
knows,  and  which  are  attended  with  appreciated  danger. 
If,  with  such  knowledge  and  appreciation,  he  continues  in 
the  employment,  without  complaint  and  without  promise  of 
repair,  he  is  estopped  to  say  that  the  master  was  negli- 
gent. 

To  distinguish  this  from  the  ordinary  assumption  of 
risk,  it  should  really  be  called  a  waiver  of  the  negligence  of 
the  master.    The  servant  waives  the  negligence  of  the  mas- 
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ter  by  continuing  in  the  employment,  with  the  knowledge 
and  appreciation  of  the  conditions  created  and  the  dan- 
gers that  attend  them.  This  kind  of  assumption  of  risk,  or 
waiver  of  negligence,  is  chargeable  to  the  servant  when- 
ever the  conditions  and  danger  are  known  or  are  plainly 
visible.  The  holding  on  this  question  is  to  the  effect  that 
the  servant  assumes  the  risk  of  those  dangers  due  to  the 
master's  negligence  that  are  known  to  him,  and  such  as  are 
plainly  visible  to  him.  The  rule  generally  is  that  these 
unusual  risks,  these  risks  due  to  the  negligence  of  the  mas- 
ter, and  which  are  not  necessarily  incident  to  the  service, 
cannot  be  said  to  have  been  assumed  by  the  employee,  ex- 
cept when  it  is  shown  that  he  had  full  knowledge  of  their 
existence,  or  they  are  so  plainly  visible  that  ordinary  care, 
consorting  with  reasonable  intelligence,  must  bring  a  knowl- 
edge and  appreciation  of  the  danger.  In  other  words,  the 
courts  hold  to  the  doctrine  that  a  man  is  charged  with 
knowledge  of  that  which  is  plainly  visible  to  him.  He  is 
charged  with  knowledge  of  that  which  is  so  present  to  his 
faculties  that,  by  their  reasonable  exercise,  a  knowledge  of 
the  thing  complained  of  must  come  to  him.  No  man  is  per-  ^ 
mitted  to  go  to  sleep  at  his  post  and  then  complain  of  in- 
juries which  result  from  his  somnolent  tendencies.  The 
faculties  for  observation  are  given  for  use.  Men  do  use  them 
for  the  purpose  of  observation.  They  are  presumed  to  ex- 
^rci$e  them  with  reasonable  care  for  their  own  safety.  They 
are  charged  with  such  knowledge  as  the  reasonable  exer- 
cise of  these  ordinary  faculties  would  have  brought.  So  it 
follows  that,  while  knowledge  is  essential  in  the  building  up 
of  this  defense,  one  cannot  be  heard  to  say  that  he  did  not 
have  knowledge,  when  it  is  shown  that  the  thing  com- 
plained of  was  of  such  a  character  and  was  so  plainly 
visible  to  him  that  no  man,  exercising  those  faculties  which 
are  given  him  to  guard  him  from  injury,  can,  without  stulti- 
fying himself,  say  that  he  did  not  know  of  its  existence,  and 
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did  not  appreciate  the  danger  from  its  continuance.  A  man 
is  charged  with  knowledge  of  that  which  plainly  stands  be- 
fore his  eyes.  He  is  charged  'with  knowledge  of  that  which, 
had  he  exercised  the  slightest  degree  of  care,  could  and 
would  have  been  known  to  him. 

Phrasing  the  thought  differently,  if  the  condition  com- 
plained of,  on  which  the  negligence  of  the  defendant  is  pred- 
icated, is  so  plain  that  the  servant  must  know  of  it  unless 
he  shuts  his  eyes  to  his  surroundings,  he  will  be  held  to 
have  known  it,  and  to  have  assumed  the  risk,  the  same  as 
if  the  master  had  directly  called  his  attention  to  its  exis- 
tence, and  had  warned  him  against  the  danger.  As  said  in 
Campbell  v.  Mullen,  60  111.  App.  497,  while  knowledge  is 
one  of  the  elements  of  this  defense,  the  fact  of  knowledge  in 
building  up  this  defense  is  assumed  when  it  is  shown  that 
the  defect  complained  of  was  so  plainly  visible  that,  had 
the  servant  exercised  the  slightest  degree  of  care  for  his 
own  safety,  he  must  have  known  of  the  defect ;  and  he  can- 
not be  permitted  to  predicate  liability  on  want  of  knowl- 
edge, when  it  is  shown  that  the  defect  complained  of  was 
visible  and  the  danger  easily  appreciable  to  one  who  exer- 
cised the  slightest  degree  of  care  for  his  own  safety  when 
approaching  the  danger.  One  is  presumed  to  know  that 
which,  by  the  exercise  of  his  ordinary  faculties  of  observa- 
tion, he  ought  to  know.  He  is  presumed  to  know  that  which 
men  of  ordinary  intelligence,  exercising  reasonable  care 
for  their  own  safety,  would  know,  and  the  same  is  true  of 
dangers  which  flow  from  conditions  existing.  The  rule 
laid  down  in  the  Federal  courts  is  that  the  servant  as- 
sumes all  the  risks  arising  from  those  dangers  due  to  the 
master's  negligence  which  are  known  to  him,  or  which  are 
plainly  observable  by  him.  Knowledge  of  the  defect  will 
be  presumed,  when  the  defect  is  plainly  observable. 

In  Choctaw,  0.  d  0.  R.  Co.  v.  Holloway,  191  U.  S.  334 
(48  L.  Ed.  207),  the  action  was  predicated  upon  the  negli- 
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gence  of  the  defendant  in  failing  to  furnish  the  plaintiff, 
who  was  a  fireman,  with  brakes  on  his  engine.  It  was  al- 
leged that  they  were  not  in  a  fit  condition  for  the  work. 
The  defense  was  founded  on  the  fact  that  whatever  risk 
arose  from  the  defective  engine  was  assumed  by  the  plain- 
tiff ;  that  he  had  knowledge  that  the  engine  had  no  brakes ; 
that  he  had  used  the  engine  prior  to  the  time  of  the  injury. 
The  record  disclosed  that  the  plaintiff  swore  positively  that 
he  didn't  know  of  the  absence  of  the  brakes.  The  nisi  prius 
court  said  to  the  jury,  in  substance,  that  it  should  de- 
termine whether  the  wheels  of  the  engine,  on  which  the 
brakes  would  be,  could  be  seen  from  the  position  occupied 
by  the  fireman,  without  looking  for  them :  that  is,  whether 
he  could  easily  see  that  there  were  no  brakes,  and  the 
court  added  the  thought  that  a  man  cannot  shut  his  eyes, 
and  then  say  he  did  not  see  the  thing  which  a  reasonable 
man  could  not  help  seeing,  if  he  kept  his  eyes  open.  It  fur- 
ther said,  in  substance,  that,  if  the  fact  that  there  were 
no  brakes  on  the  engine  was  obvious  to  any  reasonably 
prudent  man  who  runs  on  it  as  fireman  for  several  hours, 
then  he  had  knowledge,  because  he  ought  to  have  known  it, 
and  is  chargeable  with  knowledge,  the  same  as  if  he  had 
known  it.  Justice  Peckham,  speaking  for  the  Supreme 
Court,  in  commenting  on  this  instruction,  said,  in  sub- 
stance : 

"Taking  the  whole  charge  together,  upon  the  subject  of 
knowledge  by  the  plaintiff  of  the  absence  of  brakes  on  the 
engine,  we  think  there  was  no  error  in  the  judge's  charge. 
It  amounted  simply  to  a  direction  to  the  jury  that  the  man 
was  bound  to  use  his  eyes,  and  if,  by  their  use,  he  could  see 
that  the  machinery  was  defective,  he  was  bound  by  that 
fact,  even  though  in  truth  he  had  not  observed  it." 

McKee  v.  Chicago,  R.  I.  d  P.  R.  Co.,  83  Iowa  616 ;  Peri- 
go  v.  C.,  R.  I.  d  P.  R.  Co.,  52  Iowa  276 ;  Williams  v.  Dela- 
ware, L.  d  W.  R.  Co.,  116  N.  Y.  628   (22  N.  E.  1117) ; 
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Hooper  v.  Columbia  d  O.  R.  Co.,  21  S.  C.  541  (53  Am.  Rep. 
691) ;  Clark's  Admr.  v.  Richmond  d  D.  R.  Co.,  78  Va.  709 
(49  Am.  Rep.  394) ;  Brossman  v.  Lehigh  Vol.  -R.  Co.,  113 
Pa.  490  (6  Atl.  226) ;  Baltimore  d  0.  R.  Co.  v.  Strieker, 
51  Md.  47  (34  Am.  Rep.  291) ;  Illick  v.  Flint  d  P.  M.  R.  Co., 
67  Mich.  632  (35  N.  W.  708) ;  Boyd  v.  Harris,  176  Pa.  484 
(35  Atl.  222) ;   Jacobs  v.  Southern  R.  Co.,  241  U.  S.  229. 

In  Williams  v.  Delaware,  L.  d  W.  R.  Co.,  supra,  the 
plaintiff  was  a  brakeman,  and  sought  -to  recover  for  in- 
juries sustained,  alleged  to  have  occurred  by  reason  of  the 
negligence  of  the  defendant.  The  negligence  consisted  in 
the  manner  of  constructing  a  bridge  erected  over  the  tracks. 
Plaintiff  was  on  the  top  of  the  train,  engaged  in  his  duties 
there.  The  bridge  was  insufficient  in  height  to  allow  plain- 
tiff to  discharge  his  duties  upon  the  top  of  the  train  with- 
out coming  in  contact  with  the  top  of  the  bridge.  The  de- 
fendant sought  to  escape  on  the  ground  of  contributory 
negligence^  It  became  important,  therefore,  to  determine 
whether  the  plaintiff  knew,  or  should  be  charged,  with 
knowledge  of  the  peril.    The  court  said: 

"He  was  familiar  with  the  locality.  *  *  *  He  had, 
however,  never  measured  its  exact  height  from  the  plat- 
form, or  itsMistance  from  the  top  of  the  cars.  His  infor- 
mation upon  the  subject  was  derived  from  general  observa- 
tion. In  this  case,  the  bridge  crossing  over  the  railroad  was 
an  open,  visible,  permanent  structure,  which  the  plaintiff 
daily  observed  while  passing  under  it.  *  *  *  True,  he 
had  never  measured  its  height,  *  *  *  but,  having 
passed  through  under  the  bridge  whilst  on  top  of  the  cars, 
he  must  have  known  that  it  was  not  of  sufficient  height  to 
permit  him  to  stand  while  so  passing.  The  rule  is  that  a 
servant  who  enters  upon  employment  from  its  nature 
hazardous,  assumes  the  usual  risks  and  perils  of  the  serv- 
ice, and  of  the  open,  visible  structures  known  to  him,  or 
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of  which  he  must  have  known,  had  he  exercised  ordinaiy 
care  and  observation." 

In  Boyd  v.  Harris,  supra,  the  Supreme  Court  of  Penn- 
sylvania used  this  language : 

"The  plaintiff's  right  to  recover  rested  on  the  proposi- 
tion that  her  husband  had  been  exposed  to  an  undisclosed 
and  unknown  danger,  and  had  lost  his  life  in  consequence. 
The  defendant's  answer  was  that  the  danger  was  open  and 
obvious,  arising  from  the  position  of  the  structure  that  the 
deceased  had  passed  many  times,  and  on  one  or  more  occa- 
sions on  the  track  of  the  siding  where  he  was  when  the 
accident  occurred.  *  *  *  The  duty  to  observe,  and  make 
himself  acquainted  with,  the  obvious  dangers  to  which  his 
employment  exposed  him,  was  on  the  deceased.  The  op- 
portunity to  observe  and  acquire  a  knowledge  of  these  dan- 
gers had  been  enjoyed  by  him  for  many  days.  Under  such 
circumstances,  the  fair  legal  presumption  is  that  he  had 
improved  the  opportunity  to  observe,  and  discharged  the 
duty  towards  himself  and  his  employer  which  his  service 
required  of  him.  If  this  proposition  be  denied,  then  for 
how  many  more  months  must  an  employee  pass  a  point  of 
danger  daily  before  the  presumptioi^will  arise?  Will  it 
ever  arise?  Or  must  the  question  of  actual  knowledge  be 
turned  over  to  the  jury  to  guess  at  in  all  such  cases?" 

These  cases  settle  the  doctrine  that  it  is  the  duly  of 
the  servant  to  obtain  knowledge  of  the  conditions  surround- 
ing him  which  could  be  obtained  readily  by  observation,  and 
if  the  knowledge  could  be  obtained  by  a  reasonable  exer- 
cise of  his  faculties,  be  is  presumed  to  have  that  knowl- 
edge, because  a  man  is  presumed  to  make  reasonable  use 
of  his  faculties  for  his  own  safety.  He  is  not  only  pre- 
sumed to  do  so,  but  it  is  his  duty  to  do  so. 

In  the  case  at  bar,  each  time  the  plaintiff  passed  this 
bridge  it  was  open  to  his  observation.  Assuming  the  abut- 
ment to  be  as  close  as  plaintiff  now  claims  it  was,  assum- 
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ing  that  it  rendered  it  dangerous  and  unsafe  for  anyone  to 
protrude  his  head  through  the  window,  yet  he  had  passed 
it  daily  for  several  years,  and  had  an  opportunity  of  ob- 
serving and  knowing  the  very  danger  which  overtook  him 
and  caused  his  injury.  To  say  that  he  did  not  know  of  the 
proximity  of  this  abutment  to  the  passing  train  would  be  to 
flatly  contradict  what  the  record  discloses.  That  he  must 
have  appreciated  the  danger  incident  to  protruding  his 
head  through  the  window  is  just  as  certain;  for  no  man 
could  believe  that  to  put  himself  in  a  position  to  come  in 
contact  with  this  abutment,  while  upon  a  fast  moving 
train,  could  be  other  than  disastrous. 

This  case  differs  from  Stomne  v.  Hanford  Produce  Cp.. 
108  Iowa  137,  and  like  cases,  for  the  reason  that,  though 
the  defect  in  the  cable  was  known  to  the  injured  party, 
there  was  a  question  for  the  jury  as  to  whether  or  not  the 
use  of  the  elevator,  with  the  defective  cable,  rendered  the 
act  of  use  dangerous  and  unsafe  to  the  operator.  In  the 
case  at  bar,  the  doing  of  the  thing  which  plaintiff  did, 
knowing,  as  he  did,  the  proximity  of  the  abutment,  made 
the  injury  inevitable,  and  certain  to  follow  the  act. 

Applying  the  law  as  herein  stated  to  the  facts  as  dis- 
closed by  this  record,  we  are  satisfied  that  the  court  did  not 
err  in  directing  the  jury  to  return  a  verdict  for  the  defend- 
ant. Any  other  verdict  would  not  have  had  support  in  this 
record. 

We  do  not  discuss  the  issue  tendered  by  the  second  de- 
fense, for  the  reason  that  there  was  no  liability.  We  are 
inclined,  however,  to  the  thought  that  this  defense  is  also 

good,  for  the  reason  that  no  fraud  is  shown 


2'  SfequatVbut       to  ^ave  **een  Pract*ced  in  procuring  the  set- 
Settlement.  tlement.    The  settlement  was  made  after  the 


plaintiff  had  recovered  from  his  injuries, 
and  when,  as  this  record  discloses,  he  was  in  full  posses- 
sion of  his  faculties,  knew  the  cause  and  extent  of  his  in- 
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juries,  and  the  settlement  and  its  terms  were  proposed  and  ' 
fixed  by  him.  He  was  neither  led  nor  betrayed  into  it  by 
anything  done  by  the  other  party.  A  settlement  is  a  con- 
tract,  and  is  binding  unless  avoided  by  fraud  or  mistake. 
The  mere  fact,  if  it  should  be  a  fact,  that  it  subsequently 
appeared  that  the  settlement  did  not  give  to  the  injured 
party  full  compensation,  does  not  render  the  settlement 
void. 

Upon  the  whole  record,  we  think  the  court  was  right  in 
directing  a  verdict,  and  the  cause  is — Affirmed. 

Ladd,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


August  Tetzloff,  Appellant,  v.  George  E.  May,  Adminis- 
trator, Pauline  Feil,  Intervener,  Appellees. 

August  Havener,  Appellant,  v.  George  E.  May,  Adminis- 
trator, Pauline  Peil,  Intervener,  Appellees. 

APPEAL  AND  ERROR:  Right  to  Appeal — Consent  of  Client— Nec- 
essary Dismissal  of  Appeal.  An  appeal  taken  without  the  consent 
of  the  party  in  interest  will  be  dismissed. 

Appeal  from  Floyd  District  Court. — M.  F.  Eowards,  Judge. 

May  21,  1919. 

Motion  to  dismiss  an  appeal,  on  the  ground  that  the 
appellant  did  not  authorize  the  appeal.  Opinion  states 
the  facts.     Motion  sustained. — Appeal  dismissed. 

H.  J.  Fitzgerald,  for  appellants. 

J.  C.  Campbell  and  F.  &  F.  M.  Lbigenfelder,  for  ap- 
pellees. 

Gaynor,  J. — One  branch  of  this  case  was  before  this 
court  in  1911,  and  a  decision  rendered  by  Judge  Weaver, 
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found  in  151  Iowa  441.  In  that  case,  it  was  held  that  a 
widow's  statutory  right  to  the  payment  of  her  allowance 
made  for  her  support  out  of  the  lands  of  her  deceased  hus- 
band, is  not  subject  to  the  lien  of  an  attachment  against 
her  husband,  levied  in  his  lifetime. 

It  was  again  before  this  court  in  1915,  and  it  was 
again  held  that  the  widow's  allowance  for  support  is  en- 
titled to  preference  over  the  claims  of  attaching  creditors. 
172  Iowa  617. 

After  these  cases  were  decided,  the  district  court,  on 
motion,  set  aside  the  allowance  to  the  widow  for  her  sup- 
port, and  from  this  she  appealed.  On  this  appeal,  the  ac- 
tion of  the  court  was  reversed,  and  the  order  of  the  lower 
court  set  aside.  It  was  held  that  Section  3314  of  the  Code, 
allowing  the  court  to  set  off  to  the  widow  a  certain  sum 
for  her  support,  which  might  be  increased  or  diminished, 
vests  the  court  with  some  discretion  under  certain  circum- 
stances; that  the  action  of  the  court  in  setting  aside  the 
allowance  under  the  circumstances  shown  was  au  abuse  of 
discretion,  and  the  order  setting  aside  the  allowance  was 
reversed.    This  case  is  reported  in  181  Iowa  1253. 

It  appears  that,  before  the  third  appeal  was  taken,  in- 
volving  the  right  of  the  court  to  set  aside  the  allowance, 
the  clerk  paid  to  the  plaintiff's  attorney  the  amount  of 
money  in  the  hands  of  the  clerk,  without  making  any  pro- 
vision for  the  payment  to  the  widow  of  her  allowance.  Af- 
ter this  opinion  was  filed,  and  on  the  27th  day  of  February, 
1918,  Hon.  T.  S.  Stevens,  a  member  of  this  court,  ordered  a 
restitution  of  this  money  to  the  clerk  for  proper  distribu- 
tion, and  in  pursuance  of  said  order,  the  money  received  by 
plaintiff's  attorney  was  returned  to  the  clerk  under  pro- 
test. A  motion  was  then  made  to  rescind  the  order  ot  res- 
titution. It  seems  to  have  been  denied.  The  district  court 
thereupon,  on  the  1st  of  April,  1918,  adjudicated  that  the 
money  so  deposited,  to  the  extent  of  (437.15,  be  set  off  to 
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the  wjdow  as  her  allowance,  and  the  clerk  was  directed  to 
pay  all  the  costs  in  the  three  cases  in  the  Supreme  Court 
and  the  two  district  court  cases  out  of  the  balance,  to  all  of 
which  this  plaintiff  excepted.  We  refer  to  these  opinions 
heretofore  cited  for  a  full  statement  of  the  facts  leading  up 
to  the  present  controversy. 

The  widow  has  filed  a  motion  to  dismiss  this  appeal, 
and  bases  her  right  to  have  the  appeal  dismissed  on  the 
ground  that  the  questions  herein  presented  were  adjudicat- 
ed in  the  cases  heretofore  referred  to,  and  in  further  sup- 
port of  her  motion,  alleges  that  the  party  named  as  appel- 
lant in  the  record  of  the  appeal,  August  Tetzloff,  is  in  no 
manner  a  party  to  the  appeal  and  did  not  authorize  the 
appeal ;  that  his  name  is  used  as  appellant  by  his  attorney 
without  his  knowledge  and  consent ;'  that  the  record  of  the 
clerk  shows  that  the  clerk  paid  H.  J.  Fitzgerald,  as  attor- 
ney for  the  plaintiff,  on  the  5th  day  of  January,  1915,  the 
sum  of  |617.73,  and  that  an  order  of  restitution  was  made 
thereafter,  and  that  Fitzgerald  restored  the  same  to  the 
hands  of  the  clerk,  though  he  did  it  out  of  his  personal 
funds,  under  protest.  She  submits,  in  support  of  the  mo- 
tion to  dismiss,  the  affidavit  of  the  plaintiff,  Tetzloff,  as 
follows : 

"I,  August  Tetzloff,  being  duly  sworn,  on  oath  depose 
and  say  that  I  am  the  person  named  as  appellant  in  the 
above-entitled  case ;  that  I  am  the  same  person  as  referred 
to  in  the  case  of  Tetzloff  versus  May,  151  Iowa  Reports, 
page  441,  Tetzloff  versus  May,  172  Iowa  Reports,  page  617, 
and  Tetzloff  versus  May,  165  Northwestern  Reporter,  page 
328. 

"I  further  depose  and  say  that  I  have  never  received 
from  F.  M.  Graham,  clerk  of  the  district  court  of  Floyd 
County,  Iowa,  nor  from  H.  J.  Fitzgerald,  any  sum  of  money 
whatever,  growing  out  of  the  litigation  in  any  of  the  above- 
entitled  cases;    that  H.  J.  Fitzgerald  has  carried  on  the 
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said  litigation  except  the  first  appeal,  in  my  name  without 
my  knowledge  or  consent;  that  according  to  the  certificate 
of  the  clerk  of  the  district  court  of  Floyd  County,  Iowa, 
shown  in  the  abstract  filed  in  this  case  by  appellant  on 
page  6,  lines  27  to  33,  and  page  7,  lines  1  to  12,  there  was 
paid  by  said  clerk  on  the  5th  day  of  January,  1915,  to  H. 
J.  Fitzgerald,  as  attorney  for  me,  to  apply  on  a  judgment 
in  my  favor,  the  sum  of  six  hundred  seventeen  and  73/100 
dollars  costs,  reference  to  which  certificate  is  hereby  made. 

"I  further  depose  and  say  that  I  never  received  any  of 
said  money  from  H.  J.  Fitzgerald  or  from  anybody  else, 
and  that  he  has  never  disbursed  the  same,  as  stated  in  said 
abstract  by  him,  and  as  stated  by  him  in  the  district  court 
of  Floyd  County,  Iowa,  and  that  he  still  retains  the  same 
from  me;  that  on  page  25  of  said  abstract,  lines  14  to  26 
thereof,  the  said  H.  J.  Fitzgerald  claims  to  have  paid  back 
said  sum,  with  interest,  to  the  clerk  of  the  district  court  of 
Floyd  County,  Iowa,  out  of  his  personal  funds,  claiming 
that  the  money  that  he  drew  from  the  clerk  has  been  paid 
to  me. 

"I  further  depose  and  say  that  I  have  just  been  in- 
formed that  I  have  been  made  appellant  in  the  above-en- 
titled case  now  pending  in  the  Supreme  Court  of  Iowa,  but 
that  I  have  heretofore  had  no  knowledge  of  the  same  and 
have  not  authorized  or  instructed  BO.  J.  Fitzgerald  or  any- 
one else  to  make  any  appeal  for  me  in  said  cause;  but  that 
I  desire  that  the  said  fund  in  the  hands  of  the  clerk  of  the 
district  court  of  Floyd  County,  Iowa,  be  disbursed,  ac- 
cording to  the  decree  of  the  Supreme  Court  of  Iowa,  ren- 
dered in  the  premises,  in  the  case  of  Tetzloff  versus  May, 
165  Northwestern  Reporter,  page  328,  and  in  accordance 
with  the  order  of  the  Honorable  M.  F.  Edwards,  judge  of 
the  district  court  of  Floyd  County,  Iowa,  rendered  on  the 
1st  day  of  April,  1918,  and  shown  on  pages  30,  31  and  32  of 
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appellant's  abstract,  and  that  the  appeal  made  in  my  name 
in  this  case  be  dismissed." 

One  cannot  be  appellant  against  his  will. 

On  this  showing,  we  think  the  motion  ought  to  be  sus- 
tained, and  it  is  sustained,  and  the  appeal  dismissed. — Ap- 
peal dismissed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Wapsipinicon  Power  Company  et  al.,  Plaintiffs,  v.  Charles 

H.  Waterhousb  et  al.,  Defendants. 

Chester  G.  Bliss,  Appellant,  v.  Wapsipinicon  Power  Com- 
pany et  al.,  Appellees. 

NUISANCE:     Damages — When   Original — When   Continuing.    When 

1  a  nuisance  is  permanent  in  its  construction,  and  fixed,  deter- 
minable, and  permanent  damages  at  once  result  from  the  very 
nature  of  such  construction,  the  damages  are  original, 7- that  is, 
all  damages,  present  and  prospective,  accrue  at  once. 

PRINCIPLE  APPLIED:  An  electric  power  company  erected 
a  permanent  concrete  dam  across  a  river,  in  order  to  generate 
power  for  its  plant.  In  so  doing,  it  ignored  the  law  relative  to 
the  assessment  of  damages  by  reason  of  overflow,  etc.  Later, 
the  company  settled  with  a  landowner  for  the  damages  to  his 
land,  which  had  been,  to  some  extent,  overflowed.  Still  later, 
the  said  owner  sold  his  land,  by  ordinary  warranty  deed.  Still 
later,  trouble  with  other  landowners  having  arisen,  the  com- 
pany instituted  what  it  ought  to  have  instituted  in  the  first 
place:  to  wit,  proceedings  to  have  assessed  the  damages  conse- 
quent on  the  construction  of  the  dam.  The  grantee,  heretofore 
spoken  of,  was  made  a  party  to  the  proceedings,  and  interposed 
a  claim  for  damages.  Held,  the  damages  consequent  on  the 
construction  of  the  dam  were  original,  and  accrued,  consequently, 
to  the  former  owner. 

PLEADING-:     Amendment — Ad  Quod  Damnum  Proceedings.    On  ap- 

2  peal,  in  ad  quod  damnum  proceedings,  from  the  award  of  the 
jury,  amendments  are  allowable,  by  the  party  instituting  the 
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proceedings,   to  the  effect   that   the  damages  had   been   fully 
adjusted  with  a  former  owner  of  the  land. 

FRAUDS,  STATUTE  OF:    Eeal  Property,  Etc.— Eminent  Domain— 
3    Agreement  to  Settle  Damages.    An  agreement  to  settle  damages 
to  land  consequent  on  the  construction  of  a  dam  which    over- 
flowed the  land,  Is  not  within  the  statute  of  frauds. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

May  17,  1918. 

Rehearing  Dbnibd  May  21,  1919. 

Procebding  for  a.license  to  construct  a  dam.  The  facts 
are  fully  stated  in  the  opinion. — Affirmed. 

Voris  &  Haas,  and  E.  A.  Johnson,  for  appellant. 

Redmond  &  Stewart,  for  appellees. 

Stevens,  J. — Plaintiffs,  on  March  30,  1914,  instituted 
proceedings  in  the  district  court  of  Linn  County,  under 
Chapter  1,  Title  X,  of  the  Code,  for  a  license  to  increase  the 

height  of  a  dam  across  the  Wapsipinicon 

lm  SunageS?  when    River>  *or  the  purpose  of  providing  power 

continuiiigrhe11    *or  mi  electric  power  plant.    A  dam  had, 

for  many  years,  been  maintained  across  the 
river,  a  short  distance  above  the  present  structure,  which 
was  erected  and  completed  before  the  petition  was  filed. 

At  the  suit  of  property  owners  affected  by  the  dam,  a 
writ  of  injunction,  restraining  plaintiffs  from  overflowing 
their  lands,  had  previously  been  issued.  One  F.  D.  Qillilan 
was  the  owner  of  the  land  in  question,  at  the  time  of  the 
completion  of  the  dam,  and  Chester  G.  Bliss,  appellant 
herein,  is  his  grantee,  to  whom  the  land  was  conveyed  be- 
fore the  petition  was  filed,  in  which  he  is  alleged  to  be  the 
owner.  The  petition  is  in  the  usual  form,  and  sets  out  the 
names  of  the  owners,  and  the  description  of  the  various 
tracts  of  land  affected  by  the  dam,  and  asks  the  appointment 
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II.  Plaintiffs,  to  sustain  the  allegations  of  their  peti- 
tion, called  and  examined  F.  J.  Cross  and  F.  D.  Gillilan  as 
witnesses.  The  substnnge  of  their  testimony  was  that  Gil- 
lilan went  to  Cross  and  expressed  a  desire  for  employment, 
and  stated  that,  if  same  was  given  him,  he  would  waive  all 
claim  for  damages  to  his  land  on  account  of  the  dam,  and 
make  no  further  claim  thereto.  Other  witnesses  who  heard 
the  conversation  corroborated  this  testimony.  Gillilan  was 
employed  for  a  considerable  time  by  plaintiffs,  in  accord- 
ance with  this  proposition,  and,  Cross  testified,  because 
thereof.  He  was  not  paid  extra  wages,  however,  for  his 
services.  Gillilan,  apparently,  from  the  evidence,  did  not 
consider  the  land  damaged  to  any  appreciable  extent.  In 
this  he  may  have  been  mistaken,  but  that  is  immaterial  to 
the  question  presented. 

Counsel  for  appellant  made  timely  objection  to  the  in- 
troduction of  the  above  evidence,  upon  the  grounds  that 
plaintiffs  had  alleged  in  their  petition  that  appellant  was 
the  owner  of  the  land,  had  asked  the  appraisal  of  damages 
thereto  by  a  sheriff's  jury,  and  were,  therefore,  estopped 
from  claiming  an  easement  or  interest  therein  adverse  to 
appellant;  that  the  damages  should  be  determined  as  of 
the  date  of  the  award,  and  not  at  the  time  the  nuisance  was 
created;  that  the  alleged  oral  agreement,  if  entered  into, 
was  for  an  interest  in  real  estate,  within  the  statute  of 
frauds,  and,  therefore,  parol  evidence  was  inadmissible  to 
prove  the  same. 

As  stated,  the  dam  was  constructed  before  proceedings 
were  instituted  for  a  license  to  do  so,  and  a  cause  of  action 
for  damages  had  ripened  in  Gillilan  before  he  conveyed  the 
land  to  appellant  and  before  this  proceeding  was  begun. 
It  is  true  that  it  was  alleged  in  plaintiffs'  petition  that  ap- 
pellant was  the  owner  of  the  tract  in  question,  describing 
it;  but  this  was  in  connection  with  similar  allegations  as 
to  numerous  other  tracts  owned  by  the  remaining  defend- 
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ants  named  in  said  petition.  Before  the  trial,  plaintiffs 
amended  their  petition,  alleging  waiver  and  settlement  of 
the  damages  with  Oillilan. 

Appellant  had  the  right,  under  the  statute,  to  object 
to  the  granting  of  a  license  to  plaintiffs,  as  well  as  to  have 
the  damages  to  his  land  appraised.    He  was,  at  the  time  the 

petition  was  filed,  the  owner  of  land  through 
2'  amendment:        which  the  river  passed,  and  was,  therefore, 
nimq  proceed?1     a  necessary  party  to  the  proceeding.     No 
ing8'  objections^  so  far  as  the  record  discloses, 

were  filed  to  the  application  for  a  license,  and  the  only 
claim  asserted  by  appellant  was  for  damages.  We  perceive 
no  reason  why  plaintiffs,  after  defendant  appealed  to  the 
district  court,  from  the  finding  of  the  sheriff's  jury,  and  a 
trial  before  a  jury  upon  the  question  of  damages  became 
necessary,  should  be  denied  the  privilege  of  amending  their 
petition  and  alleging  a  waiver  or  settlement  of  damages  with 
a  prior  owner  of  the  land.  Section  2009,  Code  Supplement, 
1913,  provides  that,  upon  appeal,  the  landowner  shall  be 
treated  as  plaintiff.  The  amendment,  therefore,  in  effect 
pleaded  the  alleged  waiver  or  settlement  as  a  defense.  Or- 
dinarily, of  course,  corporations  or  individuals  desiring  to 
construct  a  dam  across  a  stream  institute  proper  proceed- 
ings and  obtain  a  license  therefor  before  doing  so;  but,  in 
the  case  at  bar,  the  dam  was  completed,  and  all  the  dam- 
ages  that  would  result  therefrom  to  the  land  accrued  to  ap- 
pellant's grantor. 

Counsel  for  appellees  have  proceeded  upon  the  theory 
that  it  was  material  and  necessary  for  them  to  show  either 
a  waiver  or  settlement  of  the  damages  with  the  former  own- 
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II.  Plaintiffs,  to  sustain  the  allegations  oi  their  peti- 
tion, called  and  examined  F.  J.  Cross  and  P.  D.  Gillilan  as 
witnesses.  The  substance  of  their  testimony  was  that  Gil- 
lilan went  to  Cross  and  expressed  a  desire  for  employment, 
and  stated  that,  if  same  was  given  him,  he  would  waive  all 
claim  for  damages  to  his  land  on  account  of  the  dam,  and 
make  no  further  claim  thereto.  Other  witnesses  who  heard 
the  conversation  corroborated  this  testimony.  Gillilan  was 
employed  for  a  considerable  time  by  plaintiffs,  in  accord- 
ance with  this  proposition,  and,  Cross  testified,  because 
thereof.  He  was  not  paid  extra  wages,  however,  for  his 
services.  Gillilan,  apparently,  from  the  evidence,  did  not 
consider  the  land  damaged  to  any  appreciable  extent.  In 
this  he  may  have  been  mistaken,  but  that  is  immaterial  to 
the  question  presented. 

Counsel  for  appellant  made  timely  objection  to  the  in- 
troduction of  the  above  evidence,  upon  the  grounds  that 
plaintiffs  had  alleged  in  their  petition  that  appellant  was 
the  owner  of  the  land,  had  asked  the  appraisal  of  damages 
thereto  by  a  sheriff's  jury,  and  were,  therefore,  estopped 
from  claiming  an  easement  or  interest  therein  adverse  to 
appellant;  that  the  damages  should  be  determined  as  of 
the  date  of  the  award,  and  not  at  the  time  the  nuisance  was 
created;  that  the  alleged  oral  agreement,  if  entered  into, 
was  for  an  interest  in  real  estate,  within  the  statute  of 
frauds,  and,  therefore,  parol  evidence  was  inadmissible  to 
prove  the  same. 

As  stated,  the  dam  was  constructed  before  proceedings 
were  instituted  for  a  license  to  do  so,  and  a  cause  of  action 
for  damages  had  ripened  in  Gillilan  before  he  conveyed  the 
land  to  appellant  and  before  this  proceeding  was  begun. 
It  is  true  that  it  was  alleged  in  plaintiffs'  petition  that  ap- 
pellant was  the  owner  of  the  tract  in  question,  describing 
it;  but  this  was  in  connection  with  similar  allegations  as 
to  numerous  other  tracts  owned  by  the  remaining  defend- 
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ants  named  in  said  petition.  Before  the  trial,  plaintiffs 
amended  their  petition,  alleging  waiver  and  settlement  of 
the  damages  with  Oillilan. 

Appellant  had  the  right,  under  the  statute,  to  object 
to  the  granting  of  a  license  to  plaintiffs,  as  well  as  to  have 
the  damages  to  his  land  appraised.    He  was,  at  the  time  the 

petition  was  filed,  the  owner  of  land  through 
2*  Snendment:        which  the  river  passed,  and  was,  therefore, 
nim'proceed?1     &  necessary  party  to  the  proceeding.     No 
ing8'  objections,  so  far  as  the  record  discloses, 

were  filed  to  the  application  for  a  license,  and  the  only 
claim  asserted  by  appellant  was  for  damages.  We  perceive 
no  reason  why  plaintiffs,  after  defendant  appealed  to  the 
district  court,  from  the  finding  of  the  sheriff's  jury,  and  a 
trial  before  a  jury  upon  the  question  of  damages  became 
necessary,  should  be  denied  the  privilege  of  amending  their 
petition  and  alleging  a  waiver  or  settlement  of  damages  with 
a  prior  owner  of  the  land.  Section  2009,  Code  Supplement, 
1913,  provides  that,  upon  appeal,  the  landowner  shall  be 
treated  as  plaintiff.  The  amendment,  therefore,  in  effect 
pleaded  the  alleged  waiver  or  settlement  as  a  defense.  Or- 
dinarily, of  course,  corporations  or  individuals  desiring  to 
construct  a  dam  across  a  stream  institute  proper  proceed- 
ings and  obtain  a  license  therefor  before  doing  so;  but,  in 
the  case  at  bar,  the  dam  was  completed,  and  all  the  dam- 
ages that  would  result  therefrom  to  the  land  accrued  to  ap- 
pellant's grantor. 

Counsel  for  appellees  have  proceeded  upon  the  theory 
that  it  was  material  and  necessary  for  them  to  show  either 
a  waiver  or  settlement  of  the  damages  with  the  former  own- 
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er.     The  transaction   relied  upon  for  this 

3.  frauds,  stat-      purpose  by  appellees  was  clearly  not  with- 

property,  etc. :     in  the  statute  of  frauds.    It  amounted  to  no 

main :  agree-        more  than  a  waiver  or  settlement  of  Gilli- 

raent  to  settle 

damages.  lau's  claim  against  them  for  damages  to  real 

estate.  Appellant  was  not  a  party  to  the 
contract,  and  could  not,  in  any  event,  claim  the  protection 
of  the  statute  of  frauds.    Lamb  v.  Morrow,  140  Iowa  89. 

But  it  is  strongly  insisted  by  counsel  for  appellant  that 
the  damages  must  be  assessed  as  of  the  time  of  the  taking. 
This  is,  no  doubt,  ordinarily  true.  Hartshorn  v.  B.,  O.  R.  d 
N.  R.  Co.,  52  Iowa  613;  Nobte  v.  Des  Moines  &  St.  L.  R. 
Co.,  61  Iowa  637 ;  Hayes  v.  Chicago,  M.  &  St.  P.  R.  Co.,  64 
Iowa  753.  And,  ordinarily,  in  proceedings  under  the  law 
of  eminent  domain,  damages  are  appraised,  and  must  be 
paid  before  the  taking ;  but,  in  this  case,  the  dam  was  con- 
structed, and  the  right  to  claim  damages  to  the  land  ac- 
crued to  appellant's  grantor.  He  had  a  perfect  right  to 
waive  his  claim  therefor,  to  accept  a  nominal  sum,  or  em- 
ployment, in  full  satisfaction  and  settlement  thereof,  and 
appellant  would  have  no  cause  of  complaint.  Appellant 
purchased  the  land  after  the  dam  was  constructed,  and,  ap- 
pellees contend,  with  full  notice  thereof,  and  after  a  cause 
of  action  therefor  had  accrued  in  favor  of  Gillilan.  It  was 
certainly,  therefore,  competent  for  plaintiffs  to  show,  by 
oral  evidence,  that  Gillilan  had  waived  the  same,  or  that 
a  settlement  and  adjustment  had  been  made  thereof. 

The  only  issue  triable  upon  this  appeal  was  the  matter 
of  damages  to  appellant's  land.  The  question  whether  a 
license  should  be  granted  was  triable  to  the  court  only,  and 
without  reference  to  this  issue.  The  permission  granted 
by  the  court,  under  the  statute,  should  be  to  erect  and 
maintain  a  dam  at  a  given  place,  and  at  a  specified  height. 
The  proceeding  is  somewhat  different  from  the  ordinary 
proceeding  to  condemn  a  right  of  way  for  the  erection  of 
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public  buildings,  or  for  the  construction  of  a  railroad.  No 
right  of  entry  upon  the  land  is  contemplated.  Only  the 
question  of  damages  that  will  follow  the  prospective  over- 
flow of  the  land  on  account  of  the  erection  of  the  dam  is 
contemplated.  If  the  damages  had  fully  accrued,  and  set- 
tlement had  been  made  therefor,  or  the  same  had  been  waived 
by  the  party  entitled  thereto  before  appellant  purchased  the 
land,  he  would  not  be  damaged  in  any  respect.  The  dam  was 
completed  before  the  purchase  by  appellant,  and  no  change 
in  the  situation  followed  the  purchase. 

It  is  also  strongly  urged  by  counsel  for  appellant  that 
the  evidence  relating  to  the  alleged  waiver  and  settlement 
of  damages  is  not  conclusive,  and  that  the  court  commit- 
ted error  in  excluding  a  letter  written  by  Oillilan  to  appel- 
lant, denying  that  he  had  sold  or  signed  a  written  con- 
tract, or  fixed  a  price  on  the  land  covered  by  overflow  from 
the  dam.  Conceding  that  the  court  should  have  admitted 
the  letter  in  evidence,  it  would  not  have  created  a  material 
conflict  therein.  No  claim  was  made  that  he  had  done  any 
of  the  things  denied  in  the  litter.  The  evidence  offered  by 
appellees  was  to  show  a  waiver  and  settlement;  and,  while 
it  was  not  entirely  harmonious,  it  is  not  controverted,  and 
the  parties  to  the  transaction  agree  that  some  adjustment 
was  made.  The  testimony  of  other  witnesses  tended  to  cor- 
roborate their  version  of  the  matter.  No  question  was  pre- 
sented for  the  jury.  XA  finding  in  favor  of  appellant  upon 
this  point  by  the  jury  could  not  have  been  sustained. 

III.  It  does  not  appear  from  the  evidence  offered  that 
a  license  was  sought  or  granted  to  increase  the  height  of 
the  dam  above  that  which  existed  at  the  time  appellant  pur- 
chased the  land,  or  that  any  change  was  permitted  therein, 
or  that  additional  water  will  be  cast  upon  the  land,  or  that 
same  will  be  damaged  in  a  manner  different  from  or  to  a 
greater  extent  than  it  was  prior  to  the  conveyance  thereof 
to  appellant.     The  evidence  offered  upon  the  measure  of 
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damages  was  of  the  difference  in  the  market  value  of  the 

land  before  and  after  the  construction  of  the  dam.  Some 
stress  is  put  upon  the  claim  by  counsel  for  appellant  that 
the  grant  of  an  easement  is  of  an  interest  in  real  estate. 
That  this  is  so  may  be  conceded,  and  has  been  so  held  by 
this  court;  but  the  effect  of  a  waiver  or  settlement  of  Gil- 
lilan's  claim  for  damages  would  be  equivalent  to  a  grant. 
The  damages  caused  to  the  land  by  the  dam  were  of  a  per- 
manent nature,  included  all  claims  for  damages  thereto,  and 
successive  actions  therefor  could  not  have  been  maintained. 
All  must  have  been  recovered  in  one  action.  It  therefore 
necessarily  follows  that  appellant  could,  at  most,  have  suf- 
fered nominal  damages  only.  He  purchased  the  land  after 
the  dam  was  completed,  and  all  the  damages  that  would 
result  therefrom  had  accrued  to  his  grantor,  for  which  the 
evidence  shows  there  was  a  settlement  with  him — perhaps 
a  foolish  and  unbusinesslike  settlement,  but  with  that,  ap- 
pellant is  not,  in  this  proceeding,  concerned. 

We  discover  no  error  in  the  record,  and  the  judgment 
of  the  court  is — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Winnebago  County  State  Bank,  Appellee,  v.  D.  L.  David- 
son et  al.,  Appellees;   Lion  Bond  &  Surety  Com- 
pany, Intervener,  Appellant. 

DRAINS:  Liability  of  Contractor— Bights  of  Surety  on  Bond— Re- 
imbursement. The  surety  on  a  contractor's  bond  for  the  con- 
struction of  a  drainage  ditch  is  not  entitled  to  demand  or  re- 
ceive as  his  own  the  profit  or  remnant  of  the  contract  price 
in  excess  of  the  cost  or  expense  to  complete  the  ditch,  as 
against  attaching  creditors  foF  debts  incurred  in  the  construc- 
tion of  the  ditch,  and  is  only  entitled  to  be  made  whole  from 
the  unexpended  contract  price  for  the  cost  of  completing  the 
job  after  the  default  of  the  principal: 
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Appeal  from  Winnebago  District  Court. — J.  J.  Clark, 

Judge. 

May  21,  1919. 

Action  at  law.  Trial  to  the  court  without  a  jury.  The 
controversy  is  over  conflicting  claims  growing  out  of  a  cer- 
tain contract  for  the  construction  of  a  drainage  ditch.  The 
facts,  so  far  as  material,  are  stated  in  the  opinion.  There 
was  a  judgment  for  plaintiff  and  certain  interveners,  from 
which  the  surety  upon  the  contract  appeals. — Affirmed. 

Gordon  d  Osmundson,  for  appellant. 

Tom  Boynton,  Jensen  &  Jensen,  Smith  &  Mnard,  and 
Thompson,  Loth  &  Sifford,  for  appellees. 

Weaver,  J. — Though  counsel  for  the  several  parties  in 
this  many-sided  case  have  made  a  laudable  effort  to  state 
their  several  claims  with  precision,  we  confess  to  no  little 
difficulty  in  obtaining  a  clear  idea  of  what  is  the  matter. 
Studying  the  record  to  the  best  of  our  ability,  and  eliminat- 
ing from  consideration  the  various  claims  which  have  been 
conceded  by  all  parties,  either  by  pleading  or  by  conces- 
sion made  in  the  trial  below  or  in  the  arguments  in  this> 
court,  the  remnant  of  real  dispute — if  there  be  any — ap- 
pears to  be  reduced  to  nominal  proportions,  and  the  only 
puzzle  Is  to  understand  what  substantial  right  or  benefit, 
not  already  possessed,  can  accrue  to  the  appellant,  should 
it  win  a  reversal  or  modification  of  the  judgment  appealed 
from. 

It  appears  without  dispute  that  Davidson  was  the  suc- 
cessful bidder  for  the  construction  of  a  drainage  ditch,  and 
that  the  appellant,  Lion  Bonding  &  Surety  Company,  be- 
came his  surely  on  the  bond  given  for  the  due  performance 
of  the  contract.  Davidson  proceeded  with  the  job,  in  the 
course  of  which  he  became  indebted  to  the  Mason  City 
Brick  &  Tile  Company  for  material  used  therein  to  the 
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amount- of  $2,100,  to  secure  payment  of  which  he  assigned 
to  said  company  his  right  to  so  much  of  the  compensation 
due  or  to  become  due  to  him  upon  said  contract  as  might  be 
necessary  to  pay  the  debt  so  contracted.  This  assignment 
was  at  once  filed  with  the  county  auditor,  through  whom 
payments  on  the  contract  were  to  be  made.  During  the  same 
period,  Davidson  also  became  indebted  to  the  plaintiff, 
Winnebago  County  State  Bank,  upon  his  promissory  note 
in  the  sum  of  $500  and  interest,  and  the  further  sum  of 
f  100  upon  an  account  for  other  materials  sold  him  by  a 
third  party,  who  assigned  the  claim  therefor  to  said  bank. 
He  was  also  indebted  to  some  extent  to  the  First  National 
Bank  of  Forest  City,  but  its  claim  is  not  involved  in  this 
appeal.  Without  completing  the  ditch  according  to  con- 
tract, Davidson  abandoned  the  job,  and  the  bonding  com- 
pany, as  his  surety,  undertook  to  finish  it,  and  had  done  so; 
except  a  small  item  of  less  than  $300,  to  which  reference 
will  be  later  made.  When  Davidson  abandoned  the  job, 
there  was  still  unpaid  on  the  contract  price  a  remainder  of 
several  thousand  dollars.  The  surety  company,  having 
thereafter  assumed  the  completion  of  the  work  and  claim- 
ing to  have  performed  it,  made  a  statement  of  its  claim  for 
expenses  incurred  therein  to  an  aggregate  amount  which,  if 
allowed  and  paid,  would  leave  a  surplus  or  profit  of 
$2,391.03,  which  would  have  been  due  or  payable  to  David- 
son, had  he  performed  his  contract.  About  this  time,  the 
plaintiff,  Winnebago  County  State  Bank,  brought  this  ac- 
tion against  Davidson  on  its  claims  above  mentioned,  and 
caused  attachment  to  issue  and  be  served  by  garnishing  Nel- 
son, the  county  auditor,  and  the  bonding  company.  The 
Brick  &  Tile  Company,  claiming  under  its  assignment  from 
Davidson,  intervened  i£  the  action,  asserting  a  prior  right 
to  the  amount  of  $2,100  in  the  surplus  or  profit  in  the  David- 
son contract.  The  Bonding  Company  also  intervened, 
claiming  that,  by  the  terms  of  the  bond  and  of  the  applica- 
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tion  therefor,  it  had  succeeded  to  all  the  rights  of  Davidson 
under  the  contract.  By  a  later  pleading,  however,  the  Bond- 
ing Company  expressly  disclaimed  any  right  to  demand  for 
itself  any  part  or  profit  or  surplus  left  of  the  contract  price, 
and  the  only  claim  it  asserts  is  to  be  made  secure  for  any 
liability,  contingent  or  otherwise,  with  which  it  may  be 
chargeable  as  Davidson's  surety.  The  plaintiff  bank  con- 
cedes the  priority  of  the  claim  of  the  Brick  &  Tile  Company, 
and,  under  the  issues  joined  by  the  pleadings,  the  allow- 
ance of  neither  of  said  claims  (which  together  are  sufficient 
to  exhaust  the  entire  fund)  is  questioned  by  the  Bonding 
Company,  unless  there  be  a  possibility  or  risk  of  loss  on  the 
bond  against  which  the  company  should  be  protected.  The 
abstract  of  the  record  is  not  very  full  or  complete.  It  ap- 
pears, however,  that  the  court  inquired  into  the  state  of 
the  account  presented  by  the  surety  company  for  its  ex- 
penditure in  completing  the  ditch,  and  into  the  question 
whether  the  work  had,  in  fact,  been  done. 

In  addition  to  the  foregoing  facts,  the  showing  made 
upon  the  garnishments  of  the  auditor  and  the  Bonding  Com- 
pany is  substantially  as  follows:  The  Bonding  Company 
having,  as  it  alleged,  completed  the  work  under  the  con- 
tract, presented  the  auditor  its  claim  for  expenses  incurred 
therefor,  aggregating  $ 5,809.25.  Among  the  items  making 
up  this  account  were  one  of  $37.64  for  expenses  of  the  com- 
pany's engineer  and  a  half  dozen  small  charges,  aggregat- 
ing $281.12,  on  account  of  claims  presented  by  third  per- 
sons, which  had  not  been  allowed  or  paid.  The  county  en- 
gineer reported  the  proper  completion  of  the  work,  as 
claimed  by  the  company,  except  as  to  a  slight  defect,  the 
remedying  of  which  would  be  sufficiently  secured  by  with- 
holding $ 300  of  the  final  payment.  Settlement  was  then  had 
between  the  parties,  by  which  the  auditor  allowed  and  paid 
to  the  company  the  full  amount  of  its  demand,  $5,809.25, 
upon  its  furnishing  a  bond   indemnifying  the  county  or 
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drainage  district  against  further  expenses  ou  liability  on  ac- 
count of  the  admittedly  unsettled  matters  above  mentioned. 
The  bond  was  furnished  and  money  paid. 

The  trial  court,  having  heard  all  the  evidence,  both  on 
the  principal  issues  and  upon  the  garnishments,  found  that 
the  company  was  not  entitled  to  withhold  payment  of  the 
several  small  items  first  above  mentioned,  aggregating 
$318.62,  which  sum  it  was  ordered  to  pay  into  the  hands  of 
the  clerk  as  a  debt  due  to  Davidson,  and  to  be  applied  upon 
his  indebtedness  to  appellees.  It  further  ordered  that  the 
matter  of  the  further  sum  of  $300  withheld  by  the  company 
be  continued  until  the  next  term  of  court,  for  an  accounting 
by  the  company  as  to  its  expenditure,  and  ordered  payment 
to  the  clerk  of  the  residue  thus  shown  to  be  remaining  in 
the  possession  of  the  garnishee,  after  finishing  the  contract 
work.  The  judgment  further  established  the  priority  of  the 
claim  of  the  Brick  &  Tile  Company,  and  next  in  order,  the 
claim  of  the  plaintiff  bank. 

The  Bonding  Company  alone  appeals,  and  we  think  it 
must  be  said  that  the  appeal  is  clearly-  without  merit.    So 
far  as  relates  to  any  possible  liability  on  the  bond  because 
of  the  uncompleted  condition  of  the  work,  it  is  conceded 
that  the  company  has  in  its  hands  the  sum  of  $300  with 
which  to  insure  the  remedying  of  a  defect  the  proper  cost  of 
which  is  but  a  small  fraction  of  that  sum,  and  all  that  the 
judgment  of  the  court  requires  in  this  respect  is  that  the 
surety  shall  see  that  the  work  is  done,  and  make  due  ac- 
counting at  the  next  term  of  the  court.    There  is  no  pre- 
tence that  the  money  in  its  hands  is  not  ample  security 
against  further  liability  upon  that  account.     Indeed,  its 
owfi  statement  of  its  claim  and  its  receipt  of  the  money  from 
the   auditor  indicates   its   satisfaction   with   the   amount. 
With  this  item  out  of  the  way,  we  have  left  for  consider- 
ation only  the  further  sum  of  $318.62,  of  which  mention  has 
already  been  made.    This  is  made  up,  first,  of  the  sum  of 
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$37.04,  claimed  by  the  company  for  the  expense  and  time  of 
its  engineer,  agent,  or  employee,  sent  to  investigate  the  sit- 
uation when  Davidson  failed.  The  court  held  that  this  ex- 
pense was  not  properly  chargeable  to  Davidson  in  the  ac- 
counting, and  to  his  ruling  no  exception  seems  to  have  been 
taken.  Indeed,  such  seems  to  be  the  situation,  also,  of  the 
record  with  respect  to  the  remaining  half  dozen  items  ag- 
gregating |2S1.12,  being  the  amount  of  certain  small  claims 
held  against  Davidson  by  third  persons,  but  payment  of 
which  the  surety  refused,  although  it  had  charged  the  same 
in  its  settlement  with  the  auditor,  and  had  received  money 
which  would  enable  it  to  satisfy  the  claims  in  full.  That 
sum  the  trial  court  also  required  the  company,  as  gar- 
nishee, to  pay  over  to  the  clerk.  This  order  seems  to  have 
been  eminently  proper,  and  the  appellant  does  not  appear 
to  have  .preserved  any  exception  thereto.  There  is  no  evi- 
dence whatever  that  there  is  outstanding  a  single  dollar  of 
Davidson's  unpaid  indebtedness  for  which  the  surety  com- 
pany is  or  can  be  made  liable  on  its  bond,  or  that  the  con- 
tract which  that  bond  secures  is  now  in  any  respect  un- 
performed, except  the  mending  of  a  small  defect,  at  a  cost 
of  less  than  $100,  for  which  the  appellant  is  holding  $300 
of  the  contract  price.  All  it  now  has  to  do  is  to  perform 
that  work,  if  not  already  done,  and,  after  paying  the  ex- 
pense thereof,  account  for  the  remnant  in  its  possession  as 
the  court  has  directed  it  to  do.  That  being  done,  the  sure- 
ty will  have  performed  the  conditions  of  its  bond,  and  will 
have  received  from  the  drainage  district,  out  of  the  contract 
price  for  the  construction  of  the  ditch,  full  satisfaction  for 
its  expenditures  in  carrying  on  the  work  after  Davidson's 
default.  There  is  no  sound  theory  on  which  the  surety  can 
be  held  entitled  to  demand  or  receive  as  its  own  the  profit 
or  remnant  of  the  contract  price  in  excess  of  the  cost  or 
expense  of  completing  the  job.  The  argument  of  counsel  in 
this  respect  is  hardly  consistent  with  the  admissions  and 
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disclaimers  in  the  pleadings.  There  is  nothing  in  the 
terms  of  the  bond  or  in  the  application  therefor  which  en- 
titles the  surety  to  demand  more  than  that  it  be  made 
whole  from  the  unexpended  contract  price  for  the  cost  of 
completing  the  job  after  the  default  of  the  principal.  This 
is  fully  accomplished  in  the  judgment  below,  and  it  is,  there- 
fore,— Affirmed.     , 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Frank  R.  Arnold,  Appellee,  v.  Fort  Dodge,  Dbs  Moines  & 
Southern  Railroad  Company,  Appellant. 

NEGLIGENCE:     Proximate  Cause— Insufficient  Equipment  of  Street 

1  Cars.  Evidence  reviewed,  in  an  action  for  injuries  to  a  pedes- 
trian who  was  run  over  after  he  fell  in  front  of  a  street  car, 
and  held  sufficient  to  sustain  a  finding  that  the  failure  to  have 
the  car  equipped  with  an  appropriate  fender,  and  with  an  ap- 
pliance for  the  use  of  sand,  was  the  proximate  cause  of  his 
injuries. 

APPEAL   AND   ERROR:    Review — Harmless   Error— Repetition   of 

2  Instructions.  In  an  action  for  injuries  to  a  pedestrian  who 
was  run  over  by  a  street  car,  the  trial  court,  after  giving  an 
instruction  upon  the  subject  of  equipping  cars  with  fender 
and  with  sand,  thereafter  gave  two  instructions  requested  by 
the  plaintiff  on  the  same  matters,  which  were  a  substantial 
repetition  of  each  other,  and  also  of  the  instructions  already 
given;  but  such  repetition,  while  fairly  subject  to  criticism, 
held  harmless  error,  where  the  subjects  were  controlling,  and 
the  evidence  relating  thereto  was  undisputed,  and  the  Jury 
could  not  ignore  them  without  violating  the  instructions  given 
on  the  court's  own  motion. 

TRIAL:    Instructions — Form  and  Language  in  General — Last  Clear 

3  Chance.  An  instruction  in  an  action  for  injuries  to  a  pedes- 
trian run  over  by  a  street  car,  where  the  doctrine  of  last  clear 
chance  was  made  to  rest,  not  upon  the  actual  knowledge  of  the 
plaintiff's  danger,  but  upon  the  question  whether  the  motor- 
man,  as  a  reasonably  prudent  man,  ought  to  have  discovered  his 
danger,   was  erroneous. 
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APPEAL  -AND    ERROR:     Review— Harmless    Error — Statement  of 

4  Doctrine  of  Last  Clear  Chance.  In  an  action  for  injuries  to  a 
pedestrian  run  over  by  a  street  car,  where  the  last  clear  chance 
doctrine  was  set  forth  as  an  avoidance  of  the  contributory 
negligence  of  the  plaintiff,  and  was  erroneously  stated,  in  that 
it  was  made  to  rest,  not  upon  the  actual  knowledge  of  the 
plaintiff's  danger,  but  upon  the  question  whether,  as  a  reason- 
ably prudent  man,  the  motorman  ought  to  have  discovered 
plaintiff '8  danger,  it  was  harmless  error,  where  there  was  no 
contributory  negligence  on  the  part  of  the  plaintiff  in  the  case. 

TRIAL:      Instructions — Applicability— Instruction   without   Support 

5  in  Evidence.  In  an  action  for  injuries  to  a  pedestrian  run  over 
by  a  street  car,  the  submission  of  the  last  clear  chance  doc- 
trine, when  there  was  no  evidence  upon  which  it  should  have 
been  submitted,  was  nott  prejudicial  to  the  defendant,  and  its 
only  effect  could  be  the  assumption  of  the  jury  that  the  plain- 
tiff might  be  found  guilty  of  contributory  negligence. 

TRIAL:     Evidence  —  Privileged    Communications  —  Non-Waiver   by 

6  Oross-Examination.    The  privilege  of  objecting  to  the  testimony 

of  a  physician  is  not  waived  by  the  plaintiff  by  his  testimony 

on  cross-examination,  such  cross-examination  not  being  deemed 

voluntary. 

WITNESSES:     Competency — Privileged  Communications.    Testimony 

7  of  a  physician  as  to  a  conversation  had  with  the  patient  after 
the  professional  relation  had  ceased  is  not  privileged,  and  is 
admissible. 

APPEAL  AND  ERROR:    Review— Harmless  Error — Failure  to  Show 

8  Answer  Sought.  Where  the  record  does  not  disclose  what  the 
testimony  of  the  witness  would  have  been,  had  it  not  been  for 
a  ruling  sustaining  an  erroneous  objection,  there  is  no  rever- 
sible error. 

APPEAL  AND  ERROR:     Modification— Curing  Error  by  Remittitur. 

9  While  it  was  error  to  allow  plaintiff,  by  an  instruction,  to 
recover,  as  reasonable  medical  expenses,  a  hospital  bill  .and  costs 
of  an  artificial  limb,  where  there  was  no  attempt  to  show  that 
the  amounts  testified  to  represented  reasonable  value,  or  that 
the  plaintiff  had  in  fact  paid  such  sums,  plaintiff  will,  on  appeal, 
be  allowed  to  cure  such  error  by  remitting  the  amounts  of  such 
items. 
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Appeal  from  Story  District  Court. — R.  M.  Wright,  Judge. 

July  1,  1919. 

Action  for  damages  for  personal  injuries.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. — Affirmed 
on  condition. 

E.  H.  Addison,  8.  R.  Dyer,  J.  W.  Jordan,  and  W.  B. 
Dyer,  for  appellant. 

C.  G.  Lee,  I.  R.  Meltzer,  T.  G.  Garfield,  and  O.  W.  Gar- 
field, for  appellee. 

Evans,  J. — I.  The  defendant  company  operated  a  street 
car  line  in  the  city  of  Ames,  wherein  the  accident  under 
consideration  happened.  In  an  attempt  to  avoid  a  reckless 
automobile,  the  plaintiff  fell  upon  the  street  car  track,  in 
front  of  an  on-coming  car.  Before  he  could  remove  himself, 
the  car  had  run  over  his  foot  and  crushed  the  same  so  as 
to  necessitate  amputation  of  the  leg  above  the  ankle.  The 
car  was  running  west  along  Main  Street,  the  track  being 
upon  the  center  line.  Arnold,  the  plaintiff,  being  on  the 
south  side  of  the  street,  started  to  cross  to  the  other  side. 
He  was  at  a  >point  not  an  intersection.  When  he  came  with- 
in about  six  feet  of  the  south  rail,  he  stopped,  for  the  pur- 
pose of  allowing  the  car  to  pass,  before  attempting  to  cross 
the  track.  While  in  this  position,  and  before  the  car  had 
passed,  a  reckless  automobile  driver  suddenly  appeared  to 
the  east  of  him,  coming  west.  This  auto  had  suddenly 
crossed  the  track  from  the  north  side  to  the  south  side  be- 
hind the  car,  and  had  then  turned  west  on  the  south  side, 
being  the  wrong  side.  Going  at  30  miles  an  hour,  it  passed 
the  street  car  before  reaching  the  place  where  plaintiff 
stood.  In  order  to  avoid  a  collision  with  the  automobile, 
the  plaintiff  was  compelled  to  jump  toward  the  track.  In 
so  doing,  he  fell,  so  that  his  body  was  partly  upon  the  track. 
At  this  moment,  according  to  his  testimony,  the  car  was 
only  6  or  8  feet  away  from  him.    He  attempted  to  remove 
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himself,  but  before  he  could  do  so,  the  car  had  passed  over 
his  foot.  The  evidence  shows  the  car  to  have  been  moving 
at  from  6  to  10  miles  an  hour.  The  front  wheel  of  the  car 
was  9  feet  from  the  front  end.  The  proximity  of  the  car 
was  such,  at  the  moment- when  the  plaintiff  was  first  ex- 
posed to  peril,  that  the  highest  degree  of  diligence  on  the 
part  of  the  motorman  to  stop  the  car  could  hardly  be  ex- 
pected to  avoid  a  collision.  The  injury  to  plaintiff  occurred 
within  a  mere  second  or  two  from  the  moment  of  his  ex- 
posure to  peril.  The  plaintiff  alleged  three  specifications  of 
negligence  on  the  part  of  the  defendant,  as  follows : 

(1)  That  its  car  was  not  equipped  with  fenders. 

(2)  That  it  was  not  equipped  with  sand. 

(3)  That  the  motorman  failed  to  keep  a  proper  lookout, 
and  thereby  failed  to  discover  the  plaintiff's  peril. 

There  was  evidence  introduced,  tending  to  support  each 
specification.  As  to  the  failure  to  keep  a  proper  lookout, 
we  are  not  favorably  impressed  with  the  evidence.     We 

think  that  the  substance  of  plaintiff's  case 
l.  niomo*ncb  :       must  be  found,  if  at  all,  in  the  first  two 

proximate  '  7 

de^:equfp.ffl"  specifications.  The  appellant  contends 
SrS*  8treet  strongly  that  there  was  no  competent  evi- 
dence to  show  that  the  use  of  fenders  upon 
street  cars  is  usual,  or  that  the  absence  thereof  was  negli- 
gent or  unusual.  The  same  point  is  urged  as  to  the  alleged 
omission  of  sand  from  the  equipment.  The  subject  of  the 
use  of  such  equipment  upon  street  cars  is  not  an  unfamiliar 
one,  even  to  nonexperts.  It  has  been  held  that  the  courts 
may  take  judicial  notice  even  of  the  custom  to  use  such 
equipment  upon  street  cars.  Love  v.  Detroit,  J.  &  C.  R. 
Go.,  170  Mich.  1  (135  N.  W.  963).  As  to  the  function  of  a 
fender,  considerable  testimony  appears  in  the  record.  One 
of  defendant's  expert  witnesses  testified  as  follows: 

"The  purpose  of  a  fender  is  to  prevent  people  falling 
in  front  of  the  car  from  going  under  the  wheels.    I  sup- 
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pose  that  is  to  catch  a  person,  or  to  give  them  something 
to  catch  hold  of.  It  is  close  'up  to  the  front  of  the  car, 
which  otherwise  would  grab  a  person  or  animal  falling  in 
front  of  it.  The  fender  can  carry  a  person  along,  brush  him 
aside,  or  they  may  roll  under.  I  suppose  if  the  fenders  are 
properly  adjusted,  the  person  could  not  go  under." 

Another  testified: 

"There  are  such  fenders  that  the  motorman  can  ad- 
just from  his  post,  and  drop  the  fender  upon  the  track. 
Their  normal  place  is  high,  and  they  are  tripped  auto- 
matically by  the  motorman  and  dropped  upon  the  ground. 
One  purpose  of  the  fender  is  that,  if  a  man  should  fall 
across  the  track  in  the  region  of  the  fenders,  he  would  fall 
upon  the  fender,  and  it  would  catch  him.  Another  purpose 
is  that,  if  he  was  simply  slipping,  with  his  leg  in  a  half-sus- 
pended posture,  the  rib  of  the  fender  would  catch  him,  and 
prevent  him  from  going  under  the  car.  That  is  another 
function  of  it.  Another  function  is,  if  a  man  should  go  to 
fall  on  the  track,  he  could  catch  hold  of  the  fender  and 
drag  himself  along  so  as  to  avoid  injury  until  the  motor- 
man  stopped  the  car.  That  is  one  of  the  purposes  of  the 
fender,  and  it  is  possible  for  a  man  to  avoid  injury  in  that 
way.  Q.  Supposing  a  person  fell  absolutely  flat  across  the 
track?  A.  The  ordinary  adjustment  of  6  to  8  inches  with 
a  light  car  under  these  conditions  would  usually  bring  the 
fender  to  a  position  where  it  would  catch  a  child  or  any- 
one lying  flat  across  the  track.  The  primary  object  of  the 
fender  is  not  alone  to  pick  objects  off  the  track.  It  is  to 
give  such  support  to  persons  that  may  fall  toward  the  car 
as  will  give  them  an  opportunity  to  catch  hold  of,  if  you 
should  run  into  people  who  would  otherwise  be  thrown  on 
the  track  and  run  over, — to  give  them  something  to  fall  on 
or  fall  toward ;  but  I  could  not  testify  that  the  prime  ob- 
ject of  any  fender,  automatic  or  otherwise,  is  to  actually 
drop  and  scoop  objects  from  the  track,  though  that  is  sec- 


\ 
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ondary  object  of  some  types  of  fenders  of  the  automatic 
type.  Q.  Would  you,  as  an  expert  street  car  man,  say  that, 
if  a  man  fell  upon  the  track,  the  fender  would  pass  over 
him  and  permit  the  wheels  to  grind  him  up,  that  that  fender 
was  adjusted  too  high?  A.  No,  I  wouldn't  make  any  such 
statement.    I  would  say    *    *    *." 

Another  testified: 

"Some  cars  have  the  additional  fender,  which  is  a  frame- 
work in  front  of  the  wheels  clear  back  to  the  front  of  the 
wheels,  when  a  fender  is  on.  It  would  protect  them  in  case 
the  fender  didn't  hit.  The  fenders  project  over  the  rail, 
and  a  person  approaching  in  front  of  the  car  and  by  the 
side  of  the  fender  could  not  slip  under  the  wheel  very  easy. 
The  shield  would  ward  him  off.  I  presume  if  he  fell,  and 
fell  upon  the  shield,  it  would  catch  him." 

There  were  no  fenders  upon  the  defendant's  car.  There 
was  an  equipment  thereon  for  the  use  of  sand.  This  equip- 
ment was  out  of  repair  as  to  one  end,  and  was  not  in  use. 
This  was  the  front  end  of  the  car,  on  the  occasion  under 
consideration.  The  jury  was  justified,  from  the  foregoing 
testimony,  in  finding  that,  if  this  car  had  been  equipped 
with  an  appropriate  fender,  it  would  probably  have  pre- 
vented the  plaintiff  from  coming  under  the  wheels,  even 
though  it  might  not  have  wholly  protected  him  from  in- 
jury. Though  the  plaintiff  testified  that  the  car  was  with- 
in 6  or  8  feet  of  him  at  the  time  of  his  falling,  some  of  the 
defendant's  witnesses  put  the  distance  as  short  as  4  feet. 
At  this  latter  distance,  the  plaintiff  would  have  fallen  up- 
on the  fender,  if  fender  there  had  been.  Manifestly,  if  the 
fender  were  effective  only  to  delay  for  a  few  seconds  the 
coming  under  the  wheels,  it  would  afford  the  opportunity 
for  the  motorman  to  bring  his  car  to  a  stop. 

Concededly,  the  use  of  sand  would  shorten  the  distance 
within  which  the  car  could  be  brought  to  a  stop.  That  it 
is  customary  to  carry  sand  within  proper  equipment  for 
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use  in  just  such  an  emergency,  is  not  denied.  Assuming, 
therefore,  that  there  had  been  a  suitable  fender  upon  the 
car,  and  that  the  sand  equipment  was  in  working  order, 
and  that  the  motorman  was  maintaining  a  proper  lookout, 
this  was  a  sufficient  basis  for  a  finding  by  the  jury  that  the 
culminating  injury  would  not  have  happened  to  the  plain- 
tiff, and  that,  therefore,  the  failure  of  this  equipment  was, 
in  that  sense,  the  proximate  cause  of  the  injury.  Such  find- 
ing, upon  this  record,  cannot  be  deemed  as  mere  speculation 
or  conjecture. 

Doubtless  it  is  not  quite  accurate  to  say  that  the 
specifications  of  the  petition  herein  can  be  deemed  as  sep- 
arate or  independent  negligences.  The  absence  of  fenders 
was  the  predominating  one,  and  the  others  were  incidental 
thereto.  If  there  had  been  a  proper  equipment  of  fenders, 
and  if,  notwithstanding  that  fact,  the  plaintiff  had  been 
injured  by  collision  with  the  fender,  there  would  be  great 
force  in  a  contention  that  the  highest  diligence  of  lookout 
or  of  the  use  of  sand  could  not  have  prevented  the  colli- 
sion in  the  mere  second  of  time  which  intervened.  On  the 
other  hand,  if,  notwithstanding  the  collision,  the  fenders 
should,  nevertheless,  be  effective  in  delaying  serious  injury, 
by  pushing  the  fallen  person  along  the  track  ofr  away  there- 
from, then  the  diligent  use  of  all  means  for  a  quick  stop 
would  be  of  great  importance.  In  this  case,  the  absence  of 
fender  and  of  sand  is  conceded,  so  that  we  have  no  occasion 
to  consider  whether  a  verdict  for  the  plaintiff  could  have 
been  predicated  on  one  alone.  Our  conclusion  at  this  point 
disposes  of  a  large  majority  of  grounds  relied  on  for  re- 
versal, the  plaintiff's  brief  being  largely  concentrated  upon 
this  feature  of  the  case. 

II.  Complaint  is  made  of  many  of  the  instructions. 
So  far  as  the  instructions  are  consonant  with  the  conclu- 
sions above  announced,  we  will  not  discuss  them  herein. 
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Complaint  is  made  because  undue  emphasis 
2.  appial  and        was  placed  upon  the  subject  of  fenders  and 

error:  re-  r  *  " 

2SL:.  hiL™if8S     sand,  in  the  instructions  of  the  court.    The 

error :  repeti-  7 

Son*!* in8truc"  trial  judge,  on  his  own  motion,  gave  an  ap- 
propriate instruction  on  the  subject.  There- 
after, he  gave  two  instructions  requested  by  the  plaintiff  on 
the  same  subject.  These  two  were  a  substantial  repetition 
of  each  other,  and  both  were  a  repetition  of  an  instruction 
already  given.  Such  repetition  is  fairly  subject  to  criticism, 
and  might  easily  become  a  fair  ground  of  reversal.  In  this 
case,  the  subjects  were  themselves  quite  controlling,  and  the 
evidence  relating  thereto  was  undisputed.  The  jury  could 
not  ignore  them,  without  violating  the  instructions  given 
on  the  court's  own  motion.  Without  approving  the  repeti- 
tion complained  of,  we  think  that,  upon  this  record,  it  was 
wholly  without  prejudice  to  the  defendant. 

III. .  Appellant  complains  of  Instruction  No.  16,  given 
by  the  trial  court.  This  instruction  purported  to  submit  to 
the  jury  the  doctrine  of  so-called  last  clear  chance.    It  was 

necessarily  predicated  upon  the  assumption 
3-  ^IA^:  ln\  of  contributory  negligence  by  plaintiff,  and 

language*  in  **  ^  forth  the  last  clear  chance  doctrine  as 
?fearrac inancc.  an  avoidance  of  such  contributory  negli- 
gence. It  is  urged  by  appellant  that  the 
doctrine  was  erroneously  stated,  in  that  it  was  made  to 
rest,  not  upon  the  actual  knowledge  by  the  motorman  of 
plaintiff's  danger,  but  upon  the  question  whether,  as  a  rea- 
sonably prudent  man,  he  ought  to  have  discovered  this  dan- 
ger.   That  the  instruction  is  erroneous  in  this  respect  must 

be  conceded.     It  appears,  however,  by  the 
4.  appeal  and         concession  of  both  parties  that  there  was  no 

error  *  re- 

view :  harmless    contributory  negligence  on  the  part  of  the 

error :   state- 
ment of  doc-        plaintiff.    The  doctrine  of  last  clear  chance 

trine  of  last 

clear  chance.       was,  therefore,  inapplicable.    It  is  further 

urged  by  appellant  that  the  instruction  was 

Vol.    18«    I  a. — 35. 
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further  objectionable  in  that  it  submitted  an  issue  or  ques- 
tion upon  which  there  was  no  evidence.  And  this  must  be 
conceded.     The  only  prejudice,  however,  that  could  arise 

out  of  the  instruction  was  the  assumption 

therein  that  the  plaintiff  might  be  found 

*'  llnV\:lw™~    guilty  of  contributory  negligence.    This  was 

tion Without10     prejudicial  to  the  plaintiff,  and  not  to  the 

support  Id  evi- 
dence, defendant.       Notwithstanding     the     error, 

therefore,  in  the  instruction,  we  are  satis- 
fied that  it,  also,  was  without  prejudice  to 
the  defendant. 

IV.    The  defendant  examined  Dr.  Stanger  as  a  witness. 
Dr.  Stanger  aided  Dr.  Bush  in  the  treatment  of  the  plain- 
tiff at  the  hospital,  immediately  after  his  injury.    The  de- 
fendant propounded  to  the  witness  certain 
o.  trial  :  evt-         questions  as  to  what  the  plaintiff  had  told 

dence :  prlvi-  ^  r 

clftton^on-111"    him  as  to  the  circumstances  of  the  accident. 

rxam^na^onf088*  Th*8  ^ne  °'  examination  was  objected  to  on 

the  ground  of  privilege  under  the  statute, 
Dr.  Stanger  being  deemed  to  occupy  at  the  time  the  rela- 
tion of  physician  to  the  plaintiff  as  his  patient.  This  ob- 
jection was  properly  sustained.  The  privilege  was  not 
waived  by  the  plaintiff  by  his  testimony  on  cross-examina- 
tion. Testimony  thus  given  by  the  plaintiff  on  cross-ex- 
amination is  not  deemed  voluntary,  and  is,  therefore,  not  a 
waiver.  Lauer  v.  Bammng,  140  Iowa  319.  Thereupon,  in- 
quiry was  made  of  the  witness  as  to  conver- 

7  Sn^SeSc? !        sation  had  with  the  Pontiff  after  the  pro- 
Jolnraimkationa.  fessional    relation    had   ceased.     Objection 

was  made  to  this  line  of  examination,  on 
the  same  ground  as  before.  This  objection  was  also  sus- 
tained. This  latter  ruling  cannot  be  approved.  The  de- 
fendant had  a  right  to  inquire  into  conversations  had  af- 
ter the  termination  of  the  professional  relation.  These,  in 
the  statutory  sense,  were  not  confidential.     The  record, 
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» 

however,  does  not  disclose  in  any  way  what 

8.  appeal  and        the  testimony  of  the  witness  would  have 

error  :  re-  * 

less7 error™"        *>een  **  the  questions  had  been  permitted. 
aMwer  wugfft     The  error,  therefore,  is  not  a  reversible  one. 

Arnold  v.  Livingstone,  155  Iowa  601. 

«     ■ 

V.  The  plaintiff  was  permitted  by  the  instructions  to 
recover  his  reasonable  medical  expense.  The  only  testimony 
in  the  record  on  this  subject  is  as  follows:   "Hospital  bill 

about  f  200 ;  artificial  limb  (100 ;  besides  my 

9.  appeal  and        car  fare  and  expenses."    There  was  no  at- 
cation':  coring     tempt  to  show,  either  that  these  amounts* 

error  by  re- 
mittitur, represented  reasonable  value,  or  that  plain- 
tiff had,  in  fact,  paid  such  sums.  In  direct- 
ing attention  to  the  state  of  the  record  on  this  point,  coun- 
sel for  appellant  make  the  professional  statement  that  the 
hospital  bill  was  not  paid  by  the  plaintiff,  but  was  paid  by 
the  defendant.  We  cannot  treat  this  statement  of  counsel 
as  a  part  of  the  record,  but  we  can  permit  it  to  stimulate 
our  examination  of  the  record  as  it  is.  If  the  plaintiff  had, 
in  fact,  paid  these  specified  amounts,  we  should  deem  that 
fact  presumptively  sufficient.  Dr.  Bush,  the  plaintiff's  phy- 
sician, was  one  of  his  witnesses.  He  could  have  testified  to 
the  reasonable  value  of  the  services,  and  to  the  fact  that  the 
amount  had  or  had  not  been  paid  by  the  plaintiff.  Plain- 
tiff himself  could  have  testified  to  the  latter  fact.  We  are 
disposed  to  avoid  undue  technicality  as  to  the  method  of 
proof  upon  such  a  question.  Reutkemeier  v.  Volte,  179  Iowa 
342.  But  we  think  it  would  be  undue  liberality  to  per- 
mit items  of  this  kind  to  be  thrown  into  the  record  for  the 
consideration  of  the  jury,  without  any  semblance  of  evi- 
dence of  their  correctness.  And  this  is  especially  so  where 
the  record  discloses  that  the  evidence  was  readily  available 
to  the  plaintiff,  by  the  actual  presence  of  the  necessary  wit- 
nesses at  the  trial.     We  think,  therefore,  that  there  was 
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error  at  this  point.    Plaintiff  may  have  the  election  to  cure 
the  same  by  remitting  the  amount  of  these  two  items. 

The  foregoing  deals  with  the  more  important  questions 
presented  in  the  record.  The  case  has  been  diligently  ar- 
gued, and  the  briefs  are  voluminous.  Forty-eight  errors 
and  twenty-seven  brief  points  are  presented.  They  are  sub- 
stantially  all  reducible,  however,  to  the  questions  which  we 
have  here  considered.  It  is  not  practicable  that  we  deal 
with  them  in  greater  detail.  If  the  plaintiff  elect  to  remit 
the  items  specified  in  the  last  division  hereof,  the  judgment 
# below  will  be  affirmed;  otherwise,  reversed  and  remanded. 
— Affirmed  on  condition. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Henry  G.  Barrett,  Appellant,  v.  William  Martzahn  et 

al.,  Appellees. 

CHATTEL  MORTGAGES:  Lien  and  Priority  —  Purchase-Money 
1.  Mortgage.  A  landlord's  lien,  which  attaches,  under  the  statute, 
upon  property  as  soon  as  it  is  brought  upon  the  premises, 
covers  only  the  property  rights  of  the  tenant  therein,  and  is 
not  prior  to  a  purchase-money  mortgage  covering  personal 
property  brought  upon  the  leased  premises. 

LANDLORD  AND  TENANT:     Rent— Lien— Prior  Chattel  Mortgage. 

2  The  mere  bringing  of  mortgaged  property  upon  leased  premises, 
and  thereby  within  the  operation  of  the  lease,  does  not  make 
the  landlord  a  subsequent  incumbrancer  for  value,  so  that 
he  can  claim  a  priority  of  his  lien  over  the  purchase-money 
mortgage,  on  the  ground  that  the  property  was  brought  upon 
the  leased  premises  before  the  filing  of  the  mortgage  for  record. 

CHATTEL  MORTGAGES:    Lien  and  Priority— Agreement  for  Sale. 

3  An  agreement  between  a  mortgagor  and  a  mortgagee  that  the 
mortgaged  property  might  be  sold  at  public  sale,  and  the  pro- 
ceeds paid  to  the  clerk  of  the  sale,  and  that  he  should  apply 
the  same  on  discharge  of  the  mortgage,  is  a  valid  and  binding 
one;    and  the   mortgagee  was  entitled  to  have  .his  mortgage 
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satisfied  from  the  proceeds,  and  did  not  waive  the  lien  of  his 
mortgage  by  consenting  to  the  sale. 

LANDLORD  AND  TENANT:     Bent—Lien— Garnishment  of  Proceeds 

4  of  Sale.  A  landlord  acquires,  no  right  to  the  proceeds  of  a  sale 
of  tenant's  property  by  garnishment  on  a  clerk  of  the  public 
sale,  under  a  landlord's  attachment,  before  the  sale  takes  place, 
although  he  might   have   attached   the   property   sold. 

COSTS :    Apportionment — Bight  to  Complain.    One  who  has  no  in- 

5  terest  in  the  residue  of  a  fund  out  of  which  the  court  has 
ordered  that  the  costs  of  a  public  sale  shall  be  taken,  cannot 
complain,  since  the  party  whose  claim  is  diminished  by  the 
payment  of  the  costs  is  the  only  one  who  can  complain. 

Ajypeal  from  Buchanan  District  Court — Charles  W. 

Mullan,  Judge. 

July  1,  1919. 

This  action  involves  the  question  of  priority  of  liens 
upon  the  property  of  a  tenant  and  upon  the  proceeds  of  a 
public  sale  of  such  property.  From  the  findings  of  the 
trial  court,  the  plaintiff  alone  appealed. — Affirmed. 

A.  W.  Fisher,  M.  A.  Smith,  and  Randall,  Courtney  & 
Harding,  for  appellant. 

Hasner  &  Hamer,  Chappcll  d  Todd,  and  Cook  &  Cook. 
for  appellees. 

Evans,  J. — I.  The  present  action  involves  a  consolida- 
tion of  seven  suits,  three  of  which  were  brought  by  the  plain- 
tiff. The  defendant  in  all  the  suits  was  Martzahn,  who  was 
a  tenant  on  the  farm  of  the  plaintiff.  He  had  been  such 
tenant  under  two  successive  leases,  each  for  a  three-year 
term.  The  plaintiff  brought  two  suits  for  balance  of  rent 
due,  the  first  being  for  rent  due  under  the  first  lease,  and 
the  second  for  rent  due  under  the  second  lease.  He  brought 
a  third  suit  upon  a  promissory  note  for  borrowed  money. 
The  other  parties   to   the   controversy  were   creditors   of 
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Martzahn's,  some  of  whom  were  purchase-money  mortgagees 
of  property  taken  upon  the  rented  premises.  In  February, 
1914  (the  lease  terminating  on  March  1st),  Martzahn  held 
a  public  sale  of  his  personal  property  situated  "upon  the 
premises.  Under  the  terms  of  the  lease,  Barrett,  as  land- 
lord, was  to  have  a  lien  upon  all  the  property  of  the  defend- 
ant which  should  be  taken  upon  such  premises.  Included  in 
such  property  was  a  large  amount  which  had  been  pur- 
chased from  one  Jamison,  and  for  which  Martzahn  had  ex- 
ecuted his  notes  and  purchase-money  mortgages.  The  first 
controversy  presented  is  as  between  Barrett  and  Jamison 
and  the  assignees  of  Jamison.  The  plaintiff  claims  priori- 
ty of  lien  over  the  purchase-money  mortgages,  on  the 
ground  that  the  property  was  taken  upon  the  leased  prem- 
ises before  the  mortgages  were  actually  filed  for  record. 

The  trial  court  established  the  priority  of 
l.  chattel  the  mortgages.     Such  finding  of  the  trial 

mortgages  :  Hen  .         -  _.,    .       ,_,         . 

and  .priority :       court  was  clearly  correct.     Plaintiff's  lien 

purchase-mon- 
ey mortgage.        attached  by  operation  of  law  upon  the  prop- 
erty as  soon  as  it  was  brought  upon  the 
leased  premises,  but  it  attached  only  to  the  property  right 
of  the  tenant.    It  was  co-extensive  with  such  right,  neither 
more  nor  less.    The  tenant  held  such  property  subject  to  the 

purchase-money  mortgage.  The  landlord's 
2*  '.-PiS?0™??     lien  attached  in  like  manner.    The  question 

tenant  :  rent :  ^ 

te?mort2y?.at"    of  constructive  notice  to  the  landlord  by 

recording  the  mortgages  is  not  applicable. 
The  mere  bringing  of  the  property  upon  the  leased  premis- 
es, and  thereby  within  the  operation  of  the  lease,  did  not  of 
itself  make  the  landlord  a  subsequent  incumbrancer  for 
value.  Such  notice  would  only  become  important  when  the 
landlord  in  some  manner  changed  his  position,  in  reliance 
upon  his  new  lien.  This  question  is  fully  settled  by  our 
previous  cases.  Amundson  v.  Standard  Printing  Co.,  140 
Iowa  464;   Davis  Cos.  Eng.  W.  Co.  v.  McHugh,  115  Iowa 
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415;  Ancient  0.  of  U.  W.  v.  Martin,  172  Iowa  702.  ^~  Nor 
was  it  available  to  the  plaintiff  to  challenge  the  sufficiency 
of  the  description  in  the  mortgages.  Until  his  position  had 
been  in  some  manner  changed,  he  had  no  interest  in  such 
question.  HSs  rights  were  the  same,  whether  the  descrip- 
tion was  good  or  bad.  The  purpose  of  the  description  would 
be  to  impart  notice,  and  the  plaintiff  could  not  be  interested 
in  such  description  until  he  was  entitled  to  such  notice. 

II.  It   is   further  urged    by   plaintiff   that   Jamison 
waived  his  mortgages  by  consenting  to  the  sale  of  the  prop- 
erty, and  that,  the  property  having  been  sold,  pursuant  to 

such  consent,  his  mortgage  lien  could  not 
3.  chattel  attach  to  the  proceeds.    The  public  sale  was* 

MORTGAGES  !  ,        ,  ,       ,  ,  ...         ,, 

iien  and  prior-      had   pursuant  to   an   agreement  with   the 

ity :  agreement 

for  sale,  mortgagee  that  the  proceeds  of  the  property 

included  in  Jamison's  mortgages  should  be 
paid  to  Bain,  as  clerk  of  the  sale,  and  that  Bain  should 
apply  the  same  to  the  discharge  of  the  mortgages.  It  was 
the  testimony  of  Martzahn  that  the  plaintiff  also  had  con- 
sented to  such  sale.  But  the  plaintiff  denies  such  consent, 
and  further  denies  that  it  was  competent  for  the  mortgagee, 
by  such  agreement,  to  transfer  his  mortgage  lien  from  the 
mortgaged  property  to  the  proceeds. 

That  such  an  agreement  between  mortgagor  and 
mortgagee  is  valid  and  binding  is  settled  by  our  previous 
holdings.  Bergman  cC-  M.  v.  Guthrie,  89  Iowa  290;  Hryyt  v. 
Clemm<ms,  167  Iowa  330;  Bank  of  Hinton  v.  Swan,  156 
Iowa  715.  Under  the  foregoing  holdings,  the  trial  court 
properly  awarded  to  Jamison  and  his  assignee  the  proceeds 
of  the  mortgaged  property.  (  This  brings  us  to  the  disposal 
of  the  remainder  of  the  fund. 

III.  The  remainder  of  the  fund,  over  and  above  the 
amount  awarded  to  Jamison,  was  about  f  1,000.  This  was 
less  than  the  amount  due  the  plaintiff  in  his  three  suits. 
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He  had  sued  out  landlord's  attachments  in 

4"  nSZmVnSt:     llis  tw0  rent  suita>  and  an  ordinary  attach- 
ment o?rproh"       went  in  the  third  suit.    He  had  served  all 

his  attachments  by  garnishment  of  the  clerk 
of  the  sale,  on  the  date  thereof  and  imme- 
diately  before  the  sale  had  begun.  He  therefore  claimed 
the  remaining  fund,  under  his  garnishments.  It  will  be 
seen  that  the  plaintiff  had  a  lien  for  his  unpaid  rent  upon 
all  the  property  from  the  sale  of  which  such  proceeds  were 
received.  That  he  could  have  enforced  his  lien  by  attach- 
ment of  the  property  in  advance  of  the  sale  is  clear.  That 
he  could  have  transferred  his  lien  from  the  property  to  the 
proceeds  in  the  hands  of  Bain,  by  an  agreement  to  that 
effect  with  his  tenant,  is  also  clear.  Although  the  plaintiff 
denies  that  he  ever  consented  to  the  sale,  he  has  not  sought 
in  this  suit  to  enforce  his  lien  against  the  property.  The 
finding  of  the  trial  court,  therefore,  that  he  consented  to 
the  sale,  and  thereby  lost  his  lien  upon  the  property,  does 
not  materially  affect  him  in  this  case.  The  plaintiff's  claim 
of  priority  herein  is  based  upon  his  garnishments  of  Bain 
as  clerk  of  the  sale.  He  does  not  claim  that  his  lien  was 
transferred  to  the  proceeds.  On  the  contrary,  in  his  con- 
troversy with  Jamison  he  denies  the  validity  of  such  a 
contention,  as  a  proposition  of  law.  The  three  garnish- 
ments of  the  plaintiff  were  first  in  order  of  service  on  Bain. 
The  trial  court  awarded  him  a  first  lien  on  the  fund  under 
his  garnishment  in  his  action  on  the  promissory  note  for 
money  loaned,  and  denied  him  any  relief  under  his  garnish- 
ments in  his  two  actions  for  rent.  In  other  words,  the  trial 
court  held  that  such  garnishments  were  invalid  and  inef- 
fective, because  they  were  served  only  under  a  landlord's  at- 
tachment. In  a  suit  for  rent,  the  plaintiff  was  entitled  to  a 
landlord's  attachment  without  bond.  Such  attachment, 
however,  could  be  served  only  upon  the  property  upon  which 
the  plaintiff  had  a  landlord's  lien.    The  very  purpose  of  the 
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landlord's  attachment  is  to  enforce  the  landlord's  lien. 
Necessarily,  he  could  not  make  valid  levy  of  a  landlord's 
attachment  upon  property  not  subject  to  the  landlord's 
lien.  The  landlord's  writ  of  attachment  issued  to  the  plain- 
tiff in  his  first  suit  for  rent  directed  the  sheriff  "to  attach 
the  crops  grown  on  said  premises  between  the  1st  day  of 
March,  1912,  and  the  1st  day  of  March,  1913,  and  also  any 
other  personal  property  of  the  said  William  Martzahn  and 
Emma  Martzahn  which  has  been  used  or  kept  for  sale  upon 
said  premises  between  said  dates,  and  not  exempt  from  ex- 
ecution, wherever  the  same  may  be  found  in  your  county, 
or  so  much  thereof  as  shall  be  necessary  to  satisfy  the  said 
sum  of  six  hundred  eleven  and  62/100  dollars,  with  interest 
as  aforesaid  and  costs  of*suit,  and  safely  preserve  the  same 
to  be  dealt  with  according  to  law;  and  of  this  writ  make 
legal  service  and  return  to  our  said  court  on  or  before  the 
first  day  of  the  next  term  thereof."  The  sheriff  had  no  au- 
thority to  attach  any  other  property  than  therein  described. 
He  could  have  attached  thereunder  the  property  which  was 
being  offered  for  public  sale.  But  the  plaintiff's  agent  di- 
rected him  otherwise,  and  directed  him  to  serve  the  writ 
by  garnishment  of  the  clerk.  This  was  done  in  advance  of 
the  sale,  and  before  any  proceeds  had  come  into  the  hands  of 
the  clerk.  It  indicated,  therefore,  an  affirmative  purpose  to 
waive  his  lien  upon  the  property  then  being  offered  for 
sale.  The  method  of  procedure  was  very  unfortunate  for 
him,  and  was,  doubtless,  the  result  of  erroneous  judgment. 
He  cannot  re-assert  his  lien  upon  the  property,  because  in- 
nocent purchasers  have  bought  the  same.  He  cannot  mend 
his  hold  in  the  garnishment  proceedings,  because  the  rights 
of  other  garnishers  have  attached.  We  see  no  escape  for 
him  from  the  finding  of  the  trial  court. 

IV.  Complaint  is  made  by  the  appellant,  in  that  the 
court  did  not  apportion  the  costs  of  the  public  sale  among 
the  beneficiaries  of  the  proceeds  in  the  hands  of  the  clerk, 


'      «. « 
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but  paid  other  prior  beneficiaries  the  full 
amount  of  their  claims,  and  left  the  full 

5.  Costs  :   ap- 

portionmcnt :       amount  of  costs  to  be  taken  out  of  the  resi- 

right  to  com- 

Plaln-  due  of  the  fund.    The  appellant  has  no  in- 

terest in  this  question.  So  far  as  he  had 
any  lieu  upon  the  fund,  he  was  paid  in  full.  The  last  party 
in  line  of  priority,  whose  claim  is  only  partially  satisfied, 
is  the  only  person  in  a  position  to  complain  of  this  appro- 
priation for  costs  without  apportionment.  He  does  not 
complain.  On  the  contrary,  he  appears  here  as  an  appellee, 
and  defends  t\\e  judgment  of  the  trial  court  in  toto.  Such 
judgment  is,  therefore, — Affirmed. 

Ladd,  C.  Jm  Gaynob  and  Priston,  JJ.,  concur. 


S.  U.  Black,  Appellee,  v.  Charles  Eschbr,  Appellant. 

WATERS   AND   WATERCOURSES:     Surface    Waters— Nuisances— 

1  Remedies — Injunction.  If  an  injury  to  the  plaintiff  by  a  levee 
built  by  the  defendant  to  reclaim  land  is  tangible  and  definite, 
the  plaintiff  is  entitled  to  injunctive  relief,  even  though  such 
relief  will  defeat  the  reclamation   project  of  the   defendant. 

WATERS   AND   WATERCOURSES:     Surface   Waters— Nuisances— 

2  Remedies — Intangible  and  Indefinite  Damages.  Where  a  levee, 
constructed  by  defendant,  would  merely  retard  the  drainage  of 
flood  waters  from  plaintiff's  land,  and  there  had  been  no  in- 
crease In  the  area  of  plaintiff's  land  that  would  overflow  by 
reason  of  the  levee,  and  since,  if  an  overflow  should  occur, 
crops  would,  in  any  event,  be  destroyed  by  the  submerging,  the 
levee  will  not  be  enjoined;  and  where  the  evidence  ^sjiows  that 
any  damage  by  reason  of  holding  the  flood  waters  on  plain- 
tiff's land  for  a  longer  time  than  they  would  otherwise  remain 
would  be  problematical,  and  the  defendant  is  presumed  to  be 
solvent,  and  can  respond  in  damages,  should  any  be  sustained, 
and,  if  an  injunction  issues,  is  sure  to  be  deprived  of  the  op- 
portunity of  producing  crops  which  the  levee  saves,  the  injunc- 
tion should  be  denied,  and  plaintiff  left  to  his  remedy  of  law. 

APPEAL  AND  ERROR:     Reversal  —  Improvident  Injunction — Dis- 
3    missal  of  Petition  with  Leave  to  Renew  upon  Injury.    Where  the 
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appellate  court  finds  that  the  granting  of  an  injunction  is  im- 
provident, and  that  no  such  extraordinary  relief  was  due, 
and  that  the  injunction  should  have  been  denied,  because  plain- 
tiff has  an  adequate  remedy  at  law,  it  may  reverse,  with  direc- 
tion to  dismiss  the  petition  with  leave  to  renew  whenever 
defendant's  levee  is  causing  the  plaintiff  any  actual  damages 
as  to  water  upon  his  land. 

Appeal  from  Warren  District  Court. — Lorin  N.  Hays, 

Judge. 

July  1,  1919. 

Plaintiff  alleges  that  defendant  has  erected  a  dam 
or  levee  which  backs  water  upon  the  land  of  the  plaintiff, 
holds  it  there  longer  than  it  would  be  there  were  it  not  for 
the  alleged  obstruction ;  and  that  the  obstruction  has  a  ten- 
dency to  spread  said  waters  over  lands  of  the  plaintiff  that 
would  not  be  reached  by  them  were  it  not  for  the  obstruc- 
tion. He  asked  and  obtained  an  injunction  against  the 
erection  of  the  alleged  obstruction,  and  the  defendant  ap- 
peals.— Reversed  and  remanded. 

Clark,  Byers  &  Hutchinson,  for  appellant. 

Berry  &  Watson,  for  appellee. 

» 

Salinger,  J. — I.  The  lands  of  the  parties  adjoin. 
That  of  the  plaintiff  is  lower  than  that  of  the  defendant. 
At  and  near  the  line,  the  defendant  has  erected  a  dirt  dam, 
or  levee. '  Under  certain  conditions,  the  land  of  the  plain- 
tiff is  overflowed,  and  the  water  flowing  thereon  reaches  the 
place  where  said  levee  has  been  erected.  Were  there  no 
levee  at  that  point,  this  water  would  then  flow  over  a  de- 
pression on  the  land  of  the  defendant,  and  into  South 
River.  It  is  conceded — at  any  rate,  the  testimony  shows 
overwhelmingly — that  the  levee  in  question  does  not  cause 
the  overflow  upon  the  land  of  plaintiff,  and  that  his  land 
is  already  completely  under  water  before  the  water  reaches 
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the  point  where  it  would  enter  said  depression,  were  it  not 
for  said  obstruction.  If,  the^n,  plaintiff  is  entitled  to  any 
remedy,  it  is  because  they  levee  holds  the  overflow  waters 
upon  his  land  longer  than  they  would  remain  there  if  per- 
mitted to  leave  through  said  depression,  and  because,  by 
holding  back  the  water,  the  area  of  plaintiff's  overflowed 
land  is  enlarged.  We  gather  the  trial  court  finds  that  the 
tendency  of  the  levee  or  dam  was  to  do  both  those  things. 
The  order  and  judgment  is  that  defendant  be  enjoined  from 
erecting  any  obstruction  to  the  free  flow  of  the  water  at 
the  point  where  said  levee  is,  and  from  continuing  said  ob- 
struction at  that  point.  The  question  we  have  is  whether 
the  evidence  warrants  this  relief. 

Under  ordinary  conditions,  and  now,  the  dam  in  ques- 
tion is  beneficial  to  the  defendant,  and  is  in  the  irfterest  of 
good  husbandry.     It  serves  to  make  certain  agricultural 

lands  belonging  to  the  defendant  available 
1.  waters  and        for   cropping   and    cultivation,    when   they 

WATERCOURSES  :  jtjt        o  i  «r 

nuiSinece8^ter8 :  would  not  ^  fit  for  tbat  purpose,  or  at 
jSncetfon8 :  ln"  least  would  be  much  less  fit  for  that  pur- 
pose, if  this  so-called  obstruction  were  not 
present.  See  Wirds  v.  VierKandt,  131  Iowa  125,  at  128; 
Cubbins  v.  Mississippi  River  Com.,  241  U.  8.  691  (36  Sup. 
Ct.  Rep.  671) ;  40  Cyc.  572,  573.  Now,  of  course,  we  agree 
with  appellee  that,  while  the  defendant,  and  incidentally 
the  world,  may  be  benefited  because  the  act  of  the  defend- 
ant makes  waste  lands  productive,  such  benefit  is  no  jus- 
tification for  an  injury  to  plaintiff.    But  while  this  is  so, 

it  is  a  fair  inquiry,  when  the  extraordinary 
2  waters  and        process  of  injunction  is  invoked  upon  evi- 
ruArf2?rwaters8::    dence  which  fails  to  show  clearly  that  sub- 
JdieBfintang™"    stantial  injury  has  occurred  or  will  hap- 
nite  damages.      pen,  whether  the  respective  benefit  and  in- 
jury do  not  demand  that  plaintiff  be  rele- 
gated to  his  remedy  at  law,  rather  than  that  defendant 
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should  be  deprived  of  said  benefit  in  order  that  all  injury 
to  the  other  party  may  be  made  impossible.    As  we  have 
already  said,  this  levee  does  reclaim  farm  land.    Now,  if 
the  injury  to  the  plaintiff  is  tangible  and  definite,  he  may 
demand  that  he  be  saved  from  it,  though  to  save  him  will 
defeat  the  reclamation  project  of  the  defendant    If  it  be 
shown  that  an  obstruction  erected  by  the  defendant  is 
making  waste  land,  or  substantially  lessening  the  produc- 
tion of  plaintiff's  lands,  the  defendant  may  not  continue 
this  invasion  of  plaintiff's  rights  upon  the  plea  that  such  in- 
vasion is  a  benefit  to  himself  and  to  the  world  at  large. 
The  whole  case,  then,  narrows  to  what,  if  any,  substantial 
injury  has  been  inflicted  upon  the  plaintiff  by  the  reclama- 
tion project  of  the  defendant.    It  is  only  under  rather  ex- 
ceptional conditions  that  the  land  of  plaintiff  is  overflowed 
at  all.    No  one  may  be  sure  that  these  conditions  will  arise 
in  future,  and,  if  so,  how  frequently.    Should  they  arise, 
the  lands  of  the  plaintiff  will  be  overflowed  whether  this 
levee  be  present  or  absent.    The  case  of  the  plaintiff,  then, 
rests  upon  the  proposition  that,  even  if  defendant  had  not 
obstructed,  the  land  of  plaintiff  may  be  overflowed  in  the 
future;   that,  in  such  event,  the  levee  may  hold  the  water 
upon  his  land  for  a  longer  time  than  it  would  stand  there 
were  it  not  for  the  levee;   and  that  the  levee  would  cause  * 
this  water  to  spread  over  lands  of  his  that  might  otherwise 
not  be  covered.    We  start  out  with  the  self-evident  proposi- 
tion that,  in  so  far  as  there  is  no  increase  in  the  area,  the 
levee  will  cause  defendant  no  definite  or  substantial  dam- 
age, even  if  an  overflow  should  occur,  because  whatever 
crops  might  be  present  upon  the  overflowed  land  would  be 
submerged  without  the  aid  of  the  dam.     True,  there  re- 
mains the  claim  that  the  overflows  that  may  occur  in  fu- 
ture  may,  by  means  of  the  levee,  cover  additional  land. 
When  the  evidence  is  given  proper  analysis,  it  appears  at 
once  that  these  claims  of  potential  injury  are  most  vague- 
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ly  supported.  It  is  as  well  stated  by  appellee  as  it  is  any- 
where. In  his  argument,  it  is  said  that  it  is  immaterial 
how  large  the  benefit  may  be  to  defendant,  if  the  plaintiff 
has  made  out  a  case  of  showing  that  the  maintenance  of  the 
levee  will  cause  him  substantial  injury.  There  is  no  pre- 
tense at  proving  that  the  alleged  obstruction  has  already 
caused  such  injury.  It  may  be  assumed  there  is  testimony 
tending  to  show  there  have  been  floods  since  the  levee  was 
put  in.  But  the  question  remains  whether  there  is  substan- 
tial evidence  that  any  floods  are  threatened  which  will  put 
the  plaintiff  into  a  substantially  worse  position  than  he  was 
in  before  the  levee  was  constructed. 

II.  There  is  no  dearth  of  testimony  which  deals  in 
generalities,,  and  which  declares  that,  should  there  be  a 
flood  of  sufficient  gravity,  water  will,  to  some  extent,  recede 
more  slowly  than  it  would  if  the  levee  were  not  present, 
and  that  the  area  of  the  overflowed  lands  would,  to  some  ex- 
tent, be  increased.  But  there  it  stops.  The  defendant  tes- 
tifies that  the  land  of  the  plaintiff  has  been  under  water  to 
the  depth  of  four  feet,  before  the  alleged  obstruction  was 
placed,  and  that,  if  there  is  a  crop,  covering  the  land  with 
that  amount  of  water  ruins  the  crop.  Nowhere  do  we  find 
an  approach  in  testimony  as  to  how  much  the  water  in  future 
floods  would  be  deepened  because  of  the  erection  of  this 
obstruction,  or  that  the  water  that  would  come  upon  plain- 
tiffs land  without  the  aid  of  the  levee  would  not  ruin  plain- 
tiff's crops.  There  is  testimony  tending  to  show  that  the 
increased  slowness  in  recession  and  the  possibilities  of  the 
enlargement  of  the  overflowed  area  would  cause  plaintiff  no 
damage.  But  we  pass  that,  and  recur  to  the  inquiry  wheth- 
er the  plaintiff  has  shown  by  a  preponderance  that  he  will 
suffer  any  definite  or  tangible  injury  through  the  act  of  the 
defendant — whether  we  may  find  from  the  testimony  that 
there  will  be  future  overflows  which  will  damage  the  plain- 
tiff because  the  levee  holds  water  on  his  land  for  an  in- 
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creased  length  of  time,  and  covers  more  of  his  land.  A 
few  selections  must  suffice,  and  are  typical.  The  defend- 
ant testified: 

"Where  I  am  claiming  this  damage,  I  didn't  get  any 
corn.  Q.  I  am  asking  you  about  the  northwest  corner.  A. 
I  think  I  claim  damages  back  in  where  we  claim  it  raises 
higher  back  in  there." 

The  witness  Brown  did  not  go  beyond  saying:  "I 
would  think  it  would  raise  the  water  on  Mr.  Eschews  land, 
and  Black's,  too."  Other  witnesses  say  that  this  levee 
would  increase  the  amount  of  water  held  in  case  of  overflow, 
and  increase  its  depth  and  the  length  of  time  the  water 
would  remain  on  the  land  (Van  Sandt).  The  witness  Art 
says  he  thinks  the  effect  was  to  back  water  onto  Black's 
land,  and  if  the  levee  had  not  been  there,  "I  think  some  of 
the  water  would  have  taken  a  northeasterly  course;"  and 
if  the  water  got  to  the  top  of  that  levee,  "it  would  back  up 
quite  a  ways  on  Black's  land;"  and  that,  in  the  opinion 
of  the  witness,  he  would  consider  that  would  be  a  damage ; 
that  it  would  put  the  water  back  "on  all  of  the  forty  next 
to  Escher's."  Mr.  Black  says  that,  when  there  was  no 
levee,  very  little  of  his  land  would  be  overflowed,  "when 
the  water  first  began  to  overflow."  But  he  does  not  at- 
tempt to  say  how  this  has  been  changed  by  the  erection  of 
the  levee,  or  how  much  more  would  now  overflow,  nor  does 
he  deny  that  all  overflow  would  be  complete  before  the  wa- 
ter rose  sufficiently  to  reach  the  point  where  this  obstruc- 
tion is.  There  is  much  more  testimony  to  the  general  ef- 
fect that,  in  the  opinion  of  the  witnesses,  the  water  would 
pass  oflf  more  rapidly  if  the  levee  were  not  there,  and  that, 
to  some  extent,  not  specified,  the  area  of  the  overflowed 
lands  belonging  to  Black  would  be  increased.  All  attempts 
to  make  this  definite  failed.  The  witness  Parsons,  who  had 
given  some  of  these  opinions,  was  asked,  "Can  you  give  any 
idea  how  many  feet  or  inches  the  water  would  have  to  be 
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up  on  this  levee  to  raise  an  inch  on  Mr.  Black  ?"  and  he  an- 
swered,."! don't  know  anything  about  that."  The  witness 
Freeman  was  asked,  "Have  you  seen  the  effects  of  the  levee 
on  your  land  and  on  hra fraud  in  that  general  locality?"  and 
he  answered,  "Of  course,  I  can't  say  positively  that  it  does." 
Mr.  Van  Sandt  was  asked : 

"Q.  It  would  not  make  an  hour's  difference?  A.  I 
don't  know  anything  about  the  time.  I  have  no  way  of 
determining  the  difference  in  time  in  which  the  water  would 
get  off  when  the  levee  was  there,  and  the  time  it  would  take 
to  get  off  if  the  levee  were  not  there."  He  added  "I  have 
no  way  of  estimating  what,  in  acreage  in  gross,  the  amount 
there  of  Mr.  Black's  land  would  be  affected,  but  I  know 
there  is  some." 

The  witness  Parsons  was  asked : 

"Q.  Before  the  water  would  get  out  when  South  River 
would  raise  and  back  up  the  branch,  about  how  much  of 
what  is  now  Mr.  Black's  land  would  be  overflowed  and  un- 
der water?  A.  That  is  a  pretty  hard  question  to  answer 
satisfactorily,  but  there  wasn't  a  very  big  proportion  of  it 
overflowed  until  the  water  began  to  go  through  this  de- 
pression." 

One  witness  was  asked  to  say  whether  he  could  give 
an  idea  about  as  to  the  number  of  acres  that  would  be  over- 
flowed "at  that  time,"  and  answered: 

"Well,  now,  I  never  took  the  level,  and  I  don't  know 
just  how  much,  and  no  one  can  say ;  of  course,  there  is  lots 
more  overflowed;  it  would  be  high  there,  and  it  would  go 
over  lots  more,  for  it  would  be  level — like  ground." 

2-a 

When  it  comes  to  establishing  substantial  injury  be- 
cause land  which  will  overflow  at  all  events,  without  an  act 
of  the  defendant's,  will  retain  the  overflow  longer,  and  that 
such  overflow  will  spread  over  more  ground,  there  is  in- 
herent danger  that  the  testimony  will  be  vague  and  in  con- 
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elusive,  and  that  finding  damage  will  entertain  elements 
highly  speculative.  In  just  such  a  case  as  this,  it  was  said 
in  Way  v.  Roddy,  (Tex.)  140  S.  W.  1148: 

"The  probable  damage,  as  estimated  by  appellant's  wit- 
nesses, is  mere  speculation,  and  not  based  upon  any  posi- 
tive facts  known  to  the  witnesses  as  to  justify  their  con- 
clusion." 

That  applies  well,  here.  Enough  has  been  said  to 
show  that  it  is  problematic  what  damages,  if  any,  the  plain- 
tiff will  suffer  in  future.  He  is  presumed  to  be  solvent,  and 
can  respond  in  damages,  should  any  be  sustained.  If  this 
injunction  stands,  the  defendant  is  sure  to  be  deprived  of 
the  opportunity  of  producing  crops  which  the  levee  saves. 
If  the  injunction  stands,  he  may  so  be  deprived,  and  the 
world  with  him,  although  the  levee  may  never  harm  the 
plaintiff,  and  though,  if  it  should,  plaintiff  can  be  made 
whole  on  the  law  side* 

To  warrant  an  injunction,  there  must  be  a  Substantial 
increase  in  the  flow, — another  way  of  saying  that  there 
must  be  substantial  injury.  See  Schrope  v.  Trustees,  111 
Iowa  113.  In  Way  v.  Roddy,  (Tex.)  140  S.  W.  1148,  it  is 
conceded  that  the  owner  of  land  situated  near  a  stream 
cannot  lawfully  construct  an  embankment  that  turns  the 
water  of  an  overflow  of  such  stream  upon  the  land  of  an- 
other, if  such  turning  injures  that  other.  The  controlling  . 
question  was  whether,  under  this  rule,  evidence  that  an  em- 
bankment constructed  by  appellee  shows  such  injury  to  ap- 
pellant as  authorizes  the  injunction  sought.  It  is  held  that 
it  did  not  justify  it.  One  principal  reason  for  so  holding  is 
thus  stated : 

"Appellant's  land  is  lower  than  appellee's,  and  over- 
flows before  the  water  reaches  appellee's.  On  appellant's 
85-acre  tract,  beginning  about  700  feet  north  of  his  south 
line,  is  a  swale,  or  low  depression,  which  extends  north 
past  the  point  at  which  the  north  line  of  the  levee  is  in- 

Vol.    186   U.— 36. 
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tended  to  cross.  An  overflow  first  gets  on  appellee's  land 
by  backing  up  this  low  depression  from  the  north,  after  ap- 
pellant's land  is  under  water.  The  effect  of  the  levee  would 
be  to  deepen  the  water  on  appellant's  land,  not  exceeding  six 
inches  in  the  highest  flood,  which  would  not  materially  in- 
jure the  land  of  appellant.  We  conclude  that  the  evidence 
fails  to  show  that  the  construction  of  the  levee  will  cause 
such  material  damage  to  appellant's  land  as  to  warrant  the 
writ  of  injunction." 

The  case  of  Crawford  v.  Rambo,  44  Ohio  279  (7  N.  E. 
429),  gives  some  support  to  the  Roddy  case,  and  is,  in  some 
minor  aspects  at  least,  along  the  same  lines;  and  in  some 
aspects,  the  Roddy  case  is  sustained  by  Wirds  v.  YierKandt, 
131  Iowa  125,  and  Afattcson  v.  Tucker,  131  Iowa  511. 

We  find  little  applicability  in  Sheker  v.  Machovec,  139 
Iowa  1,#  or  in  Keck  v.  Yenghause,  127  Iowa  529. 

We  cannot  agree  that  Troe  v.  Larson,  84  Iowa  649,*es- 
tablishes  equity  should  take  cognizance  of  the  claim  of  this 
plaintiff.  It  is  true  we  therein  recognized  that  injunction 
will  lie  to  prevent  a  multiplicity  of  suits ;  that,  in  granting 
the  remedy,  the  court  is  not  governed  by  questions  of  a 
pecuniary  value,  but  will  remedy  and  prevent  an  injury 
which  it  may  be  reasonably  supposed  would  materially 
lessen  the  enjoyment  of  property  by  its  owners;  and  that, 
where  a  mandatory  injunction  is  granted  to  remove  a  dam 
erected  across  the  outlet  of  a  lake  by  an  abutting  proprie- 
tor, the  effect  of  which  is  to  raise  the  water  of  the  lake 
above  its  natural  level,  and  results  in  the  continued  over- 
flow of  the  lands  of  the  other  abutting  proprietors,  injunc- 
tion will  lie  because  it  cannot  be  told  to  what  extent  the 
injury  will  extend,  how  long  the  damage  would  be  main- 
tained, nor  told  when  the  rights  of  plaintiff  can  be  de- 
termined by  resort  to  an  action  at  law,  because  all  the  mat- 
ters are  of  so  much  uncertainty  and  of  probable  litigation 
that  equity  and  justice  demand  a  speedy  and  conclusive  de- 
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termination  of  the  question.  We  recognized,  further,  that 
courts  of  equity  have  long  taken  cognizance  of  actions  for 
backflowage  of  water,  the  obstruction  of  watercourses,  and 
the  diversion  of  streams.  But  let  it  be  noted  that,  in  that 
very  case,  we  said : 

"That  the  dam  raises  the  water  in  the  lake  above  the 
natural  height,  or  that  to  which  parties  have  a  legal  right 
to  maintain  it,  resulting  in  a  damage  to  the  plaintiff  by 
the  overflow  of  his  land,  is  not,  to  our  minds,  a  doubtful 
question.  *  *  *  It  is  likely  the  effect  of  the  dam  is- to 
raise  the  water  from  12  to  16  inches  above  what  it  would 
be  if  'the  bottom  of  the  log  was  the  height  of  the  bed  of  the 
channel.  There  is  pome  evidence  tending  to  show  that  the 
ground  where  the  ends  of  the  log  rest  is  higher  than  the 
ground  between,  and  that  water  would,  if  not  obstructed, 
run  under  the  log.  Considerable  uncertainty  attends  the 
finding  of  .such  facts  from  the  evidence ;  but  our  conclu- 
sion is,  upon  the  record,  that,  if  the  channel  of  the  outlet 
should  be  kept  at  the  height  of  the  bottom  of  the  log,  it 
would  best  protect  the  rights  of  all  parties." 

The  Troe  case  is  not  an  authority  for  appellee.  It  does 
not  hold  that  the  extraordinary  remedy  of  injunction  should 
be  granted  where  it  is  uncertain  that  an  obstruction  can  or 
will  cause  any  substantial  damage,  but  that  it  lies  where 
it  is  uncertain  whether  there  is  an  effective  remedy  at  law 
for  a  damage  which  is  certain,  and  where  there  will  be  oc- 
casion to  apply  to  the  law  for  redress  many  times  to  com- 
pensate for  certain  damage.  That  equity  will  act  where  it 
is  uncertain  that  certain  damage  can  be  adequately  re- 
dressed is  quite  different  from  allowing  an  injunction  where 
it  is  uncertain  there  will  be  anything  to  redress. 

And  the  Troe  case  sustains  that  no  relief  should  go 
beyond  what  will  save  the  complainant,  without  injury  to 
the  obstructor.  It  modifies  the  injunction.  It  holds  that 
less  than  complete  prohibition  will  suffice,  because  the  de- 
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cree  would  not  permit  a  reconstruction  of  the  dam,  "but 
would  prevent  any  dam  or  obstruction  in  the 'outlet.  It  is 
possible  that  the  bed  of  the  outlet  is  not  lower  than  the 
bottom  of  the  log,  and,  if  not,  the  removal  of  the  dam  would 
effect?  the  desired  purpose."  And  it  is  ordered  that  'the 
decree  should  be  so  modified  as  to  not  prevent  the  bed  of 
the  outlet  from  being  kept  at  the  designated  height, — that 
is,  the  height  of  the  bottom  of  the  log." 

It  is  our  conclusion  that  the  granting  of  injunction  at 
bar  is  improvident;  that  no  such  extraordinary  relief  was 
due;    and,  what  is  another  way  of  saying  the  same  thing, 

the  injunction  should  have  been  denied  be- 
3.  appral  and        cause  plaintiff  has  an  •adequate  remedy  at 

BitBOB :  revere-  r  -x  * 

f^unefiSn?dd£-     laW*      But  We  are  DOt  called  uP0n  to  8°  *° 

t?in8awith  Teive    *ar  as  to  annul  the  injunctive  writ.    The  ap- 
injurTw  up°n     pellant  himself  has  set  the  limits  to  his  own 

relief.    In  his  argument)  he  says: 
"A  proper  order  in  this  case  would  be  to  reverse,  with 
direction  to  dismiss  the  petition,  with  leave  to  renew  when- 
ever defendant's  levee  is  causing  the  plaintiff  actual  dam- 
ages." 

It  is  accordingly  so  ordered,  and  the  cause  remand- 
ed, with  direction  to  dismiss  the  petition  upon  said  terms. 
— Reversed  and  remanded. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


E.  S.  Brown,  Appellee,  v.  J.  P.  Martin  et  al.,  Appellants. 

FRAUDS,  STATUTE  OF:     Interest  in  Lands— Contract  for  Profits 

1    oral  Agreement.    Where  the  plaintiff,  as  the  owner  of  land, 

made  a  contract  with  the  defendants  whereby  they  would  pro- 
cure a  loan  from  a  company  for  the  amount  of  an  incumbrance 
on  the  land,  and,  as  security,  plaintiff  was  to  deed  the  land  to  the 
company,  and  plaintiff  and  defendants  were  both  to  have  the 
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right  to  negotiate  a  sale,  up  to  the  time  the  loan  was  due,  in 
which  case  profits  were  to  be  equally  divided,  said  contract 
was  not  on©  required  to  be  in  writing,  under  Sec.  2918  and 
Sec.  4625,  Subdiv.  4,  Code,  1897*  and  parol  evidence  was  admissi- 
ble to  prove  the  contract. 

EVIDENCE:  Weight  and  Sufficiency — Preponderance — Jury  Ques* 
2  tion.  That  the  defendant  has  a  larger  number  of  witnessed  tes- 
tifying in  contradiction  to  the  plaintiff  does  not  prevent  a 
conflict  of  evidence;  and,  while  it  is  ordinarily  true  that,  where 
witnesses  are  of  equal  credibility,  the  larger  number  should 
outweigh  the  smaller,  still,  there  being  a  conflict,  it  is  a  question 
for  the  determination  of  the  jury,  and  the  credibility  and  the 
weight  to  be  given  to  the  witnesses'  testimony  is  for  the  jury. 

Appeal  from  Woodbury  District  C&urt. — J.  W.  Anderson, 

Judge. 

July  1,  1919. 

This  is  an  action  at  law  in  two  counts,  to  recover  dam- 
ages for  a  breach  of  contract  on  the  part  of  defendants, 
plaintiff  alleging  that  the  contract  was  broken,  in  that  the 
defendants,  in  violation  of  said  contract,  transferred  some 
real  estate  of  which  plaintiff  was  the  owner,  without  ob- 
taining plaintiff's  consent  thereto.  The  second  count  is  for 
damages  caused  by  defendants'  transferring  certain  rent 
notes,  of  which  plaintiff  claims  to  have  been  the  half  own- 
er, without  plaintiff's  knowledge  or  consent.  There  was  a 
trial  to  a  jury,  and  a  verdict  and  judgment  for  plaintiff. 
Defendants  appeal. — Affirmed. 

Shull,  QUI,  Sammis  &  Stitwill,  for  appellants. 

Evans  d  Evans,  for  appellee. 

Preston,  J. — The  issues,  as  set  out  by  appellants,  which 
appellee  concedes  are  correct,  are  as  follows : 

"Plaintiff  in  Count  1,  Paragraph  1,  of  his  petition  al- 
leges that,  on  or  about  the  20th  day  of  April,  1914,  he  was 
the  owner  of  the  real  estate  (and  therein  describes  the  real 
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estate),  and  further  alleges  in  said  count  that  there  was  a 
total  incumbrance  against  the  land  at  that  time  of  f  32,270, 
and  that  there  was  $4,800  of  said  incumbrance  due,  and 
that  plaintiff,  for  the  purpose  of  making  payment  of  said 
sum  of  14,800  on  or  about  said  date,  entered  into  an  agree- 
ment, not  in  writing,  with  the  defendants,  J.  P.  Martin, 
T.  F.  Harrington  and  F.  E.  Sweetser,  as  follows: 

"That  they  should  at  once  procure  a  loan  from  the 
Guaranty  Title  &  Realty  Company  of  Sioux  City  for  the  said 
sum  of  $4,800  on  the  land  at  8%  per  annum,  due  and  pay- 
able January  1,  1915,  and  as  security  therefor,  said  Brown 
should  cause  said  land  to  be  deeded  to  said  company ;  the 
said  Brown  and  said  Martin,  Harrington,  and  Sweetser 
to  have  the  right  to  negotiate  a  sale  of  said  land  at  any 
time  up  to  January  1,  1915,  with  the  consent  of  the  other 
party  or  parties,  and  profits  arising  therefrom  should  be 
equally  divided  between  the  said  Brown  and  second  parties, 
as  individuals,  after  paying  all  incumbrances  on  said  land, 
together  with  interest,  and  including  the  interest  due  said 
Guaranty  Title  &  Realty  Company  to  date  of  sale.  And  by 
amendment  to  said  count  alleges  that  F.  E.  Sweetser  was, 
at  all  the  times  complained  of,  acting  for  the  defendants 
J.  P.  Martin,  T.  F.  Harrington,  and  the  said  Guaranty  Title 
&  Realty  Company,  and  plaintiff  claims  that  the  land  was 
sold  by  defendants  without  his  knowledge  or  consent,  in 
violation  of  the  oral  agreement,  and  claims  damages  by 
said  sale  and  breach  of  contract  in  the  sum  of  $2,035. 

"Count  2  is  based  on  the  contention  that,  at  the  time 
that  Barretts  assigned  the  contract  to  said  land  to  O.  E. 
Jackson,  the  land  had  been  rented  for  the  year  1914  to  one 
A.  W.  Okey,  for  the  sum  of  $1,440,  evidenced  by  three  notes 
of  said  Okey,  secured  by  chattel  mortgage,  together  with 
the  lease  on  the  land ;  and  that  the  defendants  entered  into 
contract,  not  in  writing,  agreeing  to  help  plaintiff  pur- 
chase the  notes,  mortgage,  and  lease  from  said  Barretts, 
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each  plaintiff  and  the  defendants  to  own  one  half  of  the 
notes,  and  the  same  to  be  divided  when  collected.  The 
plaintiff  purchased  the  notes  and  paid  for  them,  and  turned 
them  over  to  the  defendants,  and  that  defendants,  in  viola- 
tion  of  the  oral  agreement,  sold  the  notes  and  mortgage  with 
the  land,  and  that  plaintiff  is  entitled  to  damages  for  the 
amount  of  one  half  of  the  notes,  namely,  $720. 

"Defendants,  for  answer  to  plaintiff's  petition  as 
amended,  and  each  count  and  paragraph  thereof,  deny  each 
and  every  allegation  therein  contained,  except  as  expressly 
admitted. 

"Defendants  in  answer  admit  that  there  was  a  total 
indebtedness  and  incumbrance  of  approximately  $32,270 
against  the  real  estate  described  in  plaintiff's  petition,  and 
that  a  considerable  amount  of  said  incumbrance  was  then 
due  and  admits  that  the  Guaranty  Title  &  Realty  Company 
purchased  said  property  on  or  about  the  2d  day  of  May, 
1914,  subject  to  a  number  of  mortgages. 

"Expressly  deny  that  the  Guaranty  Title  &  Realty  Com- 
pany purchased  the  said  property  from  the  plaintiff,  and 
deny  that  plaintiff  has  or  ever  had  any  right,  title,  or  in- 
terest whatsoever  in  or  to  said  land  or  premises  or  any  part 
thereof.  Admits  that  the  Guaranty  Title  &  Realty  Com- 
pany sold  and  conveyed  the  land  to  F.  E.  Gill,  and  express- 
ly denies  that  plaintiff  has  been  damaged  in  the  sum  of 
$2,775,  or  any  other  sum  whatsoever." 

At  the  close  of  all  the  evidence,  defendants  moved  the 
court  to  instruct  the  jury  to  return  a  verdict  for  defend- 
ants, which  motion  was  overruled.  The  grounds  of  the  mo- 
tion, covered  by  the  22  assignments  of  error,  stated  as  con- 
cisely as  may  be,  are,  substantially,  that  the  evidence  is  in- 
sufficient to  sustain  a  verdict  for  plaintiff;  that  there  is  no 
competent  evidence  to  sustain  the  verdict;  and  that  the 
court  erred  in  permitting  incompetent  evidence;  that  there 
was  no  evidence  of  indebtedness,  or  that  the  deed  is  a  mort- 
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of  the  other  parties,  and  that  the  profits  arising  therefrom 
should  be  divided,  after  paying  incumbrances.  So  that  it 
would  appear  that  the  contract  was  for  a  division  of  the 
profits.  Plaintiff  is  not  seeking  to  create  any  interest  in 
the  land  by  his  testimony,  nor  a  transfer  thereof.  PlaintifE 
was  already  the  owner  of  the  land.  We  think  the  following 
authorities  sustain  our  position:  Doyle  v.  Burns,  123  Iowa 
488;  Pennybacker  v.  Leary,  05  Iowa  220;  Richards  v.  Grin- 
nelly  63  Iowa  44 ;  Bannon  v.  Beam,,  9  Iowa  395 ;  Cooley  v. 
Osborne,  50  Iowa  526 ;  Miller  v.  KemVuj,  55  Iowa  174 ;  Judd 
v.  Mosely,  30  Iowa  423. 

In  the  Doyle  case,  there  was  a  parol  contract  to  locate 
mining  claims  together.  The  claims  were  not  perfected. 
HeM  that  the  contract  was  not  withip  the  statute.  In  the 
Pennybacker  case,  there  was  a  parol  contract  for  a  partner- 
ship to  buy  and  sell  lands.  It  was  held  that  the  contract 
was  not  within  the  statute,  because  it  amounted  to  a  parol 
agreement  for  the  creation  of  a  partnership,  and  the  part 
of  the  agreement  obligating  the  parties  to  purchase  the  land 
was  but  an  incident  of  the  contract  of  partnership.  It  was 
simply  an  agreement  that  the  firm  would  buy  the  lands, 
and  that,  by  the  agreement,  neither  party  bought  or  sold 
lands.  Such  was  the  holding  in  the  Richards  case,  and  that, 
after  the  dissolution  of  the  partnership,  either  party  may 
establish  his  interest  in  the  partnership  land  without  such 
interest's  being  evidenced  by  a  written  contract.  In  the 
Bannon  case,  there  was  an  agreement  to  procure  a  convey- 
ance of  lands  by  another.  It  was  held  not  to  be  a  contract, 
within  the  statute,  and  that  it  might  be  proved  by  parol, 
because  it  was  not  one  affecting  real  estate,  in  the  sense  of 
the  law.  The  plaintiff  agreed  to  deliver  the  notes  for  a  title 
to  the  land,  and  the  defendants  obtained  the  title,  accord- 
ing to  plaintiff's  claim,  and  the  court  held  that  plaintiff 
should  be  permitted  to  show  that.  In  the  Cooley  case,  it 
was  held  that  an  agreement  to  foreclose  a  mortgage  and 
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convey  the  land  acquired  thereunder  to  another  is  not  within 
the  statute  of  frauds,  and  may  be  proved  by  parol ;  and  that 
the  case  is  within  the  principle  of  the  Bwrmon  case.  In  the 
Miller  case,  where  there  was  a  parol  agreement  by  the  gran- 
tee of  land  that,  in  case  he  sold  the  land  for  more  than  the 
price  paid,  one  half  the  excess  should  be  paid  to  the  gran- 
tor, it  was  held  that  this  does  not  create  an  interest  in  real 
estate,  and  is  not  within  the  statute  of  frauds.  In  the  Judd 
case,  the  owner  of  land  sold  at  tax  sale,  and  the  purchaser 
verbally  agreed  that  it  should  not  be  necessary  for  the  for- 
mer to  redeem,  in  order  to  save  his  rights;  that  the  pur- 
chaser should  receive  the  tax  deed,  and  then  quitclaim  to 
the  owner,  upon  his  paying  to  him  the  amount  he  would 
have  to  pay  to  redeem.  By  reason  of  such  representations 
and  agreements,  the  owner  was  deterred  from  making  re- 
demption within  the  time  allowed  by  law,  and  it  was  held 
that  the  transaction  was  in  no  sense  a  contract  for  the 
sale  of  an  interest  in  lands,  within  the  meaning  of  the  stat- 
ute of  frauds,  but  created,  instead,  an  implied  trust,  which 
equity  would  enforce  against  the  purchaser.  Some  of  the 
cases  are  cited  in  Rankin  v.  Smith,  174  Iowa  537,  where  it 
was  held  that,  under  the  contract  in  that  case,  there  was  no 
interest  in  land,  and  for  that  reason,  certain  funds  could 
be  held  under  garnishment. 

It  was  also  contended  by  appellee  that,  even  if  the 
contract  sued  upon  created  or  transferred  an  interest  in  the 
land  to  defendants,  or  any  of  them,  then  it  would  be  taken 
out  of  the  statute  by  the  payment  of  the  $4,800  that  de- 
fendants caused  to  be  paid.  It  may  be  that  some  of  the 
foregoing  cases  so  hold,  but  we  deem  it  unnecessary  to  fur- 
ther discuss  this  point. 

2.  As  already  stated,  the  appellants  strenuously  insist 
that,  since  plaintiff  has  the  burden  of  proof,  and  must  es- 
tablish his  claim  by  that  clear  evidence  required  in  such 
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of  the  other  parties,  and  that  the  profits  arising  therefrom 
should  be  divided,  after  paying  incumbrances.  So  that  it 
would  appear  that  the  contract  was  for  a  division  of  the 
profits.  Plaintiff  is  not  seeking  to  create  any  interest  in 
the  land  by  his  testimony,  nor  a  transfer  thereof.  Plaintiff 
was  already  the  owner  of  the  land.  We  think  the  following 
authorities  sustain  our  position :  Doyle  v.  Burns,  123  Iowa 
488;  Pennybacker  v.  Leary,  05  Iowa  220;  Richards  v.  Grin- 
ncll,  63  Iowa  44 ;  Bannon  v.  Becm,  9  Iowa  395 ;  Cooley  v. 
Osborne,  50  Iowa  526 ;  Hfiller  v.  KmdUj,  55  Iowa  174 ;  Judd 
v.  Mosely,  30  Iowa  423. 

In  the  Doyle  case,  there  was  a  parol  contract  to  locate 
mining  claims  together.  The  claims  were  not  perfected. 
Held  that  the  contract  was  not  within  the  statute.  In  the 
Pennybacker  case,  there  was  a  parol  contract  for  a  partner- 
ship to  buy  and  sell  lands.  It  was  held  that  the  contract 
was  not  within  the  statute,  because  it  amounted  to  a  parol 
agreement  for  the  creation  of  a  partnership,  and  the  part 
of  the  agreement  obligating  the  parties  to  purchase  the  land 
was  but  an  incident  of  the  contract  of  partnership.  It  was 
simply  an  agreement  that  the  firm  would  buy  the  lands, 
and  that,  by  the  agreement,  neither  party  bought  or  sold 
lands.  Such  was  the  holding  in  the  Richards  case,  and  that, 
after  the  dissolution  of  the  partnership,  either  party  may 
establish  his  interest  in  the  partnership  land  without  such 
interest's  being  evidenced  by  a  written  contract.  In  the 
Barmon  case,  there  was  an  agreement  to  procure  a  convey- 
ance of  lands  by  another.  It  was  held  not  to  be  a  contract, 
within  the  statute,  and  that  it  might  be  proved  by  parol, 
because  it  was  not  one  affecting  real  estate,  in  the  sense  of 
the  law.  The  plaintiff  agreed  to  deliver  the  notes  for  a  title 
to  the  land,  and  the  defendants  obtained  the  title,  accord- 
ing to  plaintiff's  claim,  and  the  court  held  that  plaintiff 
should  be  permitted  to  show  that.  In  the  Cooley  case,  it 
was  held  that  an  agreement  to  foreclose  a  mortgage  and 
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convey  the  land  acquired  thereunder  to  another  is  not  within 
the  statute  of  frauds,  and  may  be  proved  by  parol ;  and  that 
the  case  is  within  the  principle  of  the  Batmon  case.  In  the 
Mitler  case,  where  there  was  a  parol  agreement  by  the  gran- 
tee of  land  that,  in  case  he  sold  the  land  for  more  than  the 
price  paid,  one  half  the  excess  should  be  paid  to  the  gran- 
tor, it  was  held  that  this  does  not  create  an  interest  in  real 
estate,  and  is  not  within  the  statute  of  frauds.  In  the  Judd 
case,  the  owner  of  land  sold  at  tax  sale,  and  the  purchaser 
verbally  agreed  that  it  should  not  be  necessary  for  the  for- 
mer to  redeem,  in  order  to  save  his  rights;  that  the  pur- 
chaser should  receive  the  tax  deed,  and  then  quitclaim  to 
the  owner,  upon  his  paying  to  him  the  amount  he  would 
have  to  pay  to  redeem.  By  reason  of  such  representations 
and  agreements,  the  owner  was  deterred  from  making  re- 
demption within  the  time  allowed  by  law,  and  it  was  held 
that  the  transaction  was  in  no  sense  a  contract  for  the 
sale  of  an  interest  in  lands,  within  the  meaning  of  the  stat- 
ute of  frauds,  but  created,  instead,  an  implied  trust,  which 
equity  would  enforce  against  the  purchaser.  Some  of  the 
cases  are  cited  in  Rankin  v.  Smith,  174  Iowa  537,  where  it 
was  held  that,  under  the  contract  in  that  case,  there  was  no 
interest  in  land,  and  for  that  reason,  certain  funds  could 
be  held  under  garnishment. 

It  was  also  contended  by  appellee  that,  even  if  the 
contract  sued  upon  created  or  transferred  an  interest  in  the 
land  to  defendants,  or  any  of  them,  then  it  would  be  taken 
out  of  the  statute  by  the  payment  of  the  $4,800  that  de- 
fendants caused  to  be  paid.  It  may  be  that  some  of  the 
foregoing  cases  so  hold,  but  we  deem  it  unnecessary  to  fur- 
ther discuss  this  point. 

2.  As  already  stated,  the  appellants  strenuously  insist 
that,  since  plaintiff  has  the  burden  of  proof,  and  must  es- 
tablish his  claim  by  that  clear  evidence  required  in  such 
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cases,  therefore,  since  defendants  have  the 

2*  sufficiency:  greater  number  of  witnesses,  the  preponder- 

35nr°;SSSS; :     ance  is  with  the  defendants,  and  the  trial 

court  and  this  court  should  so  say,  as  a  mat- 
ter  of  law.  On  this  proposition  they  cite  Hanson  v.  Steph- 
enson, 32  Iowa  129 ;  Wadsworth  v.  Nevin,  64  Iowa  64.  They 
also  cite  authorities  to  the  proposition  that,  where  the  evi- 
dence on  an  issue  <rf  fact  is  in  equipoise,  or  there  is  any 
doubt  on  which  side  the  evidence  preponderates,  the  party 
having  the  burden  of  proof  fails  upon  that  issue,  and  wheth- 
er there  is  any  legal  and  sufficient  evidence,  is  a  question 
for  the  court.  We  do  not  understand  appellee  to  dispute 
the  last  proposition.  The  Hanson  case  was  an  action  in 
equity  for  specific  performance,  and  the  court  held  that  the 
evidence  was  in  equipoise  on  the  fact  proposition.  Such 
was  the  situation  in  the  Wadsworth  case,  an  action  to  fore- 
close a  mortgage.  Other  authority  is  cited,  by  appellants  to 
the  point  that  the  rule  requiring  the  plaintiff  to  prove  his 
case  by  a  preponderance  of  the  evidence  means  the  duty  of 
producing  evidence  to  satisfy  the  court.  In  the  instant 
case,  it  is  evident  that  plaintiff  produced  evidence  to  sat- 
isfy the  jury.  It  may  be  conceded  that,  in  rare  instances, 
a  "witness  may  be  so  discredited  by  contradictions,  or  his 
testimony  may  be  so  improbable  and  contrary  to  known 
facts,  as  that  his  testimony  should  be  entirely  disregarded ; 
but  such  is  not  the  situation  here.  Appellants'  proposition, 
boiled  down,  is  that,  because  they  have  a  larger  number  of 
witnesses  testifying  in  contradiction  of  the  plaintiff,  there- 
fore there  is  no  conflict.  This  is  not  the  rule.  We  are  not 
in  the  habit  of  counting  witnesses.  By  doing  so,  and  by 
sustaining  appellants'  contention  in  this  case,  we  would 
necessarily  lay  down  a  rule  that  a  certain  number  of  wit- 
nesses, opposed  to  a  smaller  number,  or  to  one,  would  con- 
stitute a  preponderance  of  evidence,  regardless  of  the  cred- 
ibility of  each  one.    Of  course,  this  should  not  be  done.    It 
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may  be  true  that,  ordinarily,  where  witnesses  are  of  equal 
credibility,  the  larger  number  should  outweigh  the  smaller ; 
but  where  there  is  a  conflict,  it  is  a  question  for  the  de- 
termination of  the  jury,  even  though  there  may  be  a  larger 
number  of  witnesses  on  one  side.  The  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their  testimony  are 
for  the  jury.  Appellee  cites  a  number  of  cases  to  the  prop- 
osition that  the  weight  of  the  evidence  and  credibility  of 
the  witnesses  are  for  the  jury  to  determine.  But  the  prop- 
osition is  so  well  settled  that  we  deem  it  unnecessary  to 
cite  the  cases.  But  see  Madden  v.  Baylor  Coal  Co.,  133 
Iowa  699,  705,  706;  Murphy  v.  Chicago  G.  W.  R.  Co.,  140 
Iowa  332,  338. 

It  is  our  conclusion  that  the  transaction  was  not  with- 
in the  statute  of  frauds,  and  that  plaintiff's  evidence  was 
competent  and  that  there  was  a  question  for  the  jury,  not- 
withstanding the  larger  number  of  witnesses  for  the  defend- 
ants. It  follows  that  the  judgment  of  the  district  court 
must  be,  and  it  is, — Affirmed. 

m 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Thomas  Pay,  Appellee,  v.  Chicago,  Rock  Island  &  Pacific 

Railway  Company,  Appellant. 

CABBIEBS:      Interstate    Commerce — Liability  for  Damages  under 

1  Oarmack  Amendment — Bales  of  Federal  Court  Control.  Since  the 
enactment  of  the  Carmack  Amendment,  Sec.  7,  Pars.  11  and  12, 
Ch.  3591,  34  St.  at  L.  595  (Sees.  8604a,  8604aa,  U.  S.  Comp.  St.), 
all  questions  relating  to  the  liability  of  a  common  carrier  for 
a  loss  or  damage  of  interstate  shipments  are  to  be  determined 
thereunder,  and  by  the  rules  declared  by  the  Federal  court,  all 
regulations  and  policies  of  the  particular  state  upon  the  sub- 
ject having  been  superseded  by  state  legislation. 

CABBIEBS:     Interstate  Commerce — Binding  Effect  of  Contract  Pro- 

2  visions.    The  design  of  the  Carmack  Amendment  was  to  avoid 
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the  possibility  of  discrimination  by  the  carrier  in  dealing  with 
shippers,  and  a  carrier  cannot  waive  a  contract  provision  re- 
quiring all  claims  for  damages  or  delay  to  be  made  in  writing 
within  four  months,  as  to  do  so  would  open  the  way  to  prefer- 
ences and  discriminations  between  shippers. 

CARRIERS:  Interstate  Commerce— Shelling  Corn  in  Transit — Neg- 
ri ligence.  An  interstate  carrier's  tariff  provision  that  corn  might 
be  shelled  in  transit,  and  a  notation  that  corn  shipped  was 
to  be  shelled  in  transit,  were  only  directions  as  to  how  tl^e 
shipment  was  to  be  handled,  and  did  not  constitute  a  contract 
that  the  carrier  should  shell  it. 

CARRIERS:  Interstate  Commerce — Shelling  Corn  in  Transit — Non- 
4  liability  of  Carrier.  Evidence  reviewed,  and  held  insufficient  to 
support  an  instruction  that  a  defendant  interstate  carrier, 
through  its  agent,  had  held  itself  out  to  the  plaintiff  as  having 
adequate  and  sufficient  shelling  facilities  forlorn  at  a  certain 
point,  or  had  contracted  or  arranged  for  such  shelling. 

Appeal  from  Johnson  District  Court. — K.  P.  Howell, 

Judge. 

July  1,  1919. 

Action  for  damages  consequent  on  delay  in  shipping 
corn  by  plaintiff  from  Oxford,  Iowa  City,  and  Tiffin  to 
Chicago,  Illinois,  over  the  defendant's  line  of  railway,  re- 
sulted in  the  verdict  against  the  defendant  and  judgment 
thereon.  Both  parties  appeal,  defendant's  appea]  being 
first  perfected. — Reversed. 

F.  W.  Sargent,  Messer,  Clearmcm  d  Olson,  and  J.  H. 
Johnson,  for  appellant. 

Ball  &  Ball,  and  F.  A.  Cooper,  for  appellee. 

Ladd,  C.  J. — I.  The  plaintiff  was  engaged  in  the  busi- 
ness of  buying  and  shipping  corn  to  Chicago,  Illinois,  over 
the  defendant's  line  of  railway  from  Tiffin,  Oxford,  and 
Iowa  City,  and  having  it  shelled  en  route  at  Davenport. 
Ten  carloads  were  shipped  during  August  and  September. 
The  dates  of  delivery  of  the  corn  to  defendant,  by  it  to  the 
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Davenport  Elevator  Company  to  be  shelled,  the  return  by 
it  to  defendant,  and  its  arrival  in  Chicago,  are  as  follows : 

* 

Car  No.  Delivered     Reached    Elevator  Elevator  Co.  Arrived 


To  Del 

rt.  1 

)avenp 

ort. 

Company 
Notified. 

Finished 
Shelling. 

in 
Chicago. 

1912 

1912 

> 

1912 

1912 

1912 

64206 

Aug. 

20 

Aug. 

24 

Aug.  26 

Sept.  16 

Sept.  25 

120665 

Sept. 

5 

Sept. 

5 

Sept.  5 

Oct.   4 

Oct.   7 

36588 

Aug. 

31 

Sept. 

4 

Sept.  4 

Sept.  27 

Oct.   2 

11844 

Aug. 

30 

Sept. 

3 

Sept.  3 

Sept.  19 

Sept.  22 

202077 

Sept. 

3 

Sept. 

7 

Sept.  7 

Oct.   2 

Oct.   4 

61036 

Sept. 

4 

Sept. 

7 

Sept.  7 

Oct.   2 

Oct.   7 

201141 

Sept. 

9 

Sept. 

23 

Sept.  23 

Oct.  17 

Oct.  21 

122478 

Sept. 

11 

Sept. 

13 

Sept.  13 

Sept,  13 

Oct.  19 

103990 

Sept. 

13 

Sept. 

21 

Sept.  21 

Oct.  19 

Oct.  22 

2480 

Aug. 

30 

Sept. 

20 

Sept.  20 

Oct.  15 

Oct.  25 

The  parties  agreed  that  the  ordinary  or  u$ual  time  for 
transporting  this  corn  from  the  various  stations  to  Chicago 
was  at  that  time  five  days,  and  when  billed  "Stop  to  shell 
at  Davenport,"  seven  days,  when  there  was  no  delay  in 
shelling  the  corn.  It  was  further  agreed  that  all  claims 
for  damages  consequent  on  delay  were  filed  within  four 
months  after  the  several  cars  arrived  at  their  destination, 
except  cars  Nos.  11844,  202077,  and  61036,  and  that  claims 
on  these  three  cars  were  not  filed  in  writing  with  the  de- 
fendant until  September  21,  1913.  All  of  the  bills  of  lad- 
ing yreve  of  standard  form,  approved  by  the  interstate  com- 
merce commission,  containing  the  clause  "that  claims  for 
loss,  damage  or  delay  must  be  made  in  writing  to  the  car- 
rier at  the  point  of  delivery  or  at  the  point  of  origin  with- 
in four  months  after  delivery  of  the  property,  or,  in  case 
of  failure  to  make  delivery,  then  within  four  months  after 
reasonable  time  for  delivery  has  elapsed."     The  plaintiff 
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appealed  from  the  order  of  the  court  reject- 
ing the  claim  for  damages  because  of  the 

lm  tiwfit? com""  delay  of  the  three  cars  last  mentioned,  con- 
for  damages    y    tending,  as.  was  pleaded,  that  the  defendant 

under  Car- 

mack  Amend-       had  waived  the  limitation   above  set  out. 

ment :  rules 

of  Federal  He  relies  on  Hudson  &  Co.  v.  Northern  Pac. 

court  control. 

R.  Co.,  92  Towa  231,  and  other  like  decisions. 
Since  the  enactment  of  the  Carmack  Amendment  by 
Congress,  all  questions  relating  to  a  common  carrier,  lia- 
bility for  loss,  or  damage  to  interstate  shipments  are  to  be 
determined  thereunder  and  by  the  rules  declared  by  the  Fed- 
eral court,  this  legislation  having  superseded  all  regula- 
tions and  policies  of  a  particular  state  upon  the  subject. 
Missouri,  K.  d  T.  R.  Co.  v.  Harriman,  227  U.  8.  057  (57 
L.  Ed.  690).  The  decisions  relied  upon  were  rendered  prior 
to  that  time,  and  for  this  reason  are  not  controlling.    The 

design  of  that  amendment  was  to  avoid  all 

2.  carriers  :  in-      possibility  of  discrimination  by  the  carrier 

merce:  binding    in  dealing  with  shippers.     That  to  permit 

effect  of  con-  b  tri  r 

tract  provisions,   waiver  would  open  the  door  to  preference 

seems  self-evident.  In  PMllips  Co.  v.  Grand 
Trunk  W.  R.  Co.,  236  U.  S.  662  (59  L.  Ed.  774),  the  point 
considered  was  whether  a  carrier  might  waive  a  statute  of 
limitations  relative  to  the  filing  of  claims  with  the  inter- 
state commerce  commission,  and  with  reference  thereto,  the 
court  said : 

"The  obligation  of  the  carrier  to  adhere  to  the  legal 
rate,  to  refund  onlyjvhat  is  permitted  by  law,  and  to'ti4at 
all  shippers  alike,  would  have  made  it  illegal  for  the  car- 
riers, either  by  silence  or  by  express  waiver,  to  preserve  to 
the  Fhillips  Company  a  right  of  action  which  the  statute  re- 
quired should  be  asserted  within  a  fixed  period.  To  have 
one  period  of  limitation  where  the  complaint  is  filed  before 
the  commission,  and  the  varying  periods  of  limitation  of 
the  different  states,  where  a  suit  was  brought  in  a  court  of 
competent  jurisdiction,  or  to  permit  a  railroad  company 
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to  plead  the  statute  of  limitations  as  against  some  and  to 
waive  it  as  against  others,  would  be  to  prefer  some  and  dis- 
criminate against  others,  in  violation  of  the  terms  of  the 
Commerce  Act,  which  forbids  all  devices  by  which  such 
results  may  be  accomplished.  The  prohibitions  of  the  stat- 
ute against  unjust  discrimination  relate,  not  only  to  in- 
equality of  charges  and  inequality  of  facilities,  but  also  to 
the  giving  of  preferences  by  means  of  consent*  judgments  or 
the  waiver  of  defenses  open  to  the  carrier.  The  railroad 
company,  therefore,  was  bound  to  claim  the  benefit  of  the 
statute  here." 

There,  a  statutory  limitation  was  involved,  while  here, 
it  is  one  by  contract;  but  neither  may  be  avoided,  under  the 
Interstate  Commerce  Act,  by  the  "giving  of"  preferences  by 
means  of  consent  judgments  or  the* waiver  of  defenses  open 
to  the  carriers.  The  precise  point  was  covered  in  Georgia. 
F.  &  A.  R.  Co.  v.  Blush  Milling  Co.,  241  U.  S.  190  (60  L. 
Ed.  948),  where  the  claim  was  based  on  the  misdelivery  of 
and  injury  to  flour  shipped,  and  the  contention  was  that 
the  limitation  clause  was  inapplicable,  and  that  the  carrier, 
in  making  misdelivery,  converted  the  flour,  and  thus  aban- 
doned the  contract.  The  court,  after  deciding  that  this 
clause  might  not  be  obviated  by  the  mere  form  of  the  ac- 
tion, observed,  with  reference  to  abandoning  the  contract, 
that: 

"The  parties  could  not  waive  the  terms  of  the  contract 
under  which  the  shipment  was  made,  pursuant  to  the  Fed- 
eral act;  nor  could  the  carrier,  by  its  conduct,  give  the 
shipper  the  right  to  ignore  these  terms  which  were  appli- 
cable to  that  conduct,  and  hold  the  carrier  to  a  different 
responsibility  from  that  fixed  by  the  agreement  made  un- 
der the  published  tariffs  and  regulations.  A  different  view 
would  antagonize  the  plain  policy  of  the  act,  and  open  the 
door  to  the  very  abuses  at  which  the  act  was  aimed." 

See;  also,  Chicago  &  A.  R.  Co.  v.  Kirby,  225  XL  S.  155 

Vol.    180    I  a.— 37. 
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(56  L.  Ed.  1033,  Ann.  Cas.  19UA,  501) ;  Olivet  Bros.  v. 
Pennsylvania  R.  Co.,  88  N.  J.  L.  241  (96  Atl.  582) ;  Banaka 
v.  Missouri  Pac.  R.  Co.,  193  Mo.  App.  345  (186  S.  W.  7). 

Under  the  rule  of  equality,  as  sought  to  be  established 
by  the  Carmack  Amendment,  the  carrier  may  not  say  to 
one  shipper,  "I  will  insist  on  the  strict  observance;,  of  the 
clause  requiring  you  to  file  your  claim  within  four  months," 
and  to  another,  "I  will  release  you  entirely  from  that  re- 
quirement." Surely,  this  would  be  waiving  a  defense  open 
to  the  carrier,  and  a  discrimination  as  between  shippers. 
Whether  the  carrier  might  estop  itself  from  raising  the 
defense,  by  misleading  the  shipper  prior  to  the  expiration 
of  the  time  limit  within  which  notice  must  be  given,  we 
have  no  occasion  to  decide,  as  the  point  is  not  raised  by 
pleading  or  in  brief.  Emory  &  Co.  v.  Wabash  R.  Co.,  183 
Iowa  687,  has  no  application;  for  the  ruling  of  In  tJve 
Matter  of  Bills  of  Lading,  29  Interst.  Com.  Com'n.  Rep. 
417,  was  not  pleaded,  introduced  in  evidence,  or  in 
any  way  called  to  the  attention  of  the  district  court,  and  it 
was  not  required  to  take  judicial  notice  of  the  order  con- 
tained therein.  Robinson  v.  Baltimore  &  0.  R.  Co.,  222  U. 
S.  506  (56  L.  Ed.  288,  289).  There  was  no  error  in  with- 
drawing the  claims  for  damages  consequent  on  delay  in 
transporting  the  corn  in  three  of  the  cars. 

II.  The  petition  contains  two  counts  concerning  the 
shipment  of  each  carload,  one  praying  for  damages  in  con- 
sequence of  a  breach  of  the  contract  in  the  shipment,  and 

the  other  for  'damages  owing  to  negligence 
3.  cabbibbb  :  in-      in  carrying  out  the  terms  of  the  contract. 

terstate  com-  y      ° 

ingrCcorn"bin  !"       *n  eac^  °*  these  counts,  it  is  alleged  that  the 
jSSt:  DegU"     defendant,  in  the  bill  of  lading,  undertook 

to  haul  over  its  line  a  car  "of  ear  corn  and 
to  shell  the  same  at  Davenport,  Iowa,  and  to  deliver  the 
same  io  plaintiff's  commission  merchant  *  *  *  at  Chi- 
cago, 111." 
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The  defendant  argues  that,  if  so,  and  if  it  undertook 
to  shell  the  corn,  this  was  illegal,  for  that  it  was  not  covered 
by  the  schedule  or  tariff  of  rates  filed  with  the  Interstate 
Commerce  Commission,  and  posted  as  required  by  law  in 
defendant's  depot  or  freighthouse.  It  appears  that  the 
schedule  or  tariff  did  contain  the  following  clauses  : 

"(A)  Wheat,  corn,  rye,  oats,  or  barley,  originating  at 
stations  on  the  Chicago,  Rock  Island  &  Pacific  Railway,  or 
connecting  lines,  as  specifically  provided  in  Item  No.  22, 
may  be  cleaned,  milled,  malted,  or  manufactured ;  grain  or 
grain  products  may  be  mixed;  corn  may  be  shelled;  seeds 
may  be  cleaned  or  mixed  in  transit  at  any  station  on  the 
Chicago,  Rock  Island  &  Pacific  Railway  on  and  east  of  the 
Missouri  River,  $nd  the  product  forwarded  to  ultimate  des- 
tination on  the  following  basis : 

"(B)  Current  tariff  rates  applicable  on  the  commodity 
as  forwarded  from  transit  station, — figured  from  original 
point  of  shipment  of  grain  or  its  products  or  seeds  to  ulti- 
mate destination, — plus  following  additional  charge  for 
out  of  line  or  back  haul,  if  any." 

This  merely  permits  the  shipper  to  have  his  corn  shelled 
en  route,  but  does  not  obligate  the  carrier  to  do  the  shelling. 
If  the  carrier  had  this  done,  it  was  merely  acting  as  the 
shipper's*  agent  in  so  doing.  Nothing  in  the  clause  quoted 
nor  in  the  nature  of  defendant's  business  indicated  that  it 
undertook  to  shell  the  corn.  Nor  do  the  rates  charged  war- 
rant such  an  inference.  The  notation  that  the  corn  was  to 
be  shelled  at  Davenport  was  no  more  than  a  direction  how 
the  shipment  was  to  be  handled,  and  did  not  constitute  a 
contract  that  defendant  would  shell  it.  Moreover,  the 
amount  paid  the  Davenport  Elevator  Company  for  shell- 
ing the  corn  was  added  to  the  freight  charges,  as  found  in 
the  schedule,  and  both  were  paid  by  the  commission  mer- 
chant acting  for  plaintiff,  and  with  the  commission  deducted 
from  the  proceeds  of  the  corn.  This  advised  plaintiff  that 
shelling  of  the  corn  was  treated  as  distinct  from  the  car- 
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riage,  and,  as  will  later  appear,  plaintiff  had  no  reason 
for  supposing,  if  he  so  did,  that  defendant  was  engaged  in 
the  business  of  shelling  corn.  For  these  reasons,  we  con- 
cur in  the  trial  court's  ruling  that  the  contract  did  not  pur- 
port to  require  defendant  to  shell  the  corn.  This  disposes 
of  the  point  raised  by  defendant  that  a  railroad  company 
engaged  in  interstate  commerce  may  not  contract  to  shell 
corn  en  route  or  otherwise. 

III.  The  jury  was  told  that,  if  the  defendant  was 
merely  an  agent  of  plaintiff  to  have  the  corn  shelled,  and 
did  not  undertake  to  do  so  itself,  it  would  not  be  responsible 

for  any  delay  by  the  Davenport  Elevator 
4.  cahbiers  :  in-      Coinpaiiv,  "unless  the  plaintiff  has  shown 

terstate  com-  x       *  7  r 

cornCein  transit*-    »V0U'  ^y  a  preponderance  of  the  evidence, 
c^rnrierbillty  of      that  the  defendant,  through  its  agents  or 

employees,  had,  for  a  number  of  years  prior 
to  and  during  the  time  of  the  shipments  in  controversy, 
held  itself  out  to  the  plaintiff  as  having  adequate  and  suffi- 
cient shelling  faeilities  at  Davenport,  Iowa,  or  that  it  had 
contracted  or  arranged  for  such  shelling,  and  would  under- 
take to  provide  for  the  shelling  of  the  corn  shipped  over 
its  line  from  the  points  at  which  the  corn  in  controversy 
was  shipped,  if  it  was  so  desired  by  the  shipper,  and  that 
the  plaintiff  relied  upon  these  representations  in  shipping 
the  corn  in  controversy.     *     *     *" 

The  correctness  of  this  instruction  is  challenged  for 
that,  as  is  said,  the  record  is  without  evidence  to  support  it. 
The  evidence  is  undisputed  that  the  Davenport  Elevator 
Company  operated  the  only  cornsheller  on  the  direct  line  of 
defendant's  railway  from  the  shipping  points  named  to 
Chicago;  that  the  defendant  had  no  interest  whatever  there- 
in; that,  upon  the  arrival  of  the  several  cars  of  corn  in 
Davenport,  it  promptly  notified  the  elevator  company  that 
the  carloads  were  there,  ready  to  be  shelled ;  that,  upon  re- 
ceiving notice  from  the  elevator  company,  the  cars  were 
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% placed  upon  the  track  where  desired  by  it,  and  were  re- 
moved therefrom  as  soon  as  notice  was  received  that  the 
corn  was  shelled ;  that  the  bills  for  shipping  the  corn  were 
immediately  presented  to  the  railway  company,  which  ad- 
vanced the  price  and  added  the  same  to  its  freight  charges, 
and  these  were  paid  by  the  consignee  and,  upon  the  sale  of 
the  corn,  were,  with  the  commission  merchant's  commission, 
deducted  from  the  proceeds  of  the  corn,  and  the  balance  re- 
mitted by  said  merchant  to  plaintiff.  There  was  nothing  in 
the  method  of  dealing,  then,  to  mislead  plaintiff  into  sup- 
posing that  the  defendant  was  shelling  the  corn,  or  was 
doing  otherwise  than  getting  this  done  for  the  shipper.  Nor 
was  there  anything  in  the  tariff  schedule,  or,  as  we  have 
seen,  in  the  endorsement  and  shelling,  to  mislead  anyone 
into  thinking  that  the  railway  company  actually  shelled 
the  corn,  or  acted  otherwise  than  in  behalf  of  the  shipper. 
The  only  other  evidence  bearing  thereon  is  that  of  plaintiff 
that  he  learned  "how  to  ship  ear  corn  from  the  Rock  Island 
agent  at  Iowa  City  eight  years  ago  or  longer." 

"Q.  Just  tell  the  jury  how  you  came  to  do  that?  A.  I 
wanted  to  ship  some  ear  corn,  and  I  have  heard  of  it  being 
shelled  in  transit;  so  I  went  to  the  Rock  Island  depot  and 
asked  the  agent  if  they  had  any  shelters  that  shelled  com 
in  transit,  and  the  agent  told  me  he  didn't  know  of  any 
just  then, — they  used  to  have  one  at  Nichols  Station;  but 
he  would  look  it  up.  In  the  meantime,  he  looked  it  up. 
When  I  got  ready  to  ship,  when  I  came  in,  they  billed  it 
out  to  stop  at  Davenport  to  shell.  Q.  Who  told  yon?  A. 
Some  of  the  Rock  Island  agents, — I  can't  remember  just 
wrho  it  was.  Q.  How  did  he  tell  you  to  bill  it?  A.  He 
marked  it  himself.  Q.  Since  that  time,  I  will  ask  you 
whether  or  not  you  have  been  in  the  habit  of  sending  corn 
to  be  shelled  en  route?  A.  Yes,  often.  Q.  Were  you  at 
any  time  told  by  the  railroad  company  or  any  of  its  officers, 
prior  to  the  time  you  shipped  these  cars  in  question  in  this 
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case,  as  to  who  did  the  shelling  at  Davenport?  A.  No. 
Q.  Did  you  ever  know?    A.  No." 

A  former  agent  of  defendant's  testified  that: 

"When  a  person  wanted  to  ship  a  car  of  corn  to  be 
shelled  in  transit,  he  would  come  in  and  inquire  about  shell- 
ing arrangement.  There  was  a  tariff  which  gives  the  rules 
and  .regulations  to  show  where  corn  can  be  shelled  in  tran- 
sit: for  instance,  like  Chicago.  My  recollection  is,  in  ship- 
ping to  Chicago,  corn  would  be  shelled  at  Davenport." 

Cross-examination:  "All  of  these  matters  I  have  been 
testifying  about  were  covered  by  the  tariffs.  When  people 
would  come  in  and  want  to  know  what  arrangement  they 
could  make  about  shelling  in  transit,  T  would  look  up  the 
tariffs." 

This  is  all  of  the  evidence  bearing  on  whether  defend- 
ant's employees  held  out  the  idea  that  it  had  adequate  or 
sufficient  shelling  facilities  at  Dayenport,  or  had  contract- 
ed or  arranged  for  such  shelling.  That  it  is  utterly  insuf- 
ficient to  warrant  such  an  inference  is  too  clear  for  argu- 
ment. Nothing  was  said  as  to  its  facilities,  and  no  one 
even  intimated  the  existence  of  a  contract  or  arrangement 
for  doing  it.  Of  course,  that  the  corn  could  or  would  be 
shelled  in  transit  was  to  be  inferred ;  but  further  than  this 
does  not  appear,  and  no  other  implication  is  open  than 
that  defendant  would  procure  this  to  be  done  in  plaintiff's 
behalf.  Because  of  the  error  in  this  instruction,  the  judg- 
ment must  be  and  is — Affirmed  on  plaintiff's  appeal;  Re- 
versed, on  defendant's  appeal. 

Evans,  Freston,  and  Salinger,  JJ.,  concur. 


B.  F.  Hollingshead,  Appellee,  v.  Walter  Watkins,  Ap- 
pellant. 
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AbdAULT   AND  BATTEBT:     Evidence — Jury  Question.     Evidence 

1  reviewed,  in  an  action  for  damages  for  assault  and  battery,  and 
field  that,  under  the  different  versions  of  the  two  parties  to  the 
fight,  there  was  a  question  for  the  jury. 

ASSAULT   AND    BATTERY:     Civil   Action— Evidence — Sufficiency. 

2  In  a  civil  assault  and  battery  action,  where  the  defendant,  a 
younger  man,  was  6  feet  tall,  and  weighed  2*17  pounds,  and 
the  plaintiff  was  a  small  man,  weighing  145  pounds,  the  find- 
ing of  the  jury  that  the  defendant  was  himself  the  aggressor 
has  support  in  the  evidence. 

TRIAL:     Verdict — Excessiveness — Assault  and  Battery.    Where  the 

3  amount  of  actual  damages  in  a  civil  action  for  assault  and 
battery,  as  distinguished  from  exemplary  damages,  was  dis- 
closed by  the  verdict  for  the  plaintiff  for  $500,  the  Supreme 
Court,  upon  the  record,  was  unable  to  say  that  the  actual 
damages  could  not  have  exceeded  $100. 

EVIDENCE:     Opinion  Evidence — Estimates   Not  Binding  on  Jury. 

4  In  an  action  for  damages  for  conversion  of  straw  in  a  stack, 
the  jury  was  not  bound  to  give  exactness  to  any  estimate*  as  to 
its  value  or  of  the  quantity,  and  has  the  right  to  fix  upon  any 
value  and  approximate  quantity  within  the  range  of  the  tes- 
timony. 

i 

ASSAULT   AND    BATTERY:     Civil   Action— Evidence — Sufficiency. 

5  In  an  action  for  assault  and  battery  upon  plaintiff's  wife, 
where  the  wife  had  rushed  to  the  aid  of  her  husband,  when 
she  saw  him  on  the  ground  and  the  defendant  inflicting  punish- 
ment upon  him,  and  the  defendant  struck  her  in  the  mouth, 
resulting  in  a  severe  injury,  she  had  a  cause  of  action  for 
assault  and  battery,  regardless  of  whether  the  blow  caused 
other  injuries,  two  months  later. 

TRIAL:     Requested  Instructions — Special   Interrogatories-— Ultimate 

6  Facts.  In  an  action  for  assault  and  battery  upon  a  wife,  where 
her  injuries  were  alleged  to  include  a  miscarriage,  such  as  would 
enhance  the  amount  of  the  verdict,  a  requested  special  inter- 
rogatory as  to  whether  the  act  of  the  defendant  caused  the 
miscarriage  called  for  a  fact  ultimate  and  decisive  as  to  a  very 
substantial  part  of  her  recovery. 

APPEAL  AND  ER$OR:     Questions  of  Fact,  Verdicts,  and  Findings 

7  — New  Trial — Refusal  of  Special  Interrogatories — Discretion  of 
Court.  Where,  in  passing  upon  the  motion  for  a  new  trial, 
the  trial  court  was  satisfied  that  his  refusal  to  submit  a  special 
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interrogatory  was  unfair  to  the  defendant,  although  he  would 
not  have  been  bound  to  have  given  it,  the  Supreme  Court  should 
not  interfere  with  the  discretion  thus  exercised. 

TRIAL:  Requested  Instructions— Special  Interrogatories — No  N«- 
8  cessity  for  Submission  to  Counsel.  Where  requests  for  special 
interrogatories  are  made  to  the  court  and  refused  in  proper 
time  to  have  submitted  them  to  the  adverse  attorneys  before 
the  commencement  of  the  argument,  as  provided  by  Sec.  3727, 
Code,  1897,  there  was  no  occasion  to  submit  them  to  the  adverse 
attorneys,  and  it  was  not  essential  that  this  should  be  done 
before  the  request  therefor  was  submitted  to  the  court. 

Appeal  from  Wright  DiMrict  Court. — H.  E.  Fry,  Judge. 

Jl'LY  1,  1919. 

Action  for  damages.  The  petition  was  in  three  counts. 
Two  of  the  counts  claimed  damages  for  assault  and  battery, 
and  the  third  claimed  damages  for  the  conversion  of  straw. 
There  was  a  verdict  for  the  plaintiff  upon  all  the  counts. 
A  motion  for  new  trial  was  sustained  as  to  the  second 
count  and  overruled  as  to  the  others.  Judgment  was  en- 
tered on  the  verdict  as  to  the  first  and  third  counts.  The 
defendant  appeals.  Later,  the  plaintiff  also  appealed  from 
the  order  granting  new  trial  as  to  the  second  count.  The 
defendant  is  designated  as  the  appellant. — Affirmed. 

MvGrath  dc  Arrherd,  for  appellant. 

Sylvester  Fly  tin  and  Eugene  Schaffter,  for  appellee. 

Evans,  J. — I.  On  the  first  count  of  his  petition,  the 
plaintiff  recovered  verdict  for  |500  damages  for  assault  and 
battery.  Upon  the  second  count,  he  recovered  verdict  for 
|1,800  for  damages  for  assault  and  battery  upon  his  wife, 
the  cause  of  action  having  been  assigned  by  her  to  the  plain- 
tiff. Upon  the  third  count,  the  plaintiff  recovered  verdict 
for  #35.  The  general  ground  of  reversal  urged  by  the  appel- 
lant as  to  the  first  count  is  that  the  verdict  for  foOO  was 
excessive,  and  was  the  result  of  passion  and  prejudice.    The 
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general  line  of  argument  is  that  the  injury  inflicted  upon 
the  plaintiff  was  comparatively  slight,  and  that  the  actual 
damages  sustained  could  not  exceed  the  sum  of  f  100,  and 
that  it  was  excessive  to  allow  $400  as  exemplary  damages. 
The  salient  facts  in  the  case  are  that,  at  the  time  of  the 
altercation  between  the  parties,  and  for  some  years  prior 
thereto,  the  plaintiff  was  and  had  been  a  tenant  upon  the 

farm  of  the  defendant.    His  lease  was  about 

• 

1#  batter?-  Aevi-  *°  exP*re«  an(l  l|e  was  about  to  remove  from 
questionUry  tlie  premises.  To  that  end,  he  held  a  pub- 
lic sale  upon  the  premises,  and  in  his  sale 
notices,  he  listed  for  sale  a  stack  of  straw.  The  defendant 
appeared  at  the  sale  and  notified  those  in  attendance  that 
the  plaintiff  had  no  right  to  sell  such  straw,  the  defendant 
then  believing  that  his  lease  /orbade  the  removal  of  the 
straw.  This  action  of  the  defendant's  was  effective  in  stop- 
ping the  sale  of  the  straw.  A  few  days  later,  the  plaintiff 
sold  to  a  neighbor  a  small  load  of  the  straw,  at  a  price  of 
$1.50.  Learning  of  this  fact,  the  defendant  appeared  at  the 
plaintiff's  home  upon  the  premises,  and  opened  the  alterca- 
tion with  a  protest  against  the  conduct  of  the  plaintiff  in 
selling  the  load  of  straw,  the  plaintiff  contending  for  his 
right  so  to  do.  According  to  the  story  of  the  plaintiff,  the 
defendant  knocked  him  down  and  held  him  upon  the  ground, 
while  he  beat  him  with  his  fist  upon  the  face.  The  particu- 
lar target  of  the  defendant's  blows  was  the  plaintiff's  eye. 
The  plaintiff's  face  was  braised,  and  his  eye  whs  bloodshot 
and  black  for  many  weeks.  The  contention  of  the  defend- 
ant in  evidence  was  that  he  acted  only  in  self-defense;  that 
the  plaintiff  assaulted  him  by  striking  him  upon  the  breast; 
that  the  defendant  acted  only  in  reasonable  self-defense; 
and  that  the  punishment  inflicted  by  him  upon  the  plain- 
tiff while  upon  the  ground  was  intended  only  to  disable  him 
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from  renewing  his  assault  upon  the  defend- 
2.  assault  and       ant.    We  need  not  dwell  upon  the  differing 

BATTEBYC    civil  . 

action :  evi-         versions  of  the  two  parties  to  the  fight. 

dence :  suffl- 

ciency.  That  question  was  for  the  jury.    When  it 

is  considered  lhat  the  defendant  was  the 
younger  mail,  and  that  he  was  6  feet  tall,  and  weighed  217 
pounds,  whereas  the  plaintiff  was  a  small  man,  weighing 
145  pounds,  the  finding  of  the  jury  that  the  defendant  was 
himself  the  aggressor  may  well  be  tolerated  by  the  court,  as 
not  lacking  support  in  the  evidence.  The  defendant's  claim 
that  the  plaintiff  struck  him  on  the  breast  is  suggestive  of 
the  traditional  "slap  upon  the  wrist,"  and  is  not  indicative 
of  great  menace  to  the  defendant. 

We  must,  therefore,  consider  the  case  upon  the  theory 
that  the  jury  properly  found  the  defendant  as  the  aggres- 
sor. The  aggression  had  no*  mitigation  in  the  circumstanc- 
es. If  the  defendant  had  been  right  in  his  contention  con- 
cerning the  straw,  his  grievance  would  have  been  exceed- 
ingly petty.  But  he  was  in  the  wrong  in  his  contention. 
The  lease  did  not  forbid  the  plaintiff  from  removing  straw. 
The  defendant  could  have  ascertained  that  fact  by  reference 
to  the  lease  more  easily  than  he  could  pursue  the  course 
which  he  did. 

Whether  the  exemplary  damages  allowed,  if  any,  were 
out  of  proportion  to  the  amount  of  the  actual  damages,  the 
record  does  not  enable  us  to  speak.    The  amount  of  actual 

damages,  as  distinguished  from  exemplary 

3"  dictAL excess         damages,  is  not  disclosed  by  the  verdict. 

^"SttSr11"   We  ™nn°t  **y>  «Pon  this  record,  that  the 

actual  damages  could  not  have  exceeded 
$100,  as  contended  by  appellant.  Plaintiff  was  entitled  to 
actual  damages  for  both  physical  and  mental  suffering.  The 
plaintiff  carried  the  marks  of  the  combat  upon  his  counte- 
nance for  many  weeks.  This  fact  contributed  to  his  humil- 
iation and  mental  suffering.     It  cannot  be  said,  we  think, 
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that  the  jury  might  not  have  allowed  as  actual  damages  a 
very  substantial  proportion  of  the  amount  of  the  verdict 
rendered.  While  it  is  urged  that  the  verdict  was  the  re- 
sult of  passion  and  prejudice,  yet  the  record  discloses  no 
evidence  of  such  passion  and  prejudice,  except  the  size  of 
the  verdict  While  the  verdict  is,  perhaps,  fully  as  large 
as  it  ought  to  be,  we  see  no  ground,  upon  the  record,  for 
saying,  as  a  matter  of  law,  that  it  is  larger  than  it  pught  to 
be.  .  The  defendant  availed  himself  of  the  privilege  of  com- 
bat, regardless  of  cost.  It  has  proven  to  be  more  expensive 
than  he  supposed.  Peace  terms  are  seldom  acceptable  to 
the  party  upon  whom  they  fall.  It  is  the  clear  policy  of  the 
law  to  make  trial  by  combat  odious  and  discouraging.  We 
cannot,  therefore,  weigh  the  evidence  or  split  argument  too 
finely,  for  the  purpose  of  reducing  the  verdict  of  the  jury. 
The  trial  court  overruled  the  defendant's  motion  as  to  this 
count. 

II.  The  jury  allowed  the  plaintiff  on  the  third  count 
the  sum  of  $35.  The  defendant  insists  that  there  was  no 
evidence  to  sustain  such  verdict.     Plaintiff  sued  on  this 

count  for  15  tons  of  straw  at  (5.00  a  ton. 
4.  evidence  :  As  to  the  actual  quantity  of  straw,  the  evi- 

opinion  evi- 
dence: esti-         dence  of  witnesses  varied  from  4  tons  to  8, 

mates  not  bind- 
ing on  jury.  12,  and  15  tons.  As  to  the  value,  the  esti- 
mates varied  at  from  $4.00  to  $5.00  per  ton, 
and  $2.00  to  $3.00  per  load.  Assuming  that  the  jury  found 
the  quantity  at  7  tons,  and  the  price  at  $5.00,  the  theory  of 
the  plaintiff  is  that  no  witness  testified  to  7  tons  in  quan- 
tity. All  the  evidence  on  the  subject  was  estimate  and  ap- 
proximation. Some  witnesses  gave  the  dimensions  of  the 
stack,  and  even  these  estimates  differed  materially.  The 
jury  was  not  bound  to  give  exactness  to  any  estimate. 
Within  the  range  of  the  testimony,  it  had  a  right  to  fix  up- 
on the  approximate  quantity,  even  though  the  amount  thus 
fixed  was  less  than  all  the  larger  estimates  and  more  than 
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all  the  smaller  ones.  We  think  the  trial  court  properly  sus- 
tained the  verdict  as  to  this  count. 

III.     The  trial   court  granted  a  new  trial  as  to  the 
cause  of  action  set  forth  in  the  second  count.    The  verdict 
rendered  was  $1,800.     This  count  was  predicated  upon  al- 
leged assault  and  battery  upon  the  wife  of 

5.  assault  and       the  plaintiff.     The  plaintiff  took  the  same 

BATTEHY  :    civil  r  r 

dene? -:  sum-         ^y  assignment  from  his  wife.    The  evidence 
ciency.  pertaining  thereto  was,  in  brief,  that  the 

wife  rushed  to  the  aid  of  her  husband,  when 
she  saw  him  upon  the  ground  and  saw  the  defendant  inflict- 
ing punishment  upon  him ;  that  she  took  hold  of  the  defend- 
ant, and  implored  him  to  save  the  life  of  her  husband;  that 
the  defendant  struck  her  in  the  mouth.  It  was  further  made 
to  appear  that  the  wife  was  two  months  advanced  in  preg- 
nancy. Two  months  thereafter,  she  suffered  a  miscarriage, 
from  which  other  evils  flowed.  Under  the  evidence  on  be- 
half of  plaintiff,  the  wife  had  a  cause  of  action  for  assault 

and  battery,  regardless  of  the  question  of  miscarriage;  but 

* 

the  tacking  on  of  the  claim  of  miscarriage  as  the  result  of 
the  blow  inflicted  by  the  defendant  introduced  into  the  case 
some  complicated  questions.    Manifestly,  if  the  jury  found 

such  miscarriage  to  have  resulted  from  the 

6.  trial:  re-  blow  of  the  defendant,  it  would  greatly  en- 
quested  in-  '  °  * 

structiona :  hance  the  amount  of  the  verdict.    Prior  to 

special  inter- 

ml?et0facts'  um"   the  submission  of  the  case,  the  defendant 

requested  certain  special  interrogatories, 
whereby  the  jury  should  disclose  whether  it  found  that  thd 
miscarriage  of  the  wife  "was  caused  by  any  act  of  the  de- 
fendant on  February  21,  1915/'  These  interrogatories  were 
refused  by  the  court.  The  subsequent  granting  of  a  new 
trial  as  to  this  count  was  put  by  the  court  upon  the  ground 
of  its  erroneous  refusal  of  these  special  interrogatories. 
The  trial  court  was  then  of  the  opinion  that  a  fair  trial  to 
the  defendant  required  that  such  interrogatories  should  have 
been  submitted.    Under  the  record  as  made,  the  court  had 


\ 
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no  way  of  knowing  whether  the  jury  found  affirmatively 
or  negatively  on  that  question.  The  evidence  on  the  ques- 
tion of  miscarriage  was  such  that  the  court  might  well 
have  had  grave  doubts  of  its  sufficiency  to  carry  the  ques- 
tion to  the  jury.  If  special  findings  had  been  made,  the 
question  could  have  been  eliminated  after  verdict,  by  ap- 
propriate order. 

It  is  urged  by  the  plaintiff  that  the  trial  court  was  not 
required  to  give  the  interrogatories,  because  they  called  for 
nothing  ultimate  or  decisive ;  and  that,  therefore,  it  should 
have  adhered  to  its  original  ruling.  We  think  the  fact 
called  for  by  the  interrogatories  was  ultimate  and  deci- 
sive as  to  a  very  substantial  part  of  the  recovery.     Even 

though  it  were  true  that  the  trial  court  was 

7'  error!'  ques-  n°t  b°und  t°  %*ye  them,  jet  he  would  have 

verdicts,  fanS  been  warranted  in  doing  so.     If,  therefore, 

tSai^refusai  in  passing  upon  the  motion  for  a  new  trial, 

terrogatodes :  the  trial  judge  became  satisfied  that  his  re- 

discretion  of 

«>urt.  fusal    was    unfair    to    the    defendant,    we 

ought  not  to  interfere  with  the  discretion 
thus  exercised. 

» 

It  is  also  urged  by  the  plaintiff  that  these  interroga- 
tories were  properly  refused  because  they  had  not  been  pre- 
viously submitted  to  the  attorneys  for  the  plaintiff.     The 

record  does  not  disclose  affirmatively  that 

8.  trial:  re-  ^ey  had  not  been  so  submitted.    The  trial 

-  SoM?d8pecia?c"    court   marked   each    interrogatory   as   "re 

ifotenocSsi°tyles '    quested  in  proper  time  and  refused."    If  the 

for  submission        .  .  . 

to  counsel.  interrogatories   were   requested    in    proper 

time,  then  there  was  left  proper  time  to  sub- 
mit them  to  the  adverse  attorneys,  as  required  by  Section 
3727  of  the  Code.  It  was  not  essential  that  the  interroga- 
tories should  be  submitted  to  the  attorneys  before  the  re- 
quest therefor  should  be  submitted  to  the  court.  The  de- 
fendant had  a  right  to  submit  the  request  first  to  the  court. 
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The  request  being  refused,  there  was  no  occasion  for  sub- 
mission to  the  adverse  attorneys. 

We  find  no  ground  in  the  record  for  interfering  with 
the  action  of  the  trial  court,  and  its  orders  and  judgment 
are  affirmed  on  both  appeals. — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


In  re  Estate  op  J.  M.  Colburn. 

Nathan  O.  Colburn  et  al.,  Appellees,  v.  E.  H.  Addison, 
Administrator,  et  al.,  Appellants. 

DESCENT  AND  DISTRIBUTION:     Nature  and  Course  in  General— 

1  Conflict  of  Laws — Personal  Property  under  Law  of  Domicile.  In 
the  absence  of  a  statute  to  the  contrary,  personal  property  of 
the  decedent  is  subject  to  the  law  of  descent  of  the  state  of 
decedent's  domicile  at  the  time  of  his  death,  and  not  to  the 
laws  of  the  state  in  which  such  personal  property  is  located. 

DESCENT  AND  DISTRIBUTION:     Nature  and  Course  in  General— 

2  Corporate  Stock.  In  the  distribution  of  a  decedent's  estate, 
shares  of  corporate  stock  are  personal  property,  although  they 
may  represent  an  interest  in  either  personal  property  or  real 
estate. 

DOMICILE:    Establishment  —  Intention  and  Residence  Necessary. 

3  To  establish  a  domicile  at  any  particular  place,  there  must  be 
an  intention  to  do  so  and  the  fact  thereof;  and  the  mere  in- 
tention, without,  in  fact,  residing  or  abiding,  cannot  constitute 
a   domicile. 

DOMICILE:       Establishment — Evidence.    Evidence    reviewed,    and 

4  held  to  support  a  finding  that  decedent,  at  the  time  of  his 
death,  was  domiciled  in  the  state  of  Iowa. 

DOMICILE:     Establishment — Evidence.     That   a   resident   of  Iowa 

5  had  made  several  loans  to  residents  of  Oklahoma,  and  was 
the  president  and  director  of  a  bank  in  Oklahoma,  does  not 
make  his  domicile  in  the  state  of  Oklahoma,  under  Sec.  4665, 
Revised  Laws  of  Oklahoma,  1910,  providing  that  the  domicile 
of  a  person  conducting  a  business  by  agent,  through  an  office, 
or  otherwise  transacting  business  within  that  state,  shall  be 
held  to  be  in  that  state. 


\ 
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DESCENT  AND  DISTRIBUTION:     Nature  and  Course  in  General — 

6  Conflict  of  Laws— "Business  Situs."  Whenever  the  money  of 
a  lender  in  one  state  is,  by  the  principal,  entrusted  to  the 
custody  of  an  agent  in  another  state,  for  the  purpose  of  being 

■  kept  in  the  latter  state,  and  lo?;.--*  ut,  collected,  and  reloaned, 
or  habitually  kept  on  deposit  for  safety  merely,  so  as  thus  to 
remain  long  enough  to  become  localized  as  a  part  of  a  whole 
mass  of  personal  property  in  the  latter  state,  such  money 
acquires  what  is  known  as  a  "business  situs,"  and  may,  for 
the  purpose  of  descent,  taxation,  and  the  like,  be  governed  by 
the  statutes  of  the  state  of  such  situs. 

EXECUTORS   AND  ADMINISTRATORS:    Actions— Costs — Contest 

7  among  Heirs.  Where  a  contest  as  to  the  shares  of  heirs  of 
decedent's  estate  is  between  the  heirs,  and  in  no  sense  against 
the  administrator  in  his  official  capacity,  the  expenses  incurred 
by  such  parties  in  such  litigation  should  not  be  shouldered  onto 
the  estate;  and  an  order  of  the  court  that  attorneys'  fees  in 
such  litigation  should  not  be  paid  out  of  the  estate  was  proper. 

f         Appeal  from  Story  District  Court. — R.  M.  Wright,  Judge. 

July  1,  1919. 

Suit  to  determine  the  shares  of  the  estate  of  J.  M.  Col- 
burn, deceased,  to  which  plaintiffs  and  defendants  are  each 
entitled,  resulted  in  a  decree  declaring  each  of  the  former 
entitled  to  one  fourth,  and  each  of  the  latter  to  one  twelfth 
thereof.    The  defendants  appeal. — Affirmed. 

Dale  d  Hwnmon,  for  appellants. 

Dillard  &  Blake,  C.  G.  Lee,  I.  R.  Meltzer,  and  T.  G.  Gar- 
field, for  appellees. 

Ladd,  C.  J. — I.  J.  M.  Colburn  died  intestate,  at  the 
age  of  75  years,  February  11,  1915.  Qe  had  never  married. 
E.  H.  Addison  was  duly  appointed  and  qualified  as  admin- 
istrator of  his  estate.  Decedent  was  the  son  of  Orlin  Col- 
burn, Sr.,  and  Balsora  Miller  Colburn,  both  of  whom  de- 
parted this  life  prior  to  his  death,  and  left  them  surviving 
another  son,  Orlin  Colburn,  Jr.,  by  them  begotten,  and  a 
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daughter  of  Oriin  Colburn,  Sr.,  and  Pauline  Cole  Colburn. 
The  children  of  Orlin  Colburn,  Jr.,  who  died  before  de- 
cedent, Nathan  QheC«lburn^Edward  B.  Colburn,  and  Mil- 
dred A.  Darley,  filed  Suapplication,  asking  that  the  court 
determine  the  shares  to  which  each  of  the  different  heirs 
is  entitled,  and  praying  that  each  of  plaintiffs  be  adjudged 
to  be  entitled  to  one  fourth  of  the  estate.  The  half-sister 
of  decedent,  Catherine  Addison,  also  had  departed  this  life, 
and  left  as  her  only  children  and  heirs,  Ella  D.  Sherwood, 
Edwin  H.  Addison  (the  administrator),  and  George  W.' 
Addison,  and  they,  by  way  of  answer  and  cross-petition, 
join  in  the  prayer  that  the  shares  in  the  estate  to  which 
each  is  entitled  be  adjudicated. 

For  convenience,  we  shall  refer  to  the  heirs  of  the 
brother  as  plaintiffs,  and  the  heirs  of  the  half-sister  as  de- 
fendants.   The  former  say  that  decedent's  domicile,  at  the 
time  of  his  death,  was  in  Story  County,  while  the  latter 
insist  that  his  domicile  was  then  in  Oklahoma.     If  his 
domicile  was  in  Story  County,  his  estate,  save  as  inter- 
fered with  by  the  laws  of  Oklahoma,  passed  under  Section 
3381  of  the  Code ;  and  plaintiffs,  children  of  the  full  broth- 
er of  decedent,  each  took  one  third  of  three  fourths,  or  one 
fourth  thereof,  and  each  of  defendants,  children  of  the  half- 
sister,  inherited  one  third  of  the  remaining  one  fourth,  or 
one  twelfth.     On  the  other  hand,  if  decedent  is  found  to 
have  been  domiciled  in  Oklahoma  at  the  tinie  of  his  death, 
the  children  of  the  brother  of  the  full  blood  and  those  of 
the  sister  of  the  half  blood   inherited  equally,  and  each 
would  take  one  sixth  of  the  estate.    Section  8427  of  the  Re- 
vised Laws  of  Oklahoma. 

The  only  realty  left  by  decedent  was  80  acres  of  land 
in  Oklahoma,  and  that  passed  to  the  heirs  under  the  laws 
of  that  state.     Section  6595,  Revised  Laws  of  Oklahoma 
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Only  personalty  remains.     In  the  absence 

1.  descent  and       °'  a  statute  to  the  contrary,  it  is  subject  to 

SitSFSH0" :      the  law  of  the  owner's  domicile,  with  re- 

e?a™econflict        spect  to  its  disposition  inter  vivos,  and  also 

of  laws  '•  Der- 

sonai  property      as  to  transmission  by  last  testament,  or  by 

under  law  of 

domicile.  succession  upon  death  of  the  owner,  intes- 

tate. To  determine  who  is  entitled  to  suc- 
ceed to  such  property  as  heirs  of  the  owner,  resort  is  had  to 
the  laws  of  the  state  in  which  the  owner  had  his  domicile 
at  the  time^of  his  death,  rather  than  to  the  laws  of  the 
locality  in  which  such  personalty  happened  to  be  located. 
Caruth  v.  Caruth,  128  Iowa  121 ;  In  re  Estate  of  Tittering- 
ton,  130  Iowa  356.  By  a  fiction  of  the  law,  it  is  presumed 
to  attend  the  person  of  its  owner,  and  to  be  present  in  that 
state  in  wThich  he  has  his  domicile.  Grilbertson  v.  Oliver, 
129  Iowa  568;  Klumpert  t\  Vrieland,  142  Iowa  434;  WU- 
kins  v.  Ellett,  9  Wall.  740  (19  L.  Ed.  586),  108  U.  S.  256 
(27  L.  Ed.  718)  ;  In  re  Estate  of  Ingram,  78  Cal.  586  (12 
Am.  St.  8Q,  with  note  at  page  90).  The  rule  and  the  rea- 
son for  it  were  well  stated  in  Desebats  r.  Berqwier,  1  Binney 
(Pa.)  336  (2  Am.  Dec.  448).  See  Cormlison  v.  Blackiceld- 
er,  38  Okla.  1   (131  Pae.  701): 

"It  must  be  considered  as  settled  that  'the  succession  to 
the  personal  estate  of  an  intestate  is  to  be  regulated  ac- 
cording to  the  law  of  the  country  of  which  he  was  a  domi- 
ciled inhabitant  at  the  time  of  his  death.'  If  this  is  the  rule 
in  case  of  intestacy,  why  should  not  the  same  rule  prevail 
with  respect  to  last  wills?  It  is  only  with  the  view  to  pro- 
mote the  general  convenience  and  happiness  of  mankind 
that  any  country  allows  the  laws  of  a  foreign  nation  to  oper- 
ate in  any  instance  on  property  within  its  territory.  It  is 
supposed  that  every  man  is  best  acquainted  witth  the  law  of 
his  orw  country,  and  that,  when  he  dies  intestate,  it  is  his 
demre  and  expectation  that  his  personal  property,  wher- 
ever situated,  should  be  distributed  according  to  that  law; 

Vol.    18<5    I  a.— 38. 


594  In  re  Estate  op  Colburn.  [186  Iowa 

and  to  gratify  this  reasonable  desire,  it  is  the  practice  of 
civilized  nations  to  extend  their  courtesy  toward  each  oth- 
er so  far  as  to  permit  the  law  of  the  domicile  of  intestate  to 
prevail/' 

Shares  of  corporate  stock  are  personal  property.    No 
one  would  regard  it  as  realty,  and  hence  it  necessarily  falls 
under  the  other  head,  of  personalty,  though  it  may  repre- 
sent an  interest  in  either.    Morrow  v.  Gould, 

2.  Descent  and        145  Iowa  1. 

DISTRIBUTION  : 

?ouSJ?  STUn-  As  was  said  in  JudV  v-  Bwtowtth,  137 

eral:  corpor-  Tnwa  24.  • 

ate  stock.  iowa  0± . 

"While  corporate  shares  possess  some 
peculiar  qualities  and  characteristics,  we  think  that  none 
have  ever  been  discovered  which  take  them  out  of  the  class 
ordinarily  termed  'personal  property.'  *  *  *  If  he  dies 
intestate,  their  distribution  to  his  heirs  is  governed  by  the 
law  of  his  domicile,  and  not  by  the  law  of  the  corporate 
domicile." 

See  In  re  Estate  of  MUler,  90  Kan.  819  (136  Pac.  255), 
where  the  court  held  that : 

"The  situs  of  shares  of  capital  stock  in  a  Kansas  cor- 
poration owned  by  one  who  was  a  resident  of  another  state 
at  the  time  of  his  death,  for  purposes  of  administration,  is 
at  the  'domicile  of  the  decedent,  rather  than  in  the  state  in 
which  the  corporation  is  organized  and  has  its  place  of 
business." 

Frothingham  v.  Shaw,  i75  Mass.  59  (78  Am.  St.  475) ; 
McKeen  v.  County  of  Northampton,  49  Pa.  St  519  (88  Am. 
Dec.  515). 

No  statute  of  Oklahoma  to  the  contrary  has  been  called 
to  our  attention,  and  Section  G738  of  the  Revised  Statutes 
of  that  state  expressly  declares  that : 

"If  there  is  no  law  to  the  contrary  in  the  place  where 
personal  property  is  situated,  it  is  deemed  to  follow  the 
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person  of  its  owner,  and  is  governed  by  the  law  of  his 
domicile." 

This  is  in  harmony  with  the  rule  universally  recog- 
nized, that  personalty  must  be  distributed  according  to  the 
law  of  the  domicile,  and  this  must  govern  in  the  distribu- 
tion of  this  estate.    See  In  re  Estate  of  Titterington,  130 

Iowa  356.    The  parties  are  agreed  that : 
s.  domicile:  es-  "Domicile  is  that  place  where  a  man 

Meimon'aiid       has  his  true,  fixed,  and  permanent  home  and 
essary?06  nec"      principal    establishment,    and    to    which, 

whenever  he  is  absent,  he  has  the  intention 
of  returning." 

The  decedent  had  made  his  home  with  a  tenant  on  his 
farm  in  Washington  Township,  Polk  County,  for  more  than 
20  years,  and  he  was  there  domiciled  up  to  March  1,  1913. 
He  then  left  the  farm,  which  he  had  sold ;  and  the  issue  to 
be  determined  is  whether  thereafter  he  established  his  per- 
manent residence  in  Maxwell,  Story  County,  or  at  Collins- 
ville,  Oklahoma.    The  evidence  that  he  went  from  the  farm 
to  the  hotel  in  Maxwell,  where  he  stayed  part  of  the  time, 
was  at  a  hotel  in  Des  Moines  several  days,  and  went  to  Okla- 
homa in  April  or  May,  and  returned  about  six  weeks  later, 
is  undisputed.    While  gone,  he  was  at  the  home  of  Nathan 
O.  Colburn  in  Collinsville,  Oklahoma,  about  two  weeks, 
without  paying  for  boai*d  or  lodging;    visited  Edward  B. 
Colburn  at  Owassa  several  days;    visited  his  brother  at 
Eureka,  Kansas,  and  possibly  friends  and  relatives  else- 
where.   Upon  his  return  to  Maxwell,  he  lived  at  the  hotel 
for  a  while,  and  about  the  middle  of  August,  1913,  moved 
into  rooms  in  the  house  of  one  Shoop.    He  had  spoken  to 
the  latter  about  leasing  the  rooms  in  the  spring,  and  Shoop 
had  promised  them  as  soon  as  vacated.    This  oral  lease  was 
for  no  definite  period,  though  decedent  paid  rental  for  the 
rooms  in  advance  as  long  as  he  lived.    Shoop  testified  that 
decedent  told  him  "he  was  going  to  stay  there  until  he  died, 
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if  he  would  let  him  have  the  place;"  and  that  he  procured 
a  housekeeper,  about  January  1,  1914,  and  kept  her  in  his 
employment  until  his  death.  During  the  summer  of  1913, 
he  visited  his  nephew  at  Nevada,  for  a  short  time,  but, 
other  than  recited,  appears  to  have  remained  at  Maxwell 
during  that  year  and  1914,  except  in  October,  when  he  again 
went  to  Collinsville,  Oklahoma.  He  met  his  nephew,  Ed- 
win H.  Addison,  and  wife  at  Kansas  City,  Missouri,  from 
where,  after  visiting  another  nephew,  they  proceeded  to  Col- 
linsville. This  arrangement,  according  to  Edwin  H.  Addi- 
son, was  made  in  view  of  the  fact  that  he  "intended  or 
thought   he  might  stay  there  permanently  at  that  time.,, 

Shoop  says  decedent  was  gone  about  three  weeks ;  that 
his  housekeeper  stayed  at  his  rooms  about  a  week  and  then 
visited  her  daughter  the  remaining  two  weeks,  and  re- 
turned on  the  same  day  decedent  reached  Maxwell  again; 
and  that  the  latter  had  left  a  package  of  papers  with 
fthoop's  wife  for  safe-keeping.  About  November  1,  1914,  he 
visited  a  few  days  with  his  nephew  ancf  family  at  Nevada. 
It  should  be  added  that  he  purchased  an  automobile  at 
Maxwell  in  1913,  and  was  sued  in  Polk  County  by  one  Rea- 
gan for  a  commission  alleged  to  have  been  earned  in  the 
sale  of  his  farm,  and  on  his  claim  that  he  was  a  resident 
of  Story  County,  the  petition  was  dismissed;  but  at  the 
same  time,  he  "was  claiming  that  he  intended  to  go  to  Okla- 
homa and  stay."  Though  he  had  been  accustomed  to  keep 
his  papers  in  a  large  envelope  on  his  person,  while  at 
Shoop's  home  he  procured  an  iron  automobile  box,  with  a 
lock,  in  which  he  kept  them  thereafter,  save  when  he  went 
to  Oklahoma. 

Nathan  O.  Colburn,  who  resided  at  Collinsville,  Okla- 
homa, was  with  decedent  on  his  farm  in  Polk  County  short- 
ly before  decedent  left  it,  and  testified  that  the  latter  had 
said  that  "he  thought  he  would  go  to  Maxwell,"  but  "didn't 
say  how  long  he  was  going  to  stay  there;"  that  he  did  not 
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recall  that  decedent  talked  about  going  to  Oklahoma;  that, 
when  he  came  to  Oklahoma,  he  stopped  at  his  (witness') 
home  about  two  weeks,  and  was  with  Edwin  R.  Colburn  at 
Owassa  several  days;  that  they  talked  about  where  he  was 
going  to  live  from  that  time  on,  and  decedent  said  he  didn't 
know,  but  "thought  he  would  stay  right  in  Maxwell;  that 
he  felt  at  home  there  in  Maxwell,"  but  "might  spend  his 
winters  in  a  warmer  climate ;"  that  the  winters  .in  Iowa 
"were  too  cold  and  wet;"  that,  upon  leaving  Collinsville, 
he  "went  to  his  brother's  place  at  Eureka,  Kansas,  and  re- 
mained a  week  or  ten  days;"  that  he  told  witness  that  his 
doctor  had  advised  him  "to  leave  Iowa  because  of  the  rigors 
of  the  climate;"  that  the  witness  had  asked  him  "to  come  - 
to  Oklahoma  to  live  and  make  his  home"  there;  that,  upon 
witness  and  his  wife's  visiting  him  when  sick,  in  the  spring 
of  1914,  he  had  "invited  him  to  come  back  home  with  us  and 
stay  a  while,  thinking  perhaps  it  would  be  beneficial  to 
him ;"  and  that  there  was  no  talk  "about  building  a  house 
in  Collinsville  for  him,  or  remodeling  our  house  so  as  to 
suit  his  convenience;"  that  the  witness  and  his  wife  had 
invited  decedent  to  come  down  to  Collinsville,  and  said 
that  "we  would  make  it  pleasant  for  him  in  every  way," 
and,  "if  he  liked  to  make  his  home  there,  we  would  be  glad 
to  let  him  make  his  home  there;"  and  that  he  said  he 
could  not  stand  the  tax  rates  in  Oklahoma. 

"Q.  Did  it  occur  to  you  that  his  business — his  money — 
transferred  there  would  be  subject  to  taxation?    A.  Yes." 

The  witness  also  recited  that,  in  August,  1914,  he  had 
a  conversation,  when  at  Maxwell,  with  decedent  concern- 
ing where  he  would  live,  and  again  invited  him  "to  come  * 
down  there  to  Oklahoma  and  stay  a  part  of  the  time,  if  he 
did  not  choose  to  stay  all  the  time,"  and  to  "make  his 
home  there;"  that,  when  decedent  was  there  in  October, 
1914,  he  remained  at  the  witness'  house  over  two  weeks, 
and  boarded  with  him  without  compensation ;   and  the  wit- 
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ness  then  said  to  him  that  "it  would  be  better  for  him  to 
live  in  a  milder  climate,"  and  suggested  that  he  "spend  the 
winter  with  us,"  to  which  decedent  responded,  "No,  he 
wanted  to  come  back  home."  It  appears  that  decedent  was 
president  of  the  State  Bank  of  Maxwell,  where  he  had,  at 
the  time  of  his  death,  a  checking  account  of  $ 5,725.57.  Hfe 
was  also  a  stockholder  and  president  of  the  First  National 
Bank  of  Collinsville,  Oklahoma,  and  had  there  a  checking 
account  of  f 540,  and  another  account  in  that  bank  known 
as  the  "Farm  Account." 

Mrs.  Garter,  a  daughter  of  the  administrator's,  swore 
that,  immediately  after  the  funeral  of  decedent,  Nathan  O. 
Colburn  and  his  wife,  Edward  B.  Colburn,  and  George  W. 
Addison  went  to  the  house  of  her  father,  and  while  there, 
Mrs.  Nathan  O.  Colburn  said  that  "they  had  been  putting 
off  building  until  they  knew  what  Uncle  Jim  wanted  to  do, 
and  went  on  to  tell  about  this  room  that  they  had;  that 
their  home  was  fine  for  him;  that  this  room  was  near  the 
bathroom;  and  they  all,  and  even  the  children,  called  it 
Uncle  Jim's  room;  and  he  knew  when  he  came  that  he 
had  a  place  to  stay;"  that  she  "spoke  about  putting  off 
building  until  Uncle  Jim  came  down  to  approve  the  plans ;" 
and  further,  that  they  were  putting  off  building  "until  they 
would  know  what  he  wanted."  This  was  not  directly  con- 
troverted; but  Nathan  O.  Colburn  testified  that  there  was 
no  room  at  his  home  set  apart  for  decedent;  that,  when 
he  came,  the  room  usually  occupied  by  Colburn  and  his 
wife  was  turned  over  to  decedent,  and  they  slept  elsewhere. 
It  appears,  also,  that  decedent  was  a  member  of  the  Masonic 
Lodge  at  Maxwell,  and  continued  such  until  his  death,  and 
that  this  lodge  officiated  at  his  funeral. 

The  decedent,  in  leaving  his  farm,  as  might  be  expect- 
ed, went  to  the  place  where  probably  he  was  best  acquaint- 
ed, and  where  he  had  done  his  trading  for  years;  and,  as 
we    think,    after    visiting    relatives,    he    established    his 
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permanent  abiding  place  in  the  rooms  leased  of  Shoop. 
He  continued  there  from  the  middle  of  August,  1913,  until 
his  death,  in  April,  1915,  save  when  away  temporarily,  visit- 
ing his  nephew  in  Nevada  or  the  one  in  Collinsville.  Until 
January  1,  1914,  he  cared  for  the  rooms  and  cooked  for 
himself,  but  thereafter,  had  a  housekeeper  always,  except 
two  weeks  while  he  was  absent  in  Oklahoma. 

He  claimed  Story  County  as  his  place  of  residence 
when  sued  by  Reagan,  even  though  he  said  "he  was  going  to 
Oklahoma  to  stay/'  and  referred  td  Maxwell  as  home,  in  his 
talk  with  Colburn;  and  to  that  place  he  appears  always, 
when  away,  to  have  intended  to  return.  He  voted  there  in 
the  fall  of  1914;  and,  though  not  conclusive;  this  was  in- 
dicative, in  the  absence  of  explanation,  that  he  deemed  him- 
self a  permanent,  rather  than  temporary,  resident  of  that 
place.  See  Robinson  v.  Charleton,  104  Iowa  -296.  Undoubt- 
edly, there  was  talk  of  establishing  as  his  place  of  resi- 
dence the  home  of  his  nephew  in  Collinsville,  but  the  record 
is  void  of  evidence  that  he  ever  reached  a  definite  purpose 
so  to  do,  or  ever  so  did.  The  declarations  of  Mrs.  Col- 
burn, testified  to  by  Mrs.  Carter,  indicate  plainly  that  he 
had  not  expressed  to  her  a  purpose  of  making  his  home  in 
Collinsville,  and  the  administrator  goes  no  further  than  to 
say  that  he  claimed  he  was  going  there  to  stay,  and  that, 
in  making  his  last  visit  to  Collinsville,  "he  intended  or 
thought  he  might  stay  there  permanently  at  that  time." 
But  it  is  not  pretended  by  the  witness  that  he  had  deter- 
mined so  to  do,  and  at  the  very  time  that  he  is  said  to  have 
claimed  that  he  was  going  to  Oklahoma  to  stay,  he  was 
claiming  Story  County  as  his  place  of  residence.  We  are 
unable  to  find  from  the  evidence  that  decedent  had  ever 
fully  determined  to  make  any  place  in  Oklahoma  his  home. 
He  stayed  at  Collinsville  but  two  weeks,  on  his  visit  in  1913, 
and  was  back  at  Maxwell  in  two  weeks  in  1914.  He  had 
been  at  Collinsville  once  or  twice,  previous  to  these  trips, 
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but  at  no  time  made  any  arrangement  for  a  place  in  which 
to  reside.  If  he  carried  all  the  papers  with  him,  he  mere- 
ly followed  his  habit,  prior  to  finding  the  iron  box  from 
an  automobile.  Little  or  no  significance  is  to  be  attached 
to  the  loaning  or  depositing  of  money  in  Oklahoma;  for 
this  is  not  indicative  of  making  his  home  there,  nor  in- 
consistent with  residing  in  Maxwell.  He  purchased  a  resi- 
dence in  neither  place;  and,  although  he  went  to  Collins- 
ville  about  a  month  after  leaving  the  farm,  and  possibly 
with  an  intention  to  stay,  he  was  there  but  a  couple  of 
wreeks,  and  then  proceeded  to  visit  other  relatives.  If  he 
ever  negotiated  for  a  home  or"  actually  established  a  resi- 
dence or  entered  into  any  arrangement  for  a  home,  this  rec- 
ord is  silent  on  the  subject.  Everything  he  did  was  con- 
sistent with  the  thought  that  he  was  making  a  visit.  Dur- 
ing his  stay,  he  was  merely  a  guest  in  the  home  of  his 
nephew.  Though  invited  to  "make  his  home  there,  he  is  not 
shown  to  have  accepted,  nor  to  have  done  so. 

To  establish  a  domicile  at  any  particular  place,  two 
things  must  concur:  (1)  The  intention  so  to  do;  and  (2) 
the  fact.  There  must  be  the  intention  to  make  the  location 
one's  permanent  abiding  place,  and  then  there  must  be  the 
fact  "of  actually  there  residing.  As  said  by  Wright,  J.,  in 
Hinds  v.  Hindu,  1  Iowa  30: 

"The  mere  intent,  without  the  fact  of  residence  or  abid- 
ing, cannot  constitute  the  domicile.  Neither  can  the  intent, 
without  having  the  abode,  the  home,  the  place  to  dwell,  con- 
stitute residence." 

See  State  v.  Savre,  129  Iowa  122,  123.  Even  though  de- 
cedent may  have,  at  times,  intended  to  live  permanently  in 
Collinsville,   he  is   not   shown  eveV  to   have  resided  there 

other  than  temporarily,  as  a  guest;  where- 
4.  domicile:  a«  he  had  an  established  place  of  residence 

establishment:  ,«■  ,,      „.         .  .     „,...«,       „,     ,  . 

evidence.  in  Maxwell  after  August,  1913.    To  his  place 

of  residence  in  Maxwell  he  returned  always ; 


July  11)19]  In  re  Estate  of  Coliujrx.  601 

and  this,  with  his  designation  of  Maxwell  as  home,  war- 
rants the  conclusion  that  it  was  so  intended.  We  are  per- 
suaded that  the  domicile  of  decedent,  at  the  time  of  his 
demise,  was  in  Story  County.  See,  as  bearing  hereon,  Far- 
row v.  Farrow,  162  Iowa  87;  In  re  Estate  of  Titterhigton, 
130  Iowa  356. 

Having  reached  the  conclusion  that  the  evidence  is  in- 
sufficient to  warrant  a  finding  that  decedent  ever  became 
a  resident  of  Oklahoma,  it  is  unnecessary  to  determine  upon 
whom  the  burden  of  proof  rested;  but  see  Will  of  Olson-,  63 
Iowa  145,  146.  We  are  content  with  the  finding  of  the  dis- 
trict court  that  decedent  was  domiciled  in  Iowa  at  the  time 
of  his  death. 

II.  Appellants  also  contend  that,  under  a  statute  of 
Oklahoma,  decedent  is  to  be  regarded  as  domiciled  there. 
It  appears  in  the  Revised  Statutes  of  that  state: 

"Sec.  4665.    The  domicile  of  every  per- 

r>.  domicile-  80n>  ^rni5  or  corporation  conducting  a  busi- 

evidenre ment :      ness  *n  person,  by  agent,  through  an  office, 

or  otherwise  transacting  business  within  the 
state  of  Oklahoma,  and  which  has  complied  with  or  may 
comply  with  the  Constitution  and  laws  of  the  state  of  Ok- 
lahoma,  shall  be  for  all  purposes  deemed  and  held  to  be  the 
state  of  Oklahoma." 

If  this  were  applicable,  it  might  be  that  personal  prop- 
erty in  Oklahoma  would  have  to  be  distributed  as  though 
decedent  actually  had  domiciled  there;  but  he  had  never 
conducted  a  business  there,  in  person  or  by  agent.  As  presi- 
dent and  director  of  the  bank  at  Collinsville,  he  was  one  of 
its  agents  for  the  transaction  of  its  business.  The  cor- 
poration was  doing  its  own  business  as  a  distinct  entity, 
through  him  and  others  as  agents,  and  in  no  sense  acting 
for  him.  The  same  is  true  of  his  relation  as  director  of  the 
American  National  Bank  of  Muskogee,  Oklahoma.  The 
domicile  of  the  bank  was  there,  but  not  necessarily  that  of 
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those  who  acted  for  it.  Nor  was  he  engaged  in  transacting 
a  business  within  the  state  by  an  agent  or  through  an  of- 
fice or  otherwise.  By  a  "business,"  in  its  legal  and  com- 
mercial sense,  is  meant  that  in  which  one  engages  for  the 
purposes  of  a  livelihood,  profit,  or  the  like.  As  said  in 
Beickler  v.  Ghuenther,  121  Iowa  419 : 

"  'To  engage  in  business'  is  uniformly  construed  as  sig- 
nifying to  follow  that  employment  or  occupation. which  oc- 
cupies the  time,  attention,  and  labor,  for  the  purpose  of  a 
livelihood  or  profit." 

Webster  defines  "business"  as: 

« 

"That  which  engages  the  time,  attention,  or  labor  of 
anyone  as  his  principal  concern  or  interest,  whether  for  a 
longer  or  shorter  time;  constant  employment;  regular  oc- 
cupation." 

See  Territory  of  Montana  v.  Harris,  8  Mont.  140  (19 
Pac.  286) . 

Business  is  also  defined  as  "that  which  busies  or  oc- 
cupies one's  time,  attention,  and  labor  as  his  chief  concern ; 
that  which  one  does  for  a  livelihood ;  occupation ;  employ- 
ment; as,  his  business  was  that  of  a  merchant;  to  carry 
on  the  business  of  agriculture."  Waggener  v.  Haskell,  89 
Tex.#435  (35  S.  W.  711).  See  Goddard  v.  Chaffee,  84  Mass. 
395  (79  Am.  Dec.  796) ;  ,  Cuzner  v.  California  Club,  155 
Cal.  303  (100  Pac.  868) ;  Easferbrook  v.  Hebrew  J,  a  dies  Or- 
phan  Society,  85  Conn.  289  (41  L.  R.  A.  [N.  S.]  615) ;  4m- 
mons  v.  BrunsicickB-C .  Co.,  72  C.  C.  A.  614;  6  Cye.  259, 
and  cases  collected.  So,  too,  the  word  "business"  implies  an 
employment  or  occupation  that  is  continuing.  Parkhurst 
v.  Brock,  72  Vt.  355  (47  Atl.  1068). 

It  is  apparent  from  these  definitions  that,  even  though 
decedent  had  loaned  his  nephew,  Nathan  O.  Colburn,  f  15,- 
000,  and  one  Ward  |2,000,  in  1912,  and  $1,500,  subsequent 
thereto,  doing  so  did  not  amount  to  conducting  a  business  in 
Oklahoma.    This  nephew  acted  for  him  in  making  the  loans 
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to  Ward,  and  the  notes  of  the  latter  were  in  his  possession 
at  the  time  of  decedent's  death.  So  far  as  appears,  these 
loans  to  Ward  are  the  only  transactions  of  the  kind  there, 
and  these  two  alone  cannot  be  regarded  as  being  "other- 
wise transacting  business,"  as  we  interpret  the  statute  quot- 
ed. The  notes  of  Ward  do  not  appear  to  have  been  left  at 
Collinsville  for  other  purpose  than  safe-keeping.  There  is 
no  showing  that  they  were  retafned  for  reinvestment,  or 
were  taken  or  retained  in  connection  with  a  business  of 
loaning  money  on  security  or  otherwise.  "Business,"  as 
found  in  the  above  phrase,  has  reference  to  a  business  such 
as  we  have  undertaken  to  define,  and  not  to  one,  or  even 
several,  isolated  transactions  in  any  line. 

What  is  contemplated  by  this  statute  was  fixing  the 
domicile  of  every  person,  copartnership,  and  corporation 
having  what  may  be  designated  a  "business  situs"  in  the 

state.    An  occasional  loan  of  money,  with  or 
e.  descent  and       without  security,  is  not  deemed  sufficient  to 

distribution:  .  _  __„  ^_  _ 

nature  and  create  such  situs.    Whenever  the  money  of  a 

course  in  gen- 

ofalaw?°^bu  i  *eiider  *n  one  state  is,  by  the  principal,  en- 
ness  situs."  trusted  to  the  custody  of  an  agent  in  an- 
other state,  for  the  purpose  of  being  kept  in 
the  latter  state,  and  loaned  out,  collected,  and  reloaned,  or 
habitually  kept  on  deposit,  for  safety  merely,  so  as  thus  to 
remain,  through  the  course  (^  dealing,  so  long  as  to  become 
localized  as  a  part  of  a  whole  mass  of  personal  property  in 
the  latter  state,  such  money  acquires  what  is  known  as  a 
"business  situs"  and  may,  for  the  purpose  of  descent,  taxa- 
tion, and  the  like,  be  governed  in  these  respects  by  the  stat- 
utes of  the  state  of  such  situs.  In  re  Estate  of  Romame, 
127  N.  Y.  80  (12  L.  R.  A.  401) ;  Adams  v.  Colonial  &  U.  S. 
Mtg.  Co.,  82  Miss.  263  (100  Am.  St.  633;  17  L.  R.  A.  [N.  S.] 
138). 

As  previously  remarked,  personal  property  has  no  lo- 
cality, but  ordinarily  is  subject  to  the  law  of  the  owner's 
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domicile;  and  the  manifest  purpose  of  this  statute,  in  fixing 
the  domicile  of  persons  engaging  in  business  in  Oklahoma, 
was  to  govern  the  transfer  or  descent  of  personal  property 
made  use  of  therein,  by  the  laws  of  that  state. 

The  facts  in  the  case  of  Commissioners  of  Johnson 
County  v.  Heivitt,  76  Kan.  816  (93  Pac.  181,  14  L.  R.  A. 
[N.  S.]  493),  were  much  like  those  in  this  case,  and  there 
the  court  said: 

"It  is  not  necessary  to  determine  precisely  what  facts 
will  be  sufficient  in  every  case  to  establish  an  independent 
business  situs  for  notes  and  mortgages;  but,  generally,  the 
element  of  separation  from  the  domicile  of  the  owner,  and 
fairly  i)ermanent  attachment  to  some  foreign  locality, 
should  appear,  together  with  some  business  use  of  them, 
or  some  power  of  managing,  controlling,  or  dealing  with 
them  in  a  business  way.  A  merely  transitory  presence  in  a 
foreign  state,  or  a  naked  custody  for  safe-keeping,  is  not 
enough." 

See,  also,  Hunter  v.  Board  of  Supervisors,  33  Iowa  376 ; 
Buck  v.  Beach,  206  U.  S.  392  (51  L.  Ed.  1106). 

Enough  has  been  said  to  indicate  our  view  that  dece- 
dent had  no  business  domicile  in  Oklahoma,  and  the  pro- 
ceeds of  these  notes  are  not  to  be  distributed  under  the 
laws  of  that  state.  It  should  be  added,  however,  that  the 
Supreme  Court  of  the  United  States,  in  Harrison  v.  St. 
Louis  tC  S.  F.  /?.  Co..  232  T\  S.  318  (58  L.  Ed.  621),  in  de- 
claring unconstitutional  the  two  sections  following  that 
quoted,  seems  to  have  thought  all  three  inimical  to  the  Fed- 
eral Constitution.  Section  4666  of  the  Revised  Laws  of 
Oklahoma  declares  that  : 

"The  license  or  charter  to  do  business  within  the  state 
of  Oklahoma  of  every  person,  firm  or  corporation  conduct- 
ing a  business  in  person,  by  agent,  through  an  office  or  oth- 
erwise transacting  business  within  said  state  of  Oklahoma, 
who  shall  claim  or  declare  in  writing  before  any  court  of 
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law  or  equity  within  said  state  of  Oklahoma,  domicile  with- 
in another  state  or  foreign  country,  shall,  upon  such  dec- 
laration, be  immediately  revoked." 

The  next  section  makes  it  the  duty  of  the  judge  of  any 
court  before  whom  any  claim  to  foreign  domicile  is  made, 
within  the  contemplation  of  the  previous  section,  to  make 
report  at  once  of  the  fact  to  the  secretary  of  state,  and 
transmit  to  that  office  a  copy  of  the  claim.     Another  sec- 

m 

tion  exacts  that  the  secretary  of  state  receipt  for' the  copy 
mentioned,  and  declare  the  license  or  charter  of  any  person, 
firm,  or  corporation  "so  filing  said  claim  or  declaration 
forfeited  and  revoked."  In  disposing  of  the  case,  Chief 
Justice  White  said  that: 

"While  the  provisions  of  the  statute  are  dependent  one 
upon  the  other,  and  are  unified  in  the  sense  that  they  all  are 
components  of  a  common  purpose, — that  is,  tend  to  the 
realization  of  one  and  the  same  legislative  intent, — its  pro- 
visions, nevertheless,  for  the  purpose  of  analysis,  are  plain- 
ly twofold  in  character:  that  is,  one,  the  compulsory  citi- 
zenship and  domicile  within  the  state  which  the  first  sec- 
tion imposes,  and  the  other,  the  prohibition  which  the  stat- 
ute pronounces  against  any  assertion  in  a  court  of  the 
existence'  of  any  other  citizenship  and  domicile  than  that 
which  the  statute  ordains,  and  the  means  and  penalties  pro- 
vided for  sanctioning  such  prohibition.  Although,  theoret- 
ically, the  first  would  seem  to  be  the  more  primary  and 
fundamental  of  the  two,  since  the  second,  after  all,  consists 
but  of  methods  provided  for  making  the  first  operative,  the 
second,  from  the  point  of  view  we  are  examining,  is  the 
primal  consideration,  since  it  directly  deals  with  the  as- 
sertion in  a  state  court  of  a  right  to  remove,  and  provides 
the  mechanism  which  was  deemed  to  be  effectual  to  render 
the  assertion  of  such  right  impossible.  In  other  words, 
the  difference  between  its  two  provisions  is  that  which  ex- 
ists between  an  attempt  on  the  one  hand  to  render  the 


\  606  In  rb  Estate  of  Colburn.  [186  Iowa 

enjoyment  of  a  Federal  right  impossible,  by  arbitrarily 
creating  a  fictitious  legal  status  incompatible  with  the 
existence  of  the  right,  and  on  the  other  hand,  the  formula- 
tion of  such  prohibitions  and  the  establishment  of  such 
penalties  against  the  attempt  to  avail  of  the  Federal  right 
as  to  cause  it  to  be  impossible  to  assert  it.  Coming,  then, 
to  consider  the  statute  from  the  second  or  latter  point  of 
view,  we  think  it  is  clear  that  it  plainly  and  obviously  for- 
bids a  resort  to  the  Federal  courts  on  the  ground  of  di- 
#  versity  of  citizenship  in  the  contingency  contemplated,  pun- 

ishes by  extraordinary  penalties  any  assertion  of  a  right  to 
remove  under  the  laws  of  the  United  States,  and  attempts 
to  divest  the  Federal  courts  of  their  power  to  determine,  if 
issue  arises  on  the  subject,  whether  there  is  a  right  to  re- 
move. *  *  *  The  contention  so  much  insisted  upon, 
that  the  act  should  not  be  declared  unconstitutional  be- 
cause it  does  not  discriminate,  we  assume  refers  to  the  pro- 
vision  of  the  statute  creating  an  arbitrary  standard  of  state 
citizenship  and  domicile,  but,  as  we  see  no  possibility  of 
separating  that  provision  from  the  unconstitutional  attempt 
to  prevent  access  to  the  courts  of  the  United  States,  there 
is  no  occasion  to  further  deal  with  the  subject  of  discrimi- 
nation." 

Notwithstanding  this  last  suggestion,  it  is  possible 
that,  conceding  the  invalidity  of  Sections  4666  and  4667  of 
the  Revised  Laws,  the  courts  of  Oklahoma  may  regard  Sec- 
tion 4665  thereof  as  not  necessarily  so  connected  with  the 
subsequent  sections  as  to  be  carried  down  with  them.  That 
statute  may  be  upheld  as  valid  for  the  purposes  of  taxation 
and  casting  the  descent  of  property,  even  though  not  avail- 
able to  defeat  the  jurisdiction  of  the  Federal  courts.  Be- 
cause of  this  situation,  we  prefer  to  rest  our  decision  on  the 
finding  as  made. 

III.  The  court  directed  that  the  costs  be  paid  by  the 
administrator  out  of  the  funds  of  the  estate,  but  that  this 
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should  not  include  attorneys'  fees,   and  that  each  party 

should  "pay  for  the  services  of  his  own  or 
7.  executobs  and    her    own    attorney."      Appellants    contend 

administrators:  A.     A     ..  .  ,    A.  ,  ,,  ,    - 

actions :  costs :     that  the  entrv  relating  to  attorneys'  fees 

contest  among 

heirs.  Was  not  within  the  issues.    The  controversy 

was  between  heirs  and  concerning  their  re- 
spective interests  in  the  estate.  The  administrator  was  a 
party,  and  "prayed  for  all  such  other,  further,  and  addition- 
al relief  and  instructions  as  to  the  court  may  seem  meet." 
That  he  should  not  pay  for  the  services  of  the  attorneys  em- 
ployed by  the  parties  \fras  appropriate  matter  for  instruc- 
tions, and  clearly  within  the  prayer  of  the  answer.  The 
administrator,  as  such,  was  indifferent  between  the  par- 
ties. It  was  a  matter  of  indifference  to  him,  in  so  far  as 
the  estate  was  concerned,  what  the  shares  of  each  should 
be  adjudged  to  be.  The  contest  was  between  the  heirs,  and 
in  no  sense  against  the  administrator  in  his  official  ca- 
pacity. In  such  a  case,  the  expenses  incurred  by  the  parties 
should  not  be  shouldered  onto  the  estate.  In  re  Estate  of 
Berry,  154  Iowa  301 ;  In  re  Estate  of  Smith,  165  Iowa  614. 
What  we  have  said  disposes  of  all  points  raised  in  the 
briefs,  and  the  judgment  is — Affirmed. 

Gaynor,  Preston,  and  Stevens,  J  J.,  concur. 


Mary  Matson,  Appellee,  v.  Ed  Matson  et  al.,  Appellants. 

DIVORCE:     Alimony — Fraudulent  Conveyance — Knowledge  of  Gran- 

1  tee.  Where  a  husband  was  directed  by  a  divorce  decree  to  con- 
vey real  estate  to  his  wife,  but  immediately  left  the  city,  and 
conveyed,  for  a  consideration  of  $1.00,  property  worth  $1,600,  to  a 
resident  of  another  city,  who  knew  of  the  divorce  decree,  fraud 

%      in  the  conveyance  was  sufficiently  established. 

OOUBTS:     Jurisdiction— Real  Estate.    Real  property,  as  a  general 

2  rule,  is  subject  to  the  jurisdiction  of  the  courts  of  the  state 
•  where  it  is  located. 
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DIVORCE:     Judgment  or  Decree — Jurisdiction — Courts  of  This  State 

3  Can  Enforce  Foreign  Judgment.  An  action  can  be  brought  in- 
the  courts  of  this  state  to  enforce  the  judgment  of  the  courts 
of  another  state  in  a  divorce  suit  for  alimony,  *osts,  and  at- 
torney's fees. 

COURTS:     Jurisdiction — Enforcement    of   Decree    in    Divorce    Suit 

4  A  court  of  equity  of  the  state  of  Washington,  having  personal 
jurisdiction  of  the  parties  in  a  divorce  suit,  had  jurisdiction 
to  grant  a  decree  requiring  the  defendant  to  make  conveyance 
of  land  in  this  state  as  alimony.  Such  a  decree  operates  only  in 
personam,  and  gives  the  judgment  creditor  the  right  to  main- 
tain an  action  in  this  state  to  require  the  defendant  to  convey 
the  land  here,  when,  by  his  fraud,  he  has  put  it  beyond  the 
power  of  the  Washington  court  to  require  him  to  do  so. 

DIVORCE:     Judgment  or  Decree — Enforcement  of  Foreign  Judgment. 

5  Evidence  reviewed,  in  an  action  to  require  conveyance  of  land 
in  Iowa  which  had  been  ordered  by  a  Washington  court  to  bo 
conveyed  by  a  divorce  defendant  as  alimony  to  his  wife,  and 
held  that  the  Iowa  court  exercised  proper  discretion  in  requir- 
ing  the  husband  to  convey  the  land  to  his  divorced  wife. 

DIVORCE:     Judgment    or    Decree — Alimony— Final  until  Modified. 

G    A  divorce  decree  as  to  alimony,  although  subject  to  change, 

under  Sec   3180,  Code,  1897,  is  a  final  judgment  until  modified. 

EVIDENCE:     Presumptions — Statutes   of   Sister   State.     In   the  ab 

7  sence  of  a  showing  to  the  contrary,  it  will  be  presumed  that 
the  statutes  of  the  state  of  Washington  as  to  changing  a  divorce 
decree  are  the  same  as  in  this  state. 

JUDGMENT:     Jurisdiction— Time  of  Taking  Effect.     Ordinarily,  a 

8  decree,  if  held  for  a  few  days  or  longer,  will,  when  entered, 
relate  back  to  the  date  of  the  decision,  where  the  rights  of  no 
innocent  third  persons  intervene. 

COURTS:     Jurisdiction— Enforcement  of  Foreign  Judgment  for  Ali- 

9  mony.  Where  a  court  of  (he  state  of  Washington  enjoined  a 
divorce  defendant  from  transferring  any  of  his  property,  and 
thereafter  rendered  a  decree  requiring  him  to  convey  to  his 
divorced  wife  real  estate  in  Boone,  Iowa,  which  was  not  spe- 
cifically described,  and  the  property  was  conveyed-  to  one  in 
this  state  who  knew  that  the  husband  had  been  so  directed 
to  convey,  the  wife  could,  in  an  action  in  this  state  against 
the  husband  and  said  grantee,  compel  the  conveyance  of  said 
property  to  her. 
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DIVORCE:     Alimony — Setting  Aside  Fraudulent  Transfer.    A  fraud- 
10  ulent  transfer  of  property  made  by  a  husband  to  defeat  his 
wife's  claim  for  alimony  will  be  set  aside. 

Appeal  from  Boone  District  Court. — R.  M.  Wright,  Judge. 

July  1,  1919. 

Action  in  equity  to  set  aside  a  deed  executed  by  de- 
fendant Ed  Matson  to  his  codefendant,  Ida  Johnson,  and 
for  judgment  against  said  Ed  Matson  for  costs,  attorneys, 
fees,  and  monthly  instalments  of  alimony  allowed  in  plain- 
tiff's favor  in  a  divorce  case  in  the  state  of  Washington. 
There  was  a  decree  for  plaintiff,  setting  aside  the  deed,  and 
judgment  for  $171.25,  being  the  balance  due  on  the  judg- 
ment of  the  Washington  court,  for  costs,  attorneys'  fees, 
and  balance  due  on  alimony.  The  defendant  Charles  John- 
son is  the  husband  of  Ida  Johnson.  The  defendants  appeal. 
— Affirmed. 

Dyer,  Jordan  &  Dyer,  for  appellants. 

Goodykoontz  &  Mahvney,  for  appellee. 

Peeston,  J. — No  evidence  was  introduced  on  the  trial 
in  the  district  court.  The  decree  is  based  entirely  upon  the 
pleadings.  The  facts  alleged  in  the  petition  are  admitted  in 
the  answer,  with  some  denials.  The  petition  set  up  a  de- 
cree rendered  in  the  state  of  Washington,  in  an  action  for 
divorce  between  plaintiff  and  defendant  Ed  Matson,  which 
decree  directed  appellant  to  convey  certain  real  estate  in 
JBoone,  Iowa,  to  the  appellee.  It  was  further  averred  that, 
at  the  commencement  of  said  action  for  divorce  in  Wash- 
-  ington,  defendant  Ed  Matson  was  enjoined  from  disposing 
of  any  of  the  property  of  the  parties  until  further  order  of 
the  court,  and  averred  that  the  property  described  was  the 
only  property  in  Boone,  Iowa,  belonging  to  them  or  either 
of  them ;   that,  immediately  after  the  announcement  of  the 
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decision  of  the  court,  which  announcement  was  in  accor- 
dance with  the  decree  afterwards  filed,  said  defendant  left 
the  state  of  Washington  and  came  to  Boone,  and  has  re- 
mained in  the  state  of  Iowa  since  that  time;  that,  imme- 
diately upon  arriving  in  Iowa,  he  transferred  the  property 
to  defendant  Ida  Johnson  without  consideration;  and  that 
said  Ida  Johnson  had  knowledge  of  appellee's  rights  there- 
to at  the  time  of  such  conveyance;  that  the  property  was 
worth  f  1,600  at  that  time ;  that  the  decree  of  the  Washing- 
ton court  provided  that  defendant  Matson  should  pay 
monthly  instalments  of  alimony,  and  the  costs  and  attor- 
neys' fees  in  said  divorce  action;  and  that  the  same  were 
unpaid,  to  the  extent  of  $251.25;  that  the  Washington 
court  was  one  of  general  jurisdiction,  and  had  jurisdiction 
of  the  subject-matter  of  the  action,  and  that  said  defendant 
Matson  appeared  thereto  in  person  and  by  attorney;  that 
no  appeal  was  ever  taken  therefrom;  and  that  said  decree 
has  never  been  modified  in  any  particular.  The  prayer  of 
the  petition  in  the  instant  case  asked  that  the  deed  be 
set  aside,  and  for  judgment,  and  that  the  court  require 
said  defendant  Matson  to  convey  the  premises  to  the  plain- 
tiff, or,  in  default  thereof,  that  a  commissioner  be  appoint- 
ed for  that  purpose.  The  answer  admitted  certain  of  the 
allegations  of  fact  in  the  petition,  except  that  it  averred 
that  defendant  Ida  Johnson  had  paid  her  codefendant,  Mat- 
son,  $1.00  as  a  consideration  for  the  premises,  and  that  he 
had  paid  $80  on  the  judgment  for  the  instalments  of  ali- 
mony and  costs ;  averred  that  the  decree  of  the  Washington 
court  was  of  no  validity,  in  so  far  as  it  attempted  to  aN 
feet  the  title  to  real  estate  in  Iowa;  that  the  injunction 
referred  to  Sid  not  specifically  describe  the  property.  The 
answer  denied  that  the  restraining  order  applied  to  the 
property  in  controversy  in  this  case;  that  the  Washington 
court  had  jurisdiction  of  that  portion  of  the  subject-mat- 
ter before  it  which  is  involved  in  this  case;    that  the  di- 
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vorce  decree  was  a  final  adjudication  between  the  parties, 
so  far  as  it  concerned  the  Iowa  property ;  that  the  defend- 
ant Matson  conveyed  in  violation  of  any  restraining  order; 
that  the  defendant  Ida  Johnson  knew  that  defendant  Mat- 
son  was  bound  by  the  divorce  decree  to  convey  the  prop- 
erty to  plaintiff;  all  allegations  of  fraud;  that  plaintiff 
was  the  beneficial  owner  of  the  property  in  controversy; 
and  that  the  defendant  Matson  was  bound  to  convey  this 
property  to  plaintiff;  and  that  his  deed  to  Ida  Johnson  con- 
stituted a  cloud  upon  plaintiff's  title.  The  answer  also 
alleged  that  the  Washington  decree  was  void,  and  can  have 
no  basis  for  an  action  affecting  the  title  to  property  in 
Iowa;  that  plaintiff's  remedy,  if  any,  is  to  be  granted  by 
the  court  which  rendered  the  decree;  that  the  courts  of 
this  state  have  no  jurisdiction  to  require  the  defendant  Mat- 
son  to  comply  with  an  order  imposed  upon  him  by  the 
court  of  another  state;  that  the  divorce  decree  has  no  effect 
outside  of  the  territorial  limits  of  the  jurisdiction  of  the 
court  which  rendered  it;  that  it  does  not  bind  the  con- 
science of  defendant  Matson;  that  the  Washington  court 
had  no  jurisdiction,  in  the  divorce  case,  of  the  property  in- 
volved herein ;  that  defendant  Matson  has  violated  no  final 
judgment  or  decree  to  which  the  courts  of  this  state  are 
required  to  give  full  faith  and  credit.  The  prayer  of  the 
answer  was  that  the  plaintiff's  petition  be  dismissed,  and 
that  defendant  Ida  Johnson  be  decreed  to  be  the  owner  of 

the  property.    These  are  the  general  allegations  in  the  pe- 

• 

tition  and  answer,  but  the  facts  are  stated  more  in  detail. 
From  the  detailed  statement  of  the  facts  in  the  plead- 
ings, plaintiff  states  the  following  facts,  in  addition  to 
those  already  stated,  which  appellants  concede  to  be  com- 
plete, with  one  or  two  exceptions,  which  will  be  noted. 
Plaintiff  and  defendant  Matson  were  married  in  May,  in 
1897,  and  continued  to  live  together  as  husband  and  wife 
until   the  summer  of   1914.     About  1909,  they  moved  to 
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Washington,  and  thereafter  continued  to  reside  in  King 
County,  in  that  state,  until  the  summer  of  1914.  There 
were  four  small  children.  In  June,  1914,  plaintiff  com- 
menced her  divorce  action  in  the  superior  court  of  King 
County,  for  an  absolute  divorce;  on  the  date  of  the  com- 
mencement of  such  action,  a  restraining  order  and  order 
to  show  cause  was  issued,  restraining  the  defendant  from 
incumbering  or  disposing  of  any  of  the  property  of  the 
parties  to  said  action,  and  he  (the  defendant)  was  required 
to  show  cause  before  that  court  on  July  28,  1914,  why  the 
order  should*  not  be  made  permanent.  Said  restraining 
order  and  the  summons  in  the  action  of  divorce  were  duly 
served  upon  appellant  in  the  county  of  King  and  state  of 
Washington,  on  the  22d  day  of  July,  1914.  On  the  28th 
day  of  July,  1914,  upon  the  return  of  the  order  to  show 
cause  why  the  restraining  order  should  not  be  made  per- 
manent, appellant  Matson  appeared,  in  person  and  by  his 
attorney,  and  the  court  confirmed  the  restraining  order 
until  further  order  of  the  court.  Said  action  came  on  for 
hearing  before  said  court  on  the  14th  day  of  August,  1914, 
the  appellee  appearing  in  person  and  by  her  attorney,  and 
appellant  Matson  also  appearing  in  person  and  by  his  at- 
torney; and  the  court,  having  heard  the  evidence  and 
proofs,  then  and  upon  said  day  announced  its  decision 
granting  plaintiff  a  divorce,  the  custody  of  the  children,  and 
granting  to  plaintiff  the  property  in  Iowa  hereinafter  re- 
ferred to,  by  the  following  provision,  afterwards  in  corpora  t 
ed  in  the  decree,  "that  plaintiff  be  and  she  is  hereby  award- 
ed the  household  furniture  and  piano  and  property  known 
as  4628  Meade  Street,  Seattle,  Washington,  and  the  prop- 
erty of  the  parties  hereto,  located  in  the  town  of  Boone  in 
the  state  of  Iowa,  and  the  defendant  is  hereby  directed  and 
required  to  execute  to  plaintiff  a  conveyance  of  said  Iowa 
property." 

On  the  8th  day  of  October,  1914,  a  formal  finding  of 
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facts  was  made  by  the  court,  in  accordance  with  the  oral 
finding  so  announced  on  the  14th  day  of  August,  1914,  and 
on  the  same  day,  a  decree  was  filed  in  accordance  with  said 
oral  finding  and  the  finding  of  facts  above  set  out.  The 
law  of  the  state  of  Washington,  at  the  time  of  the  pendency 
of  said  action  in  the  superior  court  of  the  state  of  Wash- 
ington in  and  for  King  County,  provided  in  relation  to  the 
property  of  parties  to  a  divorce  action  as  follows,  being 
Section  4637  of  Pierce's  Code  of  that  state  (1902) : 

"In  granting  a  divorce  the  court  shall  also  make  such 
disposition  of  the  property  of  the  parties  as  shall  appear 
just  and  equitable,  having  regard  to  the  respective  merits 
of  the  parties,  and  to  the  condition  in  which  they  will  be 
left  by  such  divorce,  and  to  the  party  through  whom  the 
property  was  acquired,  and  to  the  burdens  imposed  upon 
it  for  the  benefit  of  the  children,  and  shall  make  provi- 
sions for  the  guardianship,  custody,  and  support  and  edu- 
cation of  the  minor  children  of  such  marriage." 

The  Supreme  Court  of  the  state  of  Washington  has 
heretofore  construed  the  provision  of  the  law  of  that  state, 
above  set  out,  to  require  the  parties  to  an  action  for  di- 
vorce to  bring  into  court  all  of  their  property,  and  a  com- 
plete showing  must  be  made;  and  it  was  decided  by  said 
court  that  said  section  conferred  upon  the  court  the  pow- 
er, in  its  discretion,  to  make  a  division  of  the  separate 
property  of  the  wife  and  husband. 

Prior  to  the  commencement  of  the  action  above  re- 
ferred to,  the  parties  thereto  were  the  owners  of  the  follow- 
ing  described  real  estate,  situated  in  the  county  of  Boone 
and  state  of  Iowa,  the  record  title  standing  in  the  name  of 
Ed  Matson,  and  the  plaintiff  having  her  inchoate  right  of 
dower  therein,  said  property  being  described  as  follows,  to 
wit: 

Lot  No.  Thirty-one  (31)  in  the  Southwest  Quarter  (%) 
of   the   Northeast   Quarter    (*4)    of   Section    Twenty-nine 
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(29),  Township  Eighty-four  (84),  Range  Twenty-six  (26), 
Boone  County,  Iowa,  also  described  by  metes  and  bounds. 

Said  property  consisted  of  a  six-room  house  and  seven 
lots,  and  the  same  was  of  the  value  of  $1,600,  the  same  be- 
ing the  only  real  property  in  the  city  of  Boone,  Iowa,  owned 
by  the  said  Ed  Matson,  and  same  being  the  only  real  prop- 
erty in  Boone,  Iowa,  in  which  said  appellee  owned  an  in- 
terest, and  the  same  being  the  only  real  property  in  the 
state  of  Iowa  in  which  appellee  or  appellant  Ed  Matson 
owned  any  interest. 

Immediately  after  the  announcement  of  the  decision  of 
said  court  in  said  action,  the  appellant  Ed  Matson  left  the  / 

state  of  Washington  and  came  to  the  state  of  Iowa,  arriv- 
ing in  said  state  a  few  days  thereafter. 

On  the  19th  day  of  August,  1914,  said  appellant,  having 
arrived  in  the  county  of  Boone  and  state  of  Iow&,  made 
a  purported  conveyance  by  warranty  deed  to  the  appellant 
Ida  Johnson  of  the  property  in  Boone,  Iowa,  for  the  con- 
sideration of  one  dollar.  Said  warranty  deed  was  filed  for 
record  in  the  office  of  the  recorder  of  Boone  County  on  the 
19th  day  of  August,  1914.  At  and  before  the  execution  and 
delivery  of  said  deed  by  appellant  Ed  Matson  to  appellant ' 
Ida  Johnson,  said  Ida  Johnson  had  full  knowledge  that  ap- 
pellee and  appellant  Ed  Matson  were  husband  and  wife; 
had  full  knowledge  of  the  decision  of  the  superior  court  of 
the  state  of  Washington  in  and  for  King  County,  hereinbe- 
fore referred  to;  and  knew  that  said  Matson  was  directed 
by  the  decision  of  said  court  to  convey  to  the  plaintiff  the 
property  hereinbefore  described.  The  conveyance  so  made 
by  the  said  Matson  to  said  Johnson  was  without  consider- 
ation, save  and  except  the  sum  of  one  dollar.  In  the  deed, 
the  said  Ed  Matson  described  himself  as  single,  notwith- 
standing the  fact  that  the  decree  dissolving  the  marriage 
relations  between  appellee  and  him  had  not  been  filed,  and 
he,  the  said  Matson,  then  understood  that,  by  the  decision 
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of  said  court,  he  was  directed  to  convey  to  appellee  the 

» 

property  above  described.     From  the  facts  admitted,  the 

inference  is  plain  that  the  conveyance  made 

1.  divorce  :  ail-       to  Ida  Johnson  was  made  with  intent  on  Ed 

lentycbnvey-  u      Matson's  part  to  defraud  appellee,  and  that 

ance  :  knowl- 
edge of  grantee.    Ida  Johnson   knew   of   such   intent   at  the 

time.  Said  decree  also  provided  that  ap- 
pellant Ed  Matson  should  pay  the  costs  in  said  cause,  in- 
cluding an  attorney's  fee  of  $50  for  plaintiffs  attorney,  and 
in  addition,  that  he  pay  the  plaintiff  the  sum  of  $15  per 
month  until  further  order  of  that  court.  At  the  time  of 
the  filing  of  the  amended  and  substituted  petition  herein, 
nothing  had  been  paid  upon  said  judgment  and  costs  and 
monthly  instalments  of  alimony,  except  the  sum  of  $80, 

and  there  was  due  and  owing  on  account  thereof  a  balance 

• 

in  the  sum  of  $171.25.  Appellants  say  that  appellee  has 
omitted  from  the  statement  the  fact  that,  at  the  time  of  the 
oral  announcement  by  the  Washington  court,  the  record 
does  not  show  that,  at  that  time,  or  on  that  day,  any  or- 
der was  made,,  either  oral  or  otherwise,  directly  to  the  de- 
fendant Matson,  to  make  a  conveyance  of  the  Iowa  prop- 
erty to  plaintiff;  and  they  say  that,  at  the  time  the  war 
ranty  deed  to  the  Iowa  property  was  executed  and  deliv- 
ered by  defendant  Matson  to  defendant  Ida  Johnson,  she 
did  not  know  that  he  was  bound  by  the  terms  of  any  de- 
cree to  convey  this  property  to  plaintiff,  and  that  she  did 
not  know  of  any  fraudulent  intent  on  the  part  of  Matson. 
On  examination  of  the  pleadings  as  to  this,  we  find  that  the 
allegation  is  made  in  Paragraph  8  of  the  petition: 

"That,  in  the  deed  so  executed  by  the  said  Ed  Matson 
to  Ida  Johnson,  he  described  himself  as  single,  notwith- 
standing the  fact  that  the  decree  of  divorce  in  the  action 
above  referred  to  had  not  been  filed  at  that  time,  and  the 
marriage  relation  between  these  parties  had  not  been  dis- 
solved by  the  filing  of  the  formal  decree,  but  the  said  Ed 
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Matson   then  understood  that  the  decision  of  said  Court 
was  as  hereinbefore  set  out,  and  that  he  was  directed  by 
the  decision  of  said  court  to  convey  said  property  to  the 
*  plaintiff  herein." 

The  answer  admits  Paragraph  8,  except  the  allegation 
that  the  defendant  Ida  Johnson  knew  that  the  defendant 
Ed  Matson  was  bound  by  the  decree  of  the  Washington 
court  to  convey  said  property  to  plaintiff,  and  also  all  al- 
legations of  fraud,  and  also  the  allegation  that  Ida  John- 
son paid  nothing  for  the  property,  and  also  the  last  line 
thereof,  to  wit:  "and  that  she  was  by  virtue  of  said  de- 
cree the  beneficiary  owner  of  said  premises." 

The  petition  further  alleges: 

"That,  at  and  before  the  time  the  execution  and  deliv- 
ery of  said  warranty  deed  by  defendant  Ed  Matson  to  de- 
fendant Ida  Johnson,  the  defendant  Ida  Johnson  had  full 
knowledge  that  plaintiff  and  defendant  Ed  Matson  were 
husband  and  wife,  and  had  full  knowledge  of  the  pendency 
of  the  divorce  action  between  said  parties,  and  had  full 
knowledge  of  the  decision  of  the  superior  court  of  the 
state  of  Washington  in  and  for  King  County,  in  the  action 
above  referred  to,  and  knew  that  the  defendant  Ed  Matson 
was  directed  and  bound  by  the  decision  of  that  court  to 
convey  to  the  plaintiff  herein  the  property  hereinbefore 
described." 

This  allegation  is  not  denied,  except  that  defendants 
denied,  in  Paragraph  1,  that  Ida  Johnson  knew  that  the 
defendant  Matson  was  "bound"  by  the  decision  of  that  court 
to  convey  to  the  plaintiff  the  property  hereinbefore  de- 
scribed. Manifestly,  if  Matson  knew  that  he  was  directed 
by  the  decision  to  convey  the  property  to  appellee,  and 
if  Ida  Johnson  knew  that  he  was  directed  by  the  decision 
to  convev  same,  the  oral  announcement  of  the  decision  must 
have  directed  that  such  conveyance  be  made.  As  to  the 
denial  of  fraud  by  the  conclusion  in  the  answer,  the  facts 
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being  admitted  that  Ida  Johnson  knew  that  the  conveyance 
to  appellee  had  been  directed  by  the  court,  that  she  had  full 
knowledge  of  the  decision  of  the  court,  ahd  that  she  took 
the  property  for  $1.00,  while  it  was  worth  $1,600,  are  suffi- 
cient to  establish  fraud.  The  conclusion  denying  same  did 
not  put  the  facts  pleaded  in  issue,  especially  as  it  was 
coupled  with  an  admission  thereof. 

1.  Several  propositions  are  argued,  but  one  or  two  are 
more  especially  relied  upon  and  discussed,  and  we  think 
they  are  really  controlling.     Counsel  for  either  side  con- 
cede that  some  of  these  precise  questions 
z:  courts:  juris-     have  not   been   heretofore  decided  by  this 

diction :  real 

estate.  court.    The  first  is  that  real  property  is  sub- 

ject to  the  exclusive  jurisdiction  of  the  state 
in  which  it  is  located.    We  do  not  understand  appellee  to 

■ 

controvert  this  proposition,  nor  do  we  intend  to  depart 
from  that  general  rule;  but  appellants  concede  that  there 
are  at  least  two  exceptions  to  the  rule.  One  is  that  a  court 
of  equity,  having  personal  jurisdiction  of  the  parties,  may, 
in  actions  which  are  otherwise  cognizable  in  equity,  and 
which  arise  out  of  fraud  or  of  trust  or  of  contract,  grant  a 
decree  requiring  a  conveyance  of  land  in  another  state ;  and 
on  this  they  cite  Alassic  v.  Watts,  6  Cranch  148  (3  L.  Ed. 
181 )  ;  MacGrcgor  v.  MacGrcgor,  9  Iowa  65 ;  Gilliland  v. 
Inahnit,  92  Iowa  46;  Bhwkman  r.  Wright,  96  Iowa  541; 
Sullivan  v.  Kenney,  148  Iowa  361,  387;  TJndsley  r.  Union 
Silver  Star  Min.  Co.,  26  Wash.  301  (66  Pac.  382)  ;  Proctor 
v.  Proctor  (Note"),  69  L.  R.  A.  673.  They  concede  that  some 
courts  have  extended  this  exception  to  cases  of  accounting 
between  partners.  They  contend  that  the  exception  first 
referred  to  has  never  been  extended  to  divorce  actions,  and 
that,  where  such  relief  has  been  asked,  it  has  uniformly 
been  denied,  and  they  cite  as  to  this  proposition  Fall  t\ 
Fall,  75  Neb.  104  (113  N.  W.  175)  ;  Proctor  v.  Proctor,  215 
111.  275  (74  N.  E.  145) ;   Bullock  v.  Bullock,  52  N.  J.  Eq. 
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561  (46  Am.  St.  528) ;  Fall  v.  Eastin,  215  U.  S.  1,  9  (54 
L.  Ed.  65,  69) ;  Bodie  v.  Bates,  99  Neb.  253  (156  N.  W.  8) ; 
Rodgcrs  v.  Rodgers,  56  Kan.  483  (43  Pac.  779).  It  so  hap- 
pened that  these  last  cases,  or  some  of  them,  were  divorce 
ca**es,  but  we  do  not  understand  that  the  rulings  in  all  of 

them  were  based  on  the  fact  that  they  were 
3.  divoiub:  judg     such.    It  should  be  kept  in  mind  that,  in  the 

rnent  or  decree  * 

jurisdiction:    '    instant  case,  there  was  personal  notice  on 

courts  of  this  ,_■,*-.       j     -.,    , 

state  can  en-       and    appearance  by   defendant   Matson   in 

force  foreign 

judgment.  the  Washington  court,  in  the  case  there,  and 

in  the  Iowa  court  in  this  case,  and  the  fur- 
ther important  fact,  as  we  view  it,  that  plaintiff  here  is  not 
relying  alone  on  the  Washington  decree  to  give  title,  as 
was  the  fact  in  some  of  the  cases  cited.  Nor  does  she  claim 
that  any  deed  was  executed  by  defendant  to  her,  even  un- 
der  compulsion,  pursuant  to  the  direction  in  the  decree 
that  he  should  convey.  This  was  the  situation  in  some  of 
the  cases.  Her  claim  is  that,  the  Washington  court  hav- 
ing complete  jurisdiction,  and  having  rendered  judgment 
and  decree,  she  may  use  that  as  a  basis  for  another  suit 
in  the  courts  of  this  state,  after  personal  notice,  for  judg- 
ment here,  and  for  a  decree  here  to  carry  out  and  enforce 
the  Washington  decree,  which  the  defendant,  by  remov- 
ing himself  from  the  state  of  Washington,  prevented  the 
Washington  court  from  enforcing  in  that  state.  Of  course, 
if  the  defendant  Matson  had  remained  in  the  state,  of  Wash- 
ington, the  courts  there  could  have  coerced  him  into  execut- 
ing a  deed  as  directed  by  the  decree.  That  is  impossible 
now.  We  have  no  doubt  that  this  was  a  fraud  upon  the 
courts  in  that  state;  and  under  the  circumstances  shown, 
we  have  no  doubt  that  his  purpose  was  to  prevent  his  wife 
from  obtaining  the  full  relief  to  which  she  was  entitled. 
This  was  also  a  fraud.  Ought  he,  in  equity,  to  be  allowed 
to  profit  by  his  own  wrong?  So  far  as  defendant  Matson  is 
concerned,  there  was  no  good  faith.     This  being  so,  why 
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ought  not  his  conscience  to  be  bound?  In  the  instant  case, 
the  equities  are  clearly  with  the  plaintiff.  In  some  of  the 
cases  cited  by  appellants,  there  was  no  personal  notice,  in 
the  state  where  the  second  suit  was  brought,  upon  the  party 
from  whom  the  title  to  land  was  supposed  to  have  been  de- 
rived by  the  decree  in  the  first  state;  and  some  of  them 
were  cases  where  no  personal  notice  was  had  upon  the  par- 
ty in  the  first  suit, — that  is,  in  the  state  where  the  decree 
was  first  rendered.  There  is  another  feature  in  the  instant 
case  which  distinguishes  it  from  all  the  cases  'cited,  and 
that  is  that,  in  the  instant  case,  there  was,  in  addition  to 
the  decree  in  regard  to  the  conveyance  of  the  property  in 
Iowa,  a  personal  judgment  rendered  against  defendant  Mat- 
son  in  the  Washington  court,  for  costs,  attorneys'  fees,  and 
alimony.  This,  even  under  appellants'  contention,  and  un- 
der the  cases  cited  by  them,  would  authorize  a  suit  in  this 
state  upon  such  judgment,  in  order  that  it  might  be  en- 
forced here.  Fall  v.  Fall,  75  Neb.  104  (113  N.  W.  175,  at 
177),  and  cases;  Bullock  v.  Bullock,  46  Am.  St.,  at  page 
533,  top,  holding  that  such  judgment  might  be  enforced 
here,  under  the  full  faith  and  credit  clause  of  the  Federal 
Constitution.  Of  course,  no  one  claims  that  even  such  a 
judgment  in  the  Washington  court  could  be  enforced  by 
execution  or  otherwise  in  this  state,  without  a  judgment 
thereon  in  Iowa.  So  that  the  trial  court  in  this  case  had 
jurisdiction  and  authority  to  grant  at  least  partial  relief 
to  the  plaintiff.  We  do  not  understand  appellants  to  con- 
tend otherwise;  indeed,  the  matter  is  not 
4.  Courts:  juris-     discussed,  but  only  the  proposition  as  to 

diction :  en-  A .  .     .      .      __  _,  _  , . 

forcement  of        the  real  estate  m  Boone.    Some  of  the  cases 

decree  in  i 

divorce  suit.        cited  refer  to  others  of  them,  and  we  shall 

not  attempt  an  extended  review  of  all  of 
them.  The  Fall  case,  supra,  may  be  distinguished  from  the 
instant  case  in  several  particulars.  In  that  case,  E.  W. 
Fall,  the  husband  of  the  plaintiff,  and  the  party  against 
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whom  the  decree  In  the  state  of  Washington  was  granted, 
directing  him  to  convey  land  in  Nebraska,  was  not  person- 
ally served  with  notice,  and  made  no  appearance  in  the 
suit  brought  in  Nebraska;  but  the  plaintiff  was  relying  up- 
on the  decree  in  the  foreign  state,  as  of  itself  having  force, 
and  as  operating  to  convey  the  land  in  Nebraska.  Again, 
as  shown  in  the  Fall  case,  at  page  180,  the  laws  of  Nebras- 
ka have  no  power  or  jurisdiction  in  a  divorce  proceeding,  to 
divide  or  apportion  the  real  estate  of  the  parties.  Such  is 
not  the  fact  in  Iowa,  nor  in  the  state  of  Washington,  as 
shown  by  the  statutes  of  that  state,  pleaded  and  admitted 
in  this  case.  Still  again,  it  was  said  by  the  majority  in  the 
Fall  case,  quoting  from  Bishop's  Marriage  and  Divorce,  that 
the  division  of  property  in  a  divorce  proceeding  is  not  based 
upon  the  view  that  the  innocent  party  has  an  equitable  in- 
terest in  the  property  itself,  but  that  it  is  a  method  of  en- 
forcing the  duty  of  support  and  maintenance.  But  in  the 
dissenting  opinion,  Mr.  Chief  Justice  Sedgwick  pointed  out 
that  the  Supreme  Court  of  Nebraska  had  held  otherwise  in 
a  prior  case,  and  that  the  majority  opinion  had  overlooked 
such  fact,  or  entirely  misunderstood  it.    Be  says: 

"The  fundamental  question  in  this  case,  the  question  up- 
.  on  which  all  others  depend,  is  whether,  by  the  law  of  this 
state,  a  wife  has  an  equity  in  the  land  of  her  husband  during 
coverture.  The  question  is  briefly  disposed  of  in  the  former 
opinion  (ante  p.  104),  and  it  is  there  considered  that  she  has 
such  equity.  The  meaning  of  the  court,  however,  as  ex- 
pressed  in  the  former  opinion  upon  this  point,  has  been  sub- 
stantially overlooked,  or  entirely  misunderstood.  It  is, 
therefore,  thought  advisable  to  discuss  the  question  more  at 

9 

large." 

He  then  proceeds  to  discuss  that  proposition.     We 
have  held  that : 
f  "The  dower  right,  given  by  statute  to  a  wife  in  the 

property  of  her  husband,  though  inchoate,  pending  the  life 
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» 

of  the  husband,  is  in  the  nature  of  a  property  right,  and 
she  cannot  be  divested  of  it  by  any  act  of  her  husband, 
whether  done  in  good  faith  or  in  fraud,  either  of  his  imme- 
diate grantee  or  of  those  who  may  come  after  him."  War- 
ner v.  Trustee^  of  N.  Cemetery  Awn,.,  139  Iowa  115,  at  123. 

We  regard  this  as  a  matter  of  importance,  in  view  of 
the  holding  in  the  Fall  case,  the  Bullock  case,  supra,  and 
perhaps  others,  that,  under  statutes  different  from  those  of 
this  state  and  of  the  state  of  Washington,  the  subject  of  a 
divorce  action  is  the  matrimonial  status,  and  that  a  decree  | 
adjudging  land  to  the  successful  party  is  only  in  the  na- 
ture of  a  decretal  order,  ancillary  to  the  subject-matter  of 
the  suit.  It  may  be  true  that  alimony  could  not  be  al- 
lowed, nor  a  division  of  property  made,  without  a  divorce; 
still,  since  the  wife  has,  under  the  Iowa  law,  an  interest  in 
the  real  property  of  her  husband,  and  since,  under  the  laws 
of  Washington  and  of  this  state,  the  court  may  divide  and 
award  the  property  of  the  parties,  where,  as  here,  a  divorce 
was  granted,  we  think  it  is  more  than  a  mere  matter  of 
matrimonial  status,  and  that  the  award  of  alimony  and  di- 
vision of  property  is  also  the  subject-matter  of  the  action, 
though,  perhaps,  for  the  reason  stated,  in  a  sense  ancillary. 

This  being  so,  we  are  of  opinion  that,  though  it  is  a 
divorce  case,  under  its  peculiar  Circumstances,  and  under 
the  laws  of  Washington  and  Iowa  in  such  matters,  a  court 
of  equity  in  the  state  of  Washington,  having  personal  juris- 
diction of  the  parties,  had  jurisdiction  to  grant  the  decree 
requiring  a;  conveyance  of  land  in  Iowa.  Under  all  these 
circumstances,  we  see  no  reason  why  the  rule  of  the  cases 
holding  that  a  decree  in  one  state  may  not  be  such  as  to 
affect  land  in  another  state  should  apply  here.  We  under- 
stand appellants  to  concede  that,  had  Matson  executed  a 
deed  to  plaintiff,  pursuant  to  the  decree,  even  though  by 
compulsion,  it  would  have  been  valid.  Such  was  the  situa- 
tion in  some  of  our  cases,  but  we  think  some  of  our  cases 
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go  even  further  than  that, — for  instance,  Sullivan  v.  Ken- 
ney,  infra,  and  perhaps  others. 

We  are  not  holding  that  such  decree,  of  itself,  operates 
to  convey  the  title  to  the  land,  and  plaintiff  is  not  making 
such  a  claim.  But  we  do  hold  that,  under  the  record,  such 
a  decree  is  a  proper  and  sufficient  basis  for  the  present  ac- 
tion. And  conceding  the  rule  that  the  Washington  decree 
operates  only  in  personam,  the  plaintiff  may  maintain  this 
action  and  obtain  a  decree  that  will  operate  in  personam 
against  the  defendant  here,  and  require  him  to  convey  the 
land  in  Iowa,  and  do  the  thing  .that  defendant  himself,  by 
his  fraud  uprfn  the  Washington  coujrt,  put  it  beyond  the 
power  of  that  court  to  do.  We  need  not  review,  the  decision 
in  the  Bullock  case,  supra,  since  the  opinion  proceeds  upon 
the  same  reasoning  as  the  Fall  case :  that,  under  their  stat- 
ute, the  division  or  awarding  of  property  did  not  possess 
any  element  of  judgment  upon  the  issue  submitted  to  the 
court,,  which  was  whether  the  marriage  between  the  parties 
should  be  dissolved,  and  that  the  courts  of  New  Jersey 
could  not  be  asked  to  give  greater  efficacy  to  a  decree  for 
alimony  made  in  New  York  than  they  would  give  to  a  like 
decree  in  New  Jersey;  but  the  court  in  that  case  said,  in 
effect,  that,  if  the  courts  in  New  Jersey  could  enforce  such 
a  decree,  they  would  not  refuse  like  relief  on  an  extra-ter- 
ritorial judgment.  The  opinion  in  the  Bullock  case,  as  in 
the  Fall  case,  was  by  a  divided  court. 

It  is  suggested  in  the  case  of  Fall  v.  Fall,  supra,  that,  if 
the  courts  of  other  states  can  so  adjudicate  the  rights  of 
parties  to  land  in  another,  it  would  nullify  the  recording 
acts,  and  cease  to  afford  protection  to  purchasers  of  land. 
^Ve  suppose  no  one  would  claim  that  an  innocent  purchaser, 
purchasing  land  under  such  circumstances,  without  notice, 
would  not  be  protected;  but  it  is  unnecessary  for  us  to 
pass  upon  this  point,  because  the  record  shows  that  de- 
fendant Ida  Johnson  had  notice  of  all  the  facts,  and  that 
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she  purchased  property  concededly  worth  $1,600  for  $1.00, 
which,  of  itself,  is  a  circumstance  tending  to  establish  fraud 
on  both  her  part  and  Matson's.  This,  in  connection  with 
all  the  other  circumstance^  in  the  case,  is  sufficient  to 
show  that  it  was  a  fraudulent  conveyance,  under  the  au- 
thorities. We  shall  not  attempt  an  extended  review  of  the 
other  cases  cited  by  appellants.  It  is  enough  to  say  that 
the  earlier  cases  are  referred  to  in  the  later  ones,  and  the 
discussion  and  reasoning  is  much  the  same.  We  shall  only 
briefly  notice  them. 

Some  of  the  cases  are  where  the  decree  does  not,  on 
its  face,  purport  to  pass  title  to  land  in  another  state.  In 
the  Proctor  case,  supra,  cited  by  appellants,  there  was  no 
personal  service  upon  the  defendant,  in  Illinois,  and  no 
appearance  for  him;  and  in  that  case  it  further  appears 
that  the  defendant  had  no  property  within  the  state  of  Il- 
linois, and  the  decree  sought  to  award  the  plaintiff  an  in- 
terest in  real  estate  in  Ohio.  Under  such  circumstances, 
the  Illinois  court  held  that  so  much  of  the  decree  as  sought 
to  vest x  an  interest  in  real  estate  in  Ohio  was  bevond  the 
jurisdiction  of  the  court,  on  the  ground  that  it  was  pure- 
ly a  proceeding  in  rem,  with  the  property  in  another  state. 
The  Proctor  case  is  annotated  in  09  L.  R.  A.  673,  where 
cases  are  cited  extending  the  doctrine  of  Ma$$ie  v.  Watts, 
6  Cranch  148  (3  L.  Ed.  181),  to  actions  cognizable  in  equity 
which  do  not  directly  arise  out  of  fraud,  trust,  or  contract. 
The  Massie  case  is  also  annotated  in  Volume  1,  Rose's 
Notes,  428.  Some  of  the  cases  there  cited  hold  that,  under 
some  circumstances,  a  decree  in  Federal  and  state  courts 
may  affect  the  title  to  land  in  foreign  countries  even;  but 
others  hold  that  this  may  not  be  done  where  it  violates 
treaty  obligatipns.  In  the  case  of  Rodgers  v.  Rodgers, 
supra,  the  court  granting  the  decree  did  not  have  personal 
jurisdiction  over  the  defendant.  We  think  neither  the 
Rodgers  case  nor  the  Proctor  case  nor  the  Bodic  case, 
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supra,  deny  the  identical  proposition  advanced  by  the  ap- 
pellees in  the  instant  case.     In  the  Bodie  case,  it  appears 
that  the  Arkansas  court,  granting  the  decree  of  divorce, 
was  prohibited  by  statute  from  taking  into  consideration 
the  value  of  real  estate  outside  the  state,  in  determining 
the  amount  of  alimony.    In  the  case  of  MacQregor  v.  Mac- 
Qregor, 9  Iowa  65,  the  Mamie  case  was  referred  to  and  dis- 
cussed ;   but  it  was  held  that  a  decree  of  the  state  of  New 
York,   rendered   affecting  lands   in   Iowa,   was  valid,   and 
would  be  recognized.    It  is  held  in  Fauntleroy  v.  Lum,  210 
U.  S.  230  (28  Sup.  Ct.  Rep.  641),  that  the  court  does  not 
go  back  of  the  decree  itself,  to  ascertain  the  cause  of  ac- 
tion resulting  in  the  decree  of  a  sister  ststfe;   and  in  Bar- 
ter v.  Barber,  21  How.  582  (16  L.  Ed.  226),  it  is  held  that 
parties  to  a  divorce  action  are  bound  by  the  provision  of 
the  decree  as  to  divorce  and  alimony,  and  that  the  judg- 
ment or  decree  will  be  carried  into  judgment  in  another 
state,  to  have  there  the  same  binding  force  as  in  the  state 
where  rendered.    In  Cheever  v.  Wilson,  9  Wall.  108  (19  L. 
Ed.  604),  it  is  held  that  a  decree  affecting  real  estate  outside 
the  state  binds  the  parties  personally,  and  can  be  enforced 
in  the  state  where  the  real  estate  is  situated.     Appellees 
contend  that,  even  under  the  authorities  cited  by  appel- 
lant, the  judgment  of  the  Washington  court  is  a  contract 
of  record,  citing  Johnson  d  Stevens  v.  Butler,  2  Iowa  535; 
Spilde  v.  Johnson,  132  Iowa  484.    Though  not  deciding  the 
precise  question  in  this  case,  the  following  may  be  cited  to 
sustain  our  conclusion,  some  of  which  are,  we  think,  analo- 
gous:   Sullivan  v.  Kenney,  148  Iowa  361,  387,  and  cases 
cited;  Page  v.  McKee,  3  Bush.  (Ky.)  135  (96  Am.  Dec.  201) ; 
Burnley  v.  Stevenson,  24  Ohio  St.  474  (15  Am.  Rep.  621)  ; 
Fletcher  i\  Ferrell,  9  Dana  (Ky.)  372  (35  Am.  Dec.  143) ; 
Moore  v.  Moore,  208  N.  Y.  97   (101   N.  E.  711)  ;    White  v. 
Warren,  214  Mass.  204  (100  N.  E.  1103)  ;   Newton  v.  Bran- 
son, 13  N.  Y.  587  (67  Am.  Dec.  89). 
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2.  The  foregoing  seems  to  be  the  proposition  most  con- 
fidently relied  upon.  We  have  taken  more  space  for  that 
than  intended.     The  others  will  be  noticed  as  briefly  as 

may  be.    It  is  said  by  appellants  that,  if  a 
5*  judgment  or        court  of  equity,  in  a  proper  case,  has  juris- 
forcementn"of        diction  over  real  property  in  another  state, 
mentn  *ud*~      the  exercise  of  this  jurisdiction  is  discre- 
tionary, and  is  not  a  matter  of  right,  citing 
note  to  69  L.  R.  A.  673,  supra.    Appellees  concede  that  it 
is  discretionary,  but  they  say  that,  in  the  language  of  the 
court  in  Fall  v.  Eastin,  supra,  the  policy  of  the  state  would 
not  be  violated  by  a  holding  in  accordance  with  the  decree 
of  the  trial  court  in  this  case,  and  that  the  decree  should 
be  upheld.    The  discretion  in  the  instant  case  was  exercised 
in  favor  of  plaintiff. 

3.  Appellants'  next  contention  is  that  it  is  necessary 
that  the  judgment  must  be  final,  and  that  the  judgment  and 
decree  for  alimony  are  not  final  in  this  case,  because  it  is 

subject  to  change,  under  Code  Section  3180. 
c.  divorce:        .    It -seems  to  us  it  is  a  sufficient  answer  to 

judgment  or  v 

deffee:..ali';         this  to  say  that  it  is  final  until  modified; 

mony :  final  ^  7 

until  modified.      ti,aj-  110  change  has  been  made ;    and  fur- 
ther, that,  before  there  can  be  a  change  of 
the  decree,  there  must  be  a  change  in  the  circumstances  af- 
fecting  £he  situation  and  condition  of  the  parties.    The  ap- 
pellant left  the  state  of  Washington  and  conveyed  the  prop- 
erty in  question  within  four  or  five  days  after  the  Wash- 
ington court  had  announced  its  decision,  so  that,  in  that 
very  brief  space  of  time,  there  could  not  well  be  any  change 
in  the  circumstances  surrounding  the  parties.     As  bear- 
ing upon  the  question  as  to  the  finality  of  the  judgment, 
notwithstanding  the  power  of  the  court  granting  it  to  modi- 
fy the  provision  concerning  alimony,  see  Audubon  v.  SJmi- 
feldt,  181  U.  S.  575.    By  this  we  presume  that  the  Wash- 

Vol.    18C    I  A. — 40. 
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iugton  statute,  in  respect  to  changing  such 

7"  prolomptionB :      a  decree,  *s  H^e  ours,  in  view  of  the  fact 

sister^tate.         that  there  is  no  showing  to  the  contrary. 

4.  Appellants'  next  point  is  that  the 
decree  was  not  entered  of  record  for  some  little  time  after 
the  trial  court  announced  his  decision,  and  what  the  de- 
cree would  be.    We  are  unabl^  to  see  how  this  can  affect  the 

rights  of  the  defendants,  or  of  the  plaintiff. 

8*  jurisdiction :        Ordinarily,  a  decree,  if  held  for  a  few  days, 

iigCeffectf k         or  even  ^nger,  relates  -back,  when  entered, 

to  the  date  of  the  decision.  It  might  be 
possible  that  a  situation  could  arise  where  a  conveyance 
was  made  after  a  decision  was  announced,  and  before  the 
rendition  of  judgment  or  a  decree,  in  which  the  rights  of 
innocent  third  persons  might  intervene.  Such  is  not  the 
situation  here,  because,  as  stated,  defendant  Ida  Johnson* 
the  purchaser,  had  notice  of  the  matters  affecting  her  rights. 
Furthermore,  the  defendant  Matson  had  been  enjoined 
from  transferring  his  property,  even  before  the  announce- 
ment by  the  Washington  court  of  its  judgment. 

5.  Another  point  of  appellants'  is  that  the  decree  of 
the  Washington  court  does  not  specifically  describe  the 
Iowa  property.     If  plaintiff  were  relying  upon  the  decree 

itself  to  carry  title,  and  if  defendant  Ida 

9*  d?tion:en?rl8      Johnson  were  an  innocent  purchaser,  there 

f£^e?ud«-        might  possibly  be  some  force  in  appellants^ 

S5Sy.f°r  contention.     But  appellee  does  not   make 

such  claim  for  the  decree,  but  only  claims 
it  as  a  basis  for  the  action  in  this  state.  And,  as  said,  de- 
fendant was  enjoined  from  transferring  any  of  his  proper- 
ty, which  would  include  all  his  property,  whether  described 
or  not.  The  answer  admits  the  allegations  of  the  petition, 
that  Matson  knew  he  was  directed1  by  the  Washington  de- 
cree to  convey  this  property  to  appellee,  and  that  defend- 
ant Ida  Johnson  knew  he  was  so  directed. 
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6.  There  is  a  suggestion  in  Fall  v.  Eastin,  supra,  that 
whether  any  consideration  was  paid  by  defendant  for  the 
conveyance  of  the  land  is  not  material,  whatever  a  credi- 
tor of  plaintiff's  husband's,  Fall,  might  be 
10.  ditobcb:  an-     abie  to  do.    We  do  not  understand  this  to 

mony :  setting 

tentetSSsfder:       ^    the    ™l*   in    Iowa'       In    ******   V.    GutTX- 

son,  76  Iowa  347,  it  was  held  that  a  trans- 
fer of  property  made  by  a  husband  to  defeat  his  wife's 
claim  for  alimony,  though  strictly  not  a  debt,  still  may  not 
be  defeated  by  a  fraudulent  conveyance  of  the  husband's 
property. 

We  reach  the  conclusion  that  the  judgment  and  decree 
of  the  trial  court  ought  to  be,  and  it  is, — Affirmed. 

Ladd,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  D.  H.  Harris,  Appellant.    , 

GBAHD  JURY:  Qualifications — Formation  or  Expression  of  Opinion. 
A  grand  juror  is  incompetent  who  declares  in  the  most  posi- 
tive manner  that  he  has  formed  and  expressed  a  positive 
opinion  as  to  the  merits  of  the  case,  and  still  has  such  opinion, 
and  who  has  previously  served  as  a  member  of  a  grand  jury 
which  returned  an  abortive  indictment  against  the  defendant, 
though  he  also  states  that  he  can  proceed  without  any  feeling 
or  bias  against  the  accused. 

Appeal  from  Lyon  District  Court. — William  Hutchinson, 

Judge. 

July  1,  1919. 

The  defendant-  was  convicted  of  the  crime  of  having 
maliciously  threatened  one  Bahnson,  with  intent  to  compel 
him  to  purchase  certain  dray  line  property  against  his  will. 
He  appeals. — Reversed  and  remamded. 
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E.  C.  Roach,  for  appellant. 

H.  M.  Havner,  Attorney  General,  and  F.  V.  Davidson, 
Assistant  Attorney  General,  for  appellee. 

Ladd,  C.  J. — An  indictment  was  returned  against  the 
accused,  September  4,  1918,  and  two  days  later,  be  moved 
tbat  it  be  set  aside,  for  that  one  Schmidt,  who  had  been 
•regularly  drawn  and  summoned  as  a  grand  juror,  had  failed 
to  appear,  and,  in  his  stead,  one  Miller  acted  as  member 
of  said  grand  jury.  This  motion  was  confessed  by  the 
county  attorney,  September  10,  1918,  and  the  court  or- 
dered the  indictment  set  aside,  and  "that  the  case  be  sub- 
mitted to  the  grand  jury  at  the  October  term,  1918."  At 
the  October  term,  the  grand  jury  was  impaneled,  with  W. 
W.  Reynolds,  Henry  Hansman,  and  William  Miller  as  mem- 
bers thereof,  who  had  also  served  as  members  of  the  grand 
jury  which  returned  the  indictment  set  aside. 

The  accused  challenged  each  of  these  persons,  for  that, 
as  was  contended,  he  had  "formed  or  expressed  such  an 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner  as 
frould  prevent  him  from  rendering  a  true  verdict  upon  the 
evidence  submitted  on  the  trial"  (Section  5243,  Code) ;  and 
each  challenge  was  overruled. 

Reynolds  had  answered  that  he  had  no  acquaintance 
with  the  accused,  save  as  he*  appeared  before  the  previous 
grand  jury,  and  that  all  he  knew  about  the  case  was  what 
he  had  heard  at  that  time;  that  he  then  formed  and  ex- 
pressed a  positive  opinion  as  to  the  merits  of  the  case,  and 
still  had  it;  that  it  would  prevent  him  from  rendering  a 
true  verdict  if  the  evidence  was  the  same  as  before  the 
grand  jury  at  the  previous  term  of  court;  that  his  opin- 
ion would  be  as  then  expressed,  unless  he  had  some  rea- 
son to  change  it;  and  that  he  then  voted  to  return  an  in- 
dictment. Thereupon,  the  court  elicited  the  fact  that  he 
was  not  prejudiced  against  the  accused,  and  could  listen  to 
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the  testimony  "with  relation  to  finding  an  indictment  or 
not  without  any  passion  or  prejudice  or  feeling  against" 
him,  and  that  he  could  "return  such  a  verdict  as  he  be- 
lieved the  evidence  warranted."  Thereupon,  the  challenge 
was  overruled. 

Hansman  and  Miller  testified  practically  the  same  as 
did  Reynolds,  save  that,  on  examination  by  the  court,  Hans- 
man  said  that  he  did  not  mean  to  say  that  he  had  any  opin- 
ion as  to  the  guilt  or  innocence  of  the  defendant,  though 
he  had  testified  that,  "if  the  evidence  were  the  same  as  was 
submitted  before,  he  would  vote  the  sam4  way,"  and  de- 
clared that  he  had  "formed  a  positive  opinion  as  to  the 
merits  of  the  case."  Miller  swore  that  the  fact  that  he  had 
voted  for  an  indictment  before  Would  have  an  influence  on 
his  vote  again. 

It  is  apparent  from  the  court's  ruling  that  too  much 
significance  was  given  to  the  fact  that  these  men  could  pro- 
ceed without  any  feeling  or  bias  against  the  accused.  This 
is  not  enough  to  qualify  the  juror.  The  test  prescribed  is 
whether  such  an  opinion  had  been  formed  or  expressed  con- 
cerning  his  guilt  or  innocence  as  would  prevent  them  from 
rendering  a  true  verdict.  Each  declared  in  the  most  posi- 
tive manner  that  he  had  formed  and  expressed  such  an 
opinion.  The  finding  and  return  of  an  indictment  con- 
firmed this,  and  there  was  no  room  for  ruling  otherwise. 
The  challenge  should  have  been  sustained.  See  State  v.  Os- 
borne, (flrtowa  330,  where  every  point  raised  is  ruled  ad- 
versely to  the  contentions  of  the  State.  See,  also,  State  v. 
Qillick,  7  Iowa  287,  and  State  v.  Billiard,  127  Iowa  168. 

The  judgment  of  the  district  court  is  reversed ;  but  the 
defendant  is  continued  in  custody,  and  the  cause  remand- 
ed to  the  district  court  for  such  order  with  reference  to  re- 
submission to  the  grand  jury  as  may  be  deemed  appropriate. 
— Reversed  and  remanded. 

Evans,  Gaynor,  and  Preston,  JJ.,  concur. 


s 
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Waterloo,  Cedar  Falls  &  Northern  Railway  Company, 
Appellee,  v.  Chicago  Great  Western  Railroad 

Company,  Appellant. 

RAILROADS:  Construction — Crossing  Street  Car  Tracks — Mainte- 
nance. Where  defendant's  first  railroad  track  was  laid  years 
before  plaintiff's  intersecting  street  car  track,  and  defendant 
started  to  lay  a  second  track  before  plaintiff  had  done  so,  but 
plaintiff  procured  possession  of  the  crossing  from  15  minutes 
to  an  hour  prior  to  the  defendant,  by  proceeding  to  erect,  at 
night,  a  second  track,  the  plaintiff  did  not  obtain  any  seniority, 
and  its  "scrambling  possession"  conferred  no  rights  upon  it, 
and  it  was  liable  for  the  expenses  of  the  installation  and  main- 
tenance of  the  crossing  over  the  defendant's  additional  track. 

Appeal  from  Black  Hawk  District  Court. — Franklin   C. 

Platt,  Judge. 

July  1,  1919. 

Action  in  equity  to  determine  whether  plaintiff  should 
bear  the  expense  of  installing  and  maintaining  the  crossing 
of  its  tracks  across  one  of  defendant's  side  or  additional 
tracks,  or  whether  such  expense  should  be  borne  by  the  de- 
fendant company.  The  trial  court  decreed  that  plaintiff  has 
a  right  to  lay  its  street  railway  tracks  along  West  Fourth 
Street,  in  Waterloo,  Iowa,  and  across  the  tracks  of  defend- 
ant on  Bluff  Street  in  said  city,  where  the  same  crosses  or 
intersects  said  West  Fourth  Street;  that,  at  thellftie  plain- 
tiff laid  its  second  track  on  West  Fourth  Street,  and  across 
Bluff  Street,  the  defendant  company  had  one  line  of  rail- 
road track  on  said  street;  that,  since  the  plaintiff  laid  its 
second,  or  double,  track  on  Fourth  Street,  the  defendant 
company  has  laid  additional  track  along  said  Bluff  Street 
and  intersecting  Fourth  Street,  and  across  the  tracks  of 
the  plaintiff  company ;  that  the  defendant  be  enjoined  from 
interfering   with   the  tracks  of  plaintiff  on   said   Fourth 
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Street,  where  the  same  intersects  Bluff  Street  and  are  laid 
across  the  tracks  of  defendant  company ;  that  plaintiff  pay 
the  costs  of  constructing  and  maintaining  the  intersection 
of  its  track  with  the  track  of  the  defendant  company,  which 
it  crosses  at  the  intersection  of  Bluff  and  Fourth  Streets, 
already  laid  at  the  time  plaintiff's  track  was  laid  thereover, 
such  cost  to  include  frogs,  guard  rails,  and  ties  necessary 
for  the  construction  and  maintenance  of  said  crossing; 
that  defendant  pay  all  costs  of  constructing  and  maintain- 
ing the  intersection  of  its  track  on  the  southwesterly  side 
of  said  Bluff  Street,  where  it  crosses  or  intersects  the  double 
tracks  of  the  plaintiff  on  said  Fourth  Street,  such  cost  to 
include  necessary  frogs,  guard  rails,  and  ties;  and  that  the 
costs  of  the  proceeding  be  taxed  to  the  defendant.  A  fur- 
ther statement  of  the  facts  appears  in  the  opinion.— Re- 
versed. 

Carr,  Carr  d  Evans,  and  Williams  &  Clark,  for  appel- 
lant. 

Pickett.  Swisher  d  Fanccll,  for  appellee. 

Preston,  J. — The  action  was  originally  brought  for  an 
injunction  to  restrain  defendant  from  interfering  with  the 
track  of  plaintiff  where  it  crosses  Bluff  Street,  on  Fourth, 
and  from  interfering  with  the  rights  of  plaintiff  or  the 
operation  of  its  railway  at  said  point,  except  that  defend- 
ant should  have  the  right  to  install  and  maintain  a  suit- 

m 

able  railway  crossing  at  its  own  expense,  in  and  on  the 
track  of  plaintiff  company;  but  the  issue  was  finally  re- 
solved into  the  question  as  to  whether  plaintiff  shall  bear 
the  expense  of  installing  and  maintaining  the  crossing  of 
its  tracks  across  defendant's  side  track,  where  the  same 
crosses  on  Fourth  Street,  or  whether  such  expense  shall 
be  borne  by  the  defendant  company.  Fourth  Street,  upon 
which  plaintiff's  street  car  tracks  are  laid,  runs  north  and 
south,  or  substantially  so,  and  Bluff  Street  runs  east  and 
west,  or  nearly  so,  so  that  the  tracks  which  cross  each  other 
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at  Fourth  and  Bluff  are  at  substantially  right  angles.  It 
is  conceded  in  the  record  that  plaintiff  had  the  right  to 
occupy  Fourth  Street  with  its  tracks,  and  that  defendant 
also  had  the  right  to  occupy  Bluff  Street,  and  that  such 
rights  were  granted  by  the  city  by  franchise  or  otherwise. 
The  defendant's  first  track  was  placed  in  Bluff  Street,  and 
across   Fourth   Street,  years  before  plaintiff's  first  track 

was  put  in,  and  plaintiff  had  installed  and  was  maintain- 

• 

ing  the  crossing  over  defendant's  track.  At  the  time  this 
controversy  arose,  plaintiff  was  doubling  its  track  by  con- 
structing another  track  in  Fourth  Street,  and  defendant 
was  building  its  second  track  in  Bluff  Street.  The  ques- 
tion is  as  to  the  seniority  in  regard  to  defendant's  said 
second  track,  and  whether  a  "scrambling  possession,"  as  it 
is  piled  iii  some  of  the  cases,  of  the  particular  point  of 
crossing,  secured  by  one  a  few  minutes  prior  in  time,  gives 
seniority.  At  the  time  in  question,  plaintiff's  work  was 
progressing  towards  the  crossing  on  fourth  Street,  as  was 
defendant's  on  Bluff  Street.  It  is  argued  by  appellee  that 
it  was  in  possession  of  Fourth  Street,  and  that  defendant 
was  not  yet  in  possession  thereof,  nor  of  the  intersection. 
But,  as  said,  defendants  had  authority  to  occupy  Bluff 
Street,  and  this  necessarily  gave  them  the  right  to  cross 
north  and  9011th  streets,  including  Fourth ;  else  defend- 
ant's track  would  be  in  sections  of  one  block  in  length. 

We  shall  endeavor  to  state  the  nature  of  the  action  as 
briefly  as  may  be,  and  so  much  of  the  evidence  only  as  bears 
on  the  question  at  issue.  It  appears  that,  in  1884,  the 
Chicago,  St.  Paul  &  Kansas  City  Railway,  defendant's  pred- 
ecessor, was  granted  a  franchise  by  the  city  of  Waterloo 
to  construct  its  railway  track  on  and  along  said  Bluff  Street 
and  across  Fourth  Street  in  said  city,  and  in  said  year 
constructed  its  one-track  railway  along  said  street  and 
across  Fourth  Street,  and  has,  ever  since  that  date,  by  it- 
self and  predecessors  in  interest,  used  and  operated  the 


July  1919]  Waterloo,  C.  F.  &  N.  R.  Co.  v.  C.  G.  W.  R.  Co#.  633 

9 

said  track  in  the  discharge  of  its  business  as  a  common 
carrier.     This  was  a  number  of  years  prior  to  the  time 
that  the  first  track  of  the  Waterloo  Street  Railway  Com- 
pany, now  owned  by  the  Waterloo,  Cedar  Falls  &  North- 
ern Railway,  plaintiff  herein,  was  laid  on  Fourth  Street. 
The  crossing  at  the  intersection  of  Fourth  and  Bluff  Streets 
across  the  track  of  the  defendant  company  was  installed 
and  maintained  at  the  expense  of  the  plaintiff  company, 
long  prior  to  the  time  of  the  commencement  of  this  action, 
and    was    so    maintained    when    this    action    was    begun. 
Fourth  Street  is  one  of  the  principal  streets  of  Waterloo, 
ftnd  is  paved,  as  is  the  intersection  of  Bluff  Street  and 
Fourth  Street.    A  long  time  prior  to  June  6,  1910,  the  de- 
fendant railway  company  had  been  contemplating  double- 
tracking  its  road  on  Bluff  Street,  where  it  crosses  Fourth 
Street.     The  work  was  started  on  the  6th  of  June.     It  is 
stipulated  by  the  parties  hereto  that  the  defendant  had  the 
right  to   construct,,  operate,   and  maintain   an   additional 
track  on  and  along  Bluff  Street  at  the  time  of  the  begin- 
ning of  the  action,  and  that  the  plaintiff  had  the  right,  on 
or  prior  to  the  8th  of  June,  1910,  to  construct,  maintain, 
and  operate  a  double  track  for  its  street  car  system  on  and 
along  Fourth  Street,  under  a  franchise  from  the  city.    The 
defendant,  prior  to  the  8th  of  June,  had  done  considerable 
work  on  the  said  side  track,  and  had  laid  its  tracks  up  to 
the  line  of  Fourth  Street  on  the  east,  and  within  a  short 
distance  of  the  line  of  Fourth   Street  on  the  west.     The 
plaintiff  had  also  done  some  work  in  double-tracking  its 
street  railway  on  Wellington  Street,  but  had  done  no  work 
on  Fourth  Street.     On  the  night  of  June  8th,  near  mid- 
night, the  plaintiff  company  began  unloading  material  on 
Fourth  Street  at  the  intersection  of  Bluff  Street,  putting 
a  pile  of  ties  on  the  line  of  defendant's  side  track,  so  as  to 
prevent  it  ffom  going  forward  with  the  construction  of  said 
track.     A  short  time  thereafter,  defendant's  workmen,  in 
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prosecuting  the  work  of  constructing  said  side  track,  found 
their  way  impeded  by  the  said  pile  of  ties,  and  began  mov- 
ing them  out  of  the  way.  The  plaintiff's  officials  and  work- 
men interfered  to  prevent  the  removal  of  said  pile  of  ties; 
and,  a  controversy  having  arisen,  they  called  to  their  aid 
the  police  department  of  the  city,  which  appears  to  have 
been  waiting  for  such  a  call,  and  caused  defendant's  work- 
men to  be  placed  in  jail,  where  they  were  kept,  at  the  re- 
quest of  plaintiff's  general  manager,  until  plaintiff's  work- 
men had  completed  the  work  of  constructing  their  tracks 
across  defendant's  side  track, — at  least,  that  is  defendant's 
contention,  and  there  is  evidence  that  plaintiff's  manager 
did  so  direct.  At  any  rate,  a  number  of  defendant's  work- 
men were  kept  in  jail  until  the  next  morning,  and  in  the 
meantime,  plaintiff  made  the  crossing  before  morning.  The 
next  day,  plaintiff  filed  a  petition  and  secured  a  restrain- 
ing order  upon  the  defendant  from  interfering  with  the 
track. 

Appellant's  points  for  reversal  are:  1.  The  court  erred 
in  adjudging  and  decreeing  that  defendant  shall  pay  the 
cost  of  constructing  and  maintaining  the  intersection  of  its 
second  track  where  it  intersects  the  double  tracks  of  the 
plaintiff  on  Fourth  Street.  2.  The  court  erred  in  enjoin- 
ing the  defendant  company  from  in  any  manner  interfer- 
ing with  the  tracks  of  the  plaintiff  company  on  Fourth 
Street,  where  the  same  cross  the  tracks  of  the  defendant 
company. 

Appellee's  points  for  affirmance  are:  (1)  Defendant's 
second  track  was  laid  subsequent  to  plaintiff's  tracks,  and 
therefore  the  cost  of  the  crossing  should  be  borne  by  de- 
fendant. (2)  The  defendant  could  acquire  no  rights  at  the 
point  in  question  until  it  actually  had  laid  its  track.  The 
right  to  lay  its  track  at  that  place  gave  it  no  right  that 
interfered  with  the  plaintiff's  laying  its  tracks.     The  im- 
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portant  point  is  occupancy  of  the  locus  in  quo  with  the 
tracks,  and  not  the  right  to  lay  the  tracks. 

As  said,  the  defendant  began  the  work  of  double-track- 
ing its  road  on  Bluff  Street,  on  June  6,  1910.  It  was  stipu- 
lated that  plaintiff  company  began  to  lay  its  double  track 
on  Fourth  Street  on  the  8th  of  June.  Plaintiff's  testimony 
shows  that,  when  plaintiff  attempted  to  lay  the  double 
track  on  the  night  of  June  8th,  they  came  to  the  crossing 
with  materials,  rails,  and  ties,  which  were  unloaded,  and 
then  started  tearing  up  the  paving,  to  lay  down  the  two 
tracks.  Soon  after  this,  the  Great  Western  men  came  up, 
and  started  to  work  along  the  defendant's  new  track.  De- 
fendant had  30  or  40  men  at  this  point.  The  first  obstruc- 
tion that  defendant's  men  met  with,  was  when  they  came 
up  to  the  Fourth  Street  pile  of  ties,  which  plaintiff  had 
placed  there,  and  in  front  of  the  track  which  they  were  pre- 
paring to  lay»down.  When  they  came  to  the  pile  of  ties,  they 
either  had  to  stop  or  remove  the  ties,  and  they  proceeded  to 
remove  the  ties.  There  was  a  -collision  between  the  op- 
posing forces,  and  a  riot.  Plaintiff's  manager  says  that  the 
Great  Western  men  undertook  to  prevent  plaintiff  from 
putting  in  the  crossing  by  merely  moving  a  switch  engine 
over  the  crossing  each  five  minutes,  to  conform  with  the 
city  ordinance.  He  says  it  prevented  them  from  putting  in 
the  crossing,  but  did  not  prevent  them  from  laying  the 
double  track;  that,  after  defendant's  men  were  arrested, 
plaintiff  proceeded  to  lay  the  double  track,  and  in  the  morn- 
ing, they  had  two  lines  of  track  there,  running  from  the 
Great  Western  line  to  Fourth  Street,  about  200  feet ;  that 
defendants  put  their  second  track  across  Fourth  Street 
several  days  after  the  injunction.  He  says  he  knows  that 
defendant  commenced  laying  its  track  some  time  before 
June  8th;  that  his  company  saw  the  tracks  of  the  Great 
Western  coming,  and  presumed  that  the  result  would  be 
that  they  would  cross  Fourth  Street.     He  says  that  his 
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company  placed  the  ties  in  front  of  the  proposed  track  of 
the  defendant,  to  place  an  obstruction  in  its  way;  that 
there  were  about  200  ties,  and  they  would  lay  600  feet  of 
'track;  that  they  put  the  ties  there  to  stop  the  defendant 
from  going  any  further,  and  expected  the  obstruction  to 
prevent  them  from  going  any  further;  that  the  first  thing 
they  did,  the  night  of  June  8th,  when  they  reached  the 
crossing,  was  to  unload  the  ties  and  put  them  directly  in 
line  of  defendant's  track,  or  where  it  would  have  been; 
that  plaintiff  had  not  taken  out  any  of  the  paving  brick1 
prior  to  the  time  they  had  the  arrest  made,  about  2  o'clock 
A.  M. ;  that  the  defendant  did  not  take  out  any  brick  be- 
fore that,  but  made  some  effort  to  do  so;  but  that  their 
men  were  dodging  brick  most  of  the  time ;  that  they  had 
done  no  work  on  double-tracking  prior  to  June  8th,  except 
on  another  street;  that  plaintiff  laid  these  tracks  on  the 
night  of  June  8th,  for  the  sole  and  only  purpose  of  getting 
these  tracks  in  prior  to  the  time  the  Great  Western  would 
be  able  to  construct  its  additional  track  across  Fourth 
Street,  in  order  to  have  priority  of  time  in  the  construction 
of  the  track  at  West  Fourth  Street;*  that  they  started  to 
work  on  Fourth  Street  immediately  after  they  got  the  in- 
junction. This  witness,  plaintiff's  manager,  says  that  he 
was  standing  there,  and  told  defendant's  men  to  stop  mov- 
ing the  ties;  that  he  made  requests,  commands,  and  every- 
thing else ;  and  that  they  tried  to  force  their  way  through, 
by  removing  the  ties;  and  he  then  telephoned  the  police 
station.  He  savs  the  trouble  started  about  the  removal  of 
the  obstructions  that  plaintiff  had  placed  in  the  street;  that 
defendant's  men  had  been  making  excavations  and  remov- 
ing brick  before  they  came  to  the  pile  of  ties. 

There  is  other  evidence  of  plaintiff's  other  witnesses 
along  this  line,  and  we  have  not  attempted  to  set  it  out  in 
very  much  detail.  It  may  be  that  the  evidence  for  defend- 
ant puts  a  somewhat  different  coloring  to  the  transaction. 
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Counsel  for  appellee  denominate  the  acts  of  the  defendant 
and  its  men  as  a  high-handed  proceeding.  We  have  set  out 
a  part  of  the  testimony  bearing  on  this  proposition;  but, 
from  a  reading  of  the  entire  record,  we  are  satisfied  that 
plaintiff  is  entitled  to  seniority  in  this  respect  at  least. 

It  is  claimed  by  appellee  that  it  had  possession  of  the 
point  of  crossing  in  controversy  from  15  minutes  to  an  hour 
prior  to  defendant ;  but  we  think  that,  under  the  record  and 
under  the  authorities,  it  was  such  possession  as  that  from  it 
alone  no  rights  can  be  secured.  Plaintiff  argues  that  the 
ordinary  commercial  railroad,  private  right  of  way,  gives 
the  railroad  an  interest  in  the  land  which  cannot  be  ap- 
propriated without  compensation.  No  compensation  is 
claimed  here,  as  we  understand  it.  But  appellees  say  that, 
even  though,  under  the  circumstances  before  stated,  there 
is  a  property  right,  they  concede  that  the  fee  of  the  street 
at  the  location  in  question  was  in  the  city,  and  that,  there- 
fore, defendant  had  no  property  rights  in  the  street,  nor  a 
right  of  way,  within  the  ordinary  meaning  of  the  term ;  and 
they  say  further  that  the  city  may  compel  a  steam  railroad 
to  install  gates,  etc.,  and  that  a  street  railway  operating 
under  municipal  authority  may  construct  its  line  along  a 
public  street  and  cross  the  tracks  of  a  steam  railway  with- 
out condemnation  proceedings  or  paying  damages  therefor, 
and  that,  when  a  steam  road  places  its  tracks  upon  a  street, 
it  must  know  that  they  may  be  crossed  later  by  a  street  or 
interurban  railway,  and  that  it  accepts  its  franchise  upon 
such  understanding.  But  the  main  contention  is  that  it  is 
priority  in  the  construction  of  a  railroad  track  within  a 
street  that  determines  seniority,  and  in  the  obtaining  of  a 
franchise  or  the  construction  of  a  tracks  in  other  words, 
that  the  company  first  constructing  its  track  is  the  senior 
as  to  that  particular  track.  They  contend  that  neither  de- 
fendant's right,  acquired  from  the  city,  at  the  Fourth  Street 
crossing,  nor  the  state  law  gave  it  any  rights  in  Fourth 
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Street  until  it  had  actually  taken  possession  of  Fourth 
Street  for  the  purpose  of  constructing  its  second  track; 
and  that,  as  this  was  subsequent  to  the  plaintiff's  construct- 
ing its  double  track  along  Fourth  Street,  the  defendant's 
second  track  is  junior,  and  therefore  the  cost  should  be 
borne  by  the  defendant.  On  the  other  hand,  it  is  contended 
by  appellant  that  the  expense  of  constructing  the  crossing 
must,  as  a  rule,  be  borne  by  the  company  seeking  the  cross- 
ing, and  that,  in  the  absence  of  statutory  enactments  regu- 
lating it,  the  latest  company  must,  at  its  own  expense,  con- 
struct the  crossing;  and  on  this  they  cite  3  Elliott  on  Rail- 
roads (2d  Ed.)  Sections  1127,  1128;  Central  Pass.  R.  Co. 
v.  Philadelphia,  W.  &  B.  R.  Co.,  95  Md.  428  (52  Atl.  752) ; 
West  Jersey,  eto>,  Co.  v.  Atlantic  City  &  S.  Tr.  Co.,  65  N. 
J.  613  (56  Atl.  890) ;  Kushequa  R.  Co.  v.  Pittsburg,  8.  d 
N.  R.  Co.,  200  Pa.  526  (50  Atl.  169)  ;  33  Cyc.  250.  See  Peo- 
ple t\  Pttilic  Serv.  Com.,  180  App.  Div.  773  (168  N.  Y.  Supp. 
331).  They  contend,  also,  that  there  is  nothing  in  our  stat- 
utes which  conflicts  with  the  foregoing  well-settled  rule, 
and  they  say  that,  on  the  contrary,  our  statute,  Section 
2020,  by  implication  at  least,  recognizes  the  rule.  Appel- 
lant also  contends  that  the  defendant,  being  the  senior  road 
and  first  to  occupy  the  ground  where  the  crossing  is  con- 
structed, does  not  lose  its  rights  as  the  senior  company, 
with  respect  to  an  additional  track  or  side  track,  although 
such  track  is  not  constructed  at  the  time  the  junior  road 
constructs  its  tracks  over  those  of  the  senior  road.  Where 
two  railroads  intersect  at  a  grade  crossing,  the  road  first 
to  occupy  the  crossing  is  not  senior  as  to  some  of  its  tracks 
liid  down  on  such  crossing  and  junior  as  to  others,  nor 
can  the  latest  road  obtain  seniority  over  part  of  the  tracks 
of  the  senior  road,  while  remaining  junior  as  to  other 
tracks.  The  right  of  the  senior  road  to  the  use  of  the 
street  as  against  the  public  generally  is  not  exclusive;  but 
as  against  the  junior  road,  seeking  to  cross  it,  its  rights  are 
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precisely  the  same  as  they  are  where  it  owns  or  has  ac- 
quired by  condemnation  its  right  of  way.  Central  Pass.  R. 
Co.  v.  Philadelphia,  W.  d  B.  R.  Co.,  95  Md.  428  (52  Atl. 
752). 

The  appellee  disputes  this  legal  proposition;  and 
whether  it  is  the  rule  in  this  state  or  not,  it  is  unnecessary 
to  determine,  because,  under  the  evidence,  we  think  the 
manner  in  which  plaintiff  first  secured  possession  of  the  in- 
tersection in  question  for  a  few  minutes  may  not'  be  relied  up- 
on as  giving  it  seniority.  On  this  proposition  we  are  cited 
to  Spiers  v.  Duane,  54  Cal.  176,  Lobdell  v.  Keene,  85  Minn. 
90  (88  N.  W.  426),  Dyer  v.  Reitz,  14  Mo.  App.  45,  as  hold- 
ing that  a  railroad  company  constructing  tracks  over  the 
line  of  another  railroad  company  cannot  obtain  seniority 
by  force,  fraud,  or  intimidation,  and  that  no  rights  are 
based  upon  occupancy  or  possession  of  the  land  at  the 
crossing,  where  such  possession  or  occupancy  is  obtained  in 
that  manner;  and  that  a  possession  thus  obtained  is  de- 
nominated by  the  courts  a  "scrambling  possession,"  from 
which  no  rights  can  be  secured.  We  think  that,  under  the 
record  in  this  case,  the  plaintiff  was  not,  in  fact,  prior  in 
the  construction  of  its  tracks  at  the  intersection  in  ques- 
tion, and  that  it  obtained  no  prior  possession  of  the  ground 
over  which  the  defendant  was  constructing  its  additional 
track,  which  conferred  upon  it  the  rights  claimed.  The 
Lobdell  case,  supra,  was  where  a  landlord  forcibly  held 
the  tenant,  while  possession  was  being  taken  by  another. 
But  the  case  recognizes  and  applies  the  principle  that  a 
possession  of  real  estate  so  acquired  confers  no  rights  up- 
on the  party  so  acquiring  it;  and  we  think  that  principle 
should  be  applied  to  the  facts  in  this  case.  The  facts  have 
been  sufficiently  set  out,  and  we  shall  not  now  repeat. 

It  is  our  conclusion  that  the  trial  court  erred  in  re- 
quiring defendant  to  pay  the  cost  of  installation  and  main- 
tenance of  the  crossing  as  to  defendant's  additional  track. 
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Plaintiff  should  pay  therefor,  same  to  include  necessary 
frogs,  guard  rails,  and  ties.  There  appears  to  be  no  neces- 
sity for  an  injunction  now.  It  is  dissolved  and  denied. 
The  decree  of  the  district  court  will  be  reversed.  Defend- 
ant may,  at  its  election,  have  a  decree  in  this  court,  in  ac- 
cordance with  the  opinion. — Reversed. 

Ladd,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


Josephine  Weisz,  Appellant,  v.  M.  F.  Prick  et  al.,  Appellees. 

CONTRACTS:  Parties,  Proposals,  and  Acceptances — Compliance  with 
Advertisement.  Where  an  advertisement,  signed  by  an  adver- 
tiser, offering  a  free  trip  to  the  Panama  Exposition,  was  com- 
plied with  by  a  reader,  and  his  part  of  the  agreement  was 
fulfilled,  a  contract  was  established  which  was  binding  upon 
the  advertiser,  and  upon  which  an  action  for  its  breach  could  be 
predicated. 

Appeal  from   Woodbury  District   Court. — George  Jepson, 

Judge. 

'     '  July  1,  1919. 

Action  by  plaintiff,  in  which  she  seeks  to  recover  of 
defendants  certain  sums  of  money  which  she  alleges  to  be 
due  her  and  her  assignors,  for  expenses  to  the  Panama  Ex- 
position, in  San  Francisco,  under  certain  advertisements, 
which  she  alleges  she  acted  upon.    Certain  of  the  merchants 
who  were  defendants  filed  a  cross-petition  against  certain 
codefendants,   asking  equitable   relief  against  them;    but 
there  is  no  appeal  by  them  or  by  any  of  the  defendants. 
The  case  was  tried  in  equity,  and  the  court  decreed  that  th« 
plaintiff  was  entitled  to  the  reasonable  value  of  15  trips, 
and  that  the  reasonable  value  of  each  trip  was  $85.    Judg 
ment  was  rendered  against  M.  F.  Price,  operating  under  the 
trade  name  of  Lyon-Taylor  Company   (it  is  conceded  that 
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Price  and  the  company  are  one  and  the  same  thing),  for 
the  full  amount  of  the  judgment,  to  wit,  $1,275,  and  that, 
of  said  amount,  judgment  for  $85  should  be  rendered 
against  each  of  the  other  individuals,  firms,  and  corpora- 
tions, defendants  herein,  except  Perkins  Bros.  Company, 
Tolerton  &  Warfield  Company,  and  Johnson  Biscuit  Com- 
pany, and  for  costs  of  the  action  against  the  Lyon-Taylor 
Company  and  Price,  and  one  fifteenth  of  the  costs  against 
each  and  all  of  the  other  defendants  severally,  except  the 
three  above  excepted,  as  to  which  last  three  the  action  was 
dismissed.     The  plaintiff  appeals. — Affirmed. 

m 

Shull,  Gill,  Bammis  &  Stilicill,  for  appellant. 
Henderspn  &  Fribourg,  R.  H.  Hunger,  Berry  &  Berry, 

* 

and  Milton  Remiey,  for  appellees. 

Preston,  J. — This  is  one  of  the  cases  resubmitted  at 
the  May,  1919,  period,  and  for  the  first  time  assigned  to 
the  writer  for  the  preparation  of  an  opinion.  The  plead- 
ings are  quite  complicated,  and  are  contained  in  more  than 
50  pages  of  the  abstract.  The  record  before  us  does  not 
show  any  appeal  by  any  of  the  defendants.  The  only  argu- 
ment for  any  of  appellees  is  by  counsel  for  defendant  Price. 
In  that  argument,  his  counsel  seems  to  take  the  position 
that  there  is  no  liability  against  Price;  but,  as  said,  the 
record  before  us  does  not  show  any  appeal  by  him.  There 
seems  to  be  a  controversy  between  Price  and  the  other  de- 
fendants. Plaintiff  argues,  and  cites  authority  to  the  prop- 
osition, that  defendants  are  jointly  liable;  but  they  say 
in  argument  that  plaintiff  is  not  concerned  about  that,  and 
that  it  is  riot  material  to  her  whether  she  has  judgment 
against  one  set  of  defendants  or  another.  Froin  this  we 
assume  that  her  judgment  is  collectable  either  way.  We 
are  inclined  to  the  view  that  those  defendants  against 
whom  judgment  was  rendered,  are  jointly  liable;  but,  un- 
der the  circumstances  stated,  we  think  we  ought  not  to 
spend  any  time  on  that  proposition,  and  for  the  reasons 

Vol.    186    Ia.— 41. 
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given,  we  do  not  determine  that  poiiit. 

As  we  understand  the  situation^  the  merchants  were 
contending,  in  the  court  below,  that  Price  was  liable,  and 
Price  was  contending  that  he  was  not  liable,  but  that  the 
others  were;  that  he  was  simply  their  agent;  but  Price 
and  his  company  were  signers  to  the  advertisements  in  the 
papers.  We  are  at  a  disadvantage  in  not  having  argument 
for  the  other  appellees,  as  to  just  what  their  position  is; 
but,  under  the  state  of  the  record,  and  the  claims  now  made 
in  this  court  by  plaintiff,  that  may  not  be  very  material, 
if  the  defendant  Price  and  his  company  are  liable.  Coun- 
sel for  appellee  Price  says,  in  argument,  that  he  does  not 
contend  for  a  moment  that  the  offers  made  in  the  adver- 
tisements, if  accepted  by  anyone  authorized  to  accept,  do 
not  become  a  contract  between  such  person  and  the  ad- 
vertisers, and  they  concede  that  that  rule  is  well  estab- 
lished; but  he  says  that  this  does  not  bind  anyone  except 
the  advertiser.  Said  Price  was  one  of  the  advertisers.  He 
says  further  that  the  petition  does  not  state  a  cause  of  ac- 
tion against  Price,  and  that,  i?  the  record  does  not  show 
plaintiff  entitled  to  a  judgment,  then  this  court,  being  an 
appellate  court  in  equity,  should  not  sustain  a  judgment; 
and  that  this  is  so  because  this  court  has  appellate  juris- 
diction in  equity  cases,  and  that  the  Supreme  Court  shall 
try  such  causes  anew,  and  that,  under  the  statute,  this 
court  may  reverse,  modify,  or  render  such  a  judgment  and 
decree  as  the  trial  court  should  have  done. 

As  said,  Price  and  his  company  were  signers  of  the 
advertisements,  and  we  think  the  statement  of  his  coun- 
sel substantially  concedes  that,  this  being  so,  it  makes  a 
contract.  At  any  rate,  we  think  it  does.  See  Tarbett  v. 
Stevens  &  Co.,  7  Iowa  163;  White  v.  Elgin  Creamery  Co., 
108  Iowa  522;  Minton  v.  Smith  Piano  Co.,  36  App.  D.  C. 
137  (33  L.  R.  A.  [N.  S.]  305,  308). 

Plaintiff  and  her  assignors,  having  fulfilled  their  part 
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of  the  agreement,  are  entitled  to  a  money  judgment.     See 
cases  cited  infra  on  this  point. 

We  shall  now  turn  to  the  question  as  to  the  damages. 
There  are  several  advertisements,  and  their  style  is  quite 
flamboyant.  They  may  have  been  made  in  California,  where 
we  hear  so  much  about  the  sunny  side  of  the  sunny  slopes 
of  sunny  southern  California.  This  was  doubtless  to  at- 
tract attention,  and  may  have  had  a  tendency  to  mislead. 
But  after  all,  we  must  look  to  the  advertisements,  and  see 
what  is  really  promised.  Appellant's  contention  is  that 
they  understood  that  defendants  were  to  pay  all  expenses, 
and  that,  under  Section  4617  of  the  Code,  they,  having  so 
understood,  are  entitled  to  recover  all  expenses.  The  prin- 
cipal point  in  the  case  is  as  to  the  measure  of  damages,  and 
that  will  be  considered  later. 

It  appears  that,  before  the  advertising;  campaign  was 
put  on,  defendant  Price  entered  into  a  contract  with  sev- 
eral of  the  merchants  and  dealers  to  furnish  them  with  ad- 
vertising  matter  and  prizes  under  said  contracts,  which 
were  contracts  with  the  merchants  separately;  that,  upon 
compliance  by  said  merchants,  respectively,  with  their  con- 
tracts, he  was  to  furnish  said  merchants  transportation  to 
the  Panama  Exposition,  as  specified  in  the  contracts.  The 
action  was  brought  upon  an  alleged  contract  entered  into 
with  plaintiff  and  each  of  her  assignors,  by  reason  of  offers 
contained  in  advertisements  in  the  Sioux  City  Journal.  It 
is  also  claimed  by  plaintiff  that  the  contract  also  included 
representations  orally  made  by  one  or  two  persons  who 
were  agents  of  the  defendants;  but  defendant  Price  con- 
tends that  such  agents  had  no  authority  from  him  or  his 
company  to  change  or  vary  the  contract,  as  contained  in 
the  printed  advertisements  in  the  paper.  Plaintiff  con- 
tends that  she  and  her  assignors  accepted  the  terms,  and 
*  that  they  complied  therewith ;  and  that  all  defendants  who 
were  responsible  for  said  advertisements  acknowledged  that 
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plaintiff  had  so  complied ;  that  defendants  have  failed  and 
refuse  to  fulfill  their  contracts  Specific  performance  was 
asked,  and  in  lieu  thereof,  damages  for  a  breach  of  the  con- 
tract. 

Specific  performance  is,  of  course  now  out  of  the  ques- 
tion, the  Exposition  being  over ;  and  this  being  so,  plaintiff 
is  entitled  to  recover  a  money  judgment  for  the  value  of 
the  things  promised.  As  bearing  on  this,  see  New  York 
News  Pub.  Co.  v.  National  Steamship  Co.,  148  N.  Y.  39 
(42  X.  E.  514)  ;  Scott  v.  WUson,  185  Iowa  464.  We  do  not 
understand  this  proposition  to  be  disputed  in  argument, 
the  defense  being  on  other  grounds.  As  said,  there  were 
numerous  defenses  by  the  different^classes  of  defendants, 
but,  as  we  understand  the  record,  they  practically  con- 
cede that  they  are  liable  to  plaintiff  in  the  sum  of  f85  for 
each  trip,  for  those  who  complied*  with  the  advertisements, 
and  to  cover  the  items  set  out  in  the  stipulation.  The  prin- 
cipal defense  of  Price  is  that  there  was  no  privity  of  con- 
tract  between  plaintiff  and  him;  but,  as  we  have  already 
stated,  he  or  his  company  was  one  of  the  advertisers.  The 
contracts  between  Price  and  the  merchants  were  not  a 
part  of  the  advertisements.  As  we  understand  it,  said  de- 
fendant concedes  that  the  advertising,  acted  upon  by  plain-  - 
tiff,  would  constitute  a  contract.  It  is  true  that,  running 
through  the  advertisements,  there  are  expressions  that  the 
merchants  are  furnishing  these  trips,  and  that  they  have 
employed  Lyon-Taylor  Company;  but  the  advertisements, 
or  some  of  them,  purport  to  be  signed  by  said  company,  the 
same  as  other  parties.  One  advertisement  says  that  the 
merchants  have  employed  Lyon-Taylor  to  manage  the  won-  , 
derfui  affair,  and  that  a  square  deal  is  assured  and  guaran- 
teed bv  their  names  alone. 

But  since  the  principal  question  in  the  case  is  as  to  the 
damages,  we  will  now  proceed  to  that  question.  We  are  at 
a  disadvantage  on  this  Question  because,  as  said,  appellees, 
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other  than  Price,  have  made  no  argument,  so  that  we  do 
not  have  the  theory  of  said  defendants  nor  of  the  trial 
court  in  fixing  the- value  of  the  round  trip  at  $85.  Price  is 
claiming  that  he  is  not  liable  at  all.  There  are  a  number  of 
the  advertisements,  and  they  are  quite  long.  We  shall  set 
out  one,  to  show  the  general  character  thereof,  and  then 
attempt  to  cull  from  the  others  the  points  relied  upon  by 
plaintiff  and  appellee,  and  so  much  only  as  may  have  a 
bearing  upon  the  question  of  damages.  Before  setting  out 
the  advertisements,  it  may  be  well  to  set  out  a  stipulation 
which  was-  made  during  the  trial,  and  which  covers  the 
items  which  the  merchants  claimed  they  were  to  furnish, 
under  the  advertisements. 

"It  is  stipulated  and  agreed  by  and  between  all  of  the 
parties  that  the  actual  cost  of  one  first-class  fare  from 
Sioux  City,  Iowa,  to  San  Francisco,  California,  and  re- 
turn, and  one  standard  sleeper  berth  from  Sioux  City,  Iowa, 
to  San  Francisco  and  return,  and  five  admissions  to  ex- 
position grounds  and  admissions  to  five  amusement  attrac- 
tions within  the  exposition  grounds,  one  steamer  trip  on 
San  Francisco  Bay,  including  trip  to  Vallejo  and  Mare  Is- 
land Navy  Yard,  one  trip  to  Mount  Tamalpais  and  Muir 
Wood,  with  ride  on  crookedest  road  in  the  world,  and  one 
round-trip  fare  from  San  Francisco  to  Sacramento  and  re- 
turn, is  $85." 

On  August  3,  1914,  defendants  caused  to  be  published 
in  the  Sioux  City  Journal,  the  following: 

"Meet  me  at  the  Golden  Gate. 

"Hear  Ye !  Hear  Ye !  Hear  Ye ! 

"Announcement  Extraordinary ! 

"The  greatest  advertising  campaign  ever  attempted  in 
this  city  about  to  commence. 

"The  Journal  is  going  to  send  five  young  ladies  to  the 
Panama  Exposition  absolutely  free. 

"They  will  go  first-class  in  a  Pullman  car,  and  even 


640  Wbisz  v.  Price.  [186  Iowa 

their  admission  to  the  grounds  and  trips  to  points  of  in- 
terest in  vicinity  will  be  paid. 

"The  largest  and  best  wholesale  and  retail  merchants 
in  this  city  will  be  represented  in  this  gigantic  plan,  and 
very  soon  throughout  this  city  and  state  'Meet  me  at  the 
Golden  Gate*  will  be  the  morning  salutation  and  the  after- 
thought when  last  good  nights  are  spoken  by  scores  and 
hundreds  of  girls  in  this  city  and  community  when  they 
realize  that  a  great  many  of  them  are  going  to  the  most 
wonderful  exposition  ever  proposed  by  man. 

"The  attention  of  the  whole  world  is  now  centered  on 
the  Golden  Gate,  and,  as  man's  thoughts  in  fancy  ever 
travel  with  the  setting  sun,  so  you  are  about  to  set  out  on 
a  trip  which  will  be  the  most  wonderful  experience  of  your 
life,  without  the  cost  to  you  of  a  single  penny. 

"The  most  energetic,  progressive  merchants  in  your 
city  have  enlisted  the  services  of  the  Lyon-Taylor  Company 
to  manage  this  stupendous  affair,  and  these  trips  are  to  be 
awarded  by  them  as  an  appreciation  of  your  patronage  in 
the  past  and  your  friendship  in  the  future. 

"This  undertaking  is  the  most  stupendous  plan  of  the 
kind  ever  attempted  in  this  state  or  in  the  United  States. 
So  watch  this  paper  for  announcements  which  will  tell  you 
how  to  win,  and  cut  out  the  coupon  at  the  bottom  of  this 
page.  It  is  the  most  valuable  piece  of  paper  you  have  ever 
seen  in  this  publication.  Save  it  as  you  would  a  treasury 
note;  sign  your  name  and  have  it  ready  to  turn  in  to  your 
local  merchant  when  the  time  comes. 

"Be  Prepared,  Be  Keady,  Be  Watchful— 
"Be  Among  Those  Who  are  Going ! 
"Advance  Certificate 

"Name  

"Address    " 

Another  advertisement  appeared  August  5,  1914,  of 
similar  character,  and  another  August  8th,  another  August 
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21st,  another  the  23d,  and  some  of  later  dates.  Some  of 
these  contain  lists  of  the  names  of  those  concerned  in  the 
scheme.  In  the  issue  of  November  22,  1914,  was  an  an- 
nouncement of  the  winners.  One  of  the  advertisements  con- 
tains the  statement  that  hundreds  of  girls  from  Sioux  City 
and  community  are  going  to  the  Exposition,  and  that  the 
tour  will  not  cost  them  a  single  penny.  The  advertise- 
ments state  in  glowing  colors  the  different  things  that  may 
be  seen  in  a  trip  to  the  Golden  Gate  and  the  Exposition. 
Appellant  contends  that,  from  these  expressions,  all  the 
plaintiffs  were  justified  in  believing  that  all  expenses,  meals, 
and  other  incidentals  would  be  paid  for,  no  matter  what  the 
tastes  of  the  different  winners  might  be,  or  the  length  of 
time  they  wanted  to  stay,  and  what  side  trips  the  different 
ones  would  choose  to  make.  Appellant  does  not  put  it  in 
just  this  way,  and  yet  it  seems  to  us  this  is  the  effect  of 
their  argument.  The  things  that  were  to  be  furnished, 
such  as  railroad  fare,  Pullman  berths,  and  other  things 
mentioned  in  the  stipulation,  were  named.  It  occurs  to  us, 
without  having  argument  on  the  point,  that  the  advertise- 
ments are  not  broad  enough  to  cover  other  items,  and  that 
the  general  terms  used  in  a  boomer  advertisement  are  too 
indefinite  upon  which  to  base  a  recovery  in  damages  in  the 
same  definite  amount  for  each  prize  winner.  Oije  of  them 
might  wish  to  take  three  months  for  the  trip;  another,  a 
week  or  two;  one  might  desire  to  stop  at  the  most  expen- 
sive hotels;  and  another  be  satisfied  with  less  expensive 
ones;  one  might  wish  to  take  in  more  than  the  five  amuse- 
ment attractions  mentioned,  within  the  Exposition  grounds; 
another  might  wish  to  attend  the  Exposition  grounds  more 
than  the  five  times  mentioned;  another  might  wish  to  sub- 
stitute one  trip  for  another  that  would  be  more  expensive. 
Many  similar  circumstances  might  be  enumerated.  There 
is  evidence  that  some  of  defendants'  agents  represented 
that  the  trip  would  cover  30  days,  and  be  worth  from  |250 
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to  $350;  but  the  matter  of  such  representations  has  been 
referred  to.  There  is  evidence  by  certain  young  ladies  who 
made  the  trip  to  San  Francisco,  and  also  to  the  fair  in  St. 
Louis,  who  say  that,  from  their  experience  in  traveling,  the 
expenses  incident  to  such  a  trip  would  be  $5.00  or  $6.00 
per  day.  Appellant  contends,  therefore,  that  plaintiff  and 
each  of  her  assignors  are  entitled  to  recover,  in  addition 
to  the  stipulated  sum  of  $85,  the  incidental  expenses  cover- 
ing a  period  of  30  days,  and  to  the  amount  of  $5.00  or  $6.00 
per  day.  But  we  think  there  is  no  substantial  basis  in  the 
record  for  such  a  claim.  Appellant  concedes  in  argument 
that,  in  the  printed  itinerary,  nothing  whatever  is  said 
about  the  cost  of  the  trip,  or  whether  the  trip  would  be 
free,  and  wholly  without  cost  to  those  taking  it,  or  whether 
the  latter  would  be  required  to  pay  their  so-called  inciden- 
tal expenses;  that  the  itinerary,  as  already . stated,  was 
nothing  more  nor  less  than  a  recital  of  some  of  the  points 
of  interest  that  the  tourist  would  visit,  to  which  points 
transportation  would  be  furnished  by  the  defendants:  but 
they  say  that  this  was  not  a  limitation  upon  the  printed 
and  verbal  promises  that  were  made  to  plaintiff  and  her 
assignors,  through  other  and  different  channels.  We.  think 
the  matter  of  taste  and  desires  of  different  persons  would 
make  it  too  uncertain  to  fix  a  definite  amount,  so  that  per- 
sons would  make  the  trip  without  costing  them  a  penny. 
It  is  simply  a  matter  of  construing  the  conceded  contract 
by  the  advertisements. 

Without  prolonging  the  opinion,  we  conclude  that  the 
trial  court  adopted  the  only  reasonable  rule  as  to  the 
measure  of  damages.  We  reach  the  conclusion  that  the 
judgment  of  the  district  court  ought  to  be,  and  it  is, — 
Afffoined. 

Ladd,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 
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John  L.  Bales  et  al.,  Appellants,  v.  W.  J.  Murray,  Execu- 
tor, et  ah,  Appellees. 

JUDGMENT:     Conclusiveness     of     Adjudication  —  Stipulation    in 

1  Lower  Court.  A  solemn  recital  in  the  decree  of  the  court  that 
certain  facts  were  admitted  in  open  court,  and  an  agreement 
made,  limiting  the  range  of  the  trial,  makes  a  prima-facie  case 
on  appeal,  because  the  presumption  is  that  the  decree  states  the 
truth;  and,  without  relief  obtained  in  the  trial  court  from  said 
stipulation,  a  state  of  facts  differing  from  the  stipulation  may 
not  be  shown  on  appeal. 

WILLS:     Bights  of  Devisees — Bequest  to  Widow— Exemption  from 

2  Costs.  Under  a  provision  in  a  will  giving  the  widow  one  half 
of  the  value  of  all  the  property  of  the  estate,  in  lieu  of  dower,  and 
giving  her  the  right  to  select  what  property  vested  in  her 
thereunder,  the  bequest  to  her  is  a  specific  one,  and  is  free  from 
costs  of  contest  of  the  will  and  the  general  expenses  of  admin- 
istration, where  the  assets  are  not  insufficient  to  pay  costs. 

Appeal  from  Hardin  District  Court. — It.  M.  Wright,  Judge. 

April  14,  1919. 

Rehearing  Denied  July  2,  1919. 

Appellants  complain  because  the  trial  court  overruled 
objections  made  by  them  to  the  report  of  the  executor  and 
the  executrix. — Affirmed. 

Hudson  &  Hudson  and  Davis  &  Cameron,  for  appel- 
lants. 

E.  H.  Lundy,  Dean  W.  Pcisen,  and  W.  //.  Sopcr,  for 
appellees. 

Salinger,  J. — I.  Many  of  the  rulings  now  complained 
cannot  be  reviewed  until  we  settle  just  what  was  contro- 
verted in  the  trial  below.    The  decree  recites  that: 

"It  was  agreed  between  all  parties  by  consent  of  the 
court  that  the  objections  filed  and  the  application  of  the 
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objectors  should  be  construed  to  cover  two  grounds  [stat- 
ing them]." 

The  appellants  contend  that  no  evidence  was  offered, 
alid  that,  therefore,  the  decision  of  the  court  is  based  entire- 
ly upon  the  reports  made  and  objected  to.  The  decree  recites 
that  it  rests  upon  this  agreement.  If  there  was  such  agree- 
ment, this  complaint  is  disposed  of.  Certainly,  the  agree- 
ment itself  furnishes  evidence  whereon  the  court  could  act, 
so  far  as  limiting  review  by  it  is  concerned. 

II.  The  appellants  attempt  to  meet  the  situation  by 
saying  that  "the  alleged  concessions  and  agreement 
*  *  *  are  nowhere  of  record,  were  not  reduced  to  writ- 
ing, and  were  only  in  the  minds  of  the  attorneys,  and  each 
attorney  having  a  different  conception  and  understanding 
of  what  they  were.  This  became  apparent,  and  was  the  rea- 
son  for  the  withdrawal  of  any  such  concessions  or  agree- 
ments, more  than  a  week  before  the  entering  of  the  order." 
The  thought  seems  to  be  that,  because  of  the  alleged 
reasons  just  quoted,  the  appellants  were  at  liberty  to  with- 
draw whatever  concession  or  agreement  they  had  made,  so 

long  as  they  did  so  before  the  court  con- 
*'  conSuaivcncss      summated   action   upon   the  concession  or 
tifon^8ttp?ra-       agreement  by  entry  of  decree,  and  that  they 
court!11  lower       did  withdraw  whatever  concession  or  agree- 
ment there  was.     There  is  nothing  in  the 
point  that  the  alleged  agreement  may  be  found  nowhere 
except  in  the  minds  of  the  parties  to  it,  and  that  the  agree- 
ment was  not  written  out  and  formally  made  of  record. 
A  solemn  recital  in  the  decree  of  the  court  that  certain 
facts  were  admitted  in  open  court,  and  that  an  agreement 
there  made  limited  the  range  of  the  trial,  at  the  very  least 
makes  a  prima-facie  case,  because  of  the  presumption  that 
the  decree  states  the  truth.    ''Itecitals  in  judgment  entries 
of  material  facts  admitted  or  consented  to"  are  conclusive 
until  duly  set  aside.    Bigelow  on  Estoppel  (6th  Ed.)  783. 
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f  If  an  attorney  stipulates  a  fact  when  it  is  not  the  fact,  he 
may  be  relieved  from  such  stipulation  upon  a  proper  ap- 
plication in  the  trial  court,  but  cannot  be  relieved  from  it 
by  the  Supreme  Court.  Bonds  v.  Hickman,  29  Cal.  460; 
Warren  v.  Great  Northern  R.  Co.,  64  Minn.  239  (66  N.  W. 
984).  The  syllabus  in  this  last  case,  written  by  the  court,  is 
this: 

"Defendant  stipulated  on  the  trial  that,  if  plaintiff  was 
entitled  to  recover,  she  was  entitled  to  recover  a  certain 
amount.  By  a  subsequent  stipulation  of  the  parties,  also 
made  on  the  trial,  it*  appeared  that  her  damages  were  a 
much  less  amount;  but  defendant  never  asked  to  be  re- 
lieved from  its  first  stipulation,  or  attempted  to  show  thai: 
it  was  induced  to  enter  into  the  same  by  fraud  or  mistake, 
or  that  it  was  in  any  manner  misled  when  it  entered  into 
the  same.  Held,  defendant  is  not  in  a  position  to  assail  its 
own  stipulation  in  this  court." 

The  text  in  36  Cyc.  1294,  1295,  declares  that,  to  war- 
rant the  court  in  interfering  to  relieve  a  party  from  a  stip- 
ulation, there  must  be  a  showing  of  fraud,  collusion,  mis- 
take, accident,  or  surprise;  that  it  should  not  be  set  aside 
on  less  grounds  than  would  justify  the  setting  aside  of  any 
other  contract.  To  the  same  effect  is  Bigelow  on  Estoppel 
(6th  Ed.)  783.  The  said  text  in  Cyc.  continues  that,  while 
the  court  has  power  to  relieve  from  a  stipulation,  upon 
proper  application  and  a  showing  of  sufficient  cause,  so  do- 
ing is  within  discretion,  and  that : 

"The  exercise  of  judicial  discretion  cannot  be  invoked 
without  cause  shown;  and  on  the  other  hand,  the  circum- 
stances may  be  such  that  it  will  be  error  to  grant  the  re- 
lief asked.  An  appellate  court  will  not  interfere  with  the 
decision  of  the  lower  court  in  regard  to  setting  aside  a 
stipulation,  unless  there  is  an  apparent  abuse  of  discretion." 

Without  relief  obtained  upon  "such  application,  a  state 
of  facts  differing  from   what   is  stipulated   may   not   be 
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shown.  Markley  v.  Western  Union  Teh  Co.,  159  Iowa  J>57; 
Luther  v.  Clay,  100  Ga.  236  (28  S.  E.  46,  39  L.  B.  A.  95, 
97) ;   1  Encyclopedia  of  Evidence  473. 

The  law  is  plain.  The  question  is,  What  have  appel- 
lants done  to  bring  their  appeal  within  it?  What  they  did 
do  was  just  this :  They  filed  a  "Re-affirmance  of  Objections 
and  Withdrawal  of  Agreements  and  Withdrawal  of  Un- 
derstandings." In  this  paper,  they  assert  that  the  parties 
moving  "never  intended  to  concede  the  correctness  of  all 
the  receipts  and  expenditures  of  the  said  executor  and  the 
said  executrix,  but  were  simply  passive  as  to  the  same, 
and  believe  the  court  should  investigate  these  items  and 
determine  the  correctness  thereof  for  himself.  *  *  * 
That,  in  view  of  the  foregoing,  and  of  the  further  fact  that 
there  seems  to  be  a  misunderstanding  and  confusion  in  the 
matter,  and  also  as  to  other  matters  in  which  it  is  alleged 
there  was  an  agreement  between  certain  parties  of  the  es- 
tate concerning  the  matters  of  said  estate,  *  *  *•  they 
wish  at  this  time  to  withdraw  and  disaffirm  any  and  all 
alleged  understandings  or  agreements  as  to  said  reports 
*  *  *  concerning  the  receipts  and  disbursements  of 
said  estate  (and  certain  other  matters),  and  to  leave  all  of 
said  matters,  as  well  as  all  other  matters  concerning  said 
estate,  for  the  decision  and  determination  of  the  court  in 
a  lawful  and  legal  proceeding  and  in  an  orderly  way,  all 
as  by  law  and  the  statutes  of  the  state  of  Iowa  provided. 
Wherefore  *  *  *  they  wish  to  reaffirm  all  objections 
made  in  said  estate  as  hereinbefore  mentioned;  also  they 
wish  hereby  to  withdraw  any  and  all  alleged  agreements  or 
understandings  in  the  matters  of  said  estate  as  herein- 
before mentioned,  and  to  place  all  matters  in  said  estate 
for  the  determination  of  the  court  in  a  proper  proceeding." 

This  statement  was  not  verified,  and  no  evidence  was 
offered  in  its  support. 

Appellants  urge  that  mistakes  in  settlement  may  be 
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corrected  in  the  probate  court  at  any  time  before  final  proof 
and  discharge,  and  after  that,  by  equitable  proceedings  and 
the  showing  of  such  grounds  as  justify  the  interference  of 
the  court.  Many  decisions  in  this  court  and  others  are 
cited  in  support  of  this  proposition,  and  they  sustain  it. 
This  opinion  adverts  to  some.  But  that  there  may  be  such 
correction  for  mistake  in  settlement  hardly  establishes  that, 
where  it  is  found  a  party  has  limited  the  range  of  his  suit 
by  concession  in  open  court,  he  is  at  liberty  to  withdraw 
this  upon  his  naked  claim  that  there  was,  say,  a  misunder- 
standing as  to  whether  there  was  a  concession,  and,  if  there 
was,  what  it  was. 

II.  It  follows  the  agreement  and  concessions  made  be- 
low were  not  effectively  withdrawn,  and  that  the  court  did 
not  err  in  determining  the  case  upon  the  facts  stipulated 
in  the  agreement.  Therefore,  the  inquiry  here  is  limited  to 
these  two  questions : 

(1)  Should  the  costs  made  by  contestants  of  the  will 
and  taxed  in  the  district  and  in  the  Supreme  Court,  or  any 
part  of  these  costs,  be  taxed  as  costs  of  administration  and 
be  paid  from  the  estate,  and  if  so,  from  what  fund  or  prop- 
erty? 

(2)  Should  the  interest  of  Sarah  E.  Bales,  heretofore 
set  off  to  her  by  order  of  court,  or  the  income  therefrom  be 
diminished  in  any  way  on  account  of  such  costs  of  contes- 
tants  or   by   the   costs   of   administration, 

2.  wills:  rights      court  costs,  executor's  fees,  attorney  fees, 

of    devisees  i  iif 

bequest  to  an(j  expenses  incurred  in  the  administra- 

tion of  the  estate? 
The  trial  court  held  that  the  costs  of  the  contest  should 
be  borne  by  the  estate,  and  that  the  bequest  to  Sarah  E. 
Bales  should  be  free  from  the  general  expenses  of  admin- 
istration, legacies,  and  the  like,  and  it  prescribed  ways  and 
methods  to  be  followed  in  closing  the  estate.  It  becomes 
necessary  to  consider  some  of  the  terms  of  the  will  under 
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which  the  executors  were  acting.  It  provides  that  the  ex- 
ecutors shall  pay  off  and  discharge  all  just  debts,  including 
expense  of  last  sickness  and  funeral;  that  the  bequest  to 
Sarah  E.  Bales,  the  wife  of  testator,  is  in  lieu  of  dower,  and 
is  one  half  in  value  of  all  property  belonging  to  the  estate, 
and  that  she  be  given  the  right  to  select  what  particular 
property  shall  vest  in  her  by  virtue  of  this  bequest.  No  oth- 
er provision  in  the  will  seems  to  be  material  to  the  consid- 
eration of  this  appeaj.  Appellee  presents  that  the  action  of 
the  trial  court  was  right,  because  her  bequest  is  a  specific 
one. 

A  bequest  of  horses,  and  the  like,  is  rendered  specific 
by  adding  to  each  class  designated  the  words,  "her  choice/' 
Everitt  v.  Lane,  37  N.  C.  548.  So  of  a  bequest  which  per- 
mits a  selection  from  mortgages  whose  aggregate  amount  is 
several  times  that  of  the  bequest.  Blundell  v.  Pope,  (N.  J.) 
21  Atl.  456.  A  legacy  is  specific,  when  it  is  the  intention  of 
a  testator  that  the  legatee  should  have  the  very  thing  be- 
queathed to  him,  and  not  merely  a  corresponding  amount  in 
value;  and  it  is  not  liable  to  abatement  for  payment  of 
debts,  unless  the  assets  are  insufficient  for  that  purpose. 
And  it  was  held  that  a  bequest  of  $ 500  "in  personal  prop- 
erty such  as  she  may  select"  is  a  specific  bequest.  Wallace 
v.  Wallace,  23  N.  H.  149 ;  and  see  WUts  v.  Wilts,  151  Iowa 
149,  at  151,  152.  In  this  case,  there  is  no  question  of  the 
sufficiency  of  other  assets.  The  controversy  is  whether  sat- 
isfaction shall  be  had  out  of  the  property  devised  or  be- 
queathed out  of  other  assets  of  the  estate.  To  like  effect  as 
to  what  is  a  specific  legacy  and  the  effect  of  its  being  that  is 
Foiitame  v.  Tyler,  9  Price  94,  and  Richards  v.  Richards,  9 
Price  219. 

It  follows  that,  when  the  review  is  limited  to  what  the 
trial  court  decided,  its  decree  is  right — Affirmed. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Fred  Bedard,  Appellant,  v.  P.  F.  Sweinhart,  Appellee. 

MASTER  AND  SERVANT :  Workmen 's  Compensation  Act — * '  Casual 
Employee."  One  is  a  "casual  employee,"  within  the  exception 
of  the  Workmen's  Compensable  ?*\  where,  after  finishing  a 
job  of  shingling  a  house,  and  while  engaged  on  a  job  for 
another  employer,  he  reported  to  his  first  employer  that  the 
chimney  on  said  house  needed  a  little  cement,  which  he  would 
put  on  for  nothing,  if  his  employer  would  get  the  cement,  and 
left  the  other  employment  temporarily,  and  was  injured  in  com- 
ing down  from  the  work  of  putting  on  the  cement. 

Appeal  from   Woodbury  District  Court — George   Jepson, 

Judge. 

July  2,  1919. 

Action  for  damages  by  an  employee  against  his  em- 
ployer for  personal  injuries  sustained  in  the  course  of  his. 
employment.  At  the  close  of  the  evidence,  there  was  a  di- 
rected verdict  for  the  defendant.  The  plaintiff  appeals. — 
Affirmed. 

Sears  &  Snyder,  for  appellant. 

Fred  W.  Lohr  and  Henderson,  Fribourg  &  Hatfield, 
for  appellee. 

Evans,  J. — The  plaintiff,  as  appellant,  concedes  that  his 
own  negligence  contributed  materially  to  the  injury  com- 
plained of.  In  order  ta  avoid  the  effect  of  his  contributory 
negligence,  he  pleaded  that  his  employment  was  within  the 
provisions  of  the  Workmen's  Compensation  Act,  and  that 
his  employer  had  failed  to  comply  with  the  requirements 
thereof,  and  that  he  had  thereby  waived  the  contributory 
negligence  of  the  plaintiff.  The  one  question  in  the  case  is 
whether  the  plaintiff's  employment  came  within  the  pro- 
visions of  the  Workmen's  Compensation  Act,  or  whether  he 
was  a  "casual  employee"  only,  within  the  meaning  of  the 
exception  to  such  act. 

It  is  conceded  that  the  provisions  of  this  act  do  not 
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apply  to  a  "casual  employee :"  that  is,  to  one  whose  employ- 
ment is  of  a  casual  nature.    The  salient  facts  involved  are 
that  the  defendant  was  engaged  in  the  Teal  estate  business, 
and  maintained  an:  otWI^As  a  part  of  his  business,  he 
looked  after  the  renting  of  property  for  others  and  of  col- 
lecting the  rent  therefor  and  of  keeping  the  same  in  rea- 
sonable repair."    He  employed  the  plaintiff  to  make  some 
repairs  in  the  way  of  shingling  on  the  house  of  one  of  his 
patrons.     While  the  plaintiff  was  engaged  upon  that  job, 
the  defendant  requested  him  to  fix  a  screen  door  and  a 
cellar  window  at  another  place  at  an  expense  of  50  cents. 
The  plaintiff  was  under  considerable  physical  disability, 
and  was  not  able  to  work  but  a  few  hours  at  a  time.    The 
agreement  as  to  his  compensation  for  the  shingling  was 
that  he  was  to  receive  $ 2.00  for  each  thousand  shingles  laid. 
Under  this  arrangement,  he  did  $5.00  worth  of  work  in 
four  days,  which  practically  finished  his  employment.     It 
appears,    however,    that    he   had    discovered    that    a   little 
cement  was  needed  at  the  base  of  the  chimney  on  the  roof 
which  he  had  been  shingling,  which  fact  he  reported  to  his 
employer.    He  proposed  that  his  employer  get  the  cement 
for  him,  and  he.  would  put  it  on  for  nothing.    He  was  at 
that  time  already  at  work  upon  another  job  for  another 
man.    When  he  received  the  cement  from  the  defendant,  he 
left  the  other  job  temporarily,  and  made  the  repairs  upon 
the  defendant's  chimney.    In  coming  down  from  this  work, 
he  received  his  injury.    He  testified  also  that,  in  the  course 
of  his  conversation  with  the  defendant,  it  was  agreed  that 
he  would  work  for  the  defendant  at  other  jobs,  as  they 
might  arise,  for  40  cents  an  hour.     It  is  not  claimed  that 
there  was  any  particular  job  in  sight,  or  that  the  conversa- 
tion had  reference  to  any  particular  job. 

The  trial  court  held  that  the  plaintiff  was  a  "casual 
employee,"  within  the  exception  to  the  Workmen's  Com- 
pensation Act.     We  think  the  holding  was  clearly  right. 
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If  this  was  not  a  "casual  employment,"  it  would  be  hard  to 
apply  the  term  to  any  employment.  The  word  "casual"  is 
defined  in  the  dictionaries  as  "coming  without  regularity; 
occasional;  incidental >"  "coming  at  uncertain  times  or 
without  regularity,  in  distinction  from  stated  or  regular;" 
"a  laborer  or  an  artisan  employed  only  irregularly."  See 
Webster  and  Century  Dictionaries.  We  do  not  find  the 
authorities  cited  by  the  appellant  as  being  applicable  to 
the  facts  disclosed  by  this  record.  The  following  authori- 
ties support  the  holding  of  the  trial  court :  Blood  v.  Indus- 
trial Ace.  Coin,.,  30  Cal.  App.  274  (157  Pac.  1140)  ;  Hill  v. 
Begg,  2  K.  B.  (1908)  802;  Bwrgewell  v.  Daniel,  98  L.  T. 
N.  S.  257;  Tombs  v.  Bomford,  106  L.  T.  N.  S.  823.  The 
judgment  below  is,  accordingly, — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


James  Black  Dry  Goods  Company  et  al.,  "Appellants,  V 
Iowa  Industrial  Commissioner  et  al.,  Appellees. 

MASTER  AND  SERVANT:     Workmen's  Compensation  Act — Juris- 

1  diction  of  Court — Certiorari.  The  decision  of  the  industrial  com- 
missioner and  the  arbitration  committee,  under  Sec.  2477-m33, 
Code  Supp,,  1913,  on  the  fact  controversy,  is  reviewable  in  the 
district  court  by  certiorari,  though  no  jurisdictional  question  is 
involved. 

MASTER  AND  SEBVANT:    Workmen's  Compensation  Act — Depend- 

2  ency— Desertion.  Under  Sec.  2477-ml6  (c)  (1),  Code  Supp.,  1913, 
providing  that  the  surviving  spouse  shall  be  conclusively  pre- 
sumed to  be  wholly  dependent  upon  a  deceased  employee,  un- 
less it  be  shown  that  the  survivor  willfully  deserted  the  deceased, 
without  fault  on  the  part  of  the  deceased,  there  must,  in  order 
to  constitute  desertion  under  said  statute,  be  cessation  of  the 
marriage  relation,  the  intent  to  desert,  and  the  absence  of  con- 
sent or  misconduct  of  the  party  alleged  to  have  been  deserted. 

MASTER  AND  SERVANT:    Workmen's  Compensation  Act— -Deser- 

3  tion  of  Wife— Sufficiency  of  Evidence.    Evidence  reviewed,  and 

•Vol.    18G    I  A. — 42. 
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held  insufficient  to  show  that  the  wife  claiming  compensation 
for  the  death  of  her  husband  had  deserted  him,  within  the 
meaning  of  Sec.  2477-ml6    (c)    (1),  Code  Supp.,  1913. 

MASTEB  AND  SERVANT:  Workmen's  Compensation  Act — Deser- 
4  tion  by  Wife — Evidence.  If  a  husband  is  not  able  to  pay  his 
debts  and  support  his  family,  the  wife  may,  without  her  hus- 
band's consent,  earn  wages  to  help  support  herself  and  chil- 
dren, without  being  charged  with  desertion  under  Sec.  2477-ml6 
(c),  (1),  Code  Supp.,  1913. 

Appeal  from  Black  Hawk  District  Court. — H.  B.  Boies, 

Judge. 

July  2,  1919. 

Appeal  from  a  judgment  in  certiorari  proceedings. 
This  case  was  originally  tried  before  the  arbitration  com- 
mittee, which  found  for  appellee  Norma  Wright.  There- 
after, the  cause  was  reviewed  by  the  district  court,  upon 
application  of  plaintiffs,  appellants,  which  court  confirmed 
said  finding.-    The  plaintiffs  appeal. — Affirmed. 

Williams  &  Clark,  for  appellants. 

Reed,  Tuthill  &  Reed,  for  appellees. 

Preston,  J. — Appellants  filed  their  petition  in  the  dis- 
trict court  for  the  writ  of  certiorari  on  Ottober  4,  1916. 
Four  or  five  errors  are  assigned,  some  of  which  relate  to  the 
admission  of  evidence  and  the  like  before  the  arbitration 
committee  and  the  commissioner,  and  that  the  trial  court 
erred  in  holding,  under  the  evidence,  that  there  was  no  de- 
sertiori.  The  principal  point  in  the  case  is, — and  indeed  it 
was  conceded  by  appellants  at  the  oral  argument  on  sub- 
mission that  the  only  question  in  the  case  was,  whether  or 
not  the  appellee  Norma  Wright  had  deserted  her  husband 
prior  to  his  injury  and  death,  and  for  that  reason  would 
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not  be  entitled  to  compensation. 
1.  Mastbr  and  Appellees   contend  in  this   court  that 

workmen's  certiorari  is  not  the  proper  method  of  re- 

Compensation  .  .!•■••  m    j.i_  •     • 

Act:  jorisdic-      viewing  the  decision  of  the  commissioner 

tlon  of  court : 

certiorari.  and  the  arbitration  committee,  because  no 

jurisdictional  question  is  involved;  second, 
that  this  court  does  not  enter  into  a  fact  controversy  in 
such  cases;  and  third,  that  the  facts  show  that  appellee 
Norma  Wright  did  not  desert  her  husband.  Appellee's  hus- 
band, George  E.  Wright,  was  struck  by  an  interurban  car, 
and  killed,  on  June  1,  1915,  at  Waterloo,  Iowa.  He  was 
an  employee  of  the  appellant  Dry  Goods  Company.  The 
other  appellant  is  the  insurer  of  the  Dry  Goods  Company. 
It  was  admitted  that  the  injury  arose  out  of  the  employ- 
ment of  deceased  by  the  Dry  Goods  Company.  For  rule 
as  to  what  questions  will  be  considered  in  such  a  case,  see 
Des  Moines  Union  R.  Co.  v.  Funk,  185  Iowa  330;  Griffith 
v.  Cole  Bros.,  183  Iowa  415;  Ooeppinger  v.  Board  of  Su- 
pervisors, 172  Iowa  30;  Code  Supplement,  1913,  Section 
2477-m33.  Other  cases  might  be  cited,  perhaps,  but  the 
rule  seems  to  be  settled.  Code  Supplement,  1913,  Section 
2477-ml6  (c)   (1),  provides  that: 

•  ''The  following  shall  be  conclusively  presumed  to  be 
wholly  dependent  upon  a  deceased  employee:  (1)  The  sur- 
viving spouse,  unless  it  be  shown  that  the  survivor  willfully 
deserted  deceased  without  fault  upon  the  part  of  the  de- 
ceased; and  if  it  be  shown  that  the  survivor  deserted  de- 
ceased without  fault  upon  the  part  of  deceased,  the  survivor 
shall  not  be  regarded  a  dependent  in  any  degree.  No  sur- 
viving spouse  shall  be  entitled  to  the  benefits  of  this  act 
unless  she  shall  have  been  married  to  the  deceased  at  the 
time  of  the  injury." 

Appellants'  contention  is  that  the  undisputed  evidence 
shows  that  the  appellee  Norma  Wright  had  deserted  her 
husband ;  and  that,  therefore,  the  allowance  to  her  of  com- 
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pensation,  as  the  widow  of  deceased,  was  illegal.  It  seems 
to  be  conceded  that,  in  such  a  proceeding,  we  do  not  pass 
upon  questions  of  fact,  and  that,  if  the  committee  and  the 
commissioner  could  have  found,  under  the  evidence,  even 
though  there  was  a  conflict  therein,  that  said  appellee  had 
not  deserted  her  husband,  then  there  is  no  question  for  this 
court  to  pass  upon. 

The  cases  cited  by  both  parties  on  the  question  of  de- 
sertion are  divorce  cases,  and  the  same  cases,  substantially, 
are  relied  on  by  both.    In  divorce  cases,  the  rule  seems  to 

be  that  there  are  four  elements  necessary  to 

2.  master  and        constitute  desertion :  First,  the  cessation  of 

workmen's  the  marriage  relation ;  second,  the  intent  to 

Act:  depend-       desert ;    third,  a  continuance  of  the  deser- 

ency :  deser- 
tion, tion  during  the  statutory  period;    fourth, 

the  absence  of  consent  or  misconduct  of  the 
deserted  party.  The  divorce  cases  may  not  be  precisely 
analogous.  The  divorce  statute  provides  for  desertion  for 
a  specified  time,  which  is  not  the  case  in  the  statute  as  to 
compensation.  Otherwise,  we  think  there  is  but  little,  if 
any,  difference.  It  is  true  that,  in  the  instant  case,  it  is  a 
question  of  dependence  and  compensation,  rather  than  of  a 
dissolution  of  marital  relations.  Under  the  statute,  the  de- 
pendence is  presumed,  unless  there  is  desertion,  where  the 
marriage  relation  between  husband  and  wife  is  involved. 
Both  statutes  involve  the  element  of  willfulness.  We  think 
all  other  elements,  that  is,  the  cessation  of  the  marriage 
relation,  the  intent  to  desert,  and  the  absence  of  consent  or 
misconduct  of  the  party  alleged  to  have  been  deserted,  are 
necessary  to  constitute  desertion  under  the  compensation 
statute.    Under  this  rule,  we  shall  refer  to  the  evidence  as 
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briefly  as  may  be,  particularly  the  evidence 

3*  ?ebunt:AND        on  behalf  of  appellee  Norma  Wright,  to  sus- 

compensation       tain  her  claim,  and  the  finding  of  the  com- 

Act  *  desertion 

of  Wife :  sain-       missioner    that    there    was    no    desertion! 

ciency  of  evi- 
dence. There  is  really  but  littlfe  dispute  in  the  evi- 
dence.    It  is  more  a  question  of  what  con- 
clusion should  be  drawn  therefrom,  and  whether  the  com- 
mittee and   commissioner  were  justified   in   making  their 
finding. 

Appellants  contend  that  appellee  deserted  her  husband 
in  1909,  at  the  time  she  left  Waterloo.  It  appears  that  ap- 
pellee Norma  Wright  and  George  E.  Wright  were  married 
in  Vermont,  in  1883,  and  lived  together  until  1902,  when  he 
left  because  of  some  serious  financial  difficulty.  From 
1902  to  the  time  of  his  death,  he  changed  locations  frequent- 
ly, being  in  Little  Rock,  Arkansas,  New  Mexico,  Memphis, 
Tennessee,  Chicago,  Omaha,  and  Muscatine.  He  also  had 
several  positions  at  Waterloo,  Iowa.  Soon  after  he  left,  in 
1902,  he  wrote  appellee  from  Little  Rock,  saying,  in  part: 
"My  Dearest  Little  Sweetheart :  And  you  want  to  be 
my  little  wife,  always,  and  I  want  you  to  be  my  dear  little 
wife  always.  I  promise  before  God  never  again  to  give  you 
cause  to  regret  any  action  of  mine.  I  am  living  uprightly, 
and  will  die  before  I  ever  again  do  any  wrong.  *  *  * 
I  hope  you  will  fully  believe  me,  my  darling,  for  it  is  the 
truth.  *  *  *  Oh,  I  have  suffered  so  much,  and  now  that 
I  am  enabled  to  see  and  understand  everything,  my  sin- 
fulness seems  awful.  My  darling,  I  shall  strive  hard  to 
get  enough  to  pay  up  everything,  and  clear  up  everything 
with  the  world,  and  I  can  meet  those  I  owe,  and  you  can  all 
.feel  your  George  is  worthy  of  a  place  among  men." 

Between  the  year  1902  and  the  time  of  his  death,  de- 
ceased visited  his  family  twice,  at  Staten  Island,  once  in 
1900,  and  stgain  in  1907.    Each  time,  he  remained  a  couple 
of  months,  and  then  came  west.    About  1909,  appellee  and 
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her  15-year-old  son  visited  deceased  in  Waterloo,  and  they 
lived  together  for  about  two  months.  It  is  shown  that  they 
lived  in  one  room  and  boarded  out.  Some  of  the  witnesses 
say  there  were  two  rooms,  but,  at  any  rate,  it  was  not  a 
home.  Appellee  worked,  part  of  the  time,  to  help  support 
them.  She  says  her  husband  did  not  show  a  willingness 
to  provide  a  home  for  her  in  Waterloo,  because  he  did  not 
provide  it;  that  he  did  not  have  financial  means;  that  he 
had  a  great  many  things  to  pay  up.  During  these  two 
months,  deceased  tried  to  find  employment  for  his  son  in 
Waterloo.  There  was  another  son  in  the  east.  Appellee 
says  she  left  Waterloo  on  account  of  financial  affairs  and 
stress,  and  the  placing  of  her  son  at  work.  They  returned 
to  Staten  Island,  and  the  son  took  a  position  in  a  bank, 
which  he  has  held  ever  since.  There  was  a  quarrel  or  dis- 
agreement between  husband  and  wife,  during  the  time  they 
were  living  together  at  Waterloo;  but  they  made  up,  and 
before  she  left,  they  talked  over  their  plans  for  a  future 
home.  She  said  they  had  hoped  that  some  time  they  could 
have  a  home,  and  that  her  husband  said  he  hoped  some 
time  they  would  have  a  home  where  the  children  could  come, 
and  where  they  could  all  be  together.  They  parted  good 
friends,  and  the  evidence  does  not  indicate  that  they  gave 
up  this  hope  of  some  day  having  a  home  together.  The  evi- 
dence is  that  appellee  left  Waterloo  with  the  consent  and 
approval  of  her  husband ;  that,  when  she  told  him  that  she 
was  going,  he  said  it  would  be  all  right,  until  they  could 
get  financially  better  fixed;  that  he  thought  it  would  be 
better  for  her  and  her  younger  son  to  leave  until  he  could 
get  a  better  start.  The  letters  thereafter  corroborate  this. 
Within  a  month  of  the  time  she  left  Waterloo,  she  received 
$20  from  him.  Deceased  sent  her  money  at  other  times. 
In  1912,  appellee  wrote  her  husband  : 

"My  Dearest  George:   I  wish  to  thank  you#very  much 
for  sending  me  the  money.     I  am  awfully  happy  when  I 
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get  it,  because  I  realize  you  are  thinking  of  ine.  Some  time 
you  and  I  are  going  to  be  very  happy.  I  just  know  it. 
Now,  George  dear,  write  me  often,  and  all  the  news.  With 
lots  of  love.    Norma." 

This  letter  was  written  after  the  alleged  desertion. 
The  record  shows  a  number  of  other  letters  and  postal  cards 
between  the  two.  There  are  a  number  of  registered  pack- 
ages, which  she  says  were  letters  containing  money.  It 
seems  that  appellee  worked  in  hotels  in  the  south  in  the 
winter,  and  in  the  east  in  the  summer  time.  In  February, 
1015,  a  few  months  before  her  husband  was  killed,  and 
while  she  was  second  housekeeper  at  a  hotel  in  Palm  Beach, 
Florida,  she  wrote  her  husband,  in  part : 

"Th^t  is  a  nice  hotel  you  were  in.  I  have  been  in  so 
many  I  hate  them,  but  I  have  made  a  success  of  my  work, 
and  it  gives  me  a  living.  I  am  always  hoping  to  have"  a 
little  home  somewhere,  and  perhaps,  before  we  die,  we  shall. 
Write  me  whenever  you  can.  I  often  think  of  our  happy 
times,  and  the  lovely  times  you  used  to  give  me,  and  re- 
gret our  years  of  loneliness,  for  we  both  have  missed  so 
much  that  would  have  made  life  worth  living.  'Hoping  to 
*  receive  a  long  letter  from  you,  and  with  love  and  best 
wishes,  Norma." 

In  March,  1915,  deceased  wrote  his  son  an  affectionate 
letter,  saying  ttiat  he  was  looking  for  a  letter  from  the 
boy's  mother,  and  presumed  she  would  be  back  in  New 
York  soon.  Again,  in  March,  1915,  he  wrote  this  sou,  say- 
ing that  he  might  visit  them  the  next  summer,  and  en- 
closed a  note  to  his  wife.  There  is  evidence  on  behalf  of 
appellants  by  people  who  were  acquainted  with  deceased, 
and  who  met  appellee  when  she  was  at  Waterloo;  and  their 
thought  is  that  appellee  was  not  cordial  toward  her  hus- 
band, and  that  she  did  not  seem  to  tare  for  housework; 
and  there  is  evidence  by  some  of  these  witnesses  as  to  state 
ments  made  by  deceased  in  regard  to  her  going. 
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We  are  of  opinion  that  the  evidence  falls  far  short  of 
showing  desertion  on  the  part  of  appellee.  The  mere  fact 
that  they  did  not  live  together  is  not  enough.    We  have  held 

that    separation    and    desertion    are    not 

4.  master  and        synonymous,  in  Kupka  i\  Kupka,  132  Iowa 

KSK  cTom^2rk"  191,  193,  approved  in  Tipton  v.  Tipton,  169 

s&tion  Act  * 

desertion  by        Iowa  182,  185.     We  have  said  in  a  divorce 

wife :   evi- 
dence, case  that  the  act  is  willful  when  there  is  a 

design  to  forsake  the  other  spouse  willfully, 
or  without  cause,  and  thereby  .break  up  the  marital  union, 
deliberate  intent  to  cease  living  with  the  other,  as  spouse, 
abnegation  of  all  duties  of  the  marriage  relation,  the  actual 
ceasing  of  cohabitation,  and  the  intent  to  desert.  In  Kirk- 
patriek  t\  Kirkpatrick,  81  Neb.  627  (116  N.  W.  499),  it 
was  said  that  separation,  no  matter  how  long  continued, 
unless  there  was  an  intent  not  to  return,  or,  in  other 
words,  an  intent  to  abandon,  would  not  constitute  grounds 
for  divorce.  In  Day  v.  Day,  84  Iowa  221,  226,  it  was  said 
that,  if  plaintiff  consented  to  defendant's  living  apart  from 
him,  there  was  no  desertion.  The  thought  of  some  of  the 
cases  se^ms  to  be  that  there  must  be  a  refusal.  Appellants 
cite  Massachusetts  and  Michigan  cases,  holding  that  the 
claimant  for  compensation  must  show  that  she  and  her  hus- 
band were  living  together  at  the  time  of  his  death,  and 
that  her  living  apart  from  him  was  not  for  justifiable  cause, 
if  he  was  earning  enough  to  support  her  properly.  But 
appellants  concede  that  the  statutes  are  not  analogous  to 
the  Iowa  statute,  because  of  provisions  in  the  other  states 
requiring  that  they  shall  be  living  together,  etc.  As  to  one 
feature  or  reason  for  appellee's  living  apart  from  her  hus- 
band and  earning  money,  we  think  it  would  not  do  to  hold 
that,  if  a  husband  is  not  able  to  pay  his  debts  and  support 
his  wife,  she  may  not,  with  her  husband's  consent,  earn 
wages  to  help  support  herself  and  her  children,  without  be- 
ing charged  with  desertion.    Without  further  discussion,  we 
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think  the  committee  and  the  commissioner  were  justified 
in  finding,  under  the  evidence,  that  appellee  had  not  will- 
fully deserted  her  huband,  and  that  the  trial  court  proper- 
ly so  held,  under  the  record  presented  to  him.  The  judg- 
ment is — Affirmed. 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Mary  Brannon,  Appellee,  v.  John  Brannon  et  al.,  Ap- 
pellees;  Mary  Jones  et  al.,  Appellants. 

ACKNOWLEDGMENT:     Certificate    of    Acknowledgment — Presump- 

1  tion.  The  certificate  of  a  notary  public  to  the  acknowledgment 
of  the  execution  of  a  deed  is  not  only  presumptively  true,  but 
the  presumption  in  its  favor  is  a  strong  one,  and  nothing  but 
clear  and  convincing  evidence  will  suffice  to  contradict  it. 

DEEDS:     Validity— Forgery— Insufficiency     of  Evidence.     Evidence 

2  reviewed,  in  a  partition  suit  where  it  was  claimed  that  the  plain- 
tiff's deed  was  a  forgery,  and  held  insufficient  to  sustain  the 
charge  of  forgery. 

Appeal  from  Iowa  District  Court. — R.  P.  Howell,  Judge. 

July  2,  1919. 

Suit  in  equity  for  a  partition  of  real  estate.  All  the 
defendants  save  John  Brannon  and  Margaret  Brannon 
filed  answers  and  cross-bills,  wherein  they  challenged  the 
title  of  the  plaintiff  on  the  ground  that  her  record  title 
rests  upon  a  forged  deed.  This  challenge  presents  the  one 
controversy  in  the  case.  The  district  court  found  with  the 
plaintiff,  and  the  defendants  other  than  John  and  Margaret 
Brannon  appeal. — Affirmed. 

C.  R.  Off  and  Staplcton  &  Staplcton,  for  appellants. 

Havner,  Roller  &  Matter,  for  appellee. 
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Evans,  J. — I.  The  principal  contesting  defendants  are 
the  five  daughters  of  John  Brannon,  Sr.,  and  of  Mary  Bran- 
non, his  wife,  both  deceased.  The  defendant  John  Bran- 
non is  a  son  of  the  same  parents.  Thomas  Brannon,  de- 
ceased, was  also  a  son.  The  plaintiff,  Mary  Brannon,  is 
the  widow  of  Thomas  Brannon.  John  Brannon,  Sr.,  was 
formerly  the  owner  of  507  acres  of  land  in  Iowa  County, 
including  the  land  in  controversy  herein.  The  record  title 
put  in  evidence  shows  that,  on  February  4,  1895,  the  land 
in  controversy  herein,  consisting  of  more  than  300  acres, 
was  conveyed  by  warranty  deed  to  Thomas  Brannon  by 
John  Brannon,  Sr.,  and  Mary  Brannon,  his  wife.  The  pur- 
ported deed  was  entered  of  record  on  February  5,  1895. 
This  is  the  deed  which  is  challenged  by  defendants  as  a 
forgery.  The  deed  recited  a  consideration  of  $9,000,  which 
was  largely  represented  by  existing  incumbrances  to  be 
paid.  As  a  further  consideration,  it  was  agreed  by  the 
grantee  that  he  would  support  the  grantors  during  their 
lifetime.  Following  the  recording  of  such  deed,  Thomas 
Brannon  assumed  the  management  of  such  real  estate,  and 
so  continued* down  to  the  time  of  his  death,  in  1916.  It 
appears  in  evidence,  also,  that,  at  the  same  time,  a  similar 
deed  of  the  remainder  of  the  land  was  made  to  the  son 
John  Brannon,  who  thereafter  assumed  the  management  of 
the  land  thus  conveyed  to  him.  Neither  of  the  sons  was 
married  at  this  time,  although  they  were  far  past  their 
majority.  They  made  their  home  upon  the  place  with  the 
parents  and  with  three  of  their  unmarried  sisters.  John 
Brannon,  Sr.,  died  in  1900,  and  his  widow,  Mary  Brannon, 
died  three  years  later.  Thomas  Brannon  was  married  in 
1907. 

The  evidence  produced  by  the  defendants  in  support  of 
their  allegation  of  forgery  of  the  deed  consists  mainly  of 
their  own  testimony  as  witnesses,  and  the  testimony  of 
their  husbands,  that  their  father,  John  Brannon,  Sr.,  was 


July  1919]  Brannon  v.  Brannon.  667 

at  home  during  the  entire  day  of  February  4,  1895,  and 
was  not  in  the  presence  of  the  notary  public  on  that  date, 
before  whom  the  deed  purported  to  have  been  acknowledged. 
They  testified,  also,  that  they  had  heard  their  father  say, 
on  and  prior  to  such  date,  that  he  would  not  sign  the  deed. 
The  signatures  of  both  John  and  Mary  Brannon  purported 
to  be  done  by  "mark,"  attested  by  the  notary.  The  ac- 
knowledgment purported  to  "have  been  made  before  J.  D. 
Butler,  as  notary  public.  Butler  was  an  attorney  in  North 
English,  which  was  4  or  5  miles  distant  from  the  Brannon 
home.  It  is  not  claimed  that  the  grantee  of  this  deed  main- 
tained any  secrecy  with  reference  to  its  existence.  On  the 
contrary,  its  existence  was  known  to  every  member  of  the 
family,  immediately  after  its  purported  execution  and  re- 
cording. Nor  does  it  appear  that  this  knowledge  disturbed 
the  amicable  relations  of  the  family.  They  continued  to 
live  together  as  before,  in  the  same  house.  It  is  the  con- 
tention for  the  defendants  that,  at  various  times,  Thomas 
promised  his  sisters,  in  substance,  that  he  would  pay  them 
for  their  interest;  but  there  was  never  any  attempt  during 
the  lifetime  of  Thomas  to  enforce  any  claim  adverse  to  his 
title.  The  decisive  question  presented  is  largely  one  of  fact. 
Did  John  Brannon,  Sr.,  acknowledge  the  execution  of  the 
deed  in  question  on  or  about  February  4,  1895?    It  is  well 

settled  that  the  certificate  of  the  notary  pub- 

l.  ackkowledg-  lic  is  not  on^  presumptively  true,  but  the 
cite  oi  acknowi-  presumption  in  its  favor  is  a  strong  one. 
sumption!  pre       Nothing  but  clear  and  convincing  evidence 

will  suffice  to  contradict  it.  Oribben  v. 
Clement,  141  Iowa  144;  Currier  v.  Clark,  145  Iowa  613; 
Johnston  v.  Under,  168  Iowa  441 ;  Roberts  v.  Roberts,  176 
Iowa  610.  Can  it  fairly  be  said  that  the  evidence  in 
this  case  is  of  that  character?  These  witnesses  testify  to 
an  occurrence  on  the  exact  date  of  February  4,  1895,  with- 
out any  special  reason  for  remembering  that  particular 
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date,  except  that  their  mother  and  brothers  had  gone  to 
North  English.  They  testified  that  their  father  was  at 
home  all  day.  Can  it  be  said  that  such  is  better  evidence 
than  the  certificate  of  a  disinterested  notary  public  that 
John  Brannon,  Sr.,  was  before  him  on  that  date  and  ac- 
knowledged the  execution  of  the  deed  in  question?  Nor 
is  the  evidence  that  John  Brannon  was  at  home  all  day 
necessarily  contradictory  of  the  certificate  of  the  notary. 
On  the  other  hand,  the  certificate  of  the  notary  has  signifi- 
cant corroboration  in  this  record.  Shortly  before  this  date, 
Eli  Sweet,  a  justice  of  the  peace,  was  called  to  the  Brannon 
home,  and  was  requested  to  prepare  like  conveyances  of  the 
same  property  as  those  later  made  by  Murphy.  He  testified 
that  he  feared  to  undertake  their  preparation,  because  of 
the  contract  for  support  which  was  to  be  included  therein. 
He  therefore  advised  Mr.  Brannon  to  go  to  Attorney  But- 
ler, at  North  English.  The  only  living  witness  at  the  time 
of  the  trial  who  was  present  at  the  acknowledgment  was 
John  Brannon.  He  testified  that  his  father  was  present, 
and  made  the  acknowledgment.  He  was,  it  is  true,  an  in- 
terested witness,  in  that  his  testimony  was  favorable  to  his 
interest  in  a  like  conveyance;  but  the  defendants  were  in- 
terested witnesses,  also.  Butler,  the  notary,  had  died  a 
few  years  before  the  trial.  The  charge  of  forgery  wTas  not 
made  during  his  lifetime.  The  long  acquiescence  of  these 
defendants  in  this  alleged  spurious  deed  is  a  circumstance 
of  no  small  importance.  The  land  was  heavily  incumbered. 
A  few  days  prior  to  February  4th,  a  judgment  for  f  1,300 
had  been  entered  against  the  elder  Brannon,  and  an  execu- 
tion was  about  to  be  levied  upon  the  property.  This  ex- 
ecution  was  served  one  week  later.  He  was  without  means, 
at  the  time,  of  meeting  this  judgment.  This  judgment  was 
paid  by  the  sons,  some  months  later.  This  is  a  corroborat- 
ing  circumstance.  The  sons  were  between  30  and  40  years 
of  age  at  the  time  of  the  conveyance,  and  had  remained  at 
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home  in  the  service  of  their  parents  up  to  that  time.  This 
circumstance  bears  upon  the  reasonableness  and  probability 
of  the  transaction.  Successive  mortgages  were  made  by 
Thomas  as  purported  owner.  The  land  was  assessed  to 
him,  and  he  paid  the  taxes  thereon  every  year.  He  made 
many  expensive  improvements  upon  it.  In  1897,  Thomas 
and  John,  Jr.,  made  a  joint  mortgage  for  $8,000 
on  all  the  land  involved  in  both  conveyances.  John 
Brannon,  Sr.,  and  Mary  Brannon  executed  a  second  paper 
confirming  such  mortgage.  After  the  death  of  his  father, 
and  during  the  life  of  his  mother,  John  Brannon  sold  a 
part  of  his  land.  This  was  done  openly,  and  with  the 
knowledge  of  the  family.  No  one  challenged  his  right 
thereto.  In  1908,  Thomas  conveyed  an  undivided  one-half 
interest  to  his  wife,  which  deed  was  duly  recorded.  Nor 
did  this  fact  excite  any  challenge  to  the  validity  of  his 
title.  It  must  be  considered,  therefore,  that  the  defendants 
have  been  testifying  by  conduct  for  many  years.  It  is  to 
be  noted,  also,  that  their  testimony  of  the  occurrences  of 
22  years  ago  is  subject  to  the  infirmity  of  mistaken  recol- 
lection. They  could  easily  be  mistaken  as  to  the  exact  date 
when  their  father  was  at  home  all  day.  They  could  be 
easily  mistaken  as  to  whether  he  was,  in  fact,  at  home  all 
day ;  or  whether  he  might  have  been  absent  for  a  couple  of 
hours.  Their  testimony  is  contradicted,  not  only  by  the 
certificate  of  the  notary,  but  by  their  own  subsequent  con- 
duct, as  well. 

A  careful  reading  of  the  evidence  satisfies  us  that  the 
evidence  relied  on  by  the  defendants  to  impeach  the  no- 
tarial certificate  is  not  of  that  clear  and  convincing  char- 
acter required  for  such  purpose.  We  must 
2*  i??fDforgI??f"  hold>  therefore,  that  the  charge  of  forgery 
e*d?n«ncyof     is   not   sustained,   and    the  deed   must   be 

deemed  a  valid  one. 

II.    The  defendants  testified  as  witnesses  to  certain 
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statements  and  promises  made  by  Thomas  Brannon  which, 
in  substance,  recognized  the  existing  interest  of  his  sisters 
and  the  promise  too>ay  them  therefor.  Some  reliance  is 
placed  upon  this  evidence  as  tending  to  prove  an  admission 
by  Thomas  that  his  title  was  invalid,  and  as  tending  to 
prove  a  so-called  constructive  trust.  In  so  far  as  the  prom- 
ise to  pay  is  concerned,  the  defendants  are  not  seeking  to 
enforce  it  herein.  In  so  far  as  the  evidence  tends  to  prove 
a  trust,  it  tends  to  prove  an  express  trust,  and  not  a  con- 
structive one.  The  defendants'  claim  of  constructive  trust, 
however,  is  predicated  upon  the  theory  that  the  title  of 
Thomas  was  obtained  through  fraud  and  wrongdoing,  and 
that,  therefore,  a  constructive  trust  ex  malefido  arose,  by 
operation  of  law.  But  the  wrongdoing  which  is  relied  up- 
on as  a  basis  for  this  constructive  trust  was  the  alleged 
forgery.  If  the  forgery  were  proved,  that  would  be  quite 
sufficient,  of  itself.  Having  failed  to  prove  a  forgery,  it 
leaves  nothing  upon  which  the  claim  of  constructive  trust 
can  rest.  It  cannot  rest  upon  the  alleged  subsequent  prom- 
ises. If  the  title  was  acquired  without  fraud,  then  the 
grantee  took  in  accordance  with  the  terms  of  the  deed,  and 
free  from  any  other  obligation  of  trust.  Subsequent  prom- 
ises by  grantee  would  tend  to  prove  only  an  express  trust, 
which  cannot  be  proved  by  oral  evidence. 

We  reach  the  conclusion  that  the  record  title  must  con- 
tinue to  stand  as  it  has  stood  since  1895.  Prom  the  family 
point  of  view,  some  hardship  is  involved  in  this  result. 
Needless  to  say,  we  are  not  permitted  to  consider  it.  The 
decree  of  the  district  court  is — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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T.  D.  Conroy,  Appellee,  v.  Coughlon  Auto  Company  et  al., 

Appellants. 

EVIDENCE:     Value  of  Automobile  on  Accounting — Sale  Price  on 

1  Mortgage  Foreclosure.  In  an  action  for  accounting  on  the  re- 
scission of  sale  of  automobile,  where  the  automobile  had  been 
sold  at  mortgage  foreclosure  execution  sale  to  satisfy  mortgage 
and  note  which  had  been  given  by  plaintiff  to  defendant  as 
part  of  the  purchase  price,  said  mortgage  having  been  fore- 
closed by  defendant's  assignee,  held  that  the  price  for  which 
the  automobile  was  sold  at  such  sale  was  competent  evidence 
of  its  value. 

SALES:     Accounting  for  Value  of  Automobile  on  Rescission  of  Sale 

2  — Costs  of  Foreclosure  Sale.  In  an  action  for  accounting  on 
•  the  rescission  of  sale  of  automobile,  where  defendant  was  en- 
titled to  a  credit  for  the  value  of  the  automobile  which  he 
had  sold  plaintiff,  and  the  automobile  had  been  sold  at  mort- 
gage foreclosure  execution  sale  on  note  and  mortgage  given 
by  plaintiff  to  defendant  as  part  of  the  purchase  price  by  de- 
fendant's assignee,  held  that  the  costs  of  the  sale  were  a  debt 
of  the  plaintiff's,  and  that  the  defendant  should  be  given  credit 
for  the  full  value  of  the  car,  without  any  deduction  for  said 
costs. 

SALES:     Rescission— Accounting — Application  of  Amount  Due  Buyer 

3  on  His  Debt  on  which  Seller  Secondarily  Liable.  In  an  action 
for  accounting  on  the  rescission  of  sale  of  automobile,  where 
it  was  found  that  plaintiff  was  entitled  to  recover  from  defend- 
ant the  amount  of  note  given  by  plaintiff  to  defendant  as  part 
of  the  purchase  price  of  the  automobile,  which  said  note  and 
mortgage  securing  the  same  on  said  automobile  had  been  fore- 
closed by  defendant's  assignee,  and  deficiency  judgment  thereon 
secured  against  plaintiff,  and  on  which  said  note  defendant  was 
secondarily  liable,  held  that  the  said  amount  due  plaintiff  from 
defendant  should  be  first  applied  to  extinguish  said  unpaid  de- 
ficiency judgment. 

Appeal  from  Webster  District  Court. — R.  M.  Wright, 

Judge. 

March  14,  1919. 
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Rehearing  Denied  July  2,  1919. 

Action  for  an  accounting  upon  the  rescission  of  a  con- 
tract. The  trial  court  entered  judgment  for  a  balance  in 
favor  of  plaintiff.  The  defendant  appeals. — Modified  and 
affirmed. 

M.  C.  Coughlon  and  M.  J.  Fitzpatrick,  for  appellants. 

S.  A.  Frick  and  E.  C.  Stevenson,  for  appellee. 

Evans,  J. — The  case  was  before  us  upon  a  former  ap- 
peal, 181  Iowa  916.  The  question  involved  then  was  that 
of  the  right  of  plaintiff  to  rescind  the  contract  under  con- 
sideration. We  held  that  he  was  entitled  to  the  rescission, 
and  that,  though  both  parties  had  disposed  of  the  exchanged 
property^' the  remedy  could  be  enforced  by  an  accounting  as 
to  values.  The  cause  was  reversed  and  remanded,  with 
directions  to  the  trial  court  to  take  an  accounting  of  value. 
In  that  case,  we  said: 

•  "True,  defendants  have  disposed  of  the  property  re- 
ceived, as  well  as  the  note  and  mortgage ;  but  this  may  be 
adjusted  by  an  accounting  for  the  value  of  the  property  and 
an  appropriate  provision  in  the  decree  with  respect  to  the 
note  and  mortgage,  whereby  both  parties  may  be  protected. 
*  *  *  It  should  be  added  that  the  contract  rescinded 
was  a  mere  trading  contract,  and  values  appear  to  have  been 
estimated  for  that  purpose.  Therefore  the  plaintiff  should 
be  allowed  no  more  than  the  value  of  the  Ford  automobile, 
team,  wagon,  harness,  and  blankets,  the  estimated  values 
not  being  conclusive,  but  evidence  merely  of  the  worth 
thereof.  *  *  *  The  cause  will  be  remanded  to  the  trial 
court,  with  instructions  to  determine  from  the  evidence 
such  values,  and  enter  a  decree  in  harmony  with  this  opin- 
ion." 

By  the  contract  of  exchange,  which  was  later  rescind- 
ed, the  plaintiff  delivered  to  the  defendant  a  Ford  automo- 
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bile,  a  team,  harness,  and  wagon,  and  his  note  for  (425. 
He  received  in  exchange  therefor  from  the  defendant  an  au- 
tomobile known  in- the  record  as  "Detroiter,"  taken  at  a  val- 
uation of  (930. 

In  taking  account  of  the  values  of  the  property  in- 
volved, the  trial  court  fixed  the  value  of  the  property  de- 
livered by  the  plaintiff  at  (450,  and  fixed  the  value  of  the 
promissory  note  at  (425,  its  face  value.  It  fixed 
the  value  of  the  Detroiter  car  received  by  the  plaintiff  from 
the  defendant  at  (177.  From  this  amount,  certain  costs 
were  deducted,  and  the  balance,  (150,  was  allowed  as  a 
credit  to  the  defendant. 

It  is  made  to  appear  that  the  Detroiter  car  was  mort- 
gaged by  the  plaintiff  to  the  defendant,  to  secure  the  note 
of  (425.    This  note  and  mortgage  were  transferred  by  the 

defendant  to   one  Hoyer   by  endorsement. 

*"  vai^of^'uto-      Hoyer   foreclosed    the    mortgage,    and    ob- 

countin2°  sale      tained   judgment  against  the  plaintiff  for 

price  on  mort- 
gage fore-  the  full  amount  thereof,  and  sold  the  De- 

closurc. 

troiter  car  under  execution  sale  for  a  bid  of 
(177.  The  trial  court  treated  this  public  bid  and  sale  as 
evidence  of  the  value.  It  was  undoubtedly  competent  for 
that  purpose.  It  cannot  be  said,  therefore,  that  this  find- 
ing was  without  support  in  the  evidence. 

Two  particular  complaints  are  directed  by  appellant 
against  the  action  of  the  trial  court : 

First.  That  there  was  no  warrant  for  withholding  from 
the  defendant  credit  for  the  full  amount  of  (177,  found  as 
the  value  of  the  car.    We  infer  from  the  record  that  the 

sheriff,  in  making  his  return,  deducted  from 
2.  sales  :  account-   the  amount  of  the  bid  the  amount  of  his 
^utimobS^on1    own  costs,  of  approximately  (27,  and  ap-v 

rescission  of 

sale:  costs  of      plied  the  remaining  (150  on  the  judgment 

foreclosure  . 

sale.  in  favor  of  Hoyer.    The  trial  court  credited 

the  defendant  with  (150,  and  not  with  (177. 

Vol.    18C    Ia.— 43. 
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TVe  think  the  complaint  of  the  appellant  at  this  point  is ' 
well  taken.  The  costs  which  absorbed_a  part  of  the  $177 
were  a  debt  of  the  plaintiff's,  and  not  of  the  defendant's. 
The  value  of  the  car  having  been  fixed  at  $177,  the  full 
amount  thereof  should  have  been  credited  to  the  defendant 
in  the  accounting. 

Second.  It  appears  that  the  judgment  and  decree  ob- 
tained by  Hoyer  against  plaintiff  Conroy  in  his  foreclosure 
suit  has  never  been  paid,  except  that  a  credit  has  been  en- 
tered   thereon    for    the    amount    of   $150, 
3"  skmf account"     realized  by  the  execution  sale  of  the  car. 
S&onapof11"  Though  the  defendant  herein  is  not  a  party 

5Syernon  his       defendant  to   that  judgment   in   favor   of 

debt  on  which 

seller  second-      Hover,  it  is,  nevertheless,  secondarily  liable 

arlly  liable.  7  '  7  " 

on  the  original  note  as  an  endorser.  The 
defendant  asks  that  the  amount  found  due  the  plaintiff  by 
reason  of  the  note  delivered  by  him  to  the  defendant,  and 
sold  by  the  defendant  to  Hoyer,  shall  be  first  applied  in 
extinguishment  of  the  Hoyer  judgment.  Such  a  course 
would  extinguish  the  transaction  completely,  and  would 
fully  protect  the  plaintiff  against  all  liability  on  the  note. 
We  think  the  relief  thus  prayed  was  equitable,  and  operat- 
ed to  the  protection  of  both  partieR,  and  to  the  relative  ad- 
vantage of  neither  over  the  other.  The  liability  of  the 
plaintiff  for  the  payment  of  the  judgment  was  the  measure 
of  his  right  of  recovery  from  the  defendant.  The  plaintiff 
should  not  be  permitted  to  speculate  upon  his  apparent  in- 
solvent Plaintiff's  liability  having  fixed  the  measure  of 
his  recovery,  let  the  recovery  be  first  applied  to  the  extin- 
guishment of  the  liability. 

In  the  two  respects  here  indicated,  the  decree  below 
will  be  modified.  In  all  other  respects,  it  will  be  affirmed. 
The  defendant  may  have  a  remand  of  the  case  for  the  pur- 
pose of  this  modification,  or  may  take  decree  in  this  court, 


X 
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at  its  election.    Let  each  party  pay  one  half  of  the  costs  of 
this  court. — Modified  and  affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Stewart  Dowler,  Appellant,  v.  Madison  County  et  al., 

Appellees. 

APPEAL  AND  ERROR:     Review— Scope  and  Extent— Trial  De  Novo 

1  — Opening  Highway.  An  action  in  equity  to  enjoin  the  board 
of  supervisors  and  the  auditor  of  a  county  from  opening  a 
highway  through  plaintiff's  land  without  paying  compensation 
therefor  is  triable  de  novo  on  appeal.. 

HIGHWAYS:    Establishment — Damages.    Evidence    reviewed,   and 

2  held,  in  an  action  to  enjoin  the  board  of  supervisors  and  auditor 
of  a  county  from  opening  a  highway  through  plaintiff's  land 
without  paying  him  compensation,  that  the  plaintiff,  through 
his  attorney,  filed  a  claim  for  damages  ^therefor  with  the 
county  auditor. 

EMINENT  DOMAIN:  Compensation— Establishing  Highway.  Where 
3 '  a  landowner,  through  whose  land  a  highway  was  laid  out,  filed 
claim  for  compensation,  or  damages  with  the  county  auditor, 
and  the  matter  was  not  presented  to  the  board,  and  damages 
were  never  allowed  or  refused,  the  failure  of  the  board  of  super- 
visors to  allow  the  damages  was  not  a  matter  from  which 
the  landowner  should  have  appealed,  as  there  was  nothing  to 
appeal  from. 

Appeal  from  Madison  District  Court. — J.   H.   Applegate, 

Judge. 

July  2,  1919. 

Action  in  equity,  to  enjoin  the  board  of  supervisors 
and  the  auditor  from  opening  a  highway  through  plaintiffs 
farm,  witfiout  paying  him  compensation  for  the  land  taken 
therefor.  The  facts  are  more  fully  stated  in  the  opinion. 
The  trial  court  found  against  the  plaintiff,  and  he  appeals. 
— Reversed. 


G76  Dowler  v.  Madison  County.  [186  Iowa 

J.  P.  Steele  and  Stipp,  Perry,  Bawndster  &  Starzinger, 
for  appellant. 

Phil  R.  Wilkinson  and  W.  L.  Cooper,  for  appellees. 

Preston,  J. — The  petition  alleged  that  plaintiff  was  a 
landowner  in  Madison  County;  that  the  board  had  passed 
a  resolution  establishing  a  road  through  his  land,  which 
would  damage  the  plaintiff's  farm  in  the  sum  of  $2,000; 
that  the  board  had  refused  to  consider  plaintiff's  claim  for 
that  amount;  that  plaintiff  had  been  paid  no  compensa- 
tion, and  that  it  was  not  proposed  to  pay  any;  that  his. 
property  was  being  taken  without  complying  with  the  stat- 
ute, and  without  making  any  compensation;  that  the  de- 
scription of  the  road  was  insufficient,  and  too  indefinite  and 
uncertain  upon  which  to  base  a  valid  order  opening  a  road. 
The  answer  was  a  general  denial.  Plaintiff's  claim  was  not 
presented  to  the  J>oard  by  the  auditor,  the  auditor  claim- 
ing that  it  had  never  been  filed.  After  plaintiff  discovered 
that  the  auditor  had  not  presented  his  claim,  plaintiff  pre- 
sented to  the  board  what  he  calls  a  petition  for  rehearing, 
asking  the  board  to  find  that  the  claim  had  been  filed,  and 
to  consider  the  same,  and  to  allow  him  the  amount  that  he 
was  entitled  to  as  damages.  This  the  board  refused  to  do, 
and  he  took  appeal  from  this  order  and  from  the  action  of 
the  board  establishing  a  road.  He  also  filed  his  petition  in 
equity  in  this  case,  asking  a  writ  of  mandamus  command- 
ing the  board  to  file  and  allow  his  claim,  and  that,  mean- 
while, the  opening  and  establishing  of  the  road  be  enjoined 
The  trial  court  decided  against  plaintiff,  and  dismissed 
plaintiff's  petition,  denied  plaintiff  any  relief,  and  then  dis- 
solved the  injunction  against  the  defendants.  An  applica- 
tion was  made  in  this  court,  and  the  injunction  was  con- 
tinued in  force,  pending  the  submission  and  decision  of 
this  appeal. 

The  issues  raised  at  the  trial  and  presented  to  the  court 
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which  appellant  now  relies  upon  for  a  reversal  are:  First, 
was  the  claim  for  damages  of  the  plaintiff  filed  with  the 
auditor?  Second,  was  the  description  in  the  order  estab- 
lishing the  road  sufficiently  definite  to  accurately  locate 
the  same,  and  upon  which  to  base  a  valid  location  thereof? 
The  principal  controversy  in  the  case  is  as  to  whether 
plaintiff's  claim  for  damages  was  filed  with  the  auditor,  as 
he  claims.  If  it  was,  and  the  case  is  reversed  here  on  that 
ground,  and  the  board  of  supervisors  are  directed  to  treat 
plaintiff's  claim  as  having  been  filed  at  the  time  he  claims, 
then,  as  we  understand  the  record,  the  plaintiff  can  be 
heard  as  to  all  the  claim  he  is  now  relying  on,  which,  we 
suppose,  is  the  allowance  of  his  damages,  if  any.  Possibly, 
the  claim  as  to  the  insufficiency  of  the  description  is  raised 
in  this  case,  claiming  that  the  establishment  of  the  road  is 
void,  as  an  additional  ground,  in  case  plaintiff  should  fail 
as  to  the  first  ground,  on  the  theory  that  the  parties  seeking 
the  establishment  of  the  road  would  have  to  begin  over,  and 
in  that  case,  plaintiff  would  be  heard  as  to  his  damages. 
At  any  rate,  we  do  not  feel  called  upon  to  determine  the 
question  as  to  the  sufficiency  of  the  petition.  It  is  not 
claimed  that  any  remonstrance  was  filed;  so  that  we  shall 
pass  upon  the  first  proposition.  Appellant  contends  that 
his  claim  was  filed  with  the  county  auditor,  but  this  is  de- 
nied by  the  defendants.  If  it  was  filed,  as  claimed  by  plain- 
tiff, then  there  is  no.  question  that  it  was  filed  within  the 
proper  time  after  notice  was  served  upon  plaintiff,  fixing 
the  time  for  hearing  claims  for  damages,  and  if  it  was  filed, 
as  contended  by  plaintiff,  it  was  before  the  hearing.  Plain- 
tiffs  claim  was  not  presented  to  the  board.  On  defendants' 
theory  that  it  was  not  filed,  of  course  it  could  not  be  pre- 
sented. Appellees  contend,  as  already  stated,  that  the  claim 
was  not  filed,  and  that  the  failure  to  file  it  was  from  the 
negligence  of  plaintiff  and  his  attorney;  and  they  say  fur- 
ther that,  if  the  claim  was  filed,  the  plaintiff's  remedy  was 
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by  appeal  to  the  district  court  from  the  failure  to  allow 
him  damages.  Appellees  concede  that  plaintiff  intended  to 
file  a  claim  for  damages,  and  that  he  employed  an  attorney 
for  that  purpose.  Appellees  further  concede  that  it  was  not 
necessary,  to  constitute  a  filing,  that  the  claim  should  be 
marked  filed,  or  the  filing  entered  upon  any  book.  In  oth- 
er words,  they  concede  that,  if  the  claim  was  deposited  with 
the  auditor,  as  contended  by  plaintiff,  this  was  sufficient. 
We  have  this  proposition,  then:  Plaintiff  has  the  burden. 
There  is  one  witness  testifying  affirmatively  and  positively, 
of  his  personal  knowledge,  that  he  did  personally  present 
and  file  the  claim.  On  the  other  hand,  we  have  one  witness 
testifying  negatively,  that  the  claim  was  not 'filed.  Both 
appear  to  be  men  of  character  and  standing,  and  it  is  not 
claimed  otherwise.  Neither  are  interested,  or  at  least  are 
equally  interested,  if  interested  at  all.  Perhaps  the  attor- 
ney might  be  censured  if  he  neglected  to  file  the  claim,  after 
plaintiff  had  entrusted  the  filing  of  it, with  him ;  and  on  the 
other  hand,  the  auditor  might  feel  that  he  would  be  censured 
for  neglecting  to  file  and  preserve  the  claim  if  it  was  filed. 
Ordinarily,  one  witness  opposed  by  another  of  equal  credi- 
bility, and  of  equal  character,  standing,  intelligence,  etc., 
would  leave  the  matter  in  dispute  in  equipoise ;  but  it  does 
not  follow  that  this  is  always  the  case.  Of  course,  either  of 
these  witnesses  might  be  mistaken,  and  one  of  them  must 
be.  It  cannot  be  said,  to  be  sure,  that  the  proposition  is 
proved,  or  established  to  a  certainty.  This  is  not  necessary. 
The  question  is,  What  are  the  probabilities?  Which  story 
is  the  more  probable?  If  there  is  a  greater  probability  on 
the  one  side  than  the  other,  this  would  be  a  preponderance. 
We  think  the  equities  are  with  the  plaintiff.  Doubtless, 
this  fact  ought  not  to  influence  the  court.  A  determination 
of  the  question  presented  here  does  not  pass  upon  the  merits 
of  the  controversy,  but  decides  only  whether  plaintiff  shall 
be  given  a  hearing.    Under  the  circumstances,  the  evidence 
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of  both  should  be  carefully  scrutinized  and  weighed.  Mr. 
Tidrick,  a  practicing  attorney  of  20  years'  standing,  and  hav- 
ing an  office  with  John  A.  and  W.  T.  Guiher,  testified  for 
plaintiff  as  to  his  filing  the  claim.  His  testimony,  in  so  far 
as  it  relates  to  that  matter,  is : 

"I  remember  when  Mr.  Dowler  came  to  me  with  refer- 
ence to  preparing  and  filing  a  claim  for  damages.  I  talked 
it  over  with  him.  When  we  talked  about  a  remonstrance,  I 
told  him  to  get  it  up  and  bring  it  in,  and  we  would  pre- 
pare his  claim  for  damages  and  file  it.  He  was  in  twice. 
The  day  before  he  came  in,  I  began  to  be  a  little  afraid  he 
was  not  going  to  get  in,  and  I  prepared  a  claim  and  signed 
it  John  A.  &  W.  T.  Guiher,  attorneys  for  Mr.  Dowler,  and 
put  it  and  other  papers  in  an  envelope,  and  marked  it  with 
Mr.  Dowler's  name,  and  put  it  in  the  safe.  I  thought  if  he 
did  not  get  in  within  a  few  days,  I  would  file  the  claim  with 
the  auditor;  but  he  came  in  on  Friday,  and  I  made  a  copy 
of  the  other  claim,  prepared  it,  and  had  Mr.  Dowler  sign 
it.  He  then  brought  in  the  remonstrance,  and  I  put  it  and 
the  claim  and  some  memoranda  back  in  the  envelope,  and 
put  the  claim  Mr.  Dowler  had  signed  aside  on  the  desk  to 
submit  to  Mr.  Guiher.  I  had  never  had  any  experience  in 
such  business  in  my  practice,  and  I  laid  it  aside  to  submit 
to  Mr.  Guiher  after  he  came  home  that  evening.  He  did  not 
come.  I  prepared  a  claim  for  another  party,  named  Walker. 
There  was  some  talk  about  filing  plaintiff's  claim,  and  I 
believe  he  said  if  I  would  give  them  to  him  he  would  take 
them  over  and  file  them;  but  I  told  him,  'Never  mind,'  I 
would  file  them.  My  reason  for  that  was  I  wanted  to  sub- 
mit the  claim  to  Mr.  Guiher  if  he  came  home  that  evening. 
Either  that  evening  or  the  next  morning,  and  I  think  prob- 
ably the  next  morning,  I  brought  it  over  and  gave  it  to  the 
auditor  to  file.  I  gave  it  to  the  auditor  in  the  auditor's  of- 
fice in  the  courthouse.  When  I  handed  him  the  claim,  my 
recollection  of  it  was  at  the  time  the  matter  was  next  called 


<)80  Dowler  v.  Madison  County.  [186  Iowa 

to  my  attention,  and  still  is,  that  he  was  standing  about 
the  middle  of  the  counter,  and  turned  and  started  back  to- 
wards the  vault,  and  I  went  out  the  door." 

Witness  then  proceeds  to  testify  as  to  why  he  did  not 
file  the  remonstrance  at  that  time,  and  why  he  thought  it 
would  be  better  to  file  it  at  the  time  of  the  hearing.  This 
is  not  very  material  now.    Witness  continues : 

"This  matter  of  the  claim  for  damages  was  next  called 
to  my  attention  at  the  September  term  of  court,  when  Mr. 
Dowler  asked  me,  'Why  didn't  you  file  that  claim  for  dam- 
ages?' and  I  said,~'I  did  file  it.' " 

Witness  details  searches  made  in  his  office  and  the  au- 
ditor's office,  but  the  paper  was  not  found  at  either  place; 
also  testifies  to  the  copy  of  the  claim  he  had  made,  and  its 
use  later  in  the  application  for  rehearing,  before  the  board. 
He  says  further: 

"I  did  not  file  the  Walker  claim  because  the  road  that 
is  being  vacated  leaves  his  farm  without  any  road ;  and  in 
the  meantime,  I  had  looked  up  the  law,  and  concluded  that 
Walker  had  no  right  to  claim  damages." 

Mr.  Norman,  the  auditor,  says  he  had  been  in  the  au- 
ditor's office  five  years,  as  auditor  and  deputy.  He  testi- 
fies to  the  different  papers  that  were  filed  in  the  proceed- 
ings in  controversy,  the  petition,  commission,  etc.,  and  that 
no  claim  for  damages  was  ever  filed  in  his  office,  with  refer- 
ence to  the  establishing  of  the  road. 

"Q.  Was  any  claim  for  damages  ever  given  to  you  or 
handed  to  you  in  connection  with  the  establishment  of  that 
road?  A.  No,  sir.  Q.  Did  J.  E.  Tidrick  or  anyone  else 
ever  file  in  your  office  or  give  to  you  or  hand  to  you,  prior  to 
the  time  the  order  establishing  the  road  was  made,  any 
claim  for  damages  on  behalf  of  Stewart  Dowler  or  any  other 
person?  A.  No,  sir,  there  was  none.  Q.  Did  you  ever  see 
in  your  office  any  claim  for  damages  made  by  Stewart  Dow- 
ler in  connection  with  the  establishment  of  that  road?    A. 
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No,  sir,  not  until  that  remonstrance  was  filed  with  me.  I 
first  saw  Exhibits  1  and  2,  I  believe,  when  Mr.  Steele  filed 
them.  I  believe  I  attached  the  exhibits  together  after  he 
handed  them  to  me.  All  of  these  papers  were  handed  to  me 
at  the  same  time  by  Mr.  Steele.  Q.  Did  you  ever  see  or 
have  in  your  possession  any  claim  for  damages  made  on  be- 
half of  Stewart  Dowler  in  connection  with  the  establishment 
of  that  highway  prior  to  the  time  Mr.  Steele  handed  you 
Exhibit  2?    A.  No.  sir." 

He  testifies  further  about  Mr.  Tidrick  and  Mr.  Dowler's 
coming  into  the  office  later,  and  their  looking  in  the  vault 
where  the  claim  might  be,  and  says  that  Mr.  Dowler  hadn't 
been  in  there  before  that  time,  and  gives  as  a  reason  for  say- 
ing that  no  claim  for  damages  was  filed  on  behalf  of  plain- 
tiff, that  the  board  asked  him,  at  different  times,  if  any 
claims  had  been  filed,  and  different  persons,  at  different 
times,  had  made  the  same  inquiry.  It  will  be  observed  that 
Mr.  Norman  does  not  specifically  controvert  some  of  the  pre- 
cise statements  made  by  Mr.  Tidrick,  for  instance,  as  to 
where  the  auditor  was  standing — near  the  middle  of  the 
counter,  etc.;  but  his  denials  are  more  general,  although 
perhaps  it  was  intended  to  be  specific.  We  have  set  out 
the  exact  language.  We  feel  safe  in  saying  that,  as  a  rule, 
a  filing  officer,  like  the  clerk  of  courts  or  a  county  auditor, 
relies  more  on  his  filing  mark  or  the  entry  on  some  book 
than  upon  his  memory.  The  auditor,  in  the  five  years  he 
was  in  the  auditor's  office,  doubtless  filed  a  great  many 
papers,  and  doubtless  without  any  examination  or  atten-  . 
tion  to  the  contents.  Mr.  Tidrick,  inexperienced  in  road 
cases,  had  dealt  with  such  papers  less  frequently,  and  papers 
are  filed  by  an  attorney  in  the  auditor's  office  infrequently, 
much  less  than  in  the  clerk's  office.  Mr.  Tidrick  had  pre- 
pared this  paper  himself,  and  made  a  copy  of  it, — to  some 
extent,  an  unusual  transaction  with  him, — and  it  was  pre- 
pared with  the  intention  of  filing  it.    There  was  some  anx- 
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iety  on  Lis  part  lest  Mr.  Dowler  should  not  come  in  in 
time  to  file  it,  but  he  did.  There  was  the  thought,  too,  that, 
because  of  his  inexperience,  he  desired  to  submit  the  claim, 
or  the  form  of  it,  to  Mr.  Guiher.  These  circumstances  in- 
dicate that  the  matter  was  being  given  attention,  and  was 
fixed  to  some  extent  in  Mr.  Tidrick's  thought.  As  said,  it  is 
possible  for  either  of  these  parties  to  be  mistaken,  but  which 
is  the  more  likely  to  be?  Mr.  Tidrick  would  be  testifying 
to  an  untruth,  unless  he  did  the  thing  he  says  he  did,  or 
honestly  believed  so.  On  the  other  hand,  if  the  paper  had 
been  filed,  as  plaintiff  claims,  and  the  claim  had  been  placed 
in  the  wrong  envelope  or  box  in  the  auditor's  office,  or  mis- 
laid or  forgotten,  Mr.  Norman  could  testify,  with  honesty  of 
purpose,  that  it  had  not  been  filed.  The  mind  is  capable  of 
receiving  an  impression  of  things  it  perceives.  What  one 
sees  or  hears  or  does,  may  probably  make  some  impression  on 
the  mind,  but  often  the  impression  is  so  slight  that  all 
trace  of  it  is  soon  gone.  The  mind  is  attentive  to  what  it 
sees  or  hears,  more  or  less,  according  to  circumstances.  One 
man  may  pass  another,  and  in  passing  see  him,  and  yet  the 
sight  of  him  may  make  little  impression  on  the  mind,  as  to 
features,  dress,  etc.  But  if  he  look  at  him  purposely  to 
inform  himself  as  to  these  things,  then  the  impression  will 

• 

be  deeper.  Things  happening  which  are  out  of  the  ordinary, 
such  as  an  unusual  gait,  manner,  or  dress  of  a  person,  ex- 
cites notice;  or  an  unusual  sight  or  sound,  as  of  a  wound- 
ed man,  or  a  shriek.  And  in  this  case,  as  said,  Mr.  Tidrick 
seems  to  have  had  his  mind  centered  beforehand  on  this 
transaction  and  the  preparation  and  filing  of  it,  and  his 
anxiety  in  regard  to  the  form,  and  whether  it  would  be 
filed  in  time.     There  was  pothing  unusual,  so  far  as  Mr. 

Norman  is  concerned, — at  least  not  before 

*'  mbor^ review :    the  alleged  filing.    Other  reasons  may  readi- 

?S?St  fntdriai       1?  occlir  t0  show  why,  without  disparaging 

Sg^wSyf11*    Mr.  Norman  or  his  testimony,  the  weight 

and  preponderance  of  the  testimony  is  with 


/* 
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the  plaintiff  as  to  this  transaction.  We  so  hold.  The  case 
is  triable  de  novo.  We  have  a  responsibility  in  the  matter, 
ourselves.    The  case  is  somewhat  out  of  the  ordinary. 

It  is  argued  by  appellees  that  plaintiff's  damages  are 
trifling.    There  is  a  conflict  in  the  testimony  as  to  this,  and 
it  may  be,  as  contended  by  appellant,  that  defendants'  wit- 
nesses took  matters  into  consideration  which 

2.  highways:         they  were  not  entitled  to.    Plaintiff's  testi- 

establishment : 

damages.  mony  tends  to  show  substantial  damages  in 

the  taking  of  the  land,  rebuilding  of  fences, 
etc.  But  since  we  hold  that  the  claim  was  filed,  the  matter 
will  now  be  heard,  and  the  question  as  to  damages  ought 
to  be  passed  upon  by  the  board  of  supervisors. 

Appellees  also  argue  that,  if  the  claim  was  filed,  the 
failure  to  allow  damages  was  a  matter  from  which  plaintiff 
should  have  appealed.    But  we  think  there  is  no  merit  in 

this  claim.     There  was  nothing  to  appeal 

3.  emiotdht  do-  from.  The  matter  was  not  presented  to 
sation:Ce8tab?  the  board,  and  damages  were  neither  al- 
way.  lowed  nor  refused.     Had  an  appeal  been 

taken,  it  would  have  been  necessary  for  the 
defendants  to  have  certified  the  proceedings  in  regard  to 
this,  and  in  that  case  there  would  be  nothing  to  certify,  ac- 
cording to  the  view  of  the  board.  The  board  would  simply 
say  and  claim,  as  they  were  then  claiming  and  as  they  do 
now,  that  no  claim  was  filed.  After  a  careful  consideration 
of  the  case,  our  conclusion  is  that  the  trial  court  erred  in 
not  finding  that  the  claim  was  filed.  The  cause  is  reversed 
as  to  this  point,  with  directions  to  issue  a  mandamus  to 
the  board  of  supervisors,  directing  them  to  file,  and  to 
consider  as  filed,  the  plaintiff's  claim,  and  as  of  the  date 
given  by  Mr.  Tidrick,  and  to  restore  the  injunction,  which 
will  remain  in  force  until  the  matter  is  heard  and  deter- 
mined by  the  board  of  supervisors. — Reversed. 

Ladd,  C.  J.,  Evans  and  Salinger,  J  J.,  concur. 
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Farmers  Bank  op  Woodward,  Appellant,  v.  Clara  Wink- 
ler Johnson  et  al. ;   F.  G.  Cooper  et  al.,  Gar- 
nishees, Appellees, 

GARNISHMENT:  Answer  —  liability  of  Garnishee  —  Demurrer. 
Where  the  answer  of  a  garnishee  disclosed  liability  in  the  sum 
of  $1,000,  less  a  set-off  of  $440  on  a  note  not  yet  due,  and 
pleaded  an  agreement  with  the  attachment  defendant,  maker 
of  the  note,  that  it  should  be  paid  out  of  the  $1,000  debt,  the 
answer  was  sufficient  as  authorizing  the  set-off,  and  there  was 
no  occasion  for,  nor  any  statutory  authority  for,  a  demurrer 
to  the  answer. 

Appeal  from  Perry  Superior  Court. — W.  W.  Cardhll,  Judge. 

July  2,  1919. 

Appeal  by  an  attachment  plaintiff  from  an  order  of  the 
trial  court  fixing  the  amount  of  liability  of  a  garnishee  as  a 
supposed  debtor  of  the  attachment  defendant. — Affirmed. 

8.  Trevarthen,  for  appellant. 

William  H.  Winegar,  for  appellee. 

Evans,  J. — Cooper  was  garnished  under  the  writ  of 
attachment  as  a  supposed  debtor  to  Johnson,  the  attach- 
ment defendant.  He  answered,  as  garnishee,  that,  as  a 
purchaser  of  real  estate  under  contract  from  Johnson,  he 
was  owing  her  $1,000 ;  that,  on  the  other  hand,  she  was  ow- 
ing Jiim  on  a  promissory  note  the  sum  of  about  f  440,  which 
he  claimed  as  a  just  offset  against  the  $  1,000  otherwise  due 
from  him.  It  appeared,  also,  from  his  answer  that,  though 
the  note  held  by  him  was,  on  its  face,  not  yet  due,  it  had 
been  agreed  by  the  maker  that,  in  the  event  of  the  sale  of 
the  real  estate  purchased  by  him,  the  note  should  become  due 
forthwith,  and  should  be  paid  out  of  the  proceeds  of  the  real 
estate.     To  this  answer  of  the  garnishee,  the  plaintiff  de- 
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murred,  on  the  ground  that  the  facts  stated  did  not  entitle 
the  garnishee  to  the  relief  demanded.  The  demurrer  was 
overruled.  The  answer  of  the  garnishee  was  in  no  manner 
controverted.  Evidence  appears  to  have  been  introduced, 
however,  at  the  hearing.  The  trial  court  found  that  the 
garnishee  was  entitled  to  the  offset,  and  fixed  his  liability 
as  garnishee  for  the  amount  remaining  over  and  above  such 
offset.  We  assume  that  the  appeal  of  plaintiff  is  from  the 
order  overruling  the  demurrer,  although  the  abstract  is 
silent  on  the  question.  There  was  no  occasion  for  a  de- 
murrer, nor  any  statutory  authority  therefor.  If  the  answer 
disclosed  liability,  that  was  sufficient  for  plaintiff's  pur- 
pose, without  a  demurrer.  If  it  disclosed  the  contrary,  then 
the  plaintiff  should  have  controverted  the  same.  The  real 
point  argued  by  plaintiff  is  that  the  note,  not  being  due, 
could  not  be  offset  against  the  garnishment.  We  need  not 
pass  upon  the' question.  The  answer  of  the  garnishee  plead- 
ed an  agreement  with  the  maker  of  the  note  that  it  should 
be  paid  out  of  the  proceeds  of  the  sale.  This  was,  itself, 
sufficient  to  authorize  the  offset.  The  record,  therefore,  dis- 
closes no  error. 

We  pass  upon  the  -merits  of  the  appeal  with  some  hesi- 
tancy, because  of  the  doubtful  sufficiency  of  the  abstract 
to  confer  appellate  jurisdiction  upon  us.  There  is  nothing 
in  the  abstract,  except  the  title  of  the  case,  which  advises 
us  which  party  has  appealed,  or  that  any  party  has  ap- 
pealed. Nor  is  the  abstract  signed  by  any  party  or  attorney. 
We  have  had  to  draw  upon  the  briefs  of  counsel  for  the  ac- 
tual state  of  the  record. 

We  find  no  error,  and  the  judgment  entered  below  is — 
Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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Guy  Fuller,  Appellee,  v.  Illinois  Central  Railroad  Com- 
pany et  al.,  Appellants. 

RAILROADS:    Liabilities   Arising   from   Operation — Crossing  Acci- 

1  dent— Jury  Question  as  to  Negligence.  Evidence  reviewed,  in  an 
action  for  injuries  to  an  automobile  driver  at  an  obstructed 
crossing,  and  held  that  whether  there  was  negligence  in  running 
the  train  at  excessive  speed,  or  in  not  giving  warning  by  ring- 
ing of  bell  or  blowing  of  whistle,  and  whether  the  driver,  know- 
ing  the  train  was  due,  was  guilty  of  contributory  negligence  in 
approaching  the  crossing  at  excessive  speed,  and  not  stopping, 
looking,  or  listening,  were  questions  for  the  jury. 

WITNESSES:     Cross-Examination — Allowable   Scope.    An   engineer, 

2  having  testified  on  direct  examination  as  to  his  efforts  to  stop 
the  train,  and  to  the  condition  of  an  air  brake  at  the  time  of 
the  accident  at  a  railroad  crossing,  was  properly  cross-examined 
as  to  the  distance  the  train  would  travel  after  the  application 
of  the  brakes. 

TRIAL:  Instructions — Form  and  Language  in  General — Contributory 
3  Negligence.  An  instruction  as  to  the  contributory  negligence  of 
one  at  a  railroad  crossing,  as  to  his  duty  to  look  and  listen, 
having  in  mind  the  duty  imposed  upon  the  defendant  of  giving 
signals  and  warning  upon  the  approaching  of  the  train,  was 
not  objectionable,  in  that  the  jury  would  believe  that  the 
court  meant  that  the  defendants  were  required  to  have  the 
whistle  blowing,  and  to  give  some  signal  other  than  that  of 
merely  ringing  the  bell,  especially  in  view  of  the  other  in- 
structions stating  properly  defendant's  duty  as  to  giving  signals. 

TRIAL:     Instructions— Issues  and  Theories  in  General — Construction 

4  as  a  Whole.  Instructions  must  be  considered  together;  and  con- 
sequently, instructions  complained  of  in  instant  case  held  not  to 
be  erroneous. 

TRIAL:     Instructions — Form  and  Language  in  General — Earning  Pow- 

5  er.  An  instruction  in  a  personal  injury  action  that,  in  esti- 
mating the  damages,  the  jury  should  take  into  consideration 
the  physical  and  mental  pain  and  permanent  injuries  of  plain- 
tiff, but  should  exclude  any  consideration  of  any  loss  or  im- 
pairment of  earning  power  during  plaintiff's  minority,  did  not 
authorize  the  jury  to  award  damages  for  impairment  of  plain- 
tiff's earning  power  after  he  had  reached  his  majority. 
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TRIAL:    Instructions — Issues  and  Theories  in  General — Pain  or  Au- 
6    guish  Suffered.    An  instruction  authorizing  the  jury  to  consider 
any  pain  or  anguish  that  it  is  reasonably  certain  plaintiff  will 
hereafter  suffer,  is  proper. 

Appeal  from  Bremer  District  Court. — ]ft.  F.  Edwards,    * 

Judge. 

July  2,  1919. 

Action  to  recover  damages  from  the  defendant  rail- 
road company,  and  one  of  its  engineers,  in  negligently,  as  is 
alleged,  striking  plaintiff,  as  he  attempted  to  cross  the  rail- 
road track  in  an  automobile.  There  was  a  trial  to  a  jury, 
and  a  verdict  for  plaintiff  for  $2,500,  and  the  defendants 
appeal. — Affirmed. 

Helsell  &  Helsell  and  Dawson  &  Wcrmachcr,  for  appel- 
lants. 

Soger  &  Sweet,  for  appellee. 

Preston,  J. — 1.  The  nature  of  the  action  and  the 
pleadings,  substantially  as  appellants  state  them,  and  con- 
ceded by  appellee  to  be  correct,  are:  That  plaintiff  was  18 
years  of  age ;  that,  on  or  about  the  18th  day  of  June,  1914, 
the  plaintiff,  while  driving  an  automobile  in  the  incorpor- 
ated town  of  Plainfield,  Iowa,  across  the  line  of  defendant's 
railway,  north  of  the  depot  in  said  town,  in  the  forenoon, 
came  in  contact  with  and  was  struck  by  a  train,  at  a  cross- 
ing over  which  he  was  driving  with  three  passengers  in  the 
back  seat  of  his  car,  he  sitting  alone  in  front.  He  alleged 
that  there  were  buildings  on  each  side  of  the  public  high- 
way  that  he  was  traveling  on,  on  each  side  of  the  railway 
track ;  that,  at  the  time  of  the  accident,  and  for  some  days 
prior  thereto,  two  or  three  freight  cars  were  situated  upon 
the  switch  track  located  just  west  of  the  maip  track  on  the 
right  of  way;  that,  when  a  person  was  riding  in  an  auto- 
mobile within  300  feet  of  the  railwav  track  on  each  side  of 
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the  public  highway  going  east,  they  obstructed  and  cut  off 
the  view  of  an  approaching  train  from  the  south ;   that  the 
main  street  of  said  town  of  Plain  field  ran  parallel  to  the 
main  track  of  the  railroad,  and  some  300  to  350  feet  west 
of  the  railroad  track ;    and  that,  when  a  person  is  going 
north  on  Main  Street,  parallel  to  the  railroad,  a  large  num- 
ber of  frame  buildings  and  a  cement  building  cut  off  and 
obstruct  the  sight  of  the  driver  until  he  is  within  about  20 
feet  of  the  company's  track;    that,  before  he  reached  the 
track  and  right  of  way,  he  looked  and  listened  for  a  train 
continually,  but  did  not  see  nor  hear  it  until  the  train  was 
within  6  or  8  rods  of  the  automobile;    that  the  train  was 
going  at  an  excessive  rate  of  speed ;   that  the  whistle  was 
not  blown  nor  the  bell  rung  until  within  a  few  rods  of  the 
automobile;  that  the  whistle  of  defendants'  engine  was  not 
sounded  60  rods  south  of  the  public  highway,  nor  at  any 
time  within  a  few  rods  of  the  crossing,  nor  was  the  bell 
rung  at  said  distances;  and  that  the  engine  and  train  were 
so  operated  negligently  that  the  train  struck  the  automo- 
bile, smashing  the  front  wheels  and  damaging  the  same, 
and  it  struck  the  plaintiff,  injuring  and  bruising  his  body 
and  breaking  his  left  leg,  injuring  his  thigh  and  hip;    and 
that  his  left  leg  is  now  two  or  three  inches  shorter  than  his 
right  leg;  and  that  he  is  very  nervous,  has  undergone  great 
physical  pain  and  mental  anguish,  and  is  permanently  in- 
jured;   that  he  has  employed  doctors,  and  has  been  to  ex- 
pense and  has  lost  time  and  money  on  account  of  his  in- 
juries; and  that  said  injuries  were  caused  by  the  negligence 
aforesaid  of  the  defendants,  and  he  has  been  damaged. 

Later,  plaintiff  amended  his  petition,  and  set  up  sever- 
al grounds  of  negligence,  two  of  which  were  submitted  to 
the  jury  by  the  court  in  the  instructions.    These  are: 

"The  charges  of  negligence  made  by  plaintiff  against 
the  defendants,  and  which  are  submitted  to  vou  for  consid- 
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eration  in  this  case,  under  these  instruction  and  the  evi- 
dence, are  as  follows: 

"1.  Were  the  defendants  negligent  in  operating  said 
train  through  the  town  .of  Plainfield,  Iowa,  at  said  time, 
at  an  unusual,  unlawful,  and  excessive  rate  of  speed;  and 
2.  In  moving  the  said  train  to  the  crossing  at  the  point 
where  plaintiff  was  struck,  without  giving  proper  warning 
of  its  approach  by  ringing  a  bell  or  blowing  a  whistle,  or 
otherwise?" 

The  answer  was  in  general  denial,  except  that  the  cor- 
porate capacity  of  the  defendant  railway  was  admitted,  and 
that  Hackett  was  the  engineer  who  operated  the  engine  at 
the  time  of  the  alleged  accident,  and  that  one  of  the  engines 
of  defendant  company  had  struck  an  automobile  at  or  about 
the  time  stated.  In  the  second  division  of  the  answer,  de- 
fendants alleged  that  they  were  operating  a  passenger  train 
at  the  place  stated,. and  that: 

"The  plaintiff,  on  said  day,  was  engaged  in  running  a 
taxicab  or  automobile  for  hire ;  that,  just  prior  to  the  acci- 
dent, the  passenger  train  had  stopped  at  the  depot  in  the 
towrn  of  Plainfield,  at  which  place  plaintiff  was  present  with 
his  automobile,  and  that  the  plaintiff  took  the  three  pas- 
sengers upon  his  automobile,  knowing  full  well  the  loca- 
tion of  the  train  and  its  presence  at  the  depot;  that,  upon 
securing  said  passengers,  plaintiff  drove  his  automobile 
through  the  streets  of  said  town  to  a  crossing  where  said 
passenger  train  had  to  cross,  and  always  did  cross,  and  at 
said  time  was  due  to  cross,  all  of  which  was  well  known  to 
the  plaintiff;  that,  coming  down  to  the  crossing,  plaintiff 
was  driving  his  automobile  at  an  excessive  rate  of  speed,  15 
miles  an  hour  or  more,  with  full  knowledge  that  the  train 
was  due  to  pass  at  said  time,  and  without  stopping,  looking, 
or  listening,  plaintiff  ran  his  automobile  on  and  upon  the 
crossing  of  the  defendant;  that,  for  50  feet  or  more  from 
the  crossing  where  the  automobile  ran,  the  train  was  in  full 

Vol.    186   Ia.— 44. 
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view  for  a  long  distance,  and  had  plaintiff  looked,  listened, 
or  stopped  at  any  place  within  the  right  of  way,  or  even 
before  reaching  the  right  of  way,  or  had  he  slowed  down 
and  approached  the  crossing  with  ordinary  care,  and  looked 
or  listened,  he  would  not  have  failed  to  have  seen  the  train 
and  avoided  the  accident;  and  the  defendants  say  that  the 
accident  was  wholly  and  solely  due  to  the  negligence  of  the 
plaintiff,  which  was  the  proximate  cause  of  the  injury,  and 
also,  because  of  such  contributory  negligence,  plaintiff  can- 
not recover." 

Twenty-nine  points  are  made  and  argued  by  appellants. 
Two  of  these,  and  the  ones  most  strongly  urged  as  grounds 
for  reversal,  are  that  the  evidence  is  not  sufficient  to  show 
that  the  defendants  were  negligent,  and  that  the  evidence 
shows  that  plaintiff  was  guilty  of  contributory  negligence, 
and  that  the  evidence  is  such  that  the  trial  court,  as  a  mat- 
ter of  law,  should  have  so  said,  and  directed  a  verdict  for 
the  defendants,  and  that  this  court  should  so  say,  on  a  re- 
view of  these  questions,  after  a  determination  thereof  by  the 
triers  of  the  facts,  who  saw  and  heard  the  witnesses,  and 
whose  judgment  was  tested  by  the  trial  judge,  who  like- 
wise saw  and  heard  the  witnesses.  A  large  number  of  wit- 
nesses were  examined,  and  counsel  upon  either  side  have 
made  elaborate  arguments,  pointing  out  the  evidence  of  the 
different  witnesses,  as  they  claim  it  to  be,  the  contradictions 
therein,  the  alleged  impeachment  of  some  of  the  witnesses, 
the  improbability  of  the  stories  they  tell,  and  the  circum- 
stances bearing  upon  the  credibility  of  the  witnesses.  Con- 
ceding the  closeness  of  the  fact  questions,  and  that  we,  sit- 
ting as  jurors,  might  have  come  to  a  different  conclusion, 
the  question  is  whether,  under  the  rules  of  law,  we  should 
say  that  there  is  such  an  absence  of  testimony  as  to  the  neg- 
ligence of  defendants,  or  that  the  evidence  as  to  plaintiffs 
contributory  negligence  is  so  conclusive,  as  that  we  should 
say  that  there  is  no  substantial  dispute.     In  their  argu- 
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ments,  counsel  upon  either  side  differ  somewhat,  and  wide- 
ly so  at  some  points.  In  view  of  the  points  made,  and  the 
arguments,  an  examination  of  the  evidence  is  required,  and 
we  shall  state  so  much  thereof  as  seems  necessary,  without, 
however,  attempting  to  give  the  circumstances  which  tend 
to  qualify  the  testimony  of  the  different  witnesses,  and  with- 
out attempting  to  reconcile  any  conflict  there  may  be  there- 
in. 

The  record  has  been  carefully  read.  It  appears  that 
plaintiff  had  lived  at  Plainfield  about  two  years.  He  was 
living  with  his  father,  about  two  blocks  northwest  of  the 
place  of  the  accident.  He  had  been  driving  a  car  two  years, 
prior  to  the  accident.  At  the  time  he  was  hurt,  he  was  driv- 
ing an  automobile  for  his  father  in  the  livery  business. 

The  car  had  been  recently  overhauled.  The  train  ar- 
rived at  the  depot  about  11:05  in  the  forenoon.  Plaintiff 
was  familiar  with  the  depot,  railroad  track,  streets,  build- 
ings, and  crossings.  The  place  where  plaintiff  was  struck 
on  the  crossing  is  at  least  five  blocks,  of  300  feet  each,  up 
the  track,  north  from  the  depot.  At  the  time  of  the  trans- 
action in  question,  he  was,  as  usual,  at  the  depot  when  the 
train  came  in.  Plaintiff  carried  the  mail.  Plaintiff  got 
the  mail  and  three  passengers  in  his  auto.  Plaintiff  made 
two  or  three  trips  across  the  platform  to  get  the  mail,  when 
the  train  stood  there,  before  he  took  the  passengers  in  the 
auto.  The  train  was  at  the  depot  when  he  left  it.  After 
leaving  the  depot,  plaintiff  drove  his  automobile  west  about 
300  feet,  to  Main  Street,  and  then  turned  north,  and  drove 
to  the  post  office,  on  the  west  side  of  Main  Street,  where  he 
stopped,  got  down  and  out  of  his  car,  and  carried  the  mail 
in,  and,  after  delivering  the  mail  at  the  post  office,  drove  on 
north  to  First  Street,  then  turned  east,  and  went  east  about 
180  to  200  feet,  to  where  he  was  struck.  The  railroad  track 
angles  northwest  a  little,  between  the  depot  and  the  place 
of  the  accident,  but  is  otherwise  straight.    The  post  office  is 
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a  little  south  of  First  Street.  On  the  east  side  of  Main 
Street,  and  for  two  blocks  south  of  First  Street,  are  stores 
and  other  buildings.  These  are  between  the  route  traveled 
by  plaintiff  on  Main  Street,  and  the  railroad  track.  There 
are  spaces  between  some  of  the  buildings,  but  the  street  is 
rather  closely  built  up.  At  the  corner  where  plaintiff  turned 
east  from  Main  Street  is  a  cement  building,  extending  from 
Main  Street  east  to  the  right  of  way.  The  west  part  of 
this  building  is  two  stories,  and  the  east  part,  one.  This 
building  is  about  125  feet  long,  and  it  is  50  feet  from  the 
back  end  of  the  building  east  to  the  center  of  the  track. 
Appellants  contend  that  the  evidence  is  undisputed  that,  in 
going  the  route  he  did,  plaintiff  traveled  600  or  700  feet 
farther  than  the  train  went,  after  he  left  the  depot,  to  ar- 
rive at  the  place  of  the  accident;  and  from  this  it  is  ar- 
gued that  he  was  traveling  fast,  as  defendants'  witnesses 
say,  and  that  he  drove  around  the  north  corner  and  to  the 
track  recklessly.  It  is  true  that  plaintiff1  did  travel  a  great- 
er distance  than  the  train,  but,  under  the  evidence,  about 
500  feet,  instead  of  600  or  700.  But  the  evidence  does  not 
show  that  the  train  and  plaintiff  started  from  the  depot  at 
the  same  time,  nor  is  it  directly  shown  when  the  train  left 
the  depot,  with  reference  to  the  time  plaintiff  did.  It  is  un- 
disputed that,  at  the  time  of  the  accident,  there  were  two 
box  cars  standing  on  a  spur  track,  west  of  the  main  track 
and  just  south  of  the  sidewalk,  on  the  south  side  of  First 
Street.  They  were  not  close  together,  but  a  little  distance 
apart,  between  the  end  of  the  cement  building  and  the  main 
track  of  the  railway.  The  spur  track  is  8  feet  from  the 
main  track.  There  is  a  dispute  in  the  evidence  as  to  how 
far  south  these  cars  were;  but  the  jury  could  have  found 
from  the  evidence  that  the  north  end  of  the  nearest  box  car 
was  about  42  feet  south  of  the  sidewalk.  In  the  second 
block  south  of  First  Street,  there  are  some  coal  sheds  on 
the  right  of  way  west  of  the  track,  extending  north  and 


July  1919]        Fuller  v.  Illinois  Cent.  R.  Co.  C>93 

south.  According  to  defendants'  plat,  these  sheds  are  ap- 
proximately half  a  block  long.  Plaintiff's  automobile  was 
in  good  condition.  It  had  mud  chains  on  the  rear  wheels; 
it  had  rained  the  night  before.  Plaintiff  says  he  doesn't 
think  the  wheels  slipped  in  the  street ;  that  the  brakes  did 
hold  on  that  day,  and  he  knew  they  would  under  those  con- 
ditions; that  the  speedometer  was  not  connected.  Defend- 
ants' engine  was  working  properly. 

There  is  a  sharp  conflict  in  the  testimony  as  to  the 
speed  of  both  the  automobile  and  the  train,  as  they  each 
approached  the  crossing.  The  estimates  of  the  witnesses 
as  to  the  speed  of  the  auto  vary,  and  range  from  6  to  20 
miles  an  hour,  and  of  the  train,  from  15  to  25  miles  an  hour. 
Plaintiff's  evidence  tends  to  show  that  those  in  the  auto,  or 
some  of  them,  thought  the  train  had  gone  by,  north,  before 
the  auto  reached  the  crossing.  Others  of  them  say  they  no- 
ticed, when  going  to  the  post  office,  as  to  whether  the  train 
had  gone  by,  and  had  not  seen  it.  One  witness  says  the 
train  "didn't  pull  out  as  it  generally  does.  I  thought  it  was 
going  on  the  side  track,  because  it  didn't  whistle  out  of 
town."  Plaintiff  testified  that  the  train  was  not  over  40  or 
50  feet  down  the  track,  when  he  first  saw  it.  Under  the 
evidence,  a  person  could  see  up  the  track  a  much  greater 
distance,  had  it  not  been  for  the  box  cars.  Plaintiff's  evi- 
dence is  that,  as  he  turned  the  corner  at  First  Street,  and 
approached  the  crossing,  he  watched  and  listened  for  the 
train,  and  did  not  hear  anything  of  it;  that  he  slowed  up 
a  little  bit,  right  near  the  right  of  way.  When  he  saw  the 
train,  he  put  on  his  brakes,  released  the  clutch,  and  tried 
to  stop.  Plaintiff  says  he  killed  the  engine  by  putting  the 
brakes  on  so  hard,  when  he  was  driving  at  such  a  slow 
rate  of  speed,  killed  it  when  he  first  saw  the  engine,  when  he 
was  about  10  or  12  feet  from  the  track;  that  he  could  not 
and  did  not  see  the  engine  until  he  was  10  or  12  feet  from 
the  track ;   that  his  car  stopped  at  or  right  near  the  track, 
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when  he  put  on  the  brakes,  and  then  the  train  hit  them. 
Defendants'  evidence  tends  to  show  that  a  person  could  see 
down  the  track  for  a  greater  distance  than  testified  to  by 
plaintiff's  witnesses.  There  is  a  slight  rise  in  the  surface 
of  the  ground,  8  or  10  feet  west  of  the  railroad  track.  The 
ground  is  level,  west  of  that.  He  and  other  witnesses  in 
the  car  and  others  testify  that,  from  the  corner  west  to  the 
point  of  the  accident,  plaintiff  was  not  driving  at  more  than 
7  to  10  miles  an  hour.  Others  in  the  car  say  that  they  saw 
plaintiff  watching  and  listening,  and  that  he  was  looking 
down  the  track.  One  of  the  first  witnesses  who  arrived  at 
the  scene,  after  the  accident,  testifies  that  the  automobile 
was  on  the  north  side  of  the  road,  and  turned  over;  that 
plaintiff  was  lying  in  the  roadway,  and  others  of  the  occu- 
pants of  the  auto  were  back  of  it,  and  another,  20  or  25  feet 
north  of  the  car,  and  another,  about  30  feet  further  north ; 
that  one  of  them  was  50  feet  north  of  the  center  of  the  road, 
with  her  head  toward  the  track.  The  engineer  testifies  that 
the  train  was  stopped  within  about  300  to  350  feet,  but 
that  he  paid  no  attention  to  the  distance.  Other  witnesses 
say  it  was  farther  north.  First  Street  was  much  used  as  a 
highway  by  travelers  coming  to  the  town  from  the  east  and 
west,  and  is  60  feet  wide. 

The  evidence  is  in  conflict  as  to  the  blowing  of  the 
whistle  or  the  ringing  of  the  bell.*  Plaintiff's  witnesses  tes- 
tify that  no  bell  was  rung  or  whistle  blown,  and  defendants' 
witnesses  testify  that  they  heard  either  the  bell  or  the 
whistle.  Some  of  the  witnesses  are  more  positive  than  oth- 
ers. Plaintiff  and  the  other  three  occupants  of  the  auto  tes- 
tify that  no  whistle  was  blown.  McGowan,  painting  on  a 
building  near  the  track,  says  : 

"I  am  positive  that  the  whistle  or  bell  didn't  sound. 
I  was  kind  of  listening,  as  I  worked." 

Hinmon  testified  that  he  was  standing  near  the  track 
down  toward  the  depot,  when  the  train  went  by,  and  that  he 
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didn't  hear  any  whistle  nor  the  bell,  as  the  train  left  the 
depot,  going  north.  Smith  says  he  paid  attention  to  the 
train  as  it  proceeded  north  from  the  depot,  and  that  he 
did  not  hear  the  whistle  blown  nor  the  bell  rung.  Some  of 
defendants'  witnesses,  other  than  the  train  crew,  testified 
that  they  heard  the  bell,  but  no  whistle;  while  others  tes- 
tified that  they  heard  the  whistle,  but  no  bell.  The  engineer 
says  that  he  sounded  the  crossing  whistle  about  12  rods 
from  the  depot,  and  about  12' rods  from  the  crossing;  that 
there  were  three  or  four  crossings  in  there;  and  that  this 
one  warning  whistle  was  meant  for  all  the  crossings  be- 
tween the  depot  and  the  place  of  the  accident.  According  to 
defendants'  plat,  the  first  crossing  north  of  the  depot  would 
be  about  450  feet  from  the  depot.  The  fireman  testified  that 
the  whistle  was  blown  at  about  a  certain  switch,  w.hich 
would  be  about  the  same  distance.  Other  witnesses  for  de- 
fendant say  that  the  whistle  was  blown  at  different  places, 
one  of  them  saying  that  it  was  within  a  block  of  the  depot. 
The  engineer  testifies  that  there  was  an  automatic  bell 
ringer  on  the  engine,  and  that  it  rings  by  air;  that,  when 
the  air  is  turned  on,  the  bell  rings  until  the  air  is  shut  off; 
that  he  started  the  bell  to  ringing  before  he  started  the  en- 
gine; and  that  it  was  ringing  before,  and  at  the  time  the 
engine  started  from  the  depot,  and  did  not  stop  until  after 
the  accident;  that,  after  he  started  back  to  where  the  au- 
tomobile was  struck,  he  noticed  that  the  bell  was  still  ring- 
ing, and  went  back  and  told  the  fireman  to  cut  the  bell 
ringer  off,  which  was  done.  The  engineer  is  corroborated 
by  the  fireman.  It  may  be  necessary  to  later  refer  to  other 
items  of  evidence,  but  we  have  pointed  out  the  evidence 
somewhat  fully.  We  shall  not  go  into  further  detail,  but 
enough  to  show  that  there  was  a  conflict  in  the  evidence  at 
this  point  for  the  jury. 

It  is  argued  by  appellants  that  the  physical  facts  are 
such  that,  if  plaintiff  had  made  reasonable  effort  to  listen 
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or  look,  he  could  have  heard  or  seen  the  train  approach; 

and  that,  under  the  evidence,  plaintiff  could 
1.  Railroads  :  have  seen  the  train  when  he  was  60  feet  away 

liabilities  arls-        ,  .  .  ,      .  ...  - 

ing  from  oper-    from  the  crossing;   and  that  this  was  plen- 

ation :  crossing 

accident :  jury      ty  of  time  for  him  to  have  stopped ;    and 

question  as  to 

negligence.  that,  therefore,  plaintiff  was  guilty  of  con- 

tributory negligence.  Appellee's  answer  to 
this  is  that  appellants'  contention  that  plaintiff  could  have 
seen  the  train  in  time  to  have  stopped,  is  not  borne  out  by 
the  record ;  that,  because  the  box  cars  and  coal  sheds  were 
west  of  the  main  track,  and  the  box  car  nearest  the  cross- 
ing only  42  feet  from  the  sidewalk,  and  8  feet  from  the  main 
track,  the  train  at  "that  time  would  have  been  more  than  200 
feet  south  of  the  crossing;  and  that  this  fact  is  shown  by 
defendants'  plat.  Appellee  says,  too,  that  he  was  justified  in 
believing  that  defendant  would  sound  the  necessary  warn- 
ing to  warn  him  of  the  approach  of  the  train,  and  that  the 
evidence  shows  that  plaintiff  did  use  his  senses  of  sight  and 
hearing,  as  he  approached  the  crossing.  It  may  be  that,  if 
plaintiff  had  stopped  his  car  at  a  point  00  feet  west  of  the 
crossing,  or  had  he,  at  that  particular  instant,  looked  south, 
and  had  the  train  been  at  just  the  right  distance  south  of 
the  crossing,  to  be  within  the  line  of  his  vision,  he  could 
have  seen  the  train,  by  looking  down  west  of  the  box  cars. 
But  unless  the  train  was  at  a  certain  point  south  of  the 
crossing,  it  would  not  be  seen.  Plaintiff  was  moving,  and 
as  he  moved  eastward,  his  line  of  vision  would  be  more  ob- 
structed. Fie  was  not  required  to  stop  at  the  corner  of  the 
cement  building  at  the  point  60  feet  west  of  the  crossing. 
It  was  necessary  for  him  to  give  some  attention  to  the 
driving  of  his  automobile.  The  conditions  were  such  that 
both  plaintiff  and  defendants  were  required  to  use  greater 
care  than  they  would  under  other  circumstances.  With- 
out comparing  the  facts  of  this  case  with  other  cases  cited, 
or  discussing  such  cases,  it  is  our  conclusion  that  there  was 
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sufficient  evidence  to  take  the  case  to  the  jury  on  both  the 
propositions  which  we  have  been  discussing. 

2.  Appellants  make  the  point  that  the  court  erred  in 
overruling  their  objections  to  questions  propounded  wit- 
ness Hackett.    The  objection  is  that  the  court  allowed  too 

wide  a  latitude  in   the  cross-examination. 

2"  cross-examina-      Proper  objections  were  made  by  defendants, 

awe  jtcopeIw"        which   were   overruled.     The   witness   was 

asked: 

"Q.  Well,  would  that  train  run  300  to  350  feet  after 
the  application  of  the  emergency  brake,  on  a  train  of  that 
kind,  if  everything  was  in  good  shape?'' 

The  answer  was  that  it  would  depend  upon  the  speed 
at  wThich  the  train  was  going,  and  the  condition  of  the  place, 
whether  level,  up  hill,  or  down  hill,  and  the  amount  of 
pressure  that  would  be  applied,  etc.  Another  question  was, 
whether  such  a  train  of  that  weight  would  run  that  distance 
after  the  application  of  the  brake,  the  train  running  at,  say, 
10  miles  an  hour.  Witness  stated  that,  under  such  condi- 
tions, he  did  not  think  it  would,  and  that  it  would  probably 
not  run  over  150  to  200  feet.  The  witness  had  testified  on 
his  direct  examination  as  to  what  he  did  in  an  effort  to 
stop  the  train,  and  the  condition  of  the  train  at  the  time, 
and  that  the  air  wras  acting,  along  and  on  the  entire  train, 
and  working  that  da^T ;  that  he  did  what  he  described  just 
as  soon  as  he  could.  It  is  quite  clear  that  the  questions 
here  complained  of  were  proper  cross-examination,  and 
within  the  discretion  of  the  trial  court.  The  witness  is 
one  of  the  defendants.  Defendants'  witness  Farr  was 
asked : 

"Q.  Do  you  know  about  how  rapidly  the  automobile 
was  moving  then?" 

Plaintiff's  objection  that  the  question  was  incompetent, 
and  no  foundation  laid,  was  sustained.  Thereafter,  a  fur- 
ther foundation  was  laid,  and  the  witness  stated  that  the 
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automobile  was  going  something  like  six  miles  an  hour. 
No  showing  was  made  as  to  what  the  witness  would  answer, 
whether  yes  or  no.  The  objection  to  the  question  asked  wit- 
ness Dubois  was  properly  sustained. 

3.  Most  of  the   instructions  are  complained  of.     By 
Instruction  No.  1,  the  court  stated  the  issues  to  the  jury. 
The  complaint  here  in  regard  to  this  is  that  the  court  prac- 
tically recites  all  of  the  allegations  of  neg- 
a.  trial:  inatruc-    ligence  set  out  in  the  petition,  and  that,  by 

tlons :     form 

and  language       Instruction  No.  5,  the  jury  was  told  that 

in   general :  '  *      * 

negligence^        tlie^  sll0ul(i  consider  but  one.    Eight ^or  ten 

cases  are  cited  by  appellants,  to  the  prop- 
osition that  plaintiff  is  limited  to  the  negligence  charged. 
There  was  no  exception  to  Instruction  No.  1.  Furthermore, 
we  do  not  read  it  as  does  appellants'  counsel.  There  are 
eight  grounds  of  negligence  set  up  in  the  petition,  and  they 
are  not,  as  counsel  claims,  practically  copied  in  this  in- 
struction. It  is  true  that,  in  Instruction  No.  5,  the  Court 
did  say  to  the  jury  that  plaintiff  makes  specific  charges  of 
negligence,  and  that  plaintiff  must  establish  at  least  one  of 
said  charges  before  he  can  recover,  and  then  submitted  to 
the  jiffy  the  two  grounds  which  we  have  heretofore  set  out; 
but  neither  Instruction  No.  1  nor  No.  5  sets  out  the  other 
grounds  of  negligence  stated  in  the  petition,  as  claimed  by 
appellants.  Further  objection  to  Na  5  is  that,  under  the 
circumstances  of  this  case,  if  the  train  stopped  at  the  depot, 
the  law  does  not  require  that  the  bell  should  be  rung  all  the 
time,  60  rods  from  the  crossing,  and  if  the  crossing  was 
within  60  rods  of  the  depot,  the  ringing  of  the  bell  from 
the  time  the  train  started  until  the  accident  occurred,  would 
be  all  that  the  law  would  require,  and  a  sufficient  com- 
pliance with  the  statute.  No  cases  are  cited  by  either  party 
on  this  proposition,  nor  is  the  statute  even  cited.  The  ex- 
ception assumes  that  the  bell  was  rung  from  the  time  the 
train  left  the  depot  until  the  accident  occurred.    As  before 
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shown,  there  was  a  conflict  in  the  evidence  as  to  this.  The 
undisputed  evidence  is  that  it  was  more  than  60  rods  from 
the  depot  to  the  place  of  the  accident.  The  statute,  Code 
Section  2072,  provides  that  the  whistle  shall  be  twice  sharp- 
ly sounded,  at  least  60  rods  before  a  crossing  is  reached, 
and  after  the  sounding  of  the  whistle,  the  bell  shall  be  rung 
continuously  until  the  crossing  is  passed.  We  think  there 
was  no  error  at  this  point. 

4.  The  exception  to  Instruction  No.  6  is  that  it  assumes 
that  a  reasonably  prudent  man  would  have  blown  the  whistle 
and  rung  the  bell,  under  the  circumstances,  in  approach- 
ing that  crossing.  Counsel  have  selected  a  few  words  from 
a  sentence,  and  by  this  seek  to  give  the  instruction  the  in- 
terpretation contended  for.  Taking  the  instruction  as  a 
whole,  the  question  of  what  an  ordinarily  prudent  man 
would  have  done,  under  the  same  circumstances,  was  left' 
to  the  jury.  In  like  manner,  appellants  single  out  and  criti- 
cize parts  of  Instruction  No.  7.  The  instruction  as  a  whole 
is  correct.  The  further  objection  is  made  that  the  jury 
would  believe  from  this  instruction  that  the  court  meant 
that  defendants  were  required  to  have  the  whistle  blowing, 
and  to  give  some  other  signal  than  that  of  merely  ringing 
the  bell;  and  that  all  the  signal  defendants  were  required 
to  give  was  to  have  the  bell  ringing.  We  think  the  criticism 
is  not  justified.  This  instruction  deals  with  the  question  of 
contributory  negligence,  and  states  the  duty  of  the  plaintiff, 
in  approaching  the  crossing,  to  look  and  listen  for  approach- 
ing trains,  and  that  the  care  required  of  him  in  this  respect 
was  the  care  which  would  be  exercised  by  the  ordinarily 
prudent  person  under  such  circumstances,  having  in  mind 
the  difficulty,  if  any,  to  see  and  hear  an  approaching  train, 
the  duty  imposed  upon  defendants  to  give  signals  and  warn- 
ings upon  the  approaching  of  the  train  to  a  railroad  cross- 
ing, and  all  other  matters  shown  in  the  evidence,  etc.  We 
have  not  given  all  of  this  instruction.    The  duty  imposed 
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upon  defendants  to  give  signals  was  stated  in  other  instruc- 
tions. It  is  said  that  the  verdict  ifc  contrary  to  Instruction 
No.  8,  because,  as  appellants  say,  the  evidence  is  undisputed 
that,  if  the  plaintiff  had  done  what  this  instruction  re- 
quires, the  accident  would  not  have  happened.  This  refers 
to  matters  about  which  the  evidence  was  in  conflict,  aud 
is  disposed  of  by  what  we  have  before  said.    The  principal 

objection   to  Instruction   No.   9  is  that  it 

4.  trial  :  instruc-    does  not  state  that  the  alleged  negligence,  in 

tions :  issues  and  -.,,,,*    .,  ±        .  ,,       ,    n  j. 

theories  in  gen-    regard  to  the  failure  to  ring  the  bell,  must 

eral :  construc- 
tion as  a  whole,    have  been  the  cause  of  the  accident.     The 

jury  were  so  told  .in  Instruction  No.  3.    The 

instructions  must  be  considered  together. 

5.  A  part  of  Instruction  No.  lOVfe,  as  to  the  measure  of 
damages,  reads: 

"In  estimating  the  damages,  if  any,  you  will  take  into 
consideration  the  physical  and  mental  pain,  if  any,  he  has 
sustained,  by  reason  of  such  injuries,  if  any,  and,  if  you  be- 
lieve from  the  evidence  that  his  injuries,  if  any,  are  per- 
manent, and  that  it  is  reasonably  certain  that  he  will  here- 
after suffer  pain  and  anguish  therefrom,  then  you  will  take 
this  into  consideration  in  estimating  the  damages,  if  any; 
however,  you  will  exclude  from  your  consideration  any  loss 
or  impairment  of  earning  power,  if  any,  during  plaintiff's 
minority." 

One  of  appellants'  objections  to  this  is  that  there  was 
no  evidence  of  plaintiff's  ability  to  labor  or  earn  money  for 
the  future,  or  anything  that  would  form  a  basis  for  the 

jury  to  allow  for  such  injury,  and  that  there 

5.  Trial:  instruc-    was  no  evidence  as  to  what  he  would  or 

tions:  form  and  .,  -  ,,    .    .  ,  .  ., 

language  in         could    earn    after   attaining   his    majority. 

general :  earn- 
ing power.  Appellants  argue  that  the  jury  may  or  could 

have  inferred  from  the  last  clause  in  the 
instruction  that  they  could  allow  damages  for  loss  or  im- 
pairment of  earning  power  after  plaintiff  attained  his  ma- 
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jority.  We  think  this  argument  is  not  justified.  The  jury 
was  told,  in  other  parts  of  the  instructions,  what  they  could 
properly  take  into  consideration.  It  may  be  true,  and  it 
is  not  contended  otherwise  by  appellee,  that  the  evidence 
does  not  show  plaintiff's  earnings.  The  evidence  does  show 
that  plaintiff's  leg  had  been  broken,  that  his  leg  was  short- 
ened, and  that  his  injuries  are  permanent.  These  condi- 
tions being  shown,  they  would,  of  themselves,  tend  to  im- 
pairment of  plaintiff's  earning  power,  even  though  there, 
was  no  evidence  as  to  the  amount  of  his  wages.  However 
this  may  be,  we  think  the  instruction  precluded  any  recov- 
ery for  loss  or  impairment  of  earning  power  after  plaintiff 
had  reached  his  majority.  The  instruction  as  a  whole  au- 
thorized damages  in  the  future  for  pain  and  anguish.  At 
any  rate,  the  instruction  is  right,  as  far  as  it  goes.  Appel- 
lants did  not  ask  an  instruction  on  this  point. 

A  further  objection,  and  the  one  most  argued,  is  that 
it  was  error  to  instruct  as  to  what  pain  or  damages  plain- 
tiff might  or  may  suffer.  Appellants  cite  Wittiams  v.  Clark 
County,  143  Iowa  328,  329 ;  Ford  v.  City  of  Des  Momes,  106 
Iowa  94,  96 ;  Etcher  v.  Carroll  County,  159  Iowa  627,  637 ; 
and  other  cases.    Clearly,  the  instruction  in  question  is  not 

vulnerable   to   the   objection   made;    for   it 
e.  trial  :  instruc-    reads,  "that  it  is  reasonably  certain  he  will 
and  st^eoriUee88  in    hereafter  suffer,"  etc., — not  what  he  may  suf- 
fngSsh' suffered. r  fer.     This  is  in  harmony  with  the  authori- 
ties.   Westei'camp  v.  Brwks,  115  Iowa  159 ; 
Seitsinger  v.  Iowa  City  Elee.  R.  Co.,  181  Iowa  739;   Wood- 
tcorth  v.  Iowa  Cent.  R.  Co.,  170  Iowa  697. 

6.  Points  are  made  by  appellants,  and  errors  predicat- 
ed thereon,  because  of  the  refusal  of  the  trial  court  to  give 
defendants'  requested  instructions.  This  opinion  is  already 
too  long,  and  we  shall  not  take  the  time  or  space  to  notice 
these  separately.  It  is  enough  to  say  that,  in  so  far  as  the 
offered  instructions  stated  correct  propositions  of  law,  they 


702  Heller  v.  Mathers.  *      [186  Iowa 

were  covered  by  the  instructions  given  by  the  court.  Borne 
of  the  instructions  given  were  in  almost  the  same  language 
as  the  requested  instructions.  The  objections  to  some  of 
such  instructions  are  covered  by  the  discussion  in  this  opin- 
ion. All  points  made  have  been  considered,  and  most  of 
them  have  been  discussed.  No  reviersible  error  appears. 
The  judgment  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.  ,concur. 


W.  A.  Heller,  Appellee,  v.  Edward  Mathers,  Appellant. 

ANIMALS:  Keepers  of  Stock— Release  of  Lien — Failure  to  Give 
Bond.  An  owner  of  stock  is  under  no  obligation  to  tender  to 
the  keeper  of  stock  for  hire  a  bond  in  triple  the  amount  of 
the  lien  (Section  3137,  Code,  1897),  when  the  amount  claimed 
as  a  lien  by  the  keeper  of  the  stock  is  confessedly  unreasonable. 

Appeal  from  Woodbury  District  Court. — J.  W.  Anderson, 

Judge. 

July  2,  1919. 

The  statement  of  the  case  appears  in  the  body  of  the 
opinion. — Affirmed.    ' 

Alfred  Pizey  and  T.  F.  Griffin,  for  appellant. 

P.  W.  Harding,  for  appellee. 

Salinger,  J. — I.  Section  3137  of  the  Code  of  1897  pro- 
vides that  those  who  keep  stock  for  hire  shall  have  a  lien  on 
any  stock  coming  into  their  hands,  for  their  charges  and 
for  the  expense  of  keeping  same,  and  that  the  claimant  of 
the  property  "may  release  the  lien  by  tendering  the  party  in 
possession  a  bond,  in  a  penal  sum  of  three  times  the  amount 
for  which  the  lien  is  claimed." 

In  the  case  at  bar,  the  owner  was  unwilling  to  pay  the 
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charges  made.  He  did  not  tender  the  bond  aforesaid,  but  in- 
stituted replevin.  Demurrer  to  the  petition  asserts  that 
there  is  no  right  to  maintain  the  replevin  suit,  because,  by 
reason  of  said  statute,  there  is  no  right  to  release  the  pos- 
sessory lien  of  the  defendant,  unless  the  bond  aforesaid  be 
first  given  or  tendered.  This  appeal  is  from  the  overruling 
of  this  demurrer. 

The  appellant  argues  that  Section  3137  was  enacted 
subsequent  to  the  enactment  of  the  replevin  statutes ;  that 
the  bond  required  in  replevin  might  not  give  the  keeper 
adequate  relief,  even  though  he  prevailed  in  the  replevin  suit 
instituted  by  the  owner,  and  because,  conceivably,  the 
replevin  bond,  being  required  but  to  be  equal  to  twice  the 
value  of  the  property  sought  to  be  taken,  might  not  be  as 
large  as  three  times  the  amount  for  which  the  lien  was 
claimed.  His  deductions  are  that,  therefore,  Section  3137 
was  enacted  because  it  was  doubtful  whether  the  controversy 
over  charges  could  be  litigated  in  replevin;  that,  whether 
this  be  so  or  not,  a  specific  provision,  enacted  after  the  re-' 
plevin  statutes  were,  which  substitutes  a  procedure  and  a 
bond,  the  first  more  effective  and  the  last  more  protective, 
must  be  held  to  be  a  legislative  mandate  that  replevin  will 
not  lie  in  such  a  case  as  this  without  the  giving  or  tender- 
ing of  the  bond  required  by  Section  3137.  It  must  be  con- 
ceded there  is  much  force  in  this  position,  and  said  that  we 
are  disagreed  upon  whether  it  is  tenable  or  not.  But  we 
are  all  agreed  that  there  was  no  error  in  overruling  the  de- 
murrer. In  it,  the  appellant  concedes  that  he  had  contract- 
ed to  keep  the  property  for  a  charge  justly  amounting  to 
f  100,  and  that  the  appellant  wrongfully  demanded  the  pay- 
ment of  $220,  which  was  an  excessive  sum,  to  which,  under 
his  contract,  he  was  not  entitled.  We  are  of  opinion  the 
legislature  did  not  intend  that  the  owner  should  be  unable 
to  obtain  his  property  unless  he  gave  a  bond  in  three  times 
the  amount  of  charges  confessedly  exorbitant.    If  the  true 
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interpretation  of  the  statute  is  that,  the  keeper  could  defeat 
replevin  by  the  simple  expedient  of  charging  a  million  dol- 
lars for  keeping  the  stock,  and  thereby  necessitate  a  bond 
for  three  million  dollars,  although  he  confessed  that  not 
more  than  $100  was  due  him.  The  judgment  and  order  be- 
low must  be,  and  are, — Affirmed. 

Ladd,  C.  J.,  Evans  and  Preston,  J.T.,  concur. 


I.  Will  C.  Holman,  Appellee,  v.  Mason  City  Auto  Com- 
pany et  al.,  Appellants. 

MORTGAGES:     Nature   and   Requisites— Absolute   Deed — Evidence. 

1  The  same  degree  of  evidence  is  required,  whether  it  Is  the 
grantor  or  the  grantee  that  asks  that  an  absolute  deed  be  de- 
clared  a  mortgage. 

EVIDENCE:    Presumptions — Retention  of  Uncanceled  Notes.    Prin- 

2  ciple  recognized  and  applied  that,  where  the  grantee  retains 
in  his  possession,  without  cancellation,  the  written  evidence  of 
a  debt  given  by  the  grantor,  a  strong  presumption  is  raised 
that  a  conveyance  given  did  not  extinguish  the  debt,  and  that 
a  mortgage  was  intended. 

MORTGAGES:    Absolute  Deed — Evidence — Value  of  Property  Great- 

3  er  than  Debt.  Where  property  conveyed  by  deed  is  worth  -& 
great  deal  more  than  a  debt  which  it  is  claimed  to  have  sat- 
isfied, it  furnishes  strong  evidence  that  a  mortgage,  rather  than 
a  deed,  was  intended. 

MORTGAGES:        Nature    and    Requisites — Absolute    Deed— Insuffi- 

4  ciency  of  Evidence.  Evidence  reviewed,  and  held  not  to  sup- 
port finding  that  an  absolute  deed  was  hot  intended  as  a  mort- 
gage. 

Appeal  from  Cerro  Gordo  District  Court. — M.  P.  Edwards, 

Judge. 

March  11,  1919. 

Rehearing  Denied  July  2,  1919. 
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The  appellee  purchased  an  automobile  of  the  appel- 
lants. He  gave  his  notes  for  the  purchase  price.  A  con- 
tract was  signed,  which  gave  a  lien  on  the  automobile  for 
the  purchase  price.  Later,  he  executed  a  deed  to  the  ap- 
pellants. He  replevined  the  notes.  He  bases  that  action  on 
the  claim  that  the  deed  was  absolute,  and  canceled  the 
notes ;  that  the  transaction  as  a  whole  was  not  a  taking  of 
security,  but  created  a  mere  privilege  on  his  part  to  rebuy 
lands  that  he  had  absolutely  sold  to  appellants.  The  trial 
court  sustained  his  claims.  He  is  allowed  to  retain  the 
notes,  and  it  was  ordered  that  they  be  canceled;  and,  in 
effect,  it  was  held  that,  notwithstanding  an  offer  by  appel- 
lants to  relinquish  the  property  described  in  the  deed,  the 
title  to  said  property  was  in  the  appellants.  They  appeal. 
— Reversed. 

D.  W.  Telford  and  F.  A.  Ontjea,  for  appellants. 

Fitzpatrick  &  Farmer,  for  appellee. 

Salinger,  J. — I.  Appellee  contends  that  permitting 
the  grantee  to  ask  that  the  deed  shall  be  treated  as  a  mort- 
gage is  not  within  the  rationale  of  the  rule  under  which  the 

English  Courts  of  Chancery  permitted  oral 

1.  mortgages:         testimony  to  show  that  an  absolute  deed 

requisites:  was  a  mortgage.     It  may  be  assumed  that 

absolute  deed : 

evidence.  this  rule  was  framed  to  relieve  the  debtor 

from  the  overhard  grasp  of  the  creditor. 
See  Miniz  t\  Sovle,  L.  R.  A.  191GB,  15,  at  page  06 ;  and  it  is 
said  in  Hinkley  v.  Wheclright,  29  Md.  341,  that  the  gran- 
tee "has  no  right  to  complain  of  a  difficulty  growing  out  of 
his  own  wrongful  act  in  making  the  form  of  the  transac- 
tion different  from  the  reality."  And  appellee  argues  that, 
if  the  grantee  be  permitted  to  invoke  the  rule,  it  would,  in 
effect,  make  the  court,  in  a  considerable  degree,  the  guard- 
ian of  adults,  as  well  as  infants.  But  that,  of  course,  is  an 
objection  that  can  as  well  be  made  against  permitting  the 
grantor  to  show  that  a  deed  is  a  mortgage.    Where  this  is 

Vol.    180    Ta. — 45. 
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permitted  for  either  grantor  or  grantee,  the  courts,  in  a 
sense,  relieve  one  party  or  the  other  from  the  writing  as  it 
has  been  framed.  In  the  last  analysis,  however,  the  appel- 
lee claims  no  more  than  that,  where  the  grwntee  seeks  to 
have  the  deed  treated  as  a  mortgage,  the  testimony  in  sup- 
port of  such  claim  must  be  even  more  clear,  convincing,  and 
satisfactory  than  when  the  grantor  seeks  to  do  this.  And 
it  seems  now  to  be  settled  that  the  same  evidence  is  re- 
quired, whether  it  is  the  grantor  or  the  grantee  that  takes 
this  position  and  asks  this  relief.  27  Cyc.  1032 ;  Bryant  & 
McPhatt  v.  Cowart,  21  Ala.  92;  Kellogg  v.  Northrup,  115 
Mich.  327  (73  N.  W.  230) ;  McMUlcm  v.  Bissett,  63  Mich. 
66  (29  N.  W.  737) ;  Starks  v.  Redfield,  52  Wis.  349  (9  N. 
W.  168,  169). 

II.  So  we  have  to  consider  whether  appellants  have 
shown,  by  a  clear  preponderance,  that  the  transaction  as  a 
whole  was  the  taking  of  security,  merely. 

When  the  negotiations  for  making  the  deed  were  had, 
the  appellee  acted  through  his  mother.  Neither  at  the 
time  when  the  deed  was  delivered,  nor  any  other  time  did 

she  request  that  the  notes  or  the  contract 

2.  evidence:  be  delivered  over.     The  notes  have  never 

retention  of  '      been  marked  canceled.    After  the  deed  was 

uncanceled 

notes.  given,  the  appellants  continued  to  carry  the 

notes  on  their  books  as  a  liability  due  from 
plaintiff,  and  treated  them  as  such.  They  remained  with 
appellants,  without  objection,  until  they  were  taken  by  the 
writ  of  replevin.  No  receipt  acknowledging  that  the  in- 
debtedness had  been  paid  was  ever  asked  or  given.  Appellee 
counters  with  a  claim  that,  when  the  deed  was  made,  his 
mother  did  not  know  that  any  notes  existed.  The  difficulty 
is  that,  while  the  mother  does  testify  repeatedly  that  she 
did  not  ask  for  the  notes  because  she  did  not  know  they  ex- 
isted, it  appears  conclusively  that  she  did  know.  The  ne- 
gotiations were  had  while  the  plaintiff  was  in  a  hospital. 
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Plaintiff  himself  testifies  that,  before  being  operated  on  in 
the  hospital,  he  had  a  talk  with  his  mother  with  reference 
to  her  "taking  care  of  the  notes  held  by  the  Mason  City 
Auto  Company;"  that  his  mother  told  him  about  the  mat- 
ter the  day  before  his  operation,  and  thereupon  he  con- 
sented to  conyey  in  payment  of  his  debt;  that  he  told  her 
he  thought  it  was  very  imperative  to  do  something  "to  take 
care  of  them  before  he  was  operated  upon,  and  that  I 
thought  they  ought  to  be  paid,  as  we  didn't  know  how  the 
operation  would  come  out."  It  is  not  the  function  of  this 
opinion  to  set  out  all  the  testimony  on  this  or  any  other 
point.  It  must  suffice  to  say  that,  while  ignorance  of  the 
existence  of  the  notes  would  make  a  good  explanation  for 
the  mother,  the  evidence  shows  overwhelmingly  that  there 
was  no  such  ignorance.  Therefore,  the  attempted  explana- 
tion is,  in  itself,  additional  evidence  against  the  appellee, 
because  no  one  is  helped  by  defending  with  an  untruth. 
Again,  if  it  be  assumed  the  mother  did  not  know  of  the 
existence  of  the  notes,  there  is  no  claim  she  did  not  know 
that  the  contract  of  purchase  existed.  It,  too,  was  an  ob- 
ligation to  pay  for  the  automobile,  and  no  surrender  or 
cancellation  of  the  contract  was  requested.  And,  surely, 
plaintiff  himself  knew,  when  he  signed  the  deed,  that  he  had 
given  the  notes,  and  there  is  no  explanation  why,  after  he 
left  the  hospital,  he  failed  to  demand  cancellation  and  sur- 
render  of  what  he  had  signed.  The  fact  that  the  grantee  re- 
tains .  in  his  possession,  without  cancellation,  the  written 
evidence  of  a  debt,  raises  a  strong  presumption  that  a  con- 
veyance given  did  not  extinguish  the  debt,  and  that  a  mort- 
gage was  intended.  27  Cyc.  1011 ;  Ewnor  t\  Thompson,  46 
111.  214 ;  Wright  v.  Mahaftey,  76  Iowa  96 ;  McMillan  v.  Bis- 
sell,  63  Mich.  66  (29  N.  W.  737).  And,  as  said,  the  failure 
to  demand  the  surrender  and  cancellation  of  the  contract 
and  the  sort  of  explanation  attempted  add  to  the  strength 
of  said  presumption. 
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III.  There  is  evidence  that  appellee  never  made  claim 
the  deed  was  anything  more  than  security  for  the  payment 
of  the  notes.  It  is  substantially  without  dispute  that,  aft- 
er the  deed  had  been  made,  appellee  made  promises  to  pay 
the  notes ;  that,  after  he  got  out  of  the  hospital,  he  "dunned" 
himself  about  the  payment  of  the  notes,  and  after  he  was 
out  of  the  hospital  several  weeks,  he  said  he  would  start 
making  payment  on  them;  that,  at  times,  he  fixed  a  defi- 
nite date  at  which  he  would  write  a  check  in  some  stated 
amount,  to  take  up  a  stated  number  of  notes;  that  he 
seemed  always  to  have  something  in  immediate  sight,  where- 
with to  pay  at  a  specified  date,  and  said,  on  several  occa- 
sions, he  had  the  money  coming,  and  what  his  hopes  and 
aspirations  were  with  reference  to  payment;  and  that  he 
said,  several  months  after  he  made  deed,  that  he  intended  to 
have  the  rent  of  the  deeded  premises  go  to  the  payment  of 
his  obligations,  and  would  rather  have  the  defendants  col- 
lect it  than  to  be  bothered  about  it  himself.  The  only  con- 
flict is  this:  One  Evans,  an  entirely  disinterested  witness, 
testifies  that,  a  few  months  after  the  execution  of  the  deed 
and  the  agreement,  the  plaintiff  desired  to  buy  tires  on 
credit,  and  said  he  wanted  the  tires  so  he  might  go  out  and 
collect  money  due  him,  wherewith  to  pay  for  the  tires  in 
a  short  time,  and  that  then  he  would  start  paying  the  notes. 
This  is  substantially  without  denial.  The  only  denial  is 
evasive,  confused,  and  inconclusive. 

3-a 

Some  of  the  notes  matured  after  the  deed  was  given, 
and  later  than  the  time  allowed  for  obtaining  a  reconvey- 
ance. When,  at  one  time,  defendant  offered  to  reconvey,  al- 
though the  twelve  months  fixed  in  the  contract  had  lapsed, 
plaintiff  refused  to  accept  the  proposition.  The  refusal  was 
not  based  on  any  claim  that  the  notes  had  been  paid,  but 
on  the  expressed  ground  that  the  proposal  to  reconvey  in- 
cluded, not  only  the  payment  of  notes  then  due,  but  others 


July  1919]      Holman  v.  Mason  City  Auto  Co.  709 

that  had  not  yet  matured. 

IV.  Appellee  urges  there  is  no  evidence  that  security 
was  requested;  that  there  was  no  occasion  to  request  it; 
that  the  word  "mortgage"  was  never  used  in  the  transac- 
tion ;  and  that  the  giving  of  a  warranty  deed,  instead  of  a 
trust  deed,  of  itself  demonstrates  the  conveyance  was  in- 
tended to  be  absolute.  Counter  arguments  are  made.  The 
vital  point  to  which  these  arguments  pro  and  con  are  ad- 
dressed, is  whether  the  writings  made  establish  that  the 
deed  given  canceled  the  notes.  We  are  of  opinion  that  the 
writings  here  do  not  exclude  the  existence  of  a  debt,  be- 
cause the  deed  recites  that  it  is  "in  consideration  of  the 
sum  of  money  still  due  on  a  Ford  auto  No.  77781,"  and  the 
collateral  agreement,  that  defendant  agrees  to  deed  back 
"inside  of  12  months  after  the  unpaid  amount  on  the  Ford 
auto  No.  77781  is  paid  in  full."  As  seen,  the  deed  recites 
that  it  is  made  in  consideration  of  the  exact  sun?  of  money 
"still  due"  on  the  automobile.  If  it  was  intended  to  ex- 
tinguish the  debt  by  the  giving  of  the  deed,  it  is  peculiar 
that  the  deed  should  so  recite,  and  that  the  collateral  con- 
tract should  covenant  to  reconvey  upon  condition  that  there 
be  paid  "the  unpaid  amount  on  the  Ford  auto."  Not  only  do 
the  writings  fail  to  exclude  the  existence  of  a  debt,  but,  in 
our  opinion,  their  very  face  is  strong  evidence  that  there 
was  no  purpose  to  extinguish  the  debt.  Surely,  plaintiff 
could  not  have  intended  that  his  conveyance  should  pay 
his  debt,  where  he  agreed  that,  in  spite  of  the  conveyance, 
the  debt  remained. 

V.  For  the  argument  that  it  will  cause  defendants  no 
injury  if  the  deed  is  held  to  cancel  the  notes,  the  appellee 
urges  that  the  property  conveyed  was  worth  substantially 

double  the  amount  of  his  debt.    This  is  not 
3*  absSrI?tAeGdeeci :      a  Snit  *n  which  appellants  seek  to  recover 
valuta?  prop       damages.     In  effect,  they  seek  to  foreclose 
tbangdebt.er         a  mortgage.    The  defense  is  that  the  mort- 
gage debt  has  been  paid  by  the  conveyance 
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of  property.  On  such  an  issue,  the  argument  that  the  com- 
pany will  profit  if  it  concedes  that  to  be  an  absolute  con- 
veyance which  was,  in  truth,;  a  mortgage  is  irrelevant.  If 
a  mortgage,  the  mortgagor  cannot  compel  satisfaction  of 
the  mortgage  by  tendering  property,  no  matter  how  much 
more  than  the  mortgage  debt  the  property  is  worth.  But 
while  this  argument  is  irrelevant  in  favor  of  appellee,  it 
furnishes  another  strong  reason  for  holding  that  the  trans- 
action was  merely  a  taking  of  security.  The  fact  that  prop- 
erty  conveyed  by  deed  is  worth  greatly  more  than  a  debt 
which  it  is  claimed  to  have  satisfied  is  strong  evidence  that 
a  mortgage,  rather  than  an  absolute  conveyance,  was  in- 
tended. It  is  true,  the  appellants  urge  that  the  property 
is  worth  much  less  than  plaintiff  claims;  but  that  is  of  no 
avail  to  Holman.  It  merely  tends  to  prove  that  the  appel- 
lants are  consistent  in  their  claim  that  the  deed  did  not 
cancel  the  notes.  Even  as  it  is  an  argument  that  the  con- 
veyance was  not  absolute  because  the  property  was  worth 
greatly  more  than  the  debt,  is  it  an  argument  that  the  cred- 
itor did  not  intend  to  extinguish  his  indebtedness  for  some- 
thing worth  greatly  less  than  the  debt.  It  appears  further 
that  the  value  of  the  property  could  not  have  influenced  the 
appellants  into  canceling  their  indebtedness,  because  they 
did  not  know  what  the  property  was  worth,  at  the  time 
the  deed  was  made.  And  this  phase  of  the  case  furnishes 
other  reasons  for  the  position  maintained  by  the  appellants. 
If  it  had  been  intended  to  take  the  property  absolutely,  and 
by  the  taking  to  extinguish  the  debt,  certainly  some  in- 
quiry would  have  been  made  as  to  what  the  property  was 
worth.  The  failure  to  inquire  is,  on  the  part  of  a  busi- 
ness man,  explainable  only  on  the  theory  that  the  prop- 
erty deeded  was  only  additional  security,  and  that,  conse- 
quently, there  was  no  occasion  to  make  a  close  scrutiny  of 
its  value.  The  same  thought  is  further  borne  out  by  the 
fact  that  the  mother  made  no  attempt  to  sell  the  property 
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elsewhere,  makes  no  claim  she  ever  asked  appellants  what 
they  would  give  for  it,  made  no  attempt  to  get  them  to  pay 
a  difference,  and  that,  though  it  appears  the  property  con- 
veyed was  mortgaged,  no  provision  was  made  for  having 
the  buyer  assume  the  mortgage.    Everything  indicates  that 

the  case  is  within  Kinkead  v.  Peet,  137  Iowa 

4'  MtS£A2Sd:         692>  695,  which  holds  the  fact  that  the  de- 

aSoiute 8deed :      fendant  did  not  examine  the  property,  had 

of8evidence!         no  knowledge  of  it,  made  no  investigation 

in  regard  to  it  with  a  view  to  the  purchase, 
is  a  circumstance  which  tends  to  show  that  no  sale  was 
contemplated  or  intended  when  the  deed  was  accepted.  The 
parties  really  reach  the  conclusion  that,  for  different  rea- 
sons, neither  intended  absolute  conveyance  and  the  extin- 
guishment of  the  debt  thereby.  They  merely  proceed  to  it 
by  different  routes. 

VI.  At  a  time  when  the  notes  given  by  plaintiff,  if 
still  uncanceled,  were  largely  unpaid,  the .  defendants  sent 
appellee  a  statement,  demanding  payment  of  his  open  ac- 
count ;  and  appellee  urges  that  this  is  inconsistent  with  the 
claim  that  defendants  thought  the  note  debt  was  still  alive. 
It  appears  that,  long  after  the  deed  was  made,  defendant, 
by  means  of  Exhibit  A-5,  sent  Holman  a  statement,  demand- 
ing payment  of  his  notes.  We  are  of  opinion  this  is  addi- 
tional evidence  that  defendants  claimed  the  notes  had  not 
been  canceled,  and  that  the  sending  of  the  statement  de- 
manding settlement  of  open  account  furnishes  no  evidence 
that  the  conveyance  extinguished  the  notes. 

VII.  The  last  note  did  not  mature  until  25  months 
from  date,  -and,  therefore,  did  not  mature  until  a  consider- 
able time  after  the  deed  was  made.  Appellee  contends  this 
is  evidence  that  the  notes  were  canceled  by  the  deed,  be- 
cause the  collateral  agreement  did  not  provide  for  a  recon- 
veyance when  the  last  note  became  due,  but  fixed  the  time 
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for  payment  to  obtain  a  reconveyance  at  twelve  months 
after  the  date  of  the  contract.  A  sufficient  ahswer,  as  it 
seems  to  us,  is  that  it  is  not  impossible  to  make  a  mortgage 
payable  earlier  than  the  maturity  of  notes  secured  by  the 
mortgage.  And  it  will  be  remembered  the  agent  of  the 
plaintiff  testifies  she  did  not  know  any  notes  existed. 
Whatever  appellant  may  do,  appellee  is  hardly  in  position  to 
say  that  this  is  an  untrue  statement.  If  it  be  true,  it  will 
explain  why  the  time  limit  fixed  for  the  claimed  repurchase 
is  made  without  reference  to  the  maturity  of  the  last  note. 
The  maturity  of  that  note  could  not  control  one  who  did 
not  know  of  its  existence.  It  may  be  added  for  what  it  is 
worth  that  the  managing  partner  of  defendant  testifies  it 
was  always  the  understanding  of  defendant  there  should 
be  a  reconveyance  whenever  the  notes  were  paid,  whether 
it  was  done  within  the  twelve  months  or  not,  and  that  ap- 
pellants have  been  at  all  times  ready  and  willing  to  recon- 
vey,  no  matter  when  the  notes  were  paid,  and  were  ready 
to  do  it  now,  and  that  they  made  proffert  to  do  so. 

There  are  many  circumstances  revealed  in  the  record 
that,  to  some  extent,  add  to  and  detract  from  the  respec- 
tive contentions  made.  As  we  have  already  said,  it  is  not 
the  function  of  an  opinion  to  reabstract  the  abstracts.  We 
think  that  what  we  do  deal  with  expressly  affords  some 
evidence  that  all  of  the  record  has  been  carefully  read  and 
considered;  and  that  is  the  fact.  We  rest  our  conclusion 
upon  what  we  have  specifically  dealt  with  and  many  things 
not  specifically  adverted  to.  On  the  whole,  we  are  clearly 
satisfied  that  the  court  erred  in  holding  the  transaction  be- 
fore us  to  have  been  anything  more  than  the  giving  of  an 
additional  security.  And  the  cause  is  remanded  for  further 
action  in  harmony  and  not  inconsistent  with  this  opinion. 
— Reversed. 

Ladd,  C.  J.,  Evaxs  and  Preston,  JJ„  concur. 
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In  be  Assignment  of  D.  E.  Baker  Lumber  Company. 

Charles  Wood,  Appellant,  v.  Lyman  Wood, 

Appellee. 
BILLS  AND  NOTES:     Payment  and  Discharge — Corporation  Debts. 
Evidence   reviewed,  and   held  to  show  that  a  note  on  which 
claim  was  made  was  the  personal  debt  of  the  maker,  and  net  a 
corporation  debt. 

Appeal  from  Tama   District  Court. — James  W.   Willett, 

Judge. 
July  2,  1919. 
The  action  was  tried  in  equity.  The  controversy  arose 
over  a  claim  filed  by  appellant  against  the  assigiiee,  and 
the  estate  of  the  1).  E.  Baker  Lumber  Company.  Objec- 
tions were  filed  by  the  assignee  and  certain  creditors  and 
stockholders  of  the  lumber  company.  The  claim  was  dis- 
allowed by  the  trial  court,  and  claimant,  plaintiff,  appeals. 
— Affirmed. 

C.  H.  E.  Boardman,  for  appellant. 

Struble  &  8tiger,  and  Thomas  &  Thomas,  for  appellee. 

Preston,  J. — On  November  15,  1915,  the  D.  E.  Baker 
Lumber  Company  made  an  assignment  for  the  benefit  of  its 
creditors,  the  property  assigned  being  its  lumber  yards  in 
Traer,  Dinsdale,  and  Clutier,  the  real  estate  on  wrhich  same 
wrere  located,  and  its  business,  notes,  accounts,  etc.,  all  in 
the  value  of  more  than  $00,000.  Plaintiff's  claim  is  in  the 
form  of  a  note,  given  May  21,  1915,  for  $4,479,  signed  by  the 
lumber  company.  This  note  was  given  in  renewral  of  two 
notes  signed  by  1).  E.  Baker,  one  for  $1,500,  dated  August 
23,  1911,  and  one  for  $3,000,  dated  May  1,  1912.  The  two 
original  notes  above  described  were  the  individual  notes  of 
D.  E.  Baker,  but  the  plaintiff  claims  that  the  corporation 
received  the  benefit  thereof ;  while  appellee  contends  other- 
wise, and  that,  though  D.  E.  Baker  signed  the  name  of  the 
lumber  company,  he  was  coerced  into  doing  so,  and  that 
the  note  in  suit  was  given  for  the  private  debt  of  I).  E. 
Baker.    Appellant's  claim  and  theory  of  the  case,  stated  as 
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briefly  as  may  be,  is  that  the  D.  E.  Baker  Lumber  Company, 
while  technically  a  corporation,  was,  in  fact,  D.  E.  Baker; 
that  he  conducted  its  affairs;  that  he  was  its  manager, 
board  of  directors,  and  the  whole  corporation ;  that  he  owned 
or  controlled  all  the  stock,  and  managed  its  business  as  an 
individual  enterprise;  and  that,  when  the  corporation  per- 
mitted Baker  to  handle  its  affairs  as  he  pleased,  the  same 
as  though  he  was  the  corporation,  it  thereby,  by  implication, 
granted  to  him  all  the  authority  necessary  in  the  premises. 
They  concede,  however,  that,  were  this  an  ordinary  cor- 
poration, with  officers  elected  and  acting  in  the  usual  way, 
if  claimant  loaned  D.  E.  Baker  individually  the  $4,500,  and 
then  accepted  a  corporation  note  in  payment  of  his  individ- 
ual debt,  plaintiff  could  not  recover,  at  least  without  show- 
ing authority  from  the  corporation.  The  legal  propositions, 
and  the  authorities  cited  by  appellant  to  sustain  them,  are 
based  upon  the  assumption  that  their  theory,  as  before 
stated,  is  sustained  by  the  testimony;  and  if  the  facts  are 
not  as  assumed,  then,  of  course,  the  authorities  do  not 
apply.  After  all,  it  is  very  largely  a  question  of  fact,  and 
it  is  conceded  that  the  only  question  in  the  case  is  whether 
or  not  the  claim  is  the  debt  of  D.  E.  Baker. 

The  only  witnesses  testifying  for  plaintiff  are  the  plain- 
tiff himself  and  D.  E.  Baker,  and  at  some  points  there  is 
a  conflict  in  their  testimony.  One  witness  testifies  for  the 
defendant,  but  the  case  largely  depends  upon  the  testimony 
of  plaintiff's  two  witnesses.  We  think  appellant,  in  select- 
ing isolated  statements  of  witness  Baker,  has,  in  some  in- 
stances at  least,  misconstrued  his  testimony.  Taking  the 
evidence  altogether,  and  after  reading  the  entire  record, 
we  think  appellant's  contention  as  to  the  facts  is  not  sus- 
tained by  the  evidence.  We  shall  not  attempt  to  set  out 
the  evidence  at  any  considerable  length. 

It  may  be  that  we  should  have  stated  the  objections 
filed.     They  are,  in  substance,  that  the  note  was  never  ex- 
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ecuted  by  the  corporation,  nor  was  it  the  indebtedness  of 
the  corporation;  that  it  was  without  consideration  on  the 
part  of  the  corporation ;  that  the  claim  for  which  the  Al- 
leged note  was  taken,  was  the  individual  claim  against  D. 
E.  Baker,  and  not  against  the  lumber  company,  and  that  it 
was  taken  in  an  effort  to  secure  an  apparently  good  note 
and  claim  against  the  said  corporation,  for  the  purpose  of 
collecting  the  obligation  that  D.  E.  Baker  owed  personally 
to  the  claimant;  and  that  the  note  was  not  issued  or  taken 
in  good  faith;  that  it  is  not  a  bona-fide  claim,  but  was  is- 
sued and  taken  for  the  purpose  of  diverting  the  funds  of 
the  corporation  to  the  payment  of  an  individual  claim 
against  Baker,  and  is  illegal,  without  consideration,  fraudu- 
lent, and,  therefore,  not  a  valid  claim  against  the  estate; 
and  further,  that  the  pretended  note  was  secured  by  plain- 
tiff by  a  conspiracy  between  him  and  Baker,  for  the  purpose 
of  converting  the  personal  debt  of  Baker  into  an  apparent 
obligation  of  the  corporation.  An  amended  claim  was  filed, 
to  which  objections  were  also  filed,  asking  an  equitable  ac- 
counting and  marshaling  of  the  assets;  but,  as  said,  the 
vital  point  in  the  case  is  whether  the  note  should  be  con- 
sidered as  the  debt  of  Baker  or  of  the  lumber  company, 
and  this  is  the  point  argued  and  relied  upon. 

Some  of  the  facts  are  not  disputed.  .  Borne  of  the  more 
important  facts  which  are  either  undisputed  or  are  sus- 
tained by  the  evidence  are  that  D.  E.  Baker  started  in  the 
lumber  business  at  Traer  in  1885,  in  partnership  with  an- 
other man,  for  a  year  or  two,  and  then  Baker  ran  the  busi- 
ness alone,  to  about  1901.  Thereafter,  and  until  1906,  one 
or  two  other  parties  were  in  partnership  with  Baker.  Ba- 
ker individually  owned  the  real  estate.  When  one  War- 
field  bought  into  the  firm,  in  1906,  the  business  was  regu- 
larly incorporated  as  a  corporation  for  pecuniary  profit, 
Baker  and  Warfield  each  buying  in  one  half  the  stock ;  and 
the  board  of  directors  consisted  of  those  two.     In  1910, 
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Baker  bought  Warfield's  stock,  and   at  that  time,  there 
was  approximately  $20,000  of  the  stock   held  by  others. 
Thereafter,  the  board  of  directors  consisted  of  D.  E.  Baker 
and  Ralph  L.  Baker,  his  son.     The  paid-up  capital  stock 
was  $58,000,  of  which  D.  E.  Baker  owned  $  38,600,  and  Ralph 
Baker,  $1,000.    The  balance,  or  $18,400  of  the  stock,  was 
owned  by  other  stockholders,  including  the  objecting  stock- 
holders.    The  principal  office  of  the  corporation  was  at 
Traer,  with  branches  at  Dinsdale  and  Clutier.     As  said, 
the  real  estate  on  which  the  business  was  carried  on  and 
the  buildings  were  owned  by  Baker  himself,  during  all  the 
time  and  for  a  considerable  while  after  the  corporation  was 
formed;   he  collected  rent  thereon  from  the  partnership  or 
the  corporation,  at  $110  a  month,  until  the  Clutier  prop- 
erty was  sold  by  Baker,  and  another  property  purchased 
there,  with  corporation  funds;    and  thereafter,  rent  was 
paid  upon  the  Dinsdale  and  Clutier  properties  only,  until 
November,  1914,  when  Baker  conveyed  the  real  estate  in 
Traer  and  Dinsdale  to  the  corporation/  by  warranty  deed. 
The  consideration  for  this  transfer  was  $20,000,  and  credit 
was  given  upon  Baker's  account  with  the  corporation  for 
that  amount.    This  appears  to  have  been  substantially  the 
value  of  the  real  estate,  and  perhaps  a  little  more.    The  cor- 
poration paid  Baker  a  salary,  and  this,  with  his  rents,  was  • 
credited  to  his  personal  account.    Baker  had  no  personal  ac- 
count at  a  bank,  and  money  borrowed  by  him  went  into  the 
lumber  company's  account,  credit  being  given  him  for  the 
same.    When  he  drew  his  salary,  rents,  etc.,  he  drew  the 
firm's  checks  to  himself,  and  charged  them  upon  his  ledger 
account.     His  household  expenses  and  the  like  were  paid 
with  checks  of  the  corporation,  running  to  him  and  then 
endorsed  by  him.    The  public  bought  lumber  of  the  lumber 
company,  and  made  checks  payable  to  the  lumber  company. 
Occasionally,  though  not  often,  they  were  made  to  Baker. 
Wholesale  houses  dealt  with  the  concern  as  D.  E.  Baker 


July  1919]  In  re  Baker  Lbr.  Co.  717 

Lumber  Company.  It  is  true  that,  for  several  years,  plaintiff 
made  his  checks  payable  to  Baker,  but  this  was  during  the 
time  that  there  were  others  associated  in  the  business  with 
Baker,  first  as  partners,  and  later  as  stockholders,  and  Wood 
knew  of  the  partnerships  and  of  the  corporation.  At  one 
time,  he  took  stock  of  the  corporation  as  collateral  upon  a 
loan.  After  Warfield  withdrew,  both  D.  E.  Baker  and 
Ralph  Baker  participated  in  the  management,  although  D. 
E.  was  the  general  manager,  and  conducted  the  principal 
business  of  the  corporation.  Plaintiff  testifies  that  the 
concern  was  supposed"  to  be  the  D.  E.  Baker  Lumber  Com- 
pany, but  all  was  done  by  D.  E.  Baker.  Baker  may  have 
claimed,  at  times,  to  plaintiff  that  he  was  the  whole  thing, 
and  that  the  business  was  generally  known  as  an  individ- 
ual business,  but  says  that  he  was  the  manager,  president, 
and  the  wThole  thing  in  the  business,  adding,  "That  is,  I  was 
the  manager  and  president."  But  he  also  says  that  the 
business  of  the  D.  E.  Baker  Lumber  Company  was  not,  in 
fact,  conducted  under  his  own  name,  but  that,  nearly  every 
time  they  wanted  to  do  a  corporate  act,  there  was  a  meeting 
of  the  stockholders  or  directors.  Baker  had  no  other  busi- 
ness, and,  so  far  as  the  record  shows,  all  he  accumulated 
went  into  the  real  estate  and  the  stock  in  this  corporation. 
In  a  sense,  it  may  be  true,  as  contended  by  appellant,  that 
originally  Baker  put  everything  into  the  lumber  business; 
but  under  the  record,  it  was  not  all  put  into  the  Baker 
Lumber  Company  business,  in  the  sense  contended  for  by 
appellant.  He  also  owned  a  residence  property,  upon  which 
there  was  a  mortgage  of  $8,000;  he  owned  timber  stock, 
in  which  he  had  invested  $5,000,  and  considerable  life  in- 
surance. He  had  been  a  steady  borrower,  and  in  large 
sums.  He  borrowed  large  amounts  from  plaintiff,  upon  his 
individual  notes.  A  considerable  amount  of  this  borrowed 
money  was  of  long  standing.  The  homestead  mortgage  was 
six  years  old ;  and  a  $3,000  note  to  a  bank  was  given  in  1899 
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when  Baker  built  the  brick  building  on  his  Traer  lots.  This 
note  had  been  carried  and  renewed,  from  time  to  time,  but 
never  reduced.  There  was  an  old  real  estate  mortgage  upon 
his  Traer  business  property,  amounting  originally  to  $4,000, 
which,  according  to  the  report  of  the  assignee,  went  to  fore- 
closure. Without  going  further  into  details,  it  appears  that 
Mr.  Baker  was  running  behind  financially,  until,  in  Novem- 
ber, 1914,  he  had  overdrawn  his  ledger  account  with  the 
company,  so  that  he  owed  the  corporation,  on  its  books, 
$21,00t);  and  he  says  that  he  came  to  himself,  one  day, 
and  when  he  discovered  that  condition,  he  consulted  with 
his  son,  and  conveyed  all  his  property  to  the  company,  at 
the  agreed  price  of  $20,000,  and  took  credit  upon  the  books 
for  that  amount,  and  further: 

"Q.  And  when  you  told  Mr.  Boardman  they  got  the 
benefit  of  these  private  loans  of  yours,  you  mean  that  they 
got  it  by  reason  of  your  wiping  out  the  debt  that  you  owed 
the  company?  A.  Yes,  sir;  the  account  I  kept  was  a 
straight  and  correct  account  of  what  I  received  and  what  I 
paid  back  to  the  company.  The  corporation  didn't  get  the 
benefit  when  I  credited  myself  for  what  I  owed  the  com- 
pany." 

After  the  filing  of  the  foregoing  deed,  and  in  1915, 
plaintiff  says  it  was  rumored  that  Baker  personally  was  in 
financial  trouble,  but  that  he  and  everybody  thought  he  was 
good  before  that,  and  that,  for  a  year  before  that,  he  made 
up  his  mind  that  Baker  was  not  good  personally,  and  plain- 
tiff began  to  look  about  to  get  his  loan  paid  or  secured.  The 
corporation  itself  borrowed  money  in  two  instances,  about 
1915,  for  a  total  of  about  $6,500.  It  was  thought  these 
loans  would  relieve  the  pressure  on  the  company.  The  com- 
pany did  give  notes,  from  time  to  time,  to  settle  lumber 
bills ;  but  it  does  not  appear  from  the  record  that  its  finan- 
cial standing  was  questioned  until  the  spring  of  1915,  when 
financial  reverses  brought  matters  to  a  crisis.    Judgments 
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were  taken  against  the  company,  upon  some  of  which  ex- 
ecution issued;  and  the  real  estate  of  the  corporation  was 
sold  in  July,  1915.  An  attempt^  vno.  naade  by  the  stock- 
holders to  sell  the  company's  assets;  Jut  this  failed,  and 
the  corporation  made  the  assignment  for  the  benefit  of  the 
creditors.  In  the  meantime,  loans  had  been  made  by  plain- 
tiff to  Baker  personally,  as  before  stated.  It  should  have 
been  said  that  the  $3,000  note  was  to  run  three  years,  which 
would  bring  its  maturity  to  about  May,  1915,  at  which 
time  Baker  was  not  good  financially. 

The  negotiations  leading  up  to  the  last  loan  seemed  to 
have  contemplated  security,  and  Baker  had  agreed  to  fur- 
nish Wood  collateral,  a  part  of  which  collateral,  to  be  fur- 
nished, was  stock  of  the  lumber  company.  It  appears  that, 
at  other  times,  Baker  had  put  up  stock  of  the  corporation  as 
collateral  to  his  individual  loans.  It  appears  that,  on  May 
21,  1915,  plaintiff  went  to  Baker's  place  of  business,  and, 
according  to  Baker's  testimony,  plaintiff  wanted  the  $3,- 
000  note  and  the  f  1,500  note  put  into  one  note,  with  Ba- 
ker's son's  signature  added, — a  private  note;  and  that 
plaintiff's  request  was  complied  with,  and  Baker  delivered 
the  note  to  plaintiff ;  that  plaintiff  took  the  note  away  with 
him,  and  surrendered  the  two  old  notes.  Baker  testifies 
further : 

"The  next  morning,  he  came  back,  and  said  he  want- 
ed the  company  note.  I  said  it  wouldn't  make  much  differ- 
ence to  him;  that  it  wouldn't  be  any  different  from  the 
other;  that  it  was  not  a  company  debt;  and  that  it  was 
my  private  affair.  At  that  time,  he  said  he  would  put  me 
behind  the  bars  if  I  didn't  give  him  the  company  note.  At 
that  time,  I  added  'L.  Co.'  opposite  my  name  and  opposite 
my  son's  name." 

This  is  testimony  introduced  on  behalf  of  plaintiff. 
Wood  denies  a  part  of  this  transaction;  denies  that  he 
threatened  Baker,  and  that  Baker  told  him  that  it  was  not 
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a  company  debt.  But  we  think  Baker  is  corroborated  by 
the  other  circumstances,  some  of  which  are  that  plaintiff, 
at  that  time,  knew  that  Baker  personally  was  not  good 
financially,  and  wis  ilSjf ?I?y*\o  secure  his  claim,  and  another 
circumstance  that,  a  month  or  so  after  the  assignment, 
Wood  wrote  Baker  a  letter,  in  which  he  refers  to  the  $4,500 
as  having  been  loaned  to  Baker  and  his  son,  and  accuses 
Baker  of  having  obtained  the  money  under  a  misrepresenta- 
tion ;  and  in  this  letter  Wood  stated  that,  if  he  had  to  lose 
this  money,  he  would  put  Baker  behind  the  bars.  As  to 
this  transaction,  Baker  further  testifies,  by  way  of  explana- 
tion of  his  acts : 

"At  that  time,  everyone  wras  pushing  me,  and  that  prop- 
osition was  brought  about,  not  by  threats,  perhaps,  but  a 
drowning  man  will  do  things,  perhaps,  that  ought  not  to 
be  done.'" 

Appellee  contends  that  Baker,  having  been  coerced  in 
this  manner  to  give  the  note  in  suit  by  the  plaintiff,  may 
not  now  hold  the  corporation  on  the  ground  of  equitable 
estoppel. 

The  two  old  notes  given  by  Baker  to  plaintiff  seem  never 
to  have  been  recognized  as  notes  of  the  corporation,  but 
were  considered  by  the  corporation,  by  Baker,  and  by  Wood, 
as  personal  debts  of  Baker's,  up  to  the  time  Wood  demand- 
ed the  new  note,  which  was  given  under  the  circumstances 
before  set  out.  When  the  assignment  was  made,  Baker 
states,  in  the  list  of  claims  filed,  that  the  note  is  not  a  valid 
one ;  and  after  Wood  had  filed  his  claim  with  the  assignee, 
it  was  objected  to  by  the  assignee  as  not  binding  upon  the 
corporation,  ft  is  shown  that,  if  plaintiff's  claim  is  al- 
lowed, it  will  exhaust  the  assets,  and  the  general  creditors 
will  have  received  85  per  cent  of  their  claim,  and  the  stock- 
holders nothing.  If  it  is  not  allowed,  it  will  leave  enough 
to  pay  the  general  creditors,  and  leave  about  f 2,000  for  the 
stockholders. 
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We  have  not  attempted  to  set  out  all  the  evidence; 
but  from  the  entire  record  we  are  satisfied  that,  as  to  the 
plaintiff,  the  corporation  entity  was  fully  distinct  as  to 
him,  and  as  to  the  corporation  creditors,  the  creditors  dealt 
with  the  corporation  as  a  corporation,  and  knowing  it  was 
a  corporation.  Plaintiff  dealt  with  Baker,  knowing  that  he 
was  an  individual,  holding  the  larger  part  of  the  stock  of 
the  corporation.  It  seems  to  us,  then,  that,  under  the  facts 
before  set  out,  and  the  entire  record,  plaintiff's  claim  was 
not  in  any  sense  a  corporation  debt,  but  was  the  personal 
debt  of  D.  E.  Baker;  and  if  this  is  so,  the  case  comes  with- 
in the  rule  under  which  plaintiff  concedes,  as  before  set 
out,  that  plaintiff  cannot  recover.  Under  these  circum- 
stances, it  would  appear  unnecessary  to  discuss  the  legal 
propositions,  and  the  authorities  cited  by  both  the  appel- 
lant and  the  appellee.  Our  conclusion  is  that  the  trial 
court  rightly  decided  the  matter,  and  the  judgment  is — 
Affirmed. 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Perry  C.  Loomis  et  al„  Appellees,  v.  Board  of  Supervisors 

et  al.,  Appellants. 

DRAINS:     Assessment  of  Benefits — Over- Assessment — Relief.     Land- 

1  owners  in  a  drainage  district  who  have  been  over-assessed  are 
not  bound,  as  a  condition  to  relief  on  appeal,  to  point  out  how 
the  deficiency  created  by  reducing  their  assessment  may  be 
met. 

DBAINS:     Establishment  and  Maintenance — Extension  of  Districts— 

2  Harmless  Error.  Where  proceedings  for  the  establishment  of 
two  drainage  districts  were  pending,  and  owners  of  lands  not 
in  said  district  had  petitioned  for  an  extension  of  the  districts 
so  as  to  include  their  lands,  while  it  was  irregular  to  order 
their  establishment  originally  without  passing  upon  the  pending 
petition  for  extension,  yet  such  irregularity  was  not  fatal  if, 

Vol.    180    Ia. — 46. 
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from  all  the  proceedings,  it  is  possible  to  find  a  consistent  result. 

DRAINS:  Assessment  of  Benefits— When  Appeal  Lies — Improper  As- 
3  sessment.  Where  a  board  of  supervisors,  in  establishing  a  drain- 
age district  covering  lands  servient  to  two  previously  estab- 
lished districts,  adopted  the  commissioner's  report  recommend- 
ing an  apportionment  of  the  costs  to  the  said  two  districts,  and 
so  apportioned  the  costs,  the  landowners  in  the  third  district 
were  not  required  to  appeal  from  the  action  of  the  board  in 
adopting  the  commissioner's  report,  as  they  could  only  appeal 
from  an  improper  assessment  against  themselves;  and  their 
appeal,  made  after  such  assessment,  was  timely. 

DRAINS:  Assessment  of  Benefits— Deficiency — Extended  Outlet. 
4  A  deficiency  assessment  by  reason  of  a  reduction  of  the  assess- 
ment of  certain  landowners  would  not,  where  an  extended  or 
deepened  outlet  was  subsequently  constructed,  necessarily  be 
assessed  against  the  landowners  in  the  same  proportions  as  the 
original  assessments,  as  the  general  benefit  of  the  subsequently 
extended  and  deepened  outlet  would  not  extend  to  the  same 
lands  in  the  same  proportion  as  the  benefits  did  in  the  original 
improvement. 

DRAINS:    Assessment  of  Benefits — Sufficiency  of      Evidence.    Evl- 
5    dence  reviewed,  in  a  proceeding  to  establish  a  drainage  dis- 
trict, and  held  that  an  assessment  against  a  landowner  whose 
lands  were  only  partially  redeemed  by  the  improvement  was 
not   excessive. 

Appeal  from  Wright  District  Court. — H.  E.  Pby,  Judge. 

July  2,  1919. 
In  the  district  court,  this  was  an  appeal  from  cer- 
tain drainage  assessments  made  by  the  board  of  supervi- 
sors. Five  appeals  were  consolidated  and  tried  together, 
and  are  involved  herein.  Upon  trial  in  the  district  court, 
partial  relief  was  granted  to  the  complainants.  The  board 
of  supervisors,  on  behalf  of  the  district,  appeal. — Affirmed. 

Bird* all,  McOrath  &  Archerd,  for  appellants. 

Berry  &  Hill  and  tf.  Flynn,  for  appellees. 

Evans,  J. — I.     The  questions  presented  herein  involve 
the  relative  rights  and  obligations  of  three  contiguous  drain- 
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age  districts  in  Wright  County.     They  are  known  in  the 
record  as  Nos.  84,  85,  and  90.     These  districts  were  all 
within  the  same  watershed,  and  have  the  same  outlet  into 
the  Iowa  River.     The  general  course  of  the  waterflow  is 
southeasterly.     Nos.  84  and  85  were  established  simulta- 
neously,  on  May  6,  1913.     No.  85  lies  south  of  No.  84. 
No.  90  lies  southeast  of  No.  84  and  east  and  south  of  No.  85. 
No.  84  comprises  1,396  acres;  No.  85  comprises  564  acres; 
and  No.  90  comprises  1,018  acres.     The  lands  in  both  84 
and  85  are  dominant  to  the  lands  in  90,  and  cast  their 
water  thereon  over  its  natural  waterways.    While  the  pro- 
ceedings for  the  establishment  of  84  and  85  were  pending, 
the  owners  of  servient  lands  in  90  filed  petitions  in  such 
proceedings,  asking  that  the  proposed  Districts  84  and  85 
be  extended  southwesterly  to  the  river.    Without  rejecting 
these  petitions,  the  board  established  Districts  84  and  85, 
as  prayed.     Later,  after  a  favorable  report  by  the  com- 
missioner, it  granted  the  prayer  of  such  petition  by  estab- 
lishing No.  90  as  an  extension  of  84  and  85.    this  order  was 
made  in  September,  1914.     In  the  meantime,  the  improve- 
ments had  been  already  constructed  in  84  and  85.    As  so 
constructed,  the  outlet  in  each  district. was  a  submerged 
one,  the  water  being  forced  to  the  surface  of  the  ground  by 
pressure.     The  outlets  of  the  two  districts  were  entirely 
disconnected.    The  water  of  the  two  outlets,  however,  joined 
in  the  main  watercourse  farther  down.    The  improvement 
as  constructed  in  No.  90  started  at  the  river  as  its  outlet, 
and  extended  northwesterly  up  the  main  watercourse  to 
the  outlet  of  No.  84.     From  the  main,  a  Y  extended  westerly 
to  the  outlet  of  No.  85.    The  point  of  junction  of  this  Y 
with  the  main  was  about  one  mile  down  stream  from  the 
junction  of  the  main  with  the  outlet  of  No.  84.    The  follow- 
ing partial  plat  will  show  the  method  and  places  of  junction 
with  the  main  drain  in  No.  90. 
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The  two  junctions  are  indicated  "by  X.  The  upper  X  in- 
dicates the  outlet  of  the  main  drain  in  84,  and  is  on  the  east 
and  west  center  line  of  Section  3.  The  lower  X  indicates  the 
junction  of  the  Y  with  the  main  drain  of  90.  The  ST  is 
extended   westerly   to  connect  with   the  outlet  of  No.  85. 
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This  Y  is  a  branch  of  the  improvement  in  No.  90,  and  con- 
nects with  the  outlet  of  No.  85  by  intersecting  the  same  in 
the  southeast  quarter  of  the  northwest  quarter  of  Section  10, 
at  the  point  A.  The  cost  of  the  improvement  in  84  was 
|8,800;  that  of  86  was  $4,900;  and  that  in  90  (exclusive  of 
a  certain  lateral  which  does  not  figure  in  this  case),  was 
|21,700. 

Though  the  elevation  of  the  lands  in  84  and  85  was 
high,  as  compared  with  the  elevation  of  their  own  outlets, 
yet  they  contained  much  standing  water  in  the  form  of 
ponds,  some  of  these  being  very  large. 

The  construction  of  the  improvement  in  No.  90  gave 

84  and  85  outlets  six  feet  underground.  In  the  proceed- 
ings pertaining  to  90  and  to  the  construction  of  its  im- 
provement, the  board  seems  to  have  regarded  it  as  a  dis- 
tinct entity  from  84  and  85.  The  actual  record,  however, 
discloses  that  the  commissioner  appointed  by  the  board  rec- 
ommended that  the  prayer  of  the  petitioners  be  granted, 
and  this  report  was  adopted  by  the  board.  The  record  also 
shows  that  the  only  petitions  before  the  board  were  for  the 
extension  of  Districts  84  and  85  to  an  outlet  at  the  river. 
The  board  and  the  commissioner,  however,  proceeded  upon 
the  theory  that  the  cost  of  this  extension  must  be  borne 
by  the  lands  included  within  90,  except  that  the  commis- 
sioner recommended  and  the  board  ordered  that  $850  of 
the  expense  should  be  taxed  to  District  84,  and  $250  there* 
of  to  District  85.  With  this  exception,  the  cost  of  the  ex- 
tension was  apportioned  to  the  property  owners  within 
District  90.  From  the  assessments  thus  made  against 
them,  the  five  plaintiffs  herein  appealed.  With  one  ex- 
ception, no  complaint  is  made  of  inequality  in  the  assess- 
ments, as  between  the  lands  included  in  90.  The  claim 
on  the  part  of  the  appealing  plaintiffs  is  that  a  greater 
sum  should  have  been  apportioned  to  the  lands  in  84  and 

85  than  the  amounts  already  specified,  and  that,  therefore. 
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tricts  were  essentially  one,  the  evidence  shows  quite  clear- 
ly that  larger  amounts  should  have  been  apportioned  to  the 

lands  in  84  and  85.    And  if  this  be  so,  then 
4.  drains  :  as-         the  plaintiffs  are  entitled  to  the  relief  grant- 

sessment  of 

benefits:  dofl-       ed,  whatever  the  later  difficulties  mav  be  in 

riency  :  extend- 
ed outlet.  taking  care  of  the  deficiency  created  by  the 

granting  of  such  relief.  We  may  say  that 
we  see  no  jurisdictional  impediment  to  the  proper  distribu- 
tion of  this  deficiency  to  the  lands  benefited  in  8i  and  85. 
If  notice  of  proposed  assessments  has  been  omitted,  it  may 
yet  be  given.  We  do  not  think  that  such  deficiency  should 
necessarily  be  assessed  in  the  same  proportion  as  the  origi- 
nal assessment  in  these  districts,  for  the  reason  that  the 
benefit  of  an  'extended  and  deej>ened  outlet  does  not  extend 
to  the  same'  lands  in  the  same  proportion  as  the  beuefit  of 
the  original  improvement.  As  pointed  out  in  Christenson 
v.  Board  of  Supervisors,  179  Iowa  745,  the  land  upon  which 
a  submerged  or  a  surface  outlet  is  situated  gets  little  bene- 
fit from  the  original  improvement ;  whereas  it  gets  substan- 
tial benefit  from  an  extension  or  deepening  of  such  out- 
let. 

On  the  question  of  what  amount  should  properly  have 
been  apportioned  to  the  dominaut  districts,  approximation 
is  the  best  that  can  be  done.  Twto  experienced  engineers 
testified  on  the  subject,  and  each  presented  two  recognized 
methods  of  computation,  one  being  based  upon  the  propor- 
tionate amount  of  water  cast  per  second  from  each  district 
into  the  main,  and  the  other  being  based  upon  a  computa- 
tion of  the  actual  benefit  accruing  to  each  particular  tract 
of  land  within  the  district.  These  methods  of  computation 
presented  a  considerable  variance  in  result;  from  a  mini- 
mum of  about  f 4,000  to  a  maximum  of  over  $7,000.  The 
trial  court  adopted  approximately  the  minimum.  The  basis 
of  computation  contended  for  by  the  defendant  was  the 
amount  of  cost  of  extending  the  original  outlets  a  distance 
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of  500  feet,  the  contention  being  that  such  an  extension 
would  answer  all  the  purpose  of  the  lands  above  the  origi- 
nal outlet.  This  theory,  however,  ignores  the  benefit  ac- 
cruing from  a  discharge  of  the  stream  6  feet  underground. 
It  also  assumes  that  an  extension  of  500  feet,  without  more, 
could  have  been  had,  and  that  the  water  might  again  be 
discharged  at  the  surface  upon*  the  land  of  another,  with- 
out protest  or  claim  of  damages.  We  are  quite  clear  that 
the  amounts  apportioned  by  the  order  of  the  board  were 
clearly  too  small.  The  proportion  adopted  by  the  trial 
court  is  fairly  supported  by  the  record,  and  we  do  not  feel 
justified  in  interfering  with  it. 

II.  In  the  appeal  of  Bridget  Beacom,  it  is  claimed  that 
her  assessment  was  excessive,  as  compared  with  other  assess- 
ments in  District  90.    She  is  the  owner  of  a  quarter  section. 

It  is  on  the  river  bottom,  and  has  alwavs 
r>.  drains:  as-        been  wet  and  boggy.     Heretofore,  the  wa- 

8€88D16Qt    of 

benefits:  guffl-      ters  coming  from  the  dominant  lands  have 

ciency  of 

evidence.  spread  over  it.    The  south  line  of  her  land 

extends  to  within  about  a  half  mile  of  the 
outlet  in  the  river.  The  open  ditch  runs  through  the  land. 
The  contention  is  that  she  is  too  near  the  outlet  to  get  the 
benefit  of  tile,  and  that  the  open  ditch  is  not  adequate  as 
an  outlet  for  tile,  and  that  the  improvement  is  not  effec- 
tive to  redeem  her  land  so  as  to  render  it  tillable.  If  her 
land  had  been  so  situated  that  it  could  be  tiled  effectively, 
and  therebv  be  rendered  tillable,  her  assessment,  in  com- 
parison  with  others,  would  have  been  over  $1,600  to  a  40- 
acre  tract.  She  was  actually  assessed  by  the  board  at 
about  $700  to  a  40-acre  tract.  This  reduction  of  amount, 
as  compared  with  so-called  "100  per  cent  40's,"  was  predi- 
cated upon  the  fact  that  only  partial  redemption  of  her 
land  was  effected.  Part  of  her  land  was  rendered  tillable, 
and  other  parts  were  improved  in  value  for  pasture  purpos- 
es.   The  ditch  through  her  land  was  6  feet  deep.    The  banks 
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1  were  all  level,  so  that  surface  water  could  run  in.     Mani- 

■ 

i  festly,  a  considerable  outlet  was  afforded  for  tile.    In  times 

t  of  high  water,  however,  the  river  overflowed  the  land.     A 

;  careful  examination  of  the  evidence  satisfies  us  that,  though 

i  the  redemption  of  the  land  was  only  partial,  the  benefit 

was,  nevertheless,  quite  substantial.     Her  f  700  assessment 
(  was  reduced  by  the  court  20  per  cent.    We  think  that  we 

are  not  warranted  in  interfering  with  the  assessment  as  it 
now  stands.    The  decree  of  the  district  court  is  affirmed  on 
i  both  appeals. — Affirmed'. 


Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Ludowici-Celadon  Company,  Appellant,  v.  George  A.  Net- 

cott  et  al.,  Appellees. 

BONDS:  Bight  of  Action  by  Third  Party.  Subcontractors  are  not 
secured  by  a  bond  which  binds  the  principal  contractor  to  full 
performance,  and  which  contained  nothing  in  its  express  terms 
which  could  be  construed  as  operating  in  favor  of  the  sub- 
contractor. 

Appeal  from  Buchanan  District  Court. — H.  B.  Boies,  Judge. 

July  2,  1919. 

Action  by  a  subcontractor,  for  materials  furnished,  up- 
on the  bond  given  by  the  principal  contractor  to  the  prop- 
erty owner.  A  demurrer  to  the  petition  was  sustained. 
The  plaintiff,  electing  to  stand  upon  its  pleading,  has  ap- 
pealed . — A  ffirm  ed. 

Cook  &  Cook,  for  appellant. 

R.  W.  Bamer,  for  appellees. 

Evans,  J. — The  principal  contractor,  Netcott,  entered 
into  a  contract  with  the  Independent  School  District  of  In- 
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dependence  for  the  erection  of  a  schoolhouse,  for  the  con- 
tract price  of  $44,979.40.  For  a  performance  of  this  con- 
tract, he  gave  a  bond  for  $16,000,  which  was  duly  accepted 
by  the  school  district.  The  contention  for  the  plaintiff  is 
that  the  conditions  of  this  bond,  properly  construed,  re- 
quire Netcott  to  pay  for  all  labor  and  material  used  in  the 
building.  The  only  question  presented  is  whether  the  bond 
will  fairly  bear  such  construction.  The  conditions  of  the 
bond  were  as  follows: 

"The  conditions  of  the  above  obligations  are  such  that 
whereas  the  said  George  A.  Netcott,  contractor,  of  the  city 
of  Independence,  county  of  Buchanan  and  state  of  Iowa, 
has  this  day  entered  into  a  written  contract  with  the  said 
president  and  secretary,  acting  in  and  for  the  Independent 
School  District  of  the  county  of  Buchanan,  state  of  Iowa, 
and  their  successors  in  office,  for  the  erection  and  comple- 
tion of  a  high  school  building,  free  from  any  liens  for  work 
done  or  materials  furnished,  on  or  before  the  first  (1st) 
day  of  August,  1911,  according  to  the  contract  hereto  at- 
tached. Now,  therefore,  if  the  said  George  A.  Netcott,  gen- 
eral contractor,  shall  faithfully  and  fully  comply  with  the 
above  stipulations  of  said  contract,  then  this  obligation 
shall  be  void ;  otherwise,  remain  in  full  force  and  full  vir- 
tue at  law." 

The  contract  itself  contained  the  following  provision: 
"The  independent  district  agrees  to  pay  to  the  said 
George  A.  Netcott  the  sum  of  $3,600  when  the  building  is 
up  to  grade,  *  *  *  the  further  sum  of  $4,481.46  when 
the  building  is  completed ;  the  balance  of  $4,497.94  *  *  * 
thirty-one  (31)  days  thereafter,  or  at  any  time  when  the 
contractor  furnishes  to  the  said  H.  C.  Chappell,  president, 
and  George  S.  Woodruff,  secretary,  receipts  in  full  for  ma- 
terials and  labor  used  in  the  construction  of  the  said  high 
school  building." 

We  have  held  that,  where  the  contract  in  terms,  con- 
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tains  a  promise  on  the  part  of  the  principal  contractor  to 
pay  for  all  labor  and  material,  and  where  the  bond  is  con- 
ditioned upon  the  full  performance  of  such  contract,  or 
when  the  bond,  in  terms,  is  conditioned  upon  the  payment 
for  all  labor  and  materials,  then  the  bond  will  be  deemed 
to  operate  to  the  benefit  of  subcontractors,  such  being  its 
manifest  intent.  Baker  &  Co.  v.  Bryan,  64  Iowa  561 ;  Hip- 
well  v.  National  Surety  Co.,  130  Iowa  656,  661.  On  the 
other  hand,  in  the  absence  of  an  express  undertaking  of 
such  kind,  either  in  the  bond  or  in  the  contract,  the  bond 
will  not  operate  to  the  benefit  of  subcontractors.  Oroen 
Bay  Lumber  Co.  v.  Independent  School  Dist.,  121  Iowa  663. 

It  will  be  observed  that  there  is  nothing  in  the  express 
terms  of  the  bond  itself  which  can  be  construed  as  operat- 
ing in  favor  of  subcontractors.  The  bond  does,  however, 
bind  the  principal  contractor  to  the  full  performance  of  his 
contract.  The  plaintiff  is,  therefore,  entitled  to  look  to  the 
express  terms  of  the  contract  of  the  principal  contractor. 
The  provision  thereof  upon  which  plaintiff  relies  is  that 
which  we  have  above  set  forth.  Under  such  provision,  the 
independent  district  undertook  to  pay  the  balance  due 
"thirty-one  (31)  days"  after  the  completion  of  the  building. 
The  manifest  purpose  of  this  provision  was  to  furnish  an 
opportunity  to  subcontractors  to  present  their  claims,  and 
to  acquire  quasi  liens  upon  such  balance  due.  The  alter- 
native provided  is,  in  effect,  that  the  district  would  pay 
such  balance  forthwith  "at  any  time  when  the  contractor 
furnishes  *  •  *  receipts  in  full  for  materials  and  la- 
bor used  in  the  construction  of  the  said  building."  There 
was  no  undertaking  by  the  contractor  to  furnish  such  re- 
ceipts. He  could,  therefore,  at  his  option  adopt  such  al- 
ternative, or  abide  the  expiration  of  31  days. 

There  is  no  fair  room  to  contend  that  the  bondsmen 
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of  the  principal  undertook  to  secure  the  payment  of  subcon- 
tractors.   The  judgment  below  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ„  concur. 


Michael  Lynch,  Appellant,  v.  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  Appellee. 

WATERS  AND  WATERCOURSES :  Surface  Waters— Claim  for 
Damages  Already  Paid.  The  owner  of  land  which  had  been  con- 
demned by  a  drainage  district  for  a  settling  basin,  for  which 
it  has  since  been  used,  and  for  which  he  received  the  full  value 
of  the  tract  as  damages  in  the  drainage  proceeding,  cannot 
recover  against  a  railroad  company  for  damages  for  diversion 
of  water  upon  said  land,  as  the  present  value  of  the  tract  of 
land  has  already  been  previously  absorbed  in  the  drainage  con- 
demnation proceedings,  and  there  is  no  basis  left  on  which  a 
difference  in  value  before  and  after  the  diversion  of  the  water 
can  be  computed. 

Appeal  from  Muscatine  District  Court. — A.  P.  Barker, 

Judge. 

July  2,  1919. 

Action  for  damages  for  alleged  diversion  of  water  up- 
on the  lands  of  the  plaintiff.  Some  features  of  the  con- 
troversy were  before  us  in  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Lynch,  163  Iowa  283.  The  case  was  tried  to  a  jury,  and  a 
verdict  rendered  for  the  defendant.  The  plaintiff  appeals. 
— Affirmed. 

D.  V.  d  R.  8.  Jackson  and  L.  J.    Horan,  for  appellant. 

F.  W.  Sargent,  J.  G.  Kammerer,  and  J.  H.  Johnson,  for 
appellee. 

Evans,  J. — I.  The  plaintiff  in  his  petition  claimed 
damages  for  a  period  of  five  years,  extending  from  August 
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18,  1909,  to  the  date  of  the  beginning  of  his  suit,  August 
18,  1914.  The  waters  complained  of  were  carried  by  Whis- 
key Creek.  This  creek  took  its  rise  in  the  high  lands,  and 
carried  the  water  easterly  toward  the  low  lands.  The  fall 
from  the  high  to  the  low  land  was  precipitous.  This  na- 
turally resulted  in  much  overflow  of  the  low  lands,  even 
under  ordinary  conditions  of  rain.  The  course  of  Whiskey 
Creek  across  the  low  lands  was  northeasterly.  Approxi- 
mately parallel  thereto  was  the  defendant's  railway  line. 
The  water  was  carried  in  the  direction  of  Muscatine  Slough, 
whose  course  was  practically  at  right  angles  with  that  of 
Whiskey  Creek  at  the  point  where  they  approached  each 
other.  Pursuant  to  certain  drainage  proceedings,  Musca- 
tine Slough  appears  to  have  been  .diked  against  the  waters 
of  Whiskey  Creek  at  the  point  of  their  first  approach,  and 
the  waters  were  carried  northward  through  a  large  pond 
extending  in  that  direction.  The  plaintiff  is  the  owner  of 
167  acres  of  the  low  land,  and  the  same  is  traversed  by 
Whiskey  Creek.  This  acreage  included  a  certain  28-acre 
tract,  upon  which  the  main  controversy  centers  on  this  ap- 
peal. The  trial  court  withdrew  from  the  jury  all  consid- 
eration of  damages  to  this  particular  tract.  The  state  of 
the  record  upon  which  such  ruling  was  based  is  that  these 
lands  are  included  within  a  certain  drainage  district,  which 
was  duly  established  in  1909.  As  a  part  of  such  proceed- 
ings, this  28-acre  tract  was  condemned  or  taken  as  a  settling 
basin,  in  order  to  prevent  the  deposit  of  silt  over  large 
areas  during  temporary  overflows.  In  that  drainage  pro- 
ceeding, the  plaintiff  claimed  and  received  as  damages  for 
the  appropriation  of  such  28-acre  tract  the  full  value  of  the 
same.  The  amount  of  such  value  was  fixed  by  trial  in  the 
district  court,  wherein  the  court  instructed  the  jury  that 
they  must  allow  such  full  value.  Such  tract  has  been  de- 
voted to  such  use  ever  since.  The  railway  company's  prop- 
erty was  included  within  such  drainage  district,  and  was 
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assessed  for  the  damages  so  allowed  to  the  plaintiff.  The 
view  of  the  trial  court  appears  to  have  been  that  there  was 
no  basis  for  damages  for  running  water  into  a  settling 
basin.  As  a  settling  basin,  Whiskey  Creek  was  its  feeder; 
nor  did  the  defendant  turn  any  water  upon  it  except 
through  Whiskey  Creek.  Plaintiff's  suit  was  for  continu- 
ing and  recurring  damages,  year  by  year.  The  measure  of 
damages  claimed  was  the  difference  in  value  before  and 
after,  in  each  case.  The  present  value  of  the  use  of  the  28- 
acre  tract  having  been  already  absorbed  in  the  condemna- 
tion proceeding,  no  basis  was  left  upon  which  a  difference 
of  values  could  be  computed.  We  think  the  court  ruled 
properly. 

II.  The  plaintiff  contends  that  such  ruling  of  the  trial 
court  was  improper  because  he  owned  the  fee  of  the  land, 
and  because  the  condemnation  was  an  easement  only.  He 
offered  evidence  of  the  payment  of  taxes  and  assessments, 
etc.,  and  these  offers  were  rejected  by  the  court.  This  rul- 
ing is  laid  as  a  ground  of  reversal.  The  argument  is  that 
this  evidence  was  proper  proof  of  plaintiff's  ownership  of 
the  fee  of  the  land.  He  had  no  need  to  prove  his  owner- 
ship of  the  fee.  His  title  was  never  questioned.  The  dam- 
ages sued  for  were  not  an  injury  to  the  fee.  They  were  an 
injury  to  the  present  use  and  possession,  and  such  use  has 
been  completely  absorbed  by  the  easement.  If  such  ease- 
ment be  hereafter  lifted,  plaintiff's  complete  right  of  use  will 
be  restored.  The  ruling  of  the  court  does  not  in  any  man- 
ner impeach  the  title  of  the  plaintiff. 

III.  Plaintiff  contends  that  the  decree  in  a  former 
case  (163  Iowa  283)  was  an  adjudication  against  the  pres- 
ent holding  of  the  trial  court.  We  do  not  find  it  so.  The 
question  presented  here  is  one  of  the  measure  of  damages. 
No  question  of  damages  was  adjudicated  in  the  former  case. 
The  utmost  that  could  be  claimed  is  that  the  former  find- 
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ing  of  the  wrongful  diversion  of  waters  in  1904  and  the  fol- 
lowing years  would  entitle  the  plaintiff  herein  to  the  re- 
sulting damages.  In  the  absence  of  evidence,  nominal  dam- 
ages might  be  presumed.  Even  this  would  not  entitle  the 
plaintiff  to  a  reversal.  But  there  was  nothing  in  the  former 
suit  indicating  that  the  28-acre  tract  had  been  damaged. 
Nor  was  there  anything  which  involved  a  consideration  of 
the  relative  rights  of  the  parties  by  virtue  of  the  drainage 
proceeding.  The  foregoing  disposes  of  the  principal  points 
argued.  We  find  no  reversible  error.  The  judgment  below 
is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Agnes   M.   McDermott,   Administratrix,   Appellee,   v.    Ida 

County,  Appellant. 

APPEAL  AND  ERROR:    Reservation  of  Grounds — Evidence  Admitted 

1  without  Objection.  Testimony  admitted  without  objection  can- 
not be  complained  of  on  appeal. 

APPEAL  AND  ERROR:     Errors  Waived  in  Appellate  Court — Estop- 

2  pel  by  Requesting  Instructions.  An  error  in  overruling  a  mo- 
tion to  direct  a  verdict  is  waived  by  the  requesting  of  instruc- 
tions, and  by  asking  the  submission  of  special  interrogatories 
recognizing  a  jury  question,  after  the  overruling  of  the  motion. 

BRIDGES:     County  Bridges— Instructions — Temporary  Repairs.     An 

3  instruction  that,  if  the  jury  found  that  repairs  on  a  bridge 
were  temporary,  and  likely  to  give  way,  or  were  being  removed, 
so  as  to  leave  the  bridge  in  an  unsafe  condition,  and  that,  if 
the  board  of  supervisors  of  defendant  county  knew,  or,  in  the 
exercise  of  ordinary  care,  should  have  known,  of  the  charac- 
ter of  such  repairs,  then  it  was  the  duty  of  the  board  to  use 
diligence,  acting  as  reasonably  careful,  prudent  persons,  to  see 
that  such  repairs  remained  in  position,  held  not  to  have  been 
error;  and  where,  under  the  undisputed  evidence,  the  repairs 
were  temporary  ones,  the  error  in  submitting  to  the  jury  the 
question  as  to  whether  the  repairs  were  temporary  ones  was 
in  favor  of  the  appellant. 
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TRIAL:    Requested  Instructions — Inapplicability  to  Evidence — Tes- 

4  timony  Unobjected  to.  An  offered  instruction  was  properly  re- 
fused which  required  the  jury  to  give  no  effect  to  a  statement 
made  by  a  witness  which  was  in  the  record  without  objection. 

TRIAL:     Requested  Instructions — Matters  Otherwise  Covered.     Re- 

5  fusal  of  requested  instructions  was  without  error,  where  cov- 
ered by  court's  instructions,  to  which  no  exceptions  were  taken. 

NEGLIGENCE:    Contributory  Negligence — Doubt  as  to   Safety  of 

6  Bridge.  Doubt  in  the  mind  of  the  decedent  whether  a  bridge 
would  carry  the  load  he  was  attempting  to  take  across  was 
but  one  factor  bearing  on  his  contributory  negligence,  the  ulti- 
mate question  being  whether,  including  that  doubt,  he  acted 
as  an  ordinarily  careful  and  prudent  person  in  attempting  to 
cross. 

TRIAL:     Instructions — Form  and  Language  in  General — Measure  of 

7  Damages.  An  instruction  charging  that  the  jury  should  not 
estimate  the  loss  to  decedent's  estate  on  a  basis  of  accumula- 
tions at  the  time  of  his  death  covered  more  than  the  request 
of  the  defendant  that  the  jury  should  not  take  into  consid- 
eration accumulations,  as  shown  by  the  evidence,  on  account 
of  mere  increase  in  the  value  of  decedent's  farm,  aside  from 
improvements  placed  thereon  by  him. 

APPEAL  AND  ERROR:     Reservation  of  Grounds — Insufficient  Assign* 

8  ment  in  Motion  for  New  Trial.  A  motion  for  a  new  trial,  assert- 
ing that  the  evidence  was  against  the  weight  of  and  not  sup* 
ported  by  the  evidence,  does  not  raise  the  question  whether  the 
verdict  was  excessive,  and  it  is  insufficient  to  preseive  for  re- 
view in  the  Supreme  Court  error  in  the  amount  of  recovery. 

APPEAL  AND  ERROR:     Parties  Entitled  to  Allege  Error— Estoppel 

9  by  Consenting  to  Submission  of  Case.  Where  the  appellant,  in 
effect,  consents  to  the  submission  of  a  case  to  the  jury,  it  is 
untenable  for  him  to  object  that  there  is  no  substantial  evi- 
dence to  sustain  the  verdict,  or  that  decedent's  death  was 
caused  by  contributory  negligence. 

APPEAL  AND  ERROR:     Assignments  of  Error — Indefinite  Assign- 

10  ment.  An  assignment  of  error  that  the  motion  for  a  new  trial 
should  have  been  sustained  because  the  verdict  was  against 
the  weight  of  the  evidence  and  contrary  to  the  instructions  of 
the  court,  and  for  "other  reasons  shown  by  said  motion,  as 
shown  by  copy  of  the  same  on  pages  106-113  of  the  abstract."  is 
too  indefinite  to  entitle  to  appellate  review. 

Vol.    180    Ia.— 47. 
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Appeal  from  Sac  District  Court. — M.  E.  Hutchison,  Judge. 

April  14,  1919. 

Rehearing  Denied  July  2,  1919. 

Plaintiff  charges  defendant  was  negligent  in  the  main- 
tenance of  a  bridge,  and  that  thereby  her  intestate  came  to 
his  death.  She  has  verdict  and  judgment,  and  defendant 
appeals. — Affirmed. 

Charles  S.  Macomber  and  Raymond  Murphy,  for  ap- 
pellant. 

M.  M.  White,  W.  A.  HeUell,  and  Malcolm  Currie,  for 
appellee. 

Salinger,  J. — I.  On  September  5,  1914,  the  appellee's 
intestate  came  to  his  death  while  attempting  to  cross  a 
bridge  maintained  by  defendant  county,  with  a  threshing 
outfit.  To  the  charge  in  petition  that  the  bridge  was,  at 
this  time,  in  unsafe  condition,  the  answer  interposes  a  gen- 
eral denial.  But  it  is  practically  without  dispute  that  the 
bridge  was  in  bad  condition  and  in  a  negligent  state  of 
repair,  as  early  as  June  preceding,  and  the  real  claim  of 
defendant  is  that  it  was  put  into  safe  condition  by  some  re- 
pairs made  in  'June.  We  think  the  errors  relied  upon  for 
reversal  may  be  disposed  of  without  making  a  full  state- 
ment of  the  facts. 

II.  One  Ferguson  was,  at  one  time,  a  member  of  the 
defendant's  board  of  supervisors.  Witness  Brown  was  per- 
mitted to  testify  that  Ferguson  had  declared  to  him,  in 

effect,  that  he  (Ferguson)  knew  this  bridge 

lm  euror^  rewlrva-    was  unsafe.    Complaint  is  made  of  the  re- 

^denfcegradmit-:   ception  of  this  testimony.    It  seems  to  have 

ted  without  ,  ,       ...        ,      ,.      ..  j    ,i 

objection.  been  received  without  objection,  and  there- 

fore may  not  be  complained  of  now. 

III.  In  essence,  there  were  but  two  fact  questions: 
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First,   whether  the  county  made  sufficient  repair  of   the 
bridge  in  the  spring  of  1914 ;  second,  whether  plaintiff's  in- 
testate exercised  ordinary  care  and  prudence 

2.  appeal  and  *n  attempting  to  cross  when  and  as  he  did. 
wS?&  inror8  Appellant  contends  a  verdict  should  have 
estoppel  by      '    been  directed  for  it.    The  avoidance  is  that, 

requesting  In- 
struction if  it  be  assumed  the  motion  for  such  verdict 

was  well  made,  error  in  overruling  it  is 
waived  because  defendant,  after  the  motion  was  overruled, 
asked  instructions  and  special  interrogatories  which  rec- 
ognized there  was  a  jury  question  as  to  all  of  said  matters. 
It  remains  to  determine  whether  this  avoidance  is  tenable. 
We  find,  from  an  examination  of  the  record,  that  defend- 
ant asked,  and  the  court  submitted,  two  special  interroga- 
tories, directed  to  said  two  fact  questions;  that  Instruction 

3,  requested  by  defendant,  recognizes  it  to  be  a  question 
of  fact  whether  decedent  knew  of  the  defect  in  the  bridge; 
and  that  Instruction  9,  offered,  asked  a  charge  that  it  was 
for  the  jury  to  determine  whether  decedent  should  have 
discovered  the  unsafe  condition  of  the  bridge.  Moreover, 
the  court  gave  a  large  number  of  instructions  on  its  own 

•  motion ;  and  all  of  them,  except  stock  instructions,  de- 
clare that  the  whole  controversy  is  a  question  of  fact.  And 
appellant  took  no  exceptions  to  any  of  these  instructions, 
except  to  a  part  of  Instruction  No.  20.  That  exception  it- 
self practically  recognizes  that  the  controversy  is,  in  its 
general  aspects,  one  for  the  jury.  We  said,  in  Cheney  v. 
Stevens,  173  Iowa  288,  that  a  request  for  instruction  on  par- 
ticular issues  is  virtually  an  admission  that  there  was  suf- 
ficient evidence  to  warrant  the  submission  of  such  issues, 
precluding  contentions  otherwise. 

We  are  of  opinion  the  avoidance  is  good,  and  that, 
therefore,  it  was  not  reversible  error  to  deny  the  motion  of 
the  defendant  for  an  instructed  verdict. 
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IV.  In  Instruction  20,  the  court  charged  that,  if  the 
jury  find  "that  such  repairs,  according  to  the  method  of 
their  construction,  were  temporary,  and  likely  to  give  way 

or  be  removed,  and  leave  the  bridge  in  an 
a.  bridges:  unsafe  condition,  and  that  the  board  of  su- 

county  bridges:  .  .  .      ,,  - 

instructions :        pervisors  so  knew,  or,  in  the  exercise  of  or- 

temporary  re- 
pairs, dinary   care,    should    have   known   of   such 

character  of  such  repairs,  then  it  was  the 
duty  of  the  board  to  use  diligence,  acting  as  reasonably 
careful  prudent  persons,  to  see  that  such  repairs  remained 
in  position."  This  was  excepted  to,  first,  "because  said 
portion  of  said  instruction  places  the  burden  upon  the 
county  of  seeing  that  the  repairs  which  it  made  on  said 
bridge  remained  in  position."  The  part  of  the  charge  to 
which  this  exception  is  directed  does  not  make  it  the  abso- 
lute duty  of  the  board  to  see  that  the  repairs  remain  in 
condition,  but  that  such  was  its  duty  if  the  repairs  were  of 
a  character  which,  "according  to  the  method  of  their  con- 
struction, were  temporary,  and  likely  to  give  way,  or  be 
removed,  and  leave  the  place  in  an  unsafe  condition,  and 
that  the  board  so  knew,  or,  in  the  exercise  of  ordinary 
care,  should  have  known  of  such  character  of  such  repairs."' 
The  thought  of  the  exception  seems  to  be  that  the  trial  court 
made  it  the  duty  of  the  county  to  see  that  any  repairs  of 
any  kind  which  it  made  on  said  bridge  remained  in  position. 
What  was,  in  fact,  done,  was  to  place  that  burden  upon  the 
defendant  as  to  such  repairs  as  the  instruction  describes; 
and  as  to  that  character  of  repairs,  it  was  not  error  to 
charge  as  was  done. 

4-a 
The  further  exception  to  Instruction  20  is  that  it  sub- 
mits to  the  jury  whether  the  repairs  that  were  made  were 
temporary  ones,  and  it  is  complained  that  such  charge  is 
not  warranted,  under  any  evidence  in  the  case.  We  think 
that,  in  a  sense,  this  is  true.     Everything  indicates  that 
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the  repairs  were,  in  fact,  temporary.  At  the  time  in  ques- 
tion, contract  had  already  been  made  to  put  a  new  con- 
crete bridge  in  the  place  of  this  bridge ;  and  it  would  seem 
to  be  obvious  that  repairs  made  in  those  circumstances 
were  temporary,  merely.  Now,  defendant  hjad  a  burden, 
if  the  repairs  were  temporary  ones.  As  said,  the  evidence 
proves  that  the  repairs  were  of  temporary  character. 
Leaving  the  jury  at  liberty  to  find  that  defendant  did  not 
have  the  burden  that  making  temporary  repairs  would  im- 
pose, errs  in  favor  of  the  appellant.  It  made  it  possible  for 
it  to  be  benefited  by  a  finding  that  the  repairs  were  not  tem- 
porary, when  plaintiff  might  well  claim  that  it  was  estab- 
lished they  were.  If  the  verdict  had  gope  against  plain- 
tiff, she  might  well  complain  of  submitting  to  the  jury 
whether  defendant  was  under  burden  created  by  making 
temporary  repairs,  when  it  was  shown  it  was  under  such 
burden.  But  the  converse  cannot  be  maintained.  Tn  ef- 
fect, the  appellant  complains  that  the  jury  was  left  free  to 
find  whether  a  certain  fact  bearing  against  defendant  was 
established,  when  it  was  without  dispute  that  such  fact 
existed. 

V.  It  may  be  conceded  tUat  Instruction  No.  1,  offered 
and  refused,  stated  a  correct  proposition  of  law,  not  in- 
cluded in  any  instruction  given  by  the  court.    The  offered 

instruction  required  the  jury  to  give  no  ef- 
4*  ^Tinstrudtlon^:    feot  to  tlie  statement  made  by  Ferguson  as 
iH%d£«"ty      t0  the  condition  of  the  bridge.     Since  that 
objectednfo.un       statement   is  in  the  record  without  objec- 
tion,  defendant   was  not  entitled   to   have 
that  testimony  instructed  out  of  the  case. 

VI.  Assume  offered  Instruction  3  does  state  an  ab- 
solutely  correct  rule  of  law:  we  find  that  the  court  cor- 
rectly covered  the  same  subject  in  Instructions  6,  10,  and 
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11,  and  probably  in  others.     The  appellant 
°"  e<f  'instra^ons :    took  no  exception  to  these  instructions. 

mutters 

otherwise  VII.     Instruction   9,   offered,   asked    the 

covered. 

court  to  charge  that,  if  it  was  a  question 
in  the  mind  of  the  decedent  whether  the  bridge  would  carry 
the  load  he  was  attempting  to  take  across  it,  it  should  find 
for  the  defendant.     Obviously,  this  is  not  the  law.     Such 

doubt  in  the  mind  of  McDermott  was  but 

o.  nbgligbncr  :        one  factor  bearing  on  the  ultimate  question 

npgiigence:  of  the  presence  or  absence  of  contributory 

doubt    as    to 

safety  of  bridge,    negligence.     It  would  have  been  error  to 

charge  that  the  entertaining  of  such  doubt 
made  contributory  negligence,  as  matter  of  law.  The  Ulti- 
mate question  was  whether,  including  that  doubt,  decedent 
acted  as  an  ordinarily  careful  and  prudent  person,  in  at- 
tempting to  cross.  Moreover,  the  duty  of  decedent,  while 
attempting  to  cross,  was  fully  and  fairly  covered  in  several 
instructions,  to  which  appellant  took  no  exception. 

VIII.  It  was  shown  that  McDermott  died  seized  of 
some  land,  what  its  reasonable  market  value  was,  and  that 
this  land  had  materially  increased  in  value  while  held  by 

McDermott.    The  defendant  asked  the  court 

7*  ItVnct/ons  •  *°  cnar£e  tfle  Jurv  should  not  consider  what 

f«rdm  laiSg1gen°      McDermott    "may    have    accumulated,    as 

o?1  damages™      shown  by  the  evidence,  on  account  of  the 

mere  increase  of  the  value  of  his  farm, 
aside  from  improvements  shown  to  have  been  placed  there- 
on by  him."  Instruction  21,  given,  not  only  says  this 
much,  but  does  more  for  defendant  than  it  asked.  In  that 
instruction,  it  was  charged  the  jury  should  not  "estimate 
the  loss  to  the  estate  of  decedent  on  a  basis  of  his  accumu- 
lations  at  the  time  of  his  death."  Thereby,  the  instruction 
given  not  merely  eliminated  increase  in  value  of  land, — all 
that  appellant  asked  to  be  done, — but  directed  the  jury  not 
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to  make  any  accumulation  a  factor  in  their  calculation. 
There  is  no  reversible  error  in  refusing  this  instruction. 

IX.  It  is  urged  the  verdict  is  excessive.  It  will  be 
conceded  that  such  complaint  must  first  be  made  below. 
The  motion  for  new  trial  merely  asserts  that  the  verdict  was 

against  the  weight  of  and  not  supported  by 

8.  appeal  and         ^e    evidence.      Such    complaint    does    not 

tion0 oi  groSnds :  raise  that  the  verdict  is  excessive.    We  have 

signment  in         so  held  in  Reynolds  v.  Iotca  &  Neb.  Ins.  Co., 

motion  for  new 

trial.  80  Iowa  563,  and  in  Seevers  v.  Cleveland 

Coal  Co.,  179  Iowa  235.  In  Hjorth  Oil  Co. 
v.  Curtis,  25  Wyo.  1  (163  Pac.  362,  363),  the  court  said 
that  grounds  of  the  motion  for  new  trial  that  the  findings 
are  not  sustained  by  sufficient  evidence,  that  they  are  con- 
trary to  law,  and  that  the  evidence  was  and  is  insufficient 
in  law  to  warrant  any  finding  or  judgment  for  plaintiff 
or  against  defendant,  are  insufficient  to  present  for  review 
the  question  of  error  in  amount  of  recovery. 

X.  The  next  assignment  is  an  omnibus  claim  that  the 
court  erred  in  overruling  the  motion  for  new  trial  because 
there  was  substantial  evidence  to  support  the  verdict.     If, 

as  we  have  already  held,  the  appellant,  in 

9'  EBBOR^  parties      effect,  consented  to  a  submission  of  the  case 

a?£gee<error :        to  the  jury,  such  an  assignment  is  not  ten- 

estoppel   by  ,  , 

consenting  to         able, 
submission  of 

case.  So  of  a  claim  that  the  motion  for  new 

trial  should  have  been  sustained  because  it 
appeared  from  the  evidence  that  the  negligence  of  defend- 
ant was  the  proximate  cause  of  his  death.  That  question, 
too,  went  to  the  jury  by  consent. 

It  is  presented  that  the  motion  for  new  trial  should 
have  been  sustained  because  the  verdict  was  against  the 
weight  of  the  evidence  and 'contrary  to  the  instructions  of 


7U  McMahon  v.  Western  Union  Telegraph  Co.  [186  Iowa 


10.  Appeal  and 


the  court,  "and  for  other  reasons  shown  by 
BBBoitt  as-D  sa*d  motion,  as  shown  by  copy  of  the  same 
erro?Miidefl-      <>n  pages  106  to  113  of  the  abstract."    This 

cite  assign- 
ments, is  too  indefinite  to  entitle  to  appellate  re- 
view.   Moreover,  in  a  loose  way,  the  assign- 
ment  involves  the  claim  that  the  case  should  not  have  gone 
to  the  jury.    Of  this  claim  we  have  sufficiently  spoken.    In 
our  opinion,  there  should  be  an  affirmance. — Affirmed. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Ellen  E.  McMahon,  Appellee,  v.  Western  Union  Tele- 
graph Company,  Appellant. 

TELEGRAPHS  AND  TELEPHONES:     Liability  as  to  Messages— 

1  Inclusion  of  Unjust  Claim.    That  an  unjust  claim  is  included 
'  with  a  just  demand,  in  a  claim  made  against  a  telegraph  com- 
pany, in  a  notice  given  under  Sec.  2164,  Code,  1897,  will  not 
bar  recovery,  as  the  inclusion  of  the  unjust  claim  therein  in  no 
manner  interferes  with  the  object  of  the  notice. 

TELEGRAPHS  AND   TELEPHONES:     Liability  as  to  Messages— 

2  Contracts  to  Transmit  Money.  Evidence  reviewed,  and  held 
that  the  plaintiff  was  not  entitled  to  recover,  either  for  dam- 
ages or  for  the  cost  of  the  service,  against  a  telegraph  com- 
pany for  a  breach  of  Its  contract  to  transmit,  before  the  close 
of  the  banking  day,  to  a  bank  in  another  city,  money  to  pay 
off  a  mortgage  that  was  due  to  be  paid  at  said  bank  on  that 
day. 

Evatss.  J.,  specially  concurs. 

Ladd,  C.  J.t  and  Preston,  J.,  dissent. 

« 

Appeal  from  Wrbfttrr  BiMrict  Court. — H.  M.  Wright. 

Judge. 

April  12,  1919. 
Rehearing  Denied  July  2,  1919. 
Plaintiff  claims  defendant  is  liable  to  her  for  fail- 
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ing  to  deliver,  by  a  stated  time,  money  transmitted  by  it 
for  her  by  telegraph.  She  has  verdict  and  judgment,  and 
defendant  appeals. — Reversed  and  remanded. 

Albert  T.  Benedict,  Mifler  &  Wallingford,  and  Healy 
&  Faville,  for  appellant. 

Healy  &  Thomas,  for  appellee. 

Salinger,  J. — I.     Section  21(14   of  the  Code  makes  it 
a  condition  precedent  to  recovery  against  a  telegraph  com- 
pany that  it  be  served  with  a  written  notice  of  claim  with- 
in  the  time  fixed   in   the  statute.     Timely 
1.  telegraphs         notice  was  given,  but  therein  claims  were 
PHONES^iia-         made   for   items   which   appellee   confesses 

messages:  in-       she  could  not  recover  for.     Upon  this,  de- 
elusion  of  on-  . 
just  claims.          fendant  argues  that  the  inclusion  of  such 

items  in  said  notice  vitiates  the  notice,  and, 
therefore,  plaintiff  is  barred  from  recovering  anything. 
The  argument  is  based  upon  Section  2055  of  the  Code  and 
cases  decided  thereunder.  The  last-named  statute .  provi- 
sion and  the  decisions  under  it  work  a  statute  penalty  by 
imposing  double  damages  upon  a  carrier  if  it  does  not 
make  settlement  within  30  days  after  the  notice  is  served 
upon  it.  We  do  not  think  these  are  applicable.  They  im- 
pose a  penalty  for  captiously  refusing  to  make  settlement 
after  the  carrier  is  advised  there  is  something  tft  settle; 
and  the  reasoning  is  that,  since  there  is  no  obligation  to 
pay  a  fictitious  and  unjust  claim,  that,  where  the  demand 
for  settlement  is  not  separated,  and  includes  what  is  not 
due  with  what  is,  the  carrier  should  not  be  penalized  for 
refusing  to  pay  an  unjust  claim  and  taking  the  whole  mat- 
ter into  court  to  determine  what  is  and  what  is  not  unjust. 
On  the  other  hand,  the  notice  required  by  Section  2164  is 
analogous  to  the  notice  which  must  be  given  to  municipal 
corporations  of  an  injury  claimed  to  have  been  received 
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on  its  streets.  Section  2164  merely  recognizes  that  a  great 
telegraph  company  operates  through  a  multitude  of  agents, 
engaged  in  very  inany  places,  and,  therefore,  provides  that 
it  shall  not  be  held  liable  unless  it  be  given  such  notice  as 
will  enable  it  to  ascertain  what  evidence  there  is  for  or 
against  a  claim  made  while  the  matter  is  still  sufficiently 
fresh  to  make  it  possible  to  obtain  the  evidence  readily  and 
effectively.  That  a  notice  which  does  give  such  opportuni- 
ty makes  untenable  demands  for  items  of  damage  will  not 
bar  recovery.  The  inclusion  of  such  demands  in  no  man- 
ner interferes  with  the  sole  object  of  the  notice, — with  the 
privilege  the  statute  intended  the  company  should  obtain 
by  means  of  the  notice. 

II.  The  method  of  presentation  requires  no  extended 
consideration.  It  suffices  to  say  that  complaints  of  in- 
structions are  properly  presented,  and  that  consideration 

of  these  complaints  makes  it  necessary  to 

2.  telegraphs         decide,  in  effect,  whether,  upon  the  record 

phonm" Habii-     as  it  now  exists,  the  appellee  has  any  right 

Bii^sVcon-08        to  recover.    Had  appellee  succeeded  in  pay- 
tracts  to  trans-     . 

init  money.  mg  a  sum  of  money  to  the  First  National 

Bank  at  Audubon  by  four  o'clock  of  the 
afternoon  of  March  1,  1917,  she  would  have  been  entitled  to 
the  cancellation  of  a  mortgage  given  by  her,  and  such  can- 
cellation would  have  saved  her  money,  by  enabling  her  to 
exchange  said  mortgage  for  one  bearing  a  lower  rate  of 
interest.  There  is  a  dispute  on  whether  plaintiff  claims 
that  she  lost  this  saving  and  sustained  other  loss  because 
of  the  negligence  of  the  defendant,  or  because  defendant 
breached  a  contract  with  her  to  deliver  the  money  to  the 
bank  at  Audubon  by  said  time.  For  reasons  to  be  stated, 
we  think  it  immaterial  whether  she  relies  upon  negligence 
or  upon  breach  of  contract. 

The  parties  acted  at  Fort  Dodge.    At  3 :45  in  the  after- 
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noon  of  March  1st,  they  completed  an  arrangement  under 
which  defendant  immediately  afterwards  attempted  to  wire 
the  First  National  Bank  at  Audubon  a  sum  of  money.  As- 
sume, for  the  sake  of  stating  the  basis  of  our  conclusion, 
that  defendant  contracted  to  deliver  the  money  on  that 
day,  and  broke  such  contract.  Why  was  it  not  error  to 
permit  plaintiff  to  recover  more  than  the  sum  defendant 
charged  for  its  services?  What  loss  beyond  that  did  de- 
fendant inflict  on  plaintiff  by  the  alleged  breach  of  the  con- 
tract? If  contract  there  was,  it  was  one  that  the  money 
should  be  transmitted  from  Fort  Dodge  to  Audubon,  and  to 
the  bank  at  Audubon,  within  15  minutes  from  the  time  the 
transmission  was  agreed  upon.  Appellee  practically  con- 
cedes it  was  impossible  to  perform  the  contract;  for  she 
argues  that,  at  any  rate,  if  the  period  of  time  was  insuffi- 
cient, that  fact  was  better  known  to  the  agent  of  the  de- 
fendant than  it  was  to  plaintiff,  and  defendant  should  not 
have  undertaken  to  do  an  impossible  thing,  and  that,  if  it 
did  undertake  to  do  something  which  it  was  impossible  to 
do,  it  cannot  be  excused  on  that  ground  "from  paying  the 
damages  resulting  from  its  failure  to^  perform  its  agree- 
ment" Grant  that.  But  the  naked  fact  that  an  agree- 
ment was  broken,  or  an  impossible  thing  undertaken,  gives 
no  right  to  damages  due  to  the  breach  of  contract.  Aside 
from  the  charge  exacted  for  transmission,  the  alleged  breach 
left  the  plaintiff  precisely  where  she  was  before  she  made 
the  contract.  As  said,  the  argument  for  appellee,  in  ef- 
fect, concedes  it  was  impossible  to  transmit  the  money  to 
Audubon  within  what  at  3 :45  was  left  of  the  banking  day. 
So,  at  the  very  time  when  plaintiff  contracted  with  the  de- 
fendant, it  was  already  impossible  to  get  the  money  to  Au- 
dubon in  time  to  make  her  the  saving  for  the  loss  of  which 
she  claims  damages.  If  plaintiff  was  in  no  worse  position 
after  the  contract  was  breached  that  she  was  before  she 
made  her  contract,  then  neither  the  making  of  the  contract 
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nor  its  breach  was  the  proximate  cause  of  any  loss  suffered 
by  her.  Her  loss  was  an  accomplished  fact  before  she  had 
a  contract  with  defendant.  No  act  or  omission  on  part  of 
defendant  makes  it  responsible  for  a  loss  that  plaintiff  must 
have  suffered,  no  matter  what  defendant  did  or  failed  to 
do.  The  point  lends  itself  to  illustration  readily.  Suppose 
one  in  Des  Moines  on  March  1st  can  obtain  a  substantial 
benefit  by  being  personally  present  in  Chicago  at  seven  in 
the  evening  of  that  day.  At  five  o'clock  in  the  afternoon, 
he  engages  a  special  train  to  take  him  to  Chicago.  It  is 
impossible  for  such  train  to  get  him  to  Chicago  by  seven. 
The  carrier  agrees  to  transport  him  from  Des  Moines  to 
Chicago  in  two  hours,  and,  of  course,  it  knows  that  per- 
formance is  impossible.  Could  anything  be  recovered  of 
the  carrier  beyond  the  charge  for  the  transportation? 
Clearly  not.  To  make  the  profit,  it  was  necessary  to  be  in 
Chicago  by  seven.  Before  the  train  was  engaged,  it  was 
already  impossible  to  reach  Chicago  by  seven.  The  loss 
of  the  profit  was  sustained  before  the  contract  with  the  car- 
rier was  made.  Hence,  all  that  was  lost  by  what  the  carrier 
did  or  omitted  to  do  was  the  charge  made  for  the  spe- 
cial train.  It  seems  to  us  the  illustration  fully  covers  the 
case  at  bar  at  this  point.  And  we  hold  that,  assuming  the 
contract  claimed  was  made  and  broken,  the  only  item  of 
damage  that  it  was  proper  to  submit  was  the  cost  of  the 
services  of  defendant. 

III.  We  now  come  to  the  question  whether,  if  it  be 
assumed  defendant  broke  the  contract  and  was  negligent, 
there  was  any  warrant  for  submitting  even  as  much  as  the 
cost  of  the  services.  If  the  defendant  succeeded  in  trans- 
mitting the  money  to  the  bank  in  time,  then,  though  it 
broke  a  contract  or  was  negligent,  there  can,  of  course, 
be  no  recovery  from  it.  If  the  bank  received  the  money  in 
time,  and  refused  to  cancel  the  mortgage,  the  remedy  was 
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against  it,  and  not  the  defendant.  What  is  the  state  of  the 
record  on  this  question?  The  message  left  Fort  Dodge  at 
3:45  in  the  afternoon.  By  3:53,  it  got  to  Atlantic.  There, 
the  defendant  arranged  with  a  bank  in  Atlantic  to  reach 
the  Audubon  bank  with  a  message.  That  message  reached 
Audubon,  and  perhaps  the  bank,  by  4:33.  The  telegram 
was  signed  by  an  Atlantic  bank,  and  was  in  the  following 
words: 

"We  today  mail  you  draft  f 51,940  drawn  by  local  of- 
fice Western  Union  Telegraph  Company  on  Corn  Exchange 
National  Bank,  Chicago,  Illinois,  order  ours  and  yours  in- 
dorsed by  us.  Transfer  account  Fort  Dodge  Farm  Loan  & 
Trust  Company." 

In  one  instruction,  the  court  charged  plaintiff  might 
recover  if  she  had  established  that  the  draft  was  not  pre- 
sented to  the  Audubon  bank  until  March  2d,  and  the  bank 
refused  to  receive  the  same  "because  the  same  was  not  pre- 
sented during  banking  hours  on  March  1,  1917."  There 
would  have  to  be  a  reversal  for  the  mere  giving  of  this 
instruction,  because  there  is  no  evidence  to  sustain  its 
giving.  But  the  giving  of  the  instruction  raises  as  well  the 
substantial  question  whether  defendant  did  fail  to  transmit 
the  money  to  the  Audubon  bank  in  time.  The  president  of 
that  bank  testifies  he  was  present  at  the  bank  both  on  March 
1st  and  March  2d.    He  was  then  asked: 

"Q.  On  either  of  those  days,  did  you  receive  any  mon- 
eys purporting  to  come  through  the  Western  Union  Tele- 
graph Company  from  Ellen  McMahon?  A.  Yes,  sir.  Q. 
On  what  day?  A.  On  the  afternoon  of  March  1st,  we  re- 
ceived a  wire  from  Atlantic,  from  the  Atlantic  National 
Bank,  wiring  us  the  amount." 

Appellee  contends  that  this  testimony  is  modified  to 
her  advantage  because  of  the  following  further  testimony 
on  part  of  the  bank  president : 
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UQ.  When  did  you  receive  any  cheek,  draft  or  money? 
A.  When  the  check  came  on  the  afternoon  of  the  second  of 
March,  1917." 

The  two  statements  are  entirely  consistent,  and  both 
sustain  the  position  of  the  appellant.  The  effect  of  the  tes- 
timony is  that,  on  the  afternoon  of  March  1st,  but  after 
the  closing  of  the  bank  for  the  day,  the  bank  received  mon- 
eys purporting  to  come  through  the  telegraph  company 
from  Ellen  McMahon,  by  means  of  receiving  a  wire  from  the 
Atlantic  National  Bank,  "wiring  us  the  amount ;"  but  that 
actual  draft  or  check  was  not  received  until  March  2d,  and 
was  thereafter  returned.  Why  does  not  this  conclusively 
show  that  nothing  is  due  the  plaintiff,  because  the  defend- 
ant effected  all  that  it  had  undertaken  to  do  ?  Concede  the 
officers  of  the  bank  could  have  declined  to  treat  the  tele- 
gram from  the  Atlantic  bank  as  being  a  sum  wired  by  the 
company  for  Ellen  McMahon;  could  have  refused  to  treat 
the  message  as  being  money  at  all;  might  have  refused 
money  itself,  because  the  banking  day  was  over.  The 
trouble  is  that  neither  these  nor  any  other  objections  were 
made.  What  we,  in  effect,  have,  is  the  ordinary  case  of  a 
tender  which  might  be  insufficient  in  form  if  objected  to, 
but  to  which  no  objection  is  made.  To  sum  it  all  up :  If  it 
be  assumed  that  defendant  broke  a  contract  and  was  neg- 
ligent, neither  caused  plaintiff  any  injury,  because,  despite 
alleged  breach  of  the  contract  or  alleged  negligence,  de- 
fendant succeeded  in  doing  what  entitled  plaintiff  to  make 
her  saving  through  having  her  mortgage  canceled.  In 
other  words,  defendant  succeeded  in  doing  all  it  was  bound 
to  do,  on  any  theory.  How  does  the  case  differ  from  what 
it  would  be  if  it  were  this:  Suppose  defendant  sent  a  mes- 
senger to  Audubon  with  the  actual  money;  he  delivers  it 
to  the  bank  in  time  to  entitle  plaintiff  to  cancellation ;  the 
bank  receives  the  money  without  objection,  and  then  re- 
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fuses  to  cancel,  and  returns  the  money  to  plaintiff.  In  the 
supposed  case,  it  would  not  matter  that,  if  the  messenger 
had  not  been  negligent,,  he  would  have  reached  Audubon 
earlier,  nor  that  what  the  bank  took  from  him  without  ob- 
jection was  not  legal  tender.  The  only  remedy  of  the  plain- 
tiff would  be  against  the  bank. 

We  reverse  because  the  instructions  submitted  items 
of  damages  claimed  for  which  plaintiff  had  no  right  to  re- 
cover. Under  the  presentation  made,  we  must  make  the 
instructions  the  cause  of  reversal.  But  the  reasons  stated 
for  the  reversal  should  have  full  consideration  on  retrial. 

This  disposition  makes  it  unnecessary  for  us  at  this 
time  to  pass  upon  other  claims  made  by  the  appellant,  in- 
cluding a  claim  that  appellee  has  failed  to  minimize  her 
damages  as  she  should  have  done. — Reversed  and  remanded. 

Gaynor  and  Stevens,  J  J.,  concur.  ! 

Evans,  J.f  specially  concurs. 

Evans,  J.  (specially  concurring).  I  deem  the  question 
presented  in  Division  III  of  the  opinion  a  close  one.  I 
prefer  to  put  my  concurrence  in  the  result  upon  the  ground 
that  reasonable  diligence  to  perform  the  service  undertaken 
by  defendant  was  the  full  measure  of  its  duty.  This  record 
discloses  no  failure  of  the  defendant  in  that  regard.  The 
emphasis  of  plaintiff's  contention  is  that  she  had  a  special 
contract  whereby  defendant  undertook  absolutely  to  deliver 
the  money  at  Audubon  by  4  o'clock  of  that  day ;  and  that 
its  failure  constituted  a  breach  of  the  contract,  regard- 
less of  the  question  of  diligence.  This  is  an  erroneous 
theory,  and  permeates  the  entire  record.  The  defendant 
corporation  had  no  facilities,  except  by  wiring,  whereby  it 
could  deliver  plaintiff's  funds  at  Audubon  on  the  same  day. 
Its  nearest  paying  office  was  Atlantic.  It  had  none  at  Au- 
dubon. So  far  as  appears,  it  used  every  regular  facility 
which  it  had  in  attempted  performance.     It  is  suggested 
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that  it  could  have  delivered  the  funds  by  automobile;  and 
that,  therefore,  it  was  bound  to  do  so,  in  performance  of  its 
contract.  But  the  defendant,  as  a  public  service  corpora- 
tion, was  not  at  liberty  to  contract  with  a  patron  for  special 
facilities  which  were  not  equally  and  usually  available  to 
all  patrons  alike.  Nor  was  the  agent  of  such  corporation 
authorized  to  contract  specially  for  a  service  which  was  be- 
yond its  regular  working  facilities.  The  duties  of  such  cor- 
poration are  quasi  public.  The  measure  of  its  duty  is  rea- 
sonable diligence  and  equality  of  privilege,  as  a  matter  of 
law,  and  it  can  contract  for  neither  less  nor  more. 

Though  this  point  is  not  directly  made  by  appellant, 
yet  the  record  is  such  that  we  cannot  sustain  the  judgment 
for  plaintiff  without  committing  ourselves  to  the  false  prem- 
ise upon  which  the  case  rests. 

Ladd,  C.  J.  (dissenting).  I  dissent  from  the  second 
and  third  paragraphs  of  the  opinion.  As  the  second  para- 
graph necessarily  follows  from  the  conclusion  reached  in 
the  third,  only  the  latter  need  be  given  attention.  The  mes- 
sage left  Fort  Dodge  at  3:45  o'clock  in  the  afternoon,  and 
reached  Atlantic  8  minutes  later,  when  the  defendant  ar- 
ranged with  the  bank  at  that  place  to  reach  the  Audubon 
bank  with  a  message,  and  this  was  accomplished  by  4:33 
o'clock  on  the  same  day.  The  telegram  was  signed  by  the 
Atlantic  bank,  and  in  words  following: 

"We  today  mail  you  draft  $51,940  drawn  by  local  office 
Western  Union  Telegraph  Company  on  Corn  Exchange  Na- 
tional Bank,  Chicago,  Illinois,  order  ours  and  yours  in- 
dorsed by  us.  Transfer  account  Ft.  Dodge  Farm  Loan 
and  Trust  Company." 

This  merely  described  the  draft  mailed,  and  that  it  had 
been  mailed.  It  could  only  be  delivered  in  the  regular 
course  of  mail,  which  did  not  reach  Audubon  until  the 
following  day,  the  day  following  that  on  which  the  note  and 
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• 
mortgage  might  have  been  paid.     Neither  the  money  nor 

this  draft,  then,  reached  the  payee  of  the  note  and  the  mort- 
gage on  the  day  on  which  the  plaintiff  might  have  insisted 
on  payment.  Doubtless,  the  defendant  might  have  carried 
the  draft  or  its  equivalent  in  money  by  automobile,  and 
turned  it  over  to  the  payee  and  mortgagee  in  time  to  have 
avoided  a  breach  of  its  undertaking.  But  it  did  not  at- 
tempt so  to  do,  and  relied  on  performing  its  alleged  agree- 
ment by  having  the  draft  carried  by  mail.  True,  the  presi- 
dent of  the  Audubon  bank  testified,  in  answer  to  the  ques- 
tion : 

"On  either  of  these  days  (March  1st  or  2d)  did  you 
receive  any  money  purported  to  come  through  the  Western 
Union  Telegraph  Co.  from  Ellen  McMahon?  A.  Yes,  sir. 
Q.  On  what  day?  A.  On  the  afternoon  of  March  1st,  we  re- 
ceived a  wire  from  Atlantic,  from  the  Atlantic  National 
Bank,  wiring  us  the  amount.  *  *  *  Q.  When  dM  you 
receive  anv  check,  draft  or  monev?  A.  When  the  check 
came  on  the  afternoon  of  the  second  day  of  March,  1917." 

The  majority  hold  that  this  constituted  payment,  for 
that  the  witness  interposed  no  objection  to  what  was  done 
as  payment.  It  will  be  observed,  however,  that  the  tele- 
gram did  not  purport  to  be  payment  of  the  mortgage  and 
note.  Nor  was  the  witness,  in  testifying  in  the  suit,  re- 
quired to  assert  any  objections  to  the  telegram,  even  though 
it  had  been  intended  as  payment  if  not  so  disclosed.  What 
he  said  in  answer  to  interrogatories  throws  no  light  on 
what  he  did  upon  receipt  of  the  communication.  The  first 
answer  merely  indicates  that  he  received  money  on  the  1st 
or  2d  day  of  March;  and  the  second  answer,  that  he  re- 
ceived the  telegram  on  the  first  day,  describing  it  as  "wir- 
ing us  the  amount."  This  was  descriptive  of  the  telegram, 
as  clearly  appears  from  the  reading  of  the  telegram.  In  a 
sense,  advising  of  the  mailing  of  the  draft  was  wiring  the 

Vol.    180    Ia.— 48. 
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amount ;  and  it  is  going  far  afield  to  say  that  the  testimony 
of  the  president  of  the  bank  so  describing  the  telegram 
proved  that,  months  previous,  he  had  accepted  the  telegram 
as  equivalent  to  money,  in  payment  of  the  note  and  mort- 
gage. As  pointed  out,  there  was  no  evidence  what  the 
bank  or  any  officer  said  or  did  upon  the  receipt  of  the  tele- 
gram saying,  in  substance,  that  a  draft  had  been  mailed 
to  it.  Nor  was  the  bank  required  to  respond  in  any  manner 
to  the  telegram  or  object  to  the  manner  of  payment  until 
the  draft  reached  the  bank.  Of  course,  it  is  well  settled 
that,  upon  the  tender  of  a  draft,  check,  or  other  thing  as 
payment  in  lieu  of  money,  the  person  to  whom  the  same  is 
tendered  must  interpose  objection  thereto,  or  he  will  be 
presumed  to  have  accepted  the  same.  But  this  telegram  did 
not  purport  to  be  an  equivalent  of  money.  It  would  not 
have  transferred  money  or  its  equivalent,  had  it  been  de- 
livered, endorsed,  or  negotiated  to  anyone.  It  did  not  pur- 
port to  carry  any  money,  check,  draft,  or  other  thing  of 
value  to  the  sendee.  It  merely  informed  the  sendee  that  a 
draft  had  been  mailed  to  it,  and  described  the  draft.  As 
we  understand  it,  the  majority  hold  that  describing  this  by 
the  president  of  the  bank  as  "wiring  us  the  amount"  should 
be  construed  as  payment  of  the  note  and  mortgage  when  re- 
ceived on  the  first  day  of  March,  though  the  draft  did  not 
reach  the  bank  until  a  day  later.  The  subsequent  answer 
of  the  witness  explains  what  he  did  receive,  namely,  a  draft 
for  the  money;  and  it  seems  to  me  that  this  holding  that 
this  amounted  to  full  compliance  with  the  alleged 
agreement  is  strained  and  unwarranted,  and  is  a 
distortion  of  the  evidence  adduced,  and  that  the  evidence 
clearly  shows  that  the  defendant  did  not  comply  with  its 
alleged  contract  to  deliver  the  amount  proposed  to  the  bank 
of  Audubon  on  the  first  day  of  March.  Custom  was  neither 
pleaded  nor  proven,  and  the  decision  rests  solely  on  the 
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evidence  quoted.  The  majority  seem  to  hold  that,  even 
though  the  telegram  did  not  transfer  money  or  equivalent 
upon  its  delivery,  the  bank  so  treated  it.  In  what  way? 
What  did  it  do  with  the  telegram?  In  what  way  did  it 
manifest  an  intention  to  accept  the  telegram  as  payment, 
when  the  telegram  did  not  purport  to  transfer  any  money 
or  anything  else?  The  bank  did  not  endorse  it,  nor  did  it 
attemped  to  transfer  it,  or  to  apply  it  or  its  proceeds  in  sat- 
isfaction of  the  plaintiff's  obligation.  Whether  it  objected 
or  not  does  not  appear,  and  I  know  no  reason  for  raising 
any  objection  to  a  telegram  of  this  kind  until  the  draft 
reached  the  bank.  It  was  then  rejected  as  having  reached 
the  bank  too  late.  As  to  whether  the  bank  treated  the 
telegram  as  "wiring  us  the  amount"  at  the  time  it  was  re- 
ceived, this  record  is  silent ;  though  the  majority  base  their 
conclusion  to  the  contrary  upon  conclusion  derived 
from  the  description  of  the  telegram  by  the  witness, 
many  months  subsequent  to  the  receipt  of  the  tele- 
gram. It  not  appearing  that  the  bank  received  or 
accepted  the  communication  as  money,  or  in  lieu  of  the 
cash  or  draft  which  the  telegram  advised  would  be  mailed, 
I  think  that  it  should  be  held  that  the  defendant  failed  to 
perform  its  alleged  contract;  and  that,  if  the  contract  be 
regarded  as  valid,  the  plaintiff  is  entitled  to  recover  for 
breach  thereof,  if  any  there  was,  all  damages  consequent 
thereon. 

I  am  persuaded  that  the  majority  are  in  error  in  hold- 
ing that  the  defendant  had  performed  its  contract.  As  to 
whether  the  alleged  arrangement  with  the  company  was 
valid,  I  express  no  opinion. 

Preston,  J.,  concurs  in  this  dissent. 
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Henry  Pylk,  Appellant,  v.  National  Life  Association  of 

Des  Moines,  Appellee. 

INSUBANOE:       Mutual     Benefit — Surplus     Fund — Suit     to  Cancel 

1  Amendments  to  Articles — Burden  of  Proof.  In  a  suit  In  equity 
to  cancel  an  amendment  of  its  articles  of  incorporation,  adopted 
by  the  membership  of  a  mutual  benefit  association,  creating  a 
Luiplus  fund  out  of  interest  accruing  on  the  reserve  fund,  and 
authorizing  the  payment  of  taxes  and  state  fees  out  of  the 
surplus  fund,  the  burden  was  upon  the  policy  holder  to  negative 
the  association's  power  to  do  so. 

INSURANCE:     Mutual  Benefit-— Surplus  Fund— Amendment  of  Arti- 

2  cles  of  Incorporation.  A  mutual  life  assessment  company,  whose 
articles  provided  full  power  of  future  amendment,  and  pro- 
vided for  the  maintenance  of  a  reserve  fund,  a  surplus,  and  an 
emergency  fund,  intended  as  a  source  for  the  payments  of 
death  losses  after  the  exhaustion  of  the  benefit  and  other  funds, 
had  power  to  adopt  an  amendment  to  its  articles,  creating  a 
new  surplus  fund  out  of  the  interest  accruing  upon  the  reserve 
fund,  and  authorizing  the  payment  of  taxes  and  state  fees  out 
of  the  surplus  fund;  as,  under  Section  1&21,  Code,  1897,  taxes  may 
be  paid  from  any  surplus  or  emergency  fund  of  such  an  asso- 
ciation, and  the  so-called  reserve  fund  was,  in  fact,  either  a 
surplus  or  an  emergency  fund. 

Appeal  fro7ii  Polk  District   Court. — Lawrence   DeGraff, 

Judge. 

July  2,  1919. 

Suit  in  equity  to  cancel  certain  amendments  to  the  ar- 
ticles of  incorporation  adopted  by  the  membership  of  the 
defendant  company.  Upon  trial  had,  the  district  court  dis- 
missed the  petition.    The  plaintiff  appeals. — Affirmed. 

A.  D.  Pxighy  for  appellant. 

Sidney  J.  Dillon  and  Jas.  P.  Hewitt,  for  appellee. 

Evans,  J.— The  plaintiff  is  a  policyholder  in  the  de- 
fendant    company,     a      mutual      life     assessment     com- 
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pany.  Prior  to  the  year  1915,  the  articles  of  incorporation 
of  the  defendant  company  provided  for  the  creation  and 
maintenance  of  the  following  funds:  Benefit  fund,  reserve 
fund,  general  fund,  trust  fund.  The  substance  of  the  later 
amendments  complained  of  was  that  they  added  a  fifth 
fund,  under  the  name  "surplus  fund."  The  benefit  fund  is 
the  primary  source  of  payment  of  death  losses.  The  reserve 
fund  is  an  accumulation,  in  the  nature  both  of  a  surplus 
fund  and  an  emergency  fund,  and  is  intended  as  the  source 
of  the  payment  of  death  losses  after  the  exhaustion  of  the 
benefit  fui^d.  The  general  fund  is  an  expense  fund.  The 
trust  fund  comprises  advance  deposits  made  by  members 
for  the  future  payment  of  premiums.  Prior  to  the  amend- 
ments complained  of,  the  general  fund  had  proved  inade- 
quate for  the  payment  of  the  expenses.  There  was  a  def- 
icit therein  of  about  $12,000  or  #13,000.  A  large  part  of 
the  expenses  chargeable  to  the  general  fund  consisted  of 
taxes  and  state  fees,  which  were  exacted  in  the  different 
states  wherein  the  defendant  company  transacted  business. 
The  amendment  complained  of  provided : 

"The  board  of  directors  may  authorize  the  payment 
of  taxes  and  state  fees  from  the  surplus  fund  of  the  asso- 
ciation." 

As  one  method  of  accumulating  the  surplus  fund,  the 
amendment  provided  that  the  interest  accrued  and  collect- 
ed on  the  reserve  fund  should  be  paid  into  such  surplus 
fund. 

Though  the  petition  assailed  the  validity  of  the  adop- 
tion of  such  amendments,  it  is  now  conceded  that  the 
amendments  wrere  legally  adopted,  except  that  the  power  of 
the  company  to  adopt  the  same  is  challenged.  Prior  to  the 
adoption  of  the  amendments,  the  accruing  interest  of  every 
fund  became  a  part  of  such  fund.  Inasmuch  as  the  amend- 
ments created  the  surplus  fund  out  of  the  interest  accru- 
ing upon  the  reserve  fund,  it  is  contended  that  the  effect 
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thereof  was  to  appropriate  the  reserve  fund  to  the  payment 
of  taxes  and  state  fees,  and  that  this  was  in  excess  of  the 
power  of  the  company,  because  such  reserve  fund  was  ac- 
cumulated for  mortuary  purposes  only.  The  question  pre- 
sented, therefore,  is  double-headed: 

(1)  Did  the  defendant  company,  by  amendment  of  its 
articles  of  incorporation,  have  the  power  to  create  or  desig- 
nate a  surplus  fund  by  turning  thereto  the  accruing  inter- 
est of  the  reserve  fund  ? 

(2)  If  nay,  did  the  defendant,  by  amendment,  have 
power  to  authorize  the  board  of  directors  to  pay  taxes  and 
state  fees  out  of  the  reserve  fund? 

The  burden  is  upon  the  appellant  to  establish  the  nega- 
tive of  each  proposition.  The  general  line  of  argument  pre- 
sented by  the  appellant  i$  that  the  defendant  company  holds 

its  funds  in  trust  for  the  purpose  for  which 

*'  mu8tuarbeSe-  the?  were  Paid  into  its  hands,  and  that  it 
fun/l^i^to  cannot  divert  such  funds  from  such  purpose. 
ments  to  arti-      In  other  words,  it  is  said  that  the  reserve 

cles :  burden  of 

proof.  fund  was  a  mortuary  fund,  and  was  collect- 

ed for  the  purpose  of  paying  death  losses 
in  the  emergency  that  the  benefit  fund  should  become  ex- 
hausted. This  argument  may  all  be  conceded  as  being  emi- 
nently sound,   but  it  does  not  by   any  means  furnish  a 

ground  of  attack  upon  the  validity  of  these 

2  iNSUBANCK:         amendments,  or  upon  the  power  of  the  com- 

™tU:tUsurpfu8e"        pany  to  pay  the  taxes  and  state  fees  out 

fund :  amend-  „  ,,  __.. 

ment  of  arti-        of  the  reserve  fund.    The  payment  of  state 
ration.  fees  and  taxes  is  a  condition  precedent  to 

the  transaction  of  business  anywhere  by  the 
company.  It  is  in  the  nature,  therefore,  of  a  preferred  lien 
on  some  fund  or  funds.  Whether  such  preferred  lien  could 
reach  to  every  fund,  we  need  not  determine.  So  far  as 
the  power  to  adopt  the  amendment  is  concerned,  it  would 
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seem  clear  that  such  amended  provision  could  properly 
have  been  included  in  the  original  articles  of  incorporation. 
The  articles  provided  full  power  of  future  amendment. 
The  defendant  did  not,  therefore,  exceed  its  power  of 
amendment.  Furthermore,  if  the  amendment  had  not  been 
adopted,  we  think  the  company  had  power  to  have  paid 
such  fees  and  taxes  out  of  the  so-called  reserve  fund. 

Code  Section  1821  provides: 

"In  case  this  or  any  other  state  shall  impose  or  levy 
any  tax  on  any  company  or  association,  the  same  may  be 
paid  from  any  surplus  or  emergency  fund  of  such  company 
or  association /' 

The  reserve  fund  was  not,  in  name,  a  surplus  or  an 
emergency  fund.  It  was  in  fact,  however,  both  a  surplus 
fund  and  an  emergency  fund.  True,  as  contended  by  appel- 
lant, the  emergency  was  a  mortuary  emergency,  and  the 
surplus  a  mortuary  surplus;  but  the  statute  is  broad  and 
sweeping,  and  applies  to  "any  surplus*'  and  to  "any  emer- 
gency fund."  It  is  enough,  therefore,  to  bring  it  within  this 
statute  that  the  so-called  reserve  fund  was,  in  fact,  either  a 
surplus  fund  or  an  emergency  fund.  We  reach  the  conclu- 
sion, therefore,  that  neither  of  the  questions  propounded  can 
be  answered  in  the  negative.  The  judgment  below  is,  there- 
fore,— Affirmed. 

Ladd,  C.  J„  Preston  and  Salinger,  JJ.,  concur. 


Robert  Ray  Robinson,  Appellee,  v.  Hawkeye  Commercial 

Men's  Association,  Appellant. 

APPEAL  AND   ERROR:     Decisions  Reviewable — Order  Overruling 

1    Motion  to  Dismiss  Bill  in  Equity — Failure  to  Renew.     Failure  to 

renew,  at  the  close  of  all  evidence,  a  former  motion  to  dismiss 

bill  in  equity,  for  lack  of  proof,  works  a  waiver  of  the  latter 

ruling,  but  not  a  waiver  of  the  right  to  insist,  in  the  Supreme 
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Court  on  appeal,  that  the  evidence  is  insufficient  to  sustain  the 
decree. 

INsi/RANCE:  Accident  Insurance — '  'Injury  Intentionally  Inflicted* ' 
2  Defined.  The  words  "intentionally  inflicted  injury  "  in  an  acci- 
dent insurance  policy,  construed  to  mean  "an  injury  specifically 
intended  to  cause  the  injury  done;"  and  held  that,  under  acci- 
dent policy  having  such  a  provision,  recovery  could  be  had  lor 
the  death  of  the  insured,  caused  by  being  struck  by  a  brick 
thrown  by  another  person  with  intent  to  injure,  but  with  no 
intent  to  kill  insured. 

INSURANCE:     Accident  Insurance — Presumption— Death   from   Ex- 

a    ternal,  Visible  Injury.     Where  death  is  shown  to  have  resulted 

from  an  external,  visible  injury,  the  presumption  obtains  that 

it  was  accidental,  and  not  intentionally  inflicted,  either  by  the 

insured  or  by  another  person. 

INSURANCE:  Accident  Insurance — "In  Any  Degree"  under  the 
4  Influence  of  Intoxicating  Liquors.  Under  a  provision  in  an 
accident  insurance  policy  that  there  would  be  no  liability  for  an 
accident  while  insured  was  "in  any  degree  under  the  influence 
of  intoxicating  liquors,"  it  is  not  u  defense  to  show  that  in- 
sured had  been  drinking  to  considerable  extent,  or  that  he  was 
in  some  degree  under  the  influence  of  intoxicating  liquors,  but 
it  must  be  shown  that  he  was  intoxicated  in  a  substantial 
degree. 

INSURANCE:     Accident  Insurance — Affirmative  Defenses — Burden  on 
.   5    Insurer.    The   burden   of  proving   affirmative   defenses   in   the 

nature   of   an   exception,    relieving   insurer    from    liability,    is 

on  the   insurer. 

INSURANCE:     Accident    Insurance — Contracts — Construction    Most 

6  Favorable  to  Insured.  A  stipulation  or  exception  to  a  policy  of 
insurance  emanating  from  the  insurer  is,  when  capable  of  two 
meanings,  to  be  construed  in  favor  of  the  insured,  and  the 
terms  of  such  an  exception  are  to  be  construed  most  strongly 
against  the   insurer. 

TRIAL:     Reception  of  Evidence — Continuance.    Where  a  case  of  sur- 

7  prise  was  made  out,  by  reason  of  the  fact  that  defendant's  wit- 
nesses from  Florida  testified  differently  than  they  had  testified 
at  an  inquest  in  that  state,  plaintiff  was  properly  granted  a  con- 
tinuance, so  that  she  (ould  take  depositions  contradicting  their" 
testimony. 


July  1919]       Robinson  v.  Hawkeye  Com.  Men's  Assn.  761 

APPEAL  AND  ERROR:     Trial — Continuance — Harmless  Error.    Ordi- 

8  narily,  no  substantial  prejudice  could  result  from  granting  a 
continuance;  but  if  it  did,  it  would  be  iuie  to  reverse  on  the 
ground  of  error  in  granting  the  continuance,  as  a  remand 
would  have  to  be  granted  in  an  appeal  on  the  equity  side,  and 
evidence  obtained  during  the  appeal  could  oe  used  on  the  new 
trial;  and  a  reversal  will  not  be  ordered,  simply  to  inflict  costs. 

APPEAL  AND  ERROR:     Trial — Continuance  and  Reopening  of  Case 

9  Discretionary  with  Court.  The  granting  of  a  continuance  and 
of  a  motion  to  reopen  a  case,  and  allowing  the  introduction  of 
additional  evidence,  is  largely  discretionary,  and  will  not,  ordi- 
narily, be  interfered  with  on  appeal. 

Appeal  from  Delaware  District  Court. — II.  I*.  Boies,  Judge. 

March  20,  1919. 

Rehearing  Denied  July  2,  1919. 

Suit  to  compel  an  assessment  on  a  certificate  issued 
by  the  defendant.  Decree  as  prayed.  Defendants  appeal. 
— Affirmed. 

Bradford  &  Johnson,  for  appellant. 

E.  B.  Miles  and  Grimm  &  Treirin,  for  appellee. 

Salinger,  J.— I.  At  the  close  of  plaintiff's  testimony, 
the  defendant  moved  the  court  to  dismiss  the  bill  of  plain- 
tiff on  four  grounds,  which  amount  to  an  assertion  that, 

upon  the  evidence  of  the  plaintiff,  there  is 

*'  hrrob? d™-        8uch  laok  °'  proof  as  that  the  court  is  not 

able :  order  warranted  in  entering  any  decree  other  than 

motion  to  a   dismissal;    and   the  last  ground  of  the 

dismiss  bill  in 

equity :  fan-         motion  asserts  there  is  no  evidence  that  any 

ure  to  renew. 

proof  of  loss  was  furnished  the  defendant. 
The  motion  was  not  renewed  at  the  close  of  all  the  evi- 
dence. The  overruling  of  it  constitutes  the  first  complaint 
presented  here. 
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If  this  motion  to  dismiss  had  been  a  motion  to  direct 
verdict,  .we  could  not  consider  an  assignment  complaining 
of  its  denial,  if  the  motion  was  not  renewed  at  the  close  of 
all  the  testimony.  The  underlying  reason  for  this  rule  of 
appellate  practice  is  that,  when  a  party  asserts  that  it  is 
entitled  to  the  judgment  upon  the  proof  made  by  his  op- 
ponent, and,  after  said  motion  is  overruled,  he  introduces 
evidence,  he  has  waived  the  motion  if  he  fails  to  renew  it 
at  the  close  of  all  the  evidence,  because  it  is  presumed,  from 
the  failure  to  renew  the  motion,  that  the  evidence  intro- 
duced by  the  movent  after  the  motion  was  overruled,  has  so 
changed  the  record  as  that  the  motion  to  direct,  though  it 
may  have  been  well  taken  at  the  close  of  the  testimony  for 
one  side,  is  no  longer  well  taken,  by  reason  of  the  evidence 
introduced  after  the  ruling.  This  reasoning  applies  to  a 
motion  to  dismiss  a  bill  in  equity,  made  at  the  close  of  the 
testimony  of  one  party,  as  much  as  it  does  to  a  motion  to 
direct  verdict,  made  at  that  stage  of  the  trial.  This,  of 
course,  does  not  mean  that  one  who  moves  to  dismiss  the 
bill  for  want  of  evidence  may  not  contend  in  this  court  that 
all  the  evidence  is  insufficient  to  sustain  the  decree,  even 
though  he  does  not  renew  his  motion  to  dismiss.  This  is 
but  in  analogy  to  the  rule  prevailing  on  the  law  side,  that, 
though  a  party  has  waived  the  right  to  complain  in  this 
court  that  his  motion  for  an  instructed  verdict  was  denied, 
he  may  urge  in  some  manner,  say  by  motion  for  new  trial, 
that  the  evidence  as  a  whole  does  not  sustain  the  judgment. 
That  the  decree  is  not  warranted  by  the  evidence  is  prop- 
erly raised  in  this  record. 

II.  The  petition  alleges,  generally,  that  assured  was  a 
member  of  defendant  association,  and  during  his  lifetime 
kept  and  performed  all  his  obligations  to  the  defendant  by 
virtue  of  said  membership;  and  that,  at  a  time  stated,  a 
piece  of  brick  was  thrown   by  one  Weyman,  which   acci- 


July  1919]       Robinson  v.  Hawkeye  Com.  Men's  Assn.  763 

dentally  struck  assured  on  the  head,  and  accidentally  frac- 
tured his  skull,  and  directly  caused  his  "accidental  death. 

The  essential  controversy  arises  upon  affirmative  de- 
fenses interposed. 

The  policy  provides  that  there  shall  be  no  liability  for 
an  injury,  whether  resulting  in  death  or  not,  if  such  injury 
is  "intentionally   inflicted   on   a  member  by   another  per- 
son   in    or   by   reason    of   any    altercation, 
2"  accidentCin-         brawl,  or  fight  provoked  by  the  member ;" 
jurynintentlon-      «ud  it  is  averred  that  assured  came  to  his 
defined.     e  death  "from  an  injury  intentionally  inflict- 

,  ed  upon  the  member  by  one  Weyman,  in  or 
by  reason  of  an  altercation,  brawl,  or  fight,provoked  by  said 
decedent."  It  follows  that,  though  the  injury  was  received 
in  such  altercation,  etc.,  still  there  is  liability,  if  the  in- 
jury was  not  intentionally  inflicted.  It  follows  that  fail- 
ure to  prove  that  the  injury  was  intentionally  inflicted  ends 
further  inquiry  as  to  this  defense;  wherefore  we  address 
ourselves  first  to  whether  the  injury  wras  intentionally  in- 
flicted by  Weyman.  On  that  question,  the  authorities  all 
seem  to  hold  that,  when  found  in  a  policy,  words  such  as 
"intentionally  inflicted  injury"  are  construed  to  mean  an 
injury  specifically  intended  to  cause  the  injury  done.  That 
is  to  say,  though  Weyman  threw  a  brick  at  deceased  with 
intent  to  injure  him,  but  with  no  intent  to  kill  him,  then 
the  killing  was  not  an  injury  "intentionally  inflicted," 
within  the  meaning  of  this  exception ;  and  while,  against 
Weyman,  there  is  the  presumption  that  he  intended  the  nat- 
ural consequences  of  his  act,  as  against  the  beneficiary  of 
Kobinson,  no  less  will  suffice  than  that  Weyman  intended 
to  kill  with  the  brick  he  threw.  See  Utter  v.  Travelers'  Ins. 
Co.,  OS  Mich.  545;  Travelers  In*.  Co.  v.  Wynoss,  107  Oa. 
584  (34  S.  E.  113)  ;  Railway  0.  &  E.  Ace.  Assn.  v.  Drum 
mond,  56  Neb.  235  (76  N.  W.  562)  ;   Stevens  v.  Continental 
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Cas.  Co.,  12  N.  D.  463  (97  N.  W.  862) ;    Union  Ace.  Co.  v. 
Wiltis,  44  Okla.  578  (145  Pac.  812). 

We  said,  in  Allen  v.  Travelers  Prot.  Assn.,  163  Iowa 
217,  at  223,  that  we  have  heretofore  held,  and  again  hold, 
that,  where  death  is  shown  to  have  resulted  from  an  ex- 
ternal,  visible  injury,   a   presumption   will 
3*  JccidentlSJur-     obtain  that  it  was  accidental,  and  not  in- 
«oCne::fehDmp*    tentionally  inflicted,  either  by  the  insured 
visible  injury!      or  by  another  person.     To  the  same  effect 

is  Caldwell  v.  Iotca  St.  Trav.  Men's  Assn.. 
150  Iowa  327,  and  Stere-ns  v.  Continental  Cas.  Co.,  2  N.  I). 
463  (97  N.  W.  862).  The  presumption  is  that  death  was 
due  to  accident.  Jones  v.  United  States  Mut.  Ace.  Assn., 
92  Iowa  652;  Stephenson  v.  Bankers  Life  Assn.,  108  Iowa 
637. 

The  rule  is  stated  thus  in  1  Corpus  Juris  442: 

"The  existence  of  an  intent  on  the  part  of  the  person 
inflicting  the  injury  is  necessary,  and  this  intent  must  be 
to  inflict  the  injury  actually  inflicted;  and  *  *  * 
where  death  ensues  from  the  injury,  it  is  necessary  that 
the  person  inflicting  the  injury  should  have  had  the  in- 
tent to  kill." 

The  intent  to  injure  or  kill,  on  the  part  of  the  person 
inflicting  the  injury,  becomes  an  essential  part  of  the  proof, 
and  the  infliction  of  the  injury  does  not  raise  a  presump- 
tion that  it  was  done  intentionally.  Stevens  v.  Continental 
Cas.  Co.,  12  N.  D.  463  (97  N.  W.  862).  The  case  of  Union 
Ace.  Co.  v.  Willis,  44  Okla.  578  (145  Pac.  812),  lends  much 
support  to  the  claim  of  the  appellee.  In  that  case,  the  death 
was  due  to  a  fracture  of  the  skull  from  a  fall  on  a  hard 
pavement,  and  the  falling  was  the  result  of  a  blow  in  the 
face.  It  is  held  the  insurer  was  not  released  if  the  blow, 
and  not  the  fatal  result,  was  intentionally  inflicted.  In 
Utter  v.  Travelers'  Ins.  Co.,  65  Mich.  545,  deceased  was  a 
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deserter,  and  killed  in  a  bawdy  house  by  a  sheriff,  and  it 
was  held  that  the  design  of  the  sheriff  was  not  to  kill,  but 
to  arrest  and  therefore  it  oould  not  be  held  that  the  death 
was  caused  by  design,  and  the  court  said: 

"The  design  intended  by  the  terms  of  this  policy  must 
be  the  design  that  intended  the  actual  result  accomplished, 
and  not  the  design  of  the  act  itself  which  resulted  in  the 
killing  of  one,  contrary  to  the  design  of  the  act." 

In  Richards  v.  Travelers  Ins.  Co.,  89  Cal.  170,  assured 
came  to  his  death  by  a  blow  inflicted  by  a  third  person, 
while  attempting  to  blackmail  him.  As  to  a  clause  simi- 
lar to  the  one  at  bar,  it  was  held  proper  to  instruct  that, 
if  the  death  was  caused  by  this  blow,  there  might  still  be 
a  recovery  if  the  jury  believed  from  the  evidence  that,  when 
the  blow  was  struck,  the  assailant  did  not  mean  to  kill  the 
deceased ;  that  such  provisions  merely  relieve  from  a  death 
caused  by  the  act  of  one  whose  design  was  to  cause  death 
from  the  act,  and  do  not  include  every  case  where  a  blow 
not  intended  to  kill  unfortunately  and  undesignedly  pro- 
duces death.  In  Raihoay  0.  &  E.  Ace.  Assn.  v.  Drummond, 
56  Neb.  235  (76  N.  W.  562),  assured  was  shot  by  a  robber. 
It  was  held  that,  within  the  meaning  of  the  contract,  his 
death  was  accidental,  so  far  as  insured  was  concerned,  be- 
cause the  court  found  robbery,  and  not  death,  was  intended. 
In  the  case  at  bar,  the  court  could  properly  find  that,  while 
Weyman  intended  to  inflict  an  injury  on  Bobinson  by 
throwing  the  brick,  that  Weyman  had  no  intention  to  kill. 
'  We  hold  the  trial  court  was  warranted  in  holding  that 
no  "intentionally  inflicted  injury"  releases  the  defendant 
from  liability. 

III.  The  policy  provides  there  shall  be  no  liability 
"for  an  accident  while  said  member  is  in  any  degree  under 
the  influence  of  intoxicating  liquor,"  and  it  is  defended 
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that,    at    time    of    the    happening    of    the 

4.  insurance  :         claimed  injury,  assured  was  "in  some  degree 

SScedrn*iiTny     under  the  influence  of  intoxicating  liquor." 

SSFfffluenS^f    The  theory  of  appellant  seems  to  be  that, 

uquorsf  ng         under  this  part  of  the  contract,  being  "in 

some  degree  under  the  influence  of  liquor" 
in  equivalent  to  having  imbibed  intoxicating  liquor  at  the 
time  of  injury.  All  that  said  condition  effects  is  that 
intoxication  in  any  substantial  degree  will  defeat  recovery, 
although  such  intoxication  is  in  no  true  sense  complete. 
It  is  no  bar  to  recovery  that  assured  had  been  drinking  to 
a  considerable  extent,  if  such  drinking  failed  to  produce 
intoxication  in  some  substantial  degree.  We  think  the 
trial  court  was  warranted  in  holding  that  the  assured  was 
not  "under  the  influence  of  intoxicating  liquor/'  in  any 
degree.  Evidence  that  deceased  was  sober  when  he  left 
home  with  two  others,  that  each  drank  from  a  quart  bottle 
of  whisky,  of  which  some  was  left  when  they  returned,  that 
deceased  then  drank  two  glasses  of  wine,  and  that  he  was 
then  injured  by  stepping  into  a  hole,  does  not  show  that 
deceased  was  injured  while  under  the  influence  of  intoxi- 
cating drink,  it  appearing  that  he  was  considered  sober  by 
those  in  company  with  him.  Prader  v.  National  Mas.  Ace. 
Assn.,  95  Iowa  149.  Such  a  clause  does  not  mean  under  the 
influence  of  liquor  whether  intoxicated  or  not.  Standard 
L.  d  Ace.  Ins.  Co.  v.  Jones,  94  Ala.  434  (10  Ko.  530).  Un- 
der the  influence  of  an  intoxicant  or  narcotic  "means  such 
kind  and  degree  of  influence  as  impairs  his  ability  to  care 
for  himself,  and  thus  increases  the  probability  of  injury. 
It  is  equivalent  to  the  word  'intoxication.' "  Bakalars  r. 
Continental  Cos.  Co.,  141  Wis.  43.  The  most  we  can  And 
in  Little  v.  Iowa  St.  Trwo.  Men's  Assn.,  154  Iowa  440,  is 
that  there,  there  wa*  sufficient  evidence  to  sustain  a  verdict 
finding  that  assured  was  in  some  degree  under  the  influence 
of  intoxicating  liquors. 
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We  hold  the  trial  court  did  not  err  in  deciding  that 
the  affirmative  defense  of  being  uhder  the  influence  of  liq- 
uor was  not  proved. 

IV.  In  reaching  these  conclusions,  we  have  applied 
the  rule  that  the  burden  of  proving  affirmative  defenses  in 
the  nature  of  an  exception  which  relieves  it  from  liability 

is  on  the  insurer  (Smith  v.  Aetna  Life  Ins. 
5.  insuhancb:         Co.,   115   Iowa  217;    Vernon  v.  Iowa  St. 

accident  insgr-  ?  7 

Xe  defends:      TmV-  M&n'8  As8tl-'  158    IoWft  597>    R«®*WI 

burden  on  in-      0   &  K  Acc  Ag8n   v  Drummond,  56  Neb. 

235  [76  N.  W.  562]),  and  the  rule  that, 
"when  a  stipulation  or  exception  found  in  a  policy  of  in- 
siirance  emanating  from  the  insurers  is  capable  of  two 
meanings,  the  one  is  to  be  adopted  which  is  most  favorable 

to  the  insured"  (Utter  v.  Travelers  Ins.  Co., 

e.  Insurance:         65  Mich.  545;    Stmpkins  v.  Hawkeye  Com. 

ance :  con-     "     Men's  Assn.,  148  Iowa  543) ;   and  the  terms 

tract :    con- 
struction most      of     an     exception     are     to     be     construed 

favorable  to  r 

insured.  most  strongly  against  the  insurer.     Vernon 

v.  Iowa  State  Trav.  Men's  Assn.,  158  Iowa 
597. 

V.  The  two  further  assignments  are  that  the  court 
erred  in  granting  the  motion  of  the  plaintiff  for  a  continu- 
ance, and  allowing  plaintiff  to  reopen  the  case.     We  are 

cited  to  Code  Section  3663,  which  provides 

*'  «onAof  cvl^*      *^a^  a  continuance  shall  not  be  granted  for 

uanceV   conttn"     any  cause  growing  out  of  the  fault  of  the 

party  applying  therefor,  but  that,  subject  to 
the  foregoing,  it  may  be  granted  for  any  cause  which  satis- 
fies the  court  that  substantial  justice  will  thereby  be  pro- 
moted. It  appears,  in  a  motion  for  continuance  made  by 
plaintiff,  that  deceased  was  injured  in  Florida;  that  plain- 
tiff served  notice  to  take  depositions  of  witnesses  in  that 
state;    that  defendant  elected  to  cross-examine  these  wit- 
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nesses  orally,  and  declined  to  stipulate  to  take  defendant's 
testimony  in  chief  at  this  time  or  at  some  later  time  by 
orally  examining  the  witnesses  for  defendant  in  Jackson- 
ville, Florida ;  that,  instead,  defendant  took  the  rather  un- 
'  usual  course  of  bringing  its  witnesses  to  Iowa  from  Flori- 
da ;  that  two  of  these  surprised  the  plaintiff  by  giving  tes- 
timony contradictory,  in  material  matters,  of  the  testimony 
these  witnesses  had  given  at  the  inquest,  the  record  of  which 
had  been  examined  by  the  attorneys  for  the  plaintiff;  that 
there  are  no  witnesses  nearer  than  Jacksonville,  Florida, 
by  whom  plaintiff  can  fully  and  completely  show  what  the 
testimony  of  these  two  witnesses  for  defendant  was  at  the 
inquest ;  and  that  to  show  this  it  was  necessary  to  take  the 
depositions  of  certain  persons  named.  Over  the  resistance 
that  no  due  diligence  had  been  shown,  the  court  continued 
the  cause  to  the  next  term;  and  this  action  is  now  com- 
plained of.  A  clear  case  of  surprise  was  made  out, — we 
might  say,  justifiable  surprise:  at  least,  it  was  not  negli- 
gent to  be  surprised.  It  is  probably  true  that  some  of  the 
witnesses  whose  deposition  was  taken  gave  cumulative  tes- 
timony. But  taking  the  deposition  of  any  one  witness 
necessitated  the  continuance,  and  no  prejudice  could  pos- 
sibly result  because,  in  the  time  granted  by  the  continu- 
ance, a  cumulative  deposition  was  also  taken.  And  the 
granting  of  a  continuance  differs  from  the  overruling  of  an 

application  for  a  continuance.    Ordinarily, 

8'  ror  *A  tttaiD- BR     no   substantial  prejudice  can    result  from 

£Sm?^8DSr:or.    granting  a  continuance.    But  even  if  that 

were  not  so,  it  would  be  idle  to  reverse  be- 
cause a  continuance  was  erroneously  granted.  If  the  re- 
versal were  grounded  solely  upon  the  granting  of  a  continu- 
ance, a  remand  would  be  ordered,  even  in  an  appeal  on  the 
equity  side.  No  matter  how  erroneous  it  was  to  grant  the 
continuance,  the  evidence  obtained  during  the  continuance 
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period  could  be  used  on  the  new  trial,  no  matter  how  erro- 
neous it  was  to  grant  an  opportunity  to  obtain  it.  It  fol- 
lows that  such  a  reversal  could  accomplish  nothing  but  the 
infliction  of  cost*,  and  we  do  not  reverse  to  accomplish  only 

that.     Probably  these  are  the  reasons  for 

9.  apfbalandBr.    ^e  ni'e  that  granting  of  a  continuance  is 

8&nanwaaid°n     larSely  discretional  and  will  not  ordinari- 

Jaae*1^^-        ly  to  interfered  with  on  appeal. 

coSSf7  w  The  remaining  assignment  is  that   it 

was  error  to  reopen  the  case  by  the  decree, 
and  allow  plaintiff  to  introduce  additional  evidence  in 
chief.  It  is  again  difficult  to  see  how  such  a  ruling  could 
have  been  prejudicial,  in  any  event;  and  no  serious  claim 
is  made  that  it  was  so.  And  what  we  have  said  as  to  dis- 
cretion in  granting  a  motion  for  a  continuance  applies  here, 
as  well. 

We  are  of  opinion  that  the  decree  must  stand. — Af- 
firmed. 

Ladd,  C.  J.,  Evans,  Gaynor,  and  Prbston,  JJ.,  concur. 


W.  P.  Robnpeld,  Appellee,  v.  L.  L.  Poston,  Appellant. 

SALES:     Pleading— Allegation  of  Freedom  from  Contributory  Negli- 

1  gence.  In  a  suit  of  breach  of  warranty  that  swine  sold  were 
free  from  all  infection,  and  had  been  immunized,  it  was  not 
necessary  for  the  plaintiff  to  allege  freedom  from  contributory 
negligence,  the  burden  being  on  the  defendant  to  prove  that 
any  injuries  were  caused  by  acts  of  the  plaintiff. 

PARTNERSHIP:     Liability    of    Partners — Breath    of    Warranty— 

2  Against  One  or  AIL  An  action  will  lie  on  a  breach  of  war- 
ranty against  an  individual  member  of  a  partnership,  or  against 
one  member  and  against  the  partnership.  Section  3468,  Code, 
1897. 

APPEAL   AND   ERROR:     Liability  of  Partners— Evidence— Harm- 

3  less  Error.    In  an  action  against  an  individual  member  of  a 

Vol.    186    Ia.— 49. 
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partnership  which  sold  swine,  the  defendant  suffered  no  preju- 
dicial error  by  exclusion  of  evidence  offered  by  him  that  the 
swine  belonged  to  the  partnership,  as  the  fact  that  they  belonged 
to  the  partnership  would  not  prevent  liability  against  him. 

EVIDENCE:     Breach  of  Warranty — Statement  of  Agent — Admissl- 

4  bility.  In  a  suit  on  breach  of  warranty  that  swine  sold  were 
free  from  all  infection,  and  had  been  immunized,  where  the  hogs 
had  been  offered  for  sale  at  an  auction,  and  then  had  been  with- 
drawn, and  thereafter  the  plaintiff  purchased  them,  held  that 
evidence  that  the  auctioneer  at  the  sale  offered  the  hogs  under 
a  guarantee  that  they  had  been  vaccinated,  and  were  immune 
from  cholera,  was  properly  admitted,  as  tending  to  prove  the 
warranty  alleged. 

APPEAL  AND  ERROR:    Instructions — Conflict  between  Exception  to 

5  Instruction  and  Assignment.  Although  an  instruction  in  a  suit 
on  a  warranty  failed  to  charge  that  the  buyer  could  not  recover 
unless  he  relied  upon  the  warranty,  an  assignment  of  error 
in  relation  thereto  will  not  be  considered  where  the  complaining 
party  excepted  to  the  very  instruction,  as  being  in  error  in  sub- 
mitting to  the  jury  the  question  as  to  whether  the  buyer  did  so 
rely,  without  any  evidence  to  support  the  same;  as  the  excep- 
tion, which  controls,  concedes  that  the  thing  which  it  is 
claimed  it  was  error  to  omit,  was  not  omitted. 

Appeal  from  Pottawattamie  District  Court. — Thomas  Ar- 
thur, Judge. 

April  14,  1919. 

Rehearing  Denied  July  2,  1919. 

The  plaintiff  alleges  that  defendant  represented  certain 
swine  claimed  by  plaintiff  to  have  been  bought  of  defend- 
ant were  free  from  all  infection,  and  had  been  duly  im- 
munised, and  warranted  that  this  was  so;  and  that,  in  re- 
liance, he  bought  and  paid  for  said  animals.  He  alleges 
that  this  warranty  was  breached,  to  his  damage.  He  has 
verdict  and  judgment,  and  defendant  appeals. — Affirmed. 
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Killptwk  &  Nortlvrop  and  Tiriley,  Mitchell  &  Pryor,  for 
appellant. 

Qenung  A  Qenung  and  J.  J.  Hess,  for  appellee. 

Salinger,  J. — I.  The  petition  contained  no  averment 
that  the  plaintiff  was  himself  free  from  contributory  negli- 
gence.    By  motion  to  direct  verdict,  and  by  an  exception  to 

an  instruction,  defendant  asserted  that  a 

1.  salbs  :  plead-      verdict  should  be  directed  for  defendant  be- 
ing: allegation 
of  freedom  from    cause  this  allegation  was  lacking.    We  are 

contributory  ^  ° 

negligence.  of  opinion  that  this  insistence  is  based  up- 

on a  misapprehension  of  the  issues.  It  is 
only  when  the  plaintiff  alleges  that  he  was  damaged  by 
some  negligence  of  the  defendant's  t^at  it  is  incumbent  for 
the  plaintiff  to  add  that  he,  himself,  in  no  manner  con- 
tributed to  this  negligence.  But  this  is  a  suit  on  breach  of 
warranty.  The  question  of  whether  the  plaintiff  was  him- 
self negligent  gets  into  the  case  by  an  allegation  in  answer 
that,  even  if  there  was  a  breach  of  warranty,  whatever 
damage  the  plaintiff  has  suffered  was  due  to  his  own  neg- 
iigence.  This  does  not  present  whether  there  was  negligence 
by  the  defendant  and  contribution  thereto  by  the  plaintiff, 
but  urges  the  affirmative  defense  that  nothing  suffered  by 
the  plaintiff  was  due  to  any  act  of  the  defendant's.  The 
issue  is  not  one  of  negligence  and  contribution,  but  of  proxi- 
mate cause  of  damages.  The  answer  of  the  defendant  right- 
ly assumed  the  burden  on  this  issue.  It  was  for  the  defend- 
ant to  prove  that  any  injury  suffered  was  caused  wholly  by 
the  act  of  the  plaintiff.  It  follows  it  was  not  the  duty  of  the 
plaintiff  to  disprove  what  the  defendant  had  the  burden  of 
proving.  He  was  not  bound  to  make  an  advance  denial  of 
affirmative  defenses  by  pleading  such  denial  in  his  petition. 
It  follows  there  was  no  error  in  overruling  the  motion  to 
direct  verdict,  in  so  far  as  it  was  based  on  the  ground  that 
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plaintiff  had  failed  to  plead  something  that  it  was  essential 
for  him  to  plead.  So  of  overruling  said  exception  to  in- 
structions. 

II.  Defendant  was  not  permitted  to  show  that  what- 
soever may  have  been  sold  to  plaintiff  was  the  property  of 
the  partnership  of  Poston  &  Clark,  of  which  the  defendant 

was  a  member.    Plaintiff  gained  nothing  by 

2*  uabmtyBo?IP:      limiting   his  suit  to  one  against  a   single 

KeaciMrf  war-     partner.     If  it  would  have  been  of  advan- 

one  or  an*  n8t     tage  to  plaintiff  to  bring  in  the  partnership 

and  both  partners,  and  he  saw  fit  to  seek 
judgment  against  one  partner  only,  such  loss  of  advantage 
is  plaintiff's,  and  he  is  not  complaining.  He  had  a  right 
thus  to  narrowr  his  claim,  because  Section  3468  of  the  Code 
permits  an  action  to  be  brought  against  a  partnership  as 
such,  or  against  all  or  either  of  the  individual  members,  or 
against  the  partnership  and  all  the  members  thereof.  De- 
fendant ought  not  to  object  because  plaintiff  was  content 
with  less  suit,  and  possibly  with  less  results  from  the  suit, 
than  he  might  have  brought  or  had.  The  defendant  was  at 
liberty  to  bring  in  the  partnership  and  the  other  partner, 
if  he  thought  that  would  advantage  him.  The  plaintiff 
should  not  be  made  to  suffer  a  reversal  because  defendant 
failed  to  exercise  that  right.  For  that  matter,  it  is  difficult 
to  see  how  the  defendant  lost  anything;   for,  if  it  be  as- 

i 

sumed  that  one  partner  sold  the  partner- 

3.  appial  and        ship    property,    and    that,    if   anyone   was 

of  partners :   y    liable,  it  was  the  selling  partner,  the  other 

evidence: 

harmless  error,    partner,  and  his  partnership,  then,  on  judg- 
ment going  against  the  selling  partner,  he 
certainly  had  the  right  to  be  indemnified  by  the  partnership 
and  the  other  partner.    It  appears  without  substantial  con- 
flict that  the  claimed  single  partner  did  do  the  selling.    So 
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we  hold  that  the  exclusion  of  this  testimony  deprived  the 
defendant  of  no  substantial  right. 

III.  Certain  testimony  was  received  over  the  objec- 
tion of  defendant.  The  court  refused  to  strike  same.  It 
also  declined  to  charge  that  said  matters  constituted  no 
.  „  evidence  of  warranty.     To  pass  upon  this 

4.  Evidence  :  "  r 

warranty-  ruling  necessitates  some  amplification. 

talent  f  Defendant  brought  a  herd  of  hogs  from 

admissibility.  Missouri  to  Council  Bluffs.  He  intended  to 
sell  them  in  Mineola,  and  at  auction.  There  had  been  hog 
cholera  at  Mineola.  An  acquaintance  of  defendant's  ad- 
vised him  that  he  could  sell  at  Mineola  if  the  hogs  were 
vaccinated ;  and  defendant  had  this  done.  He  then  shipped 
to  Mineola,  and  began  an  auction  sale.  He  employed  one 
McKenzie  as  auctioneer,  and  McKenzie  acted.  The  testi- 
mony of  the  auctioneer,  which  is  one  of  the  subjects  of  the 
present  complaint,  was  this: 

"Before  the  sale,  Poston  handed  me  the  certificate  from 
the  veterinary,  Dr.  Hollingsworth,  and  asked  me  to  read 
that,  and  I  did.  He  said  he  would  guarantee  the  hogs  to 
be  vaccinated,  as  near  as  I  can  remember.  He  said  he 
guaranteed  these  hogs  to  be  vaccinated,  and  immune  from 
cholera;  that  is  the  representation  I  sold,  or  tried  to  sell, 
them  under." 

Other  testimony  objected  to  was  that  of  four  persons 
present,  who  testified  that  the  auctioneer  said  the  hogs  were 
guaranteed  to  be  immune.  Both  plaintiff  and  defendant 
were  present.  Some  question  was  raised  about  a  guarantee, 
and  an  abortive  attempt  to  get  a  veterinarian  on  the  tele- 
phone was  made.  Defendant  then  declared  he  knew  the 
hogs  had  been  vaccinated,  and  had  himself  assisted  in  the 
operation.  After  all  this  had  been  said  and  done,  the  auc- 
tioneer sold  some  of  the  herd,  and  plaintiff  bought  part. 
After  the  sale  had  proceeded  for  a  short  time,  defendant 
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became  dissatisfied  with  the  results,  and  had  the  sale  de- 
clared off.  He  secured  a  return  of  all  that  had  been  sold. 
Practically  immediately  after  this,  plaintiff  made  a  private 
arrangement,  whereby  plaintiff  took  the  entire  herd.  The 
jury  could  find  that,  in  this  private  arrangement,  defendant 
said  he  would  re-vaccinate  the  hogs  if  they  took  sick.  Plain- 
tiff took  the  animals  home,  and  sold  part  of  them.  When 
these  died  of  cholera,  he  reimbursed  the  persons  to  whom 
he  had  sold,  to  the  extent  of  the  purchase  price.  The  re- 
mainder of  the  herd  either  died  of  cholera  or  became  worth- 
less. The  sale  occurred  on  March  5th;  the  hogs  began  to 
die  on  the  13th ;  on  the  14th,  defendant  was  notified  of  the 
fact;  on  the  20th,  he  came,  with  the  veterinarian,  to  inves- 
tigate. When  the  veterinarian  came,  some  of  the  pigs  were 
dead.  He  pronounced  that  they  had  died  from  pneumonia, 
and  based  his  opinion,  in  part,  upon  a  post  mortem.  He 
declared  a  vaccination  would  do  no  good,  and  the  plaintiff 
acquiesced. 

It  may  be  conceded,  for  the  sake  of  argument,  the  jury 
could  have  found  that  the  alleged  warranty  limited  the 
remedy  of  the  plaintiff  to  have  defendant  furnish  re-vaccina- 
tion. It  could  also  find  that  that  was  not  the  limitation  up- 
on the  warranty,  and  that  the  auctioneer  and  the  defend- 
ant, in  the  presence  of  the  plaintiff,  made  the  statements 
found  in  the  testimony  objected  to.  That  being  so,  it  would 
seem  that  the  testimony  received  was  rightly  received.  As- 
suming authority  in  the  auctioneer,  what  the  testimony 
tends  to  show  he  said  certainly  tends  to  prove  the  warranty 
alleged.  There  can  be  no  serious  question  about  want  of 
authority,  because  the  defendant  was  present  when  the 
statement  was  made  by  the  auctioneer,  and  defendant  him- 
self made  substantially  a  like  statement.  We  gather,  then, 
that  the  real  objection  is  the  untenable  one  that  the  auc- 
tioneer acted  without  authority,  or  beyond  the  scope  of  his 
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authority.  That  this  is  the  theory  of  the  complaint  is 
strongly  indicated  by  the  citation  of  Baudowine  v.  Qrimes, 
64  Iowa  370 ;   but  the  case  is  not  in  point.    It  holds  that : 

"The  doctrine  that  a  discharged  agent  may,  under  some 
circumstances,  bind  his  former  principal  to  the  extent  of 
the  authority  with  which  he  had  been  apparently  clothed, 
has  no  application  beyond  the  claims  of  the  agent." 

Though  Lindmeier  v.  Monahcm,  64  Iowa  24,  is  not 
strictly  in  point,  it  does  have  substantial  bearing  in  support 
of  the  action  below.  In  the  Lindmeier  case,  certain  fraudu- 
lent representations  had  been  made,  which  induced  the 
plaintiff  to  buy  from  another,  and  we  said : 

"If  it  should  appear  that  Studman  had  no  authority 
from  defendants  to  make  the  fraudulent  representations, 
the  case  is  the  same.  It  cannot  be  doubted  that,  with 
knowledge  and  consent  of  the  defendants,  Studman  took 
part  in  the  negotiations  leading  to  the  purchase,  in  the 
course  of  which  the  false  representations  were  made.  The 
object  of  their  negotiations  was  the  benefit  of  defendants 
by  securing  a  purchaser.  Studman  will  be  regarded  as  de- 
fendants' agent,  and  they  will  be  responsible  for  the  fraud." 

In  one  word,  the*  evidence  received  relevantly  support- 
ed the  theory  of  the  plaintiff,  with  which  the  jury  agreed. 
Sufficient  foundation  appeared  so  that,  if  made,  the  state- 
ments would  bind  the  defendant.  Therefore,  we  hold  that 
there  was  no  error  in  receiving  and  retaining  this  testi- 
mony, and  letting  the  jury  say,  as  a  question  of  fact,  with 
the  aid  of  such  testimony  that  the  claim  of  plaintiff  was  es- 
tablished. 

IV.  It  is  urged  the  court  erred  because  Instruction 
4,  given,  fails  to  charge  the  jury  that,  unless  the  plaintiff 
proved  that  he  relied  on  the  warranty,  he  had  failed  to 
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prove  his  case.  Before  we  may  consider 
5.  appeal  and  whether  the  alleged  omission  would  consti- 

error  *  instmc- 

tions:' conflict       tute  error,  it  is  necessary  to  dispose  of  a 

between  excep- 
tion to  instruc-     practice  point.     Instruction  4  does  fail  so 

tlon  and  a»-  r  r 

sisnment.  to  charge.     The  exceptions  to  that  instruc- 

tion, in  so  far  as  they  deal  with  this  point, 
are  that  the  court  erred  in  giving  this  instruction,  because 
same  submits  to  the  jury  whether  or  not  the  defendant  war- 
ranted the  hogs  to  be  immune,  and  whether  the  plaintiff  re- 
lied on  such  warranty,  though  there  is  no  warrant  in  the 
record  for  the  submission  of  that  question  to  the  jury. 

We  are  unable  to  see  how  we  can  entertain  the  error 
assignment  now  made  on  this  instruction.  Review  there- 
of is  limited  by  the  exceptions  taken.  A  sufficient  excep- 
tion may  not  entitle  to  review,  if  the  brief  does  not  meet 
the  rules.  But  no  brief  will  obtain  review  in  so  far  as  the 
brief  goes  beyond  the  exception  taken.  Powers  v.  Iowa 
Glue  Co.,  183  Iowa  1082.  Now,  here  is  a  complaint  that  the 
court  erred  in  failing  to  include  certain  things  in  a  stated 
instruction.  Here  is  an  exception  that  the  court  erred  be- 
cause  it  did  put  into  the  instruction  the  very  thing  the 
omission  of  which  the  assignment  complains  of.  We  think 
the  exception  controls,  and  that,  for  the  purposes  of  re- 
viewing this  assignment,  we  must  meet  the  claim  that  it 
was  error  to  omit  a  stated  thing  from  the  instruction  by 
holding  that  the  exception  concedes  that  that  thing  was  not 
omitted  therefrom. 

The  judgment  is — Affirmed. 

m 

Ladd,  C.  Jv,  Evans  and  Preston,  JJ.,  concur. 
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J.  I.  Kutlbdgb,  Appellant,  v.  Julia  P.  Wright,  Appellee. 

HOMESTEAD:     Acquisition    and    Establishment— Pre-Existing   Lia- 

1  bilities — Evidence.  Evidence  reviewed,  in  creditor's  suit  to 
subject  homestead  to  lien  of  claim,  and  held  sufficient  to  sus- 
tain finding  of  trial  court  that  acquisition  of  the  homestead 
(a)  antedated  the  accrual  of  claim,  and  (b)  was  not  subject 
to  lien  of  claim. 

APPEAL  AND  ERROR:     Grounds  for  Review— Issues  not  Pleaded. 

2  Issue  of  partnership,  not  tendered  in  petition,  to  have  lands 
subjected  to  claims,  will  not  be  considered  on  appeal. 

BANKRUPTCY:     Right   of   Bankrupt— Exemption   of   Homestead— 

3  Remedies.  Plaintiff,  having  appeared  in  the  bankruptcy  court, 
and  asked  that  the  proceedings  looking  to  the  discharge  of  the 
bankrupt  be  suspended  for  a  reasonable  time,  so  that  he  could 
pursue  a  remedy  in  the  state  court  to  establish  a  lien  upon 
bankrupt's  homestead,  on  the  ground  that  his  claim  antedated 
acquisition  of  the  homestead,  cannot  maintain  in  the  state 
court  that  there  was  no  such  homestead   right. 

PARTNERSHIP:     Dissolution — Creditors.     A  partnership  never  die- 

4  solved  by  contract  or  notice  continues  to  exist  as  to  creditors. 

HOMESTEAD:     Acquisition  and  Establishment — Legal  Title — Occu- 

5  pancy — Extent  of  Interest.  It  is  not  essential  to  the  acquisi- 
tion of  a  homestead  that  the  claimant  have  a  complete  legal 
title,  although  it  is  essential  that  he  have  a  sufficient  title  to 
justify  occupancy  on  a  claim  of  homestead;  and  the  limita- 
tions under  Section  2978,  Code  Supp.,  1913,  as  to  area  and  value, 
are  such  that,  if  his  title  be  imperfect  or  incomplete,  he  may 
acquire  the  homestead  right  within  the  statutory  limit  of  such 
date,  and  may  thereafter  perfect  or  complete  his  title,  or  im- 
prove or  add  to  its  value,  and  the  date  of  its  acquisition  is  not 
affected  thereby. 

Appeal  from  Webster  District  Court. — K.  M.  Wrkuit, 

Judge. 

March  14,  1919. 

Rehearing  Denied  July  2,  1919. 
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Suit  in  equity  whereby  the  plaintiff,  as  a  creditor, 
seeks  to  establish  his  claim  as  a  lien  upon  the  alleged  home- 
stead of  the  debtor  defendant,  on  the  ground  that  the 
claims  of  the  plaintiff  accrued, prior  to  the  acquisition  of 
the  homestead.  There  was  a  decree  dismissing  the  petition, 
and  the  plaintiff  has  appealed. — Affirmed. 

E.  H.  Johnson  and  Mitvfvell  &  Files,  for  appellant. 

H.  W.  Rtowe  and  Healy  d  Faville,  for  appellee. 

Evans,  J. — I.  The  property  upon  which  the  plaintiff 
seeks  to  establish  a  lien  is  a  residence  property,  comprising 
about  10  acres  of  ground,  and  situated  outside  the  cor- 
porate limits  of  the  city  of  Fort  Dodge.  About  the  year 
1912,  the  plaintiff  became  the  creditor  of  the  defendant. 
Later,  he  acquired  by  assignment  the  claims  of  the  other 
creditors  of  the  defendant.  These  claims  also  accrued  about 
the  year  1912,  and  the  plaintiff  is  seeking  the  same  relief 
as  to  all  such  claims.  In  the  year  1917,  the  defendant  filed 
a  voluntary  petition  in  bankruptcy.  She  listed  the  plain- 
tiff and  all  his  assignors  as  creditors.  She  also  scheduled 
the  real  estate  above  described  as  her  only  property,  and 
claimed  the  same  as  a  homestead.  By  order  of  the  bank- 
ruptcy court,  it  was  set  apart  to  her  as  exempt.  Later,  the 
plaintiff  filed  a  petition  in  the  bankruptcy  court,  asking 
that  proceedings  looking  to  a  discharge  of  the  defendant 
in  bankruptcy  be  suspended  for  a  reasonable  time,  whereby 
the  plaintiff  might  pursue  his.  remedy  in  the  state  court  to 
establish  a  lien  upon  the  homestead  on  the  ground  already 
indicated.  Such  order  was  entered  as  prayed  in  the  bank- 
ruptcy court. 

Though  the  defendant  has  been  adjudicated  a  bank- 
rupt, and  though  her  claim  of  homestead  exemption  has 
been  allowed,  no  order  of  discharge  in  bankruptcy  has  been 
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entered    in    her    behalf.      The    controlling 

lm  ?c0ufsitionDand    question  of  fact  in  the  case  is:    Did  the 

?re-eadsttn|niia-    acquisition  of  her  homestead  by  the  defend- 

Bnmes:  e&        ant  antedate  the  year  1912?    The  plaintiff 

contends  that  the  date  of  the  acquisition  of 
the  homestead  was  October  11,  1913,  on  which  date  the  de- 
fendant received  a  deed  of  the  property  from  one  S.  J. 
Robertson  and  wife.  The  defendant,  however,  contends  that 
she  acquired  an  interest  in  the  property  on  November  28, 
1903,  and  that  she  entered  into  the  actual  occupancy  of  the 
same  as  a  homestead  in  May,  1904,  and  that  she  has  con- 
tinued in  such  occupancy  ever  since.  It  is  proved  beyond 
question  that,  on  November  28,  1903,  the  defendant  and 
Agnes  Gannon  Robertson  joined  in  the  purchase  of  such 
property  from  E.  A.  and  Martha  Wood.  Wood  held  the 
property  by  contract  from  the  Wahkonsa  Investment  Com- 
pany. The  purchasers  paid  $200  to  Wood  as  a  first  pay- 
ment, and  Wood  and  wife  assigned  the  contract  to  the  de- 
fendant and  her  associate.  Later,  the  Wahkonsa  Invest- 
ment Company  conveyed  the  property  to  the  defendant  and 
her  associate.  The  property  was  so  conveyed  subject  to 
incumbrances,  the  balance  of  the  purchase  price  being  rep- 
resented by  notes  signed  by  the  defendant  and  her  associate. 
As  to  these  matters,  the  receipt  for  the  purchase  money, 
the  assignment  of  the  contract,  and  the  deed  from  the 
Wahkonsa  Investment  Company  are  all  in  evidence.  The 
plaintiff  went  into  the  actual  occupancy  under  this  title,  as 
already  indicated,  in  May,  1904.  Agnes  Gannon  Robertson 
also  lived  with  the  defendant  in  the  same  h6me. 

There  can  be  no  question  but  that  the  defendant  ac- 
quired a  right  of  homestead  at  the  beginning  of  her  occu- 
pancy, in  1904.  Nor  could  there  be  any  question  as  to  the 
continuance  of  her  homestead  right  from  that  date  until  now, 
were  it  not  for  some  subsequent  transfers.    Shortly  after  the 
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acquisition  of  the  property,  the  two  grantees  conveyed  the 
same  to  one  Neville.  It  is  claimed  by  defendant  that  this 
conveyance  was  intended  only  as  security  for  a  debt,  and  was 
protected  by  a  contract  from  Neville  for  a  reconveyance.  Ne- 
ville did  later  reconvey,  but  the  reconveyance  was  to  Agnes 
Gannon  Robertson.  Later,  Agnes  Gannon  Robertson  con- 
veyed the  same  to  her  father-in-law,  S.  J.  Robertson,  who 
held  the  legal  title  thereafter  until  October  11,  1913,  when 
he  conveyed  the  same  to  this  defendant.  Neville  was  never 
in  actual  possession  of  the  property,  nor  does  it  appear  that 
he  ever  claimed  the  right  to  possession.  The  same  is  true 
of  S.  J.  Robertson.  The  defendant  has  continued  in  pos- 
session at  all  times  since  May,  1904.  Her  associate,  Agnes 
Gannon  Robertson,  lived  with  her  until  1911,  since  which 
time  the  possession  of  the  defendant  has  been  exclusive. 
The  conveyance  to  the  defendant  by  S.  J.  Robertson  in 
1913  was  made  pursuant  to  a  settlement  between  the  de- 
fendant and  her  associate,  Agnes  Gannon  Robertson.  Un- 
der that  settlement,  Agnes  Gannon  Robertson  relinquished 
to  the  defendant  all  her  right  to  the  property,  subject  to 
the  payment  of  $700,  for  which  amount  the  defendant  gave 
her  note,  secured  by  a  mortgage  on  the  property. 

The  evidence  which  we  have  here  set  forth  would  be 
very  satisfactory,  as  supporting  the  contention  of  the  de- 
fendant, were  it  not  for  certain  conduct  of  the  defendant 
had  in  1911  and  in  1913,  which  was  somewhat  inconsistent 
with  her  present  contention.  In  1911,  a  written  settle- 
ment of  some  matters  was  had  between  her  and  her  asso- 
ciate, Agnes  Gannon  Robertson,  wherein  the  ownership  of 
the  property  in  question  is  assumed  to  be  in  the  said  Agnes 
Gannon  Robertson,  and  whereby  the  defendant  stipulates 
for  the  first  right  of  purchase.  Again,  in  1913,  she  began 
an  action  at  law  against  Agnes  Gannon  Robertson,  and 
attached  the  property  in  question  as  that  of  such  defendant. 


July  1919]  Kutlrdgb  v.  Wright.  781 

The  explanation  of  these  inconsistencies  is  that  reference 
was  had  only  to  the  interest  which  her  associate  had  in  the 
property.  It  is  not  a  very  satisfactory  explanation.  On 
the  other  hand,  the  outstanding  fact  in  the  case  is  the 
long-continued  occupancy  of  the  property  as  a  homestead 
by  the  defendant,  supported,  as  it  is,  by  undoubted  evidenc- 
es of  title  in  the  original  occupation.  Nor  is  there  any 
other  evidence  that  Agnes  had  become  the  exclusive  owner 
of  the  property,  except  the  alleged  admissions  of  the  de- 
fendant.  On  this  question  of  fact,  therefore,  we  are  not 
disposed  to  interfere  with  the  finding'  of  the  trial  court. 
The  case  is  quite  as  strong  in  its  facts  in  favor  of  the  de- 
fendant as  was  the  recent  case  of  Perry  v.  Adams,  179 
Iowa  1215. 

II.  On  the  trial,  the  plaintiff  developed  evidence  tend- 
ing to  show  the  existence  of  a  partnership  between  the  de- 
fendant and  Agnes  Gannon  Robertson.    On  the  theory  of 

such  partnership,  he  argues  that  there  was 
2.  appeal  and         no  right  of  homestead  to  the  individual  in 

ebbob :  grounds 

iSroes^not '         *^e  Partners^P  property,  and  that  this  is 
pleaded.  especially  so  where  the  partnership  is  in- 

solvent. The  issue  thus  argued  was  not 
tendered  in  the  petition.  We  will  not,  therefore,  pursue 
it.  Furthermore,  the  plaintiff  would  be  in  no  position  to 
make  such  a  contention,  even  by  his  pleadings.  It  is  be- 
cause the  bankruptcy  court  found  the  home- 
3'  ^h£*fFbaTk  s*ead  right  as  existing  that  the  plaintiff  has 
SJmo^home^       **een   P6™***^   *°  pursue  his   remedy   in 

Btead :  remedies     ^fty    in    the   state    ^nTt    to   establish    hiri 

claim  as- a  lien  thereon  to  the  exclusion  of 
the  general  creditors,  on  the  ground  that  his  claim  ante- 
dates the  acquisition  of  the  homestead.  If  the  bankruptcy 
court  had  found  in  accordance  with  the  plaintiff's  present 
contention,   that   the  property   was   partnership   property. 
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and  tha^  therefore,  the  defendant  had  no  right  of  home- 
stead therein,  the  plaintiff*  could  never  have  found  his  way 
into  the  state  court  to  pursue  his  present  remedy.  He 
would  have  remained  in  the  bankruptcy  court,  and  would 
have  participated  with  all  other  creditors  in  the  distribu- 
tion of  the  property  upon  which  he  now  claims  a  lien  in 

preference    to    the    general    creditors.      If 
4.  pabtnbeship:     there  was  a  partnership,  it  was  never  dis- 
creditora.  solved,  in  any  formal  sense,  either  by  con- 

tract or  notice.  As  to  the  creditors,  there- 
fore, it  would  continue  to  exist.  It  is  sufficient  to  say, 
therefore,  that  the  point  is  not  available  to  the  plaintiff. 

III.    It  appears  that,  in  the  final  settlement  between 
the  defendant  and  Agnes  Gannon  Robertson,  whereby  the 
property  was  conveyed  by  S.  J.  Robertson  to  the  defend- 
ant,  it   was   provided   that   the   defendant 
should  hold  Agnes  Gannon  Robertson  harm- 
eetobiuhmeD^    less   a^ainfi*  anJ  joint  liability  for  debts 
ceupincyle  :ex-°      jointly   incurred  by  them.     It   is  argued, 
terest.f  ln~  therefore,  that  this  was  an  undertaking  on 

the  part  of  the  defendant  to  pay  all  debts 
for  which  she  and  Agnes  Gannon  Robertson  were  jointly 
liable,  and  that  such  undertaking  was  a  part  of  the  pur- 
chase price  in  the  final  acquisition  of  the  title  to  the  real 
estate.  It  is  further  argued  that  the  purchase  price  neces- 
sarily antedates  the  acquisition  of  the  homestead,  and  that, 
for  this  reason  alone,  the  claims  of  the  plaintiff  should  be 
established  as  liens  upon  the  same.  It  does  not  appear 
that  the  claims  in  question  were  joint  liabilities  of  the 
defendant  and  Agnes  Gannon  Robertson.  They  ceased  their 
joint  affairs  on  or  before  September,  1911,  and  it  does  not 
appear  that  Agnes  Gannon  Robertson  had  anything  to  do 
thereafter  with  any  transaction  jointly  with  the  defendant. 
The  claims  held  by  plaintiff  arose  subsequently  to  such  date. 
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His  principal  claim  is  a  promissory  note,  signed  by  the  de- 
fendant alone.  Furthermore,  the  date  of  the  purchase  of 
the  outstanding  interest  of  Agnes  Gannon  Robertson  in  the 
property  occupied  by  the  defendant  as  a  homestead  was 
not  the  date  of  the  acquisition  of  the  homestead.  It  is  not 
essential  to  the  acquisition  of  a  homestead,  within  the 
meaning  of  the  statute,  that  the  claimant  have  a  perfect  or 
complete  legal  title.  It  is  essential  that  he  have  a  suffi- 
cient title  to  justify  his  occupancy.  Occupancy  under  such 
a  title  will,  justify  a  claim  of  homestead  right,  subject  to  the 
limitations  of  the  statute.  Under  Section  2978,  Code  Sup- 
plement, 1913,  certain  limitations  are  put  upon  the  area 
and  value  of  a  homestead.  It  shall  not  exceed  one  half  an 
acre  in  area  in  a  citv,  nor  exceed  40  acres  outside  a  citv, 
except  that  it  may  be  enlarged  to  a  valuation  of  $500.  In 
Yates  v.  McKibbeti,  66  Iowa  357,  it  was  held  that  these 
dimensions  and  value  are  fo  be  ascertained  on  the  basis  of 
a  fee-simple  title,  even  though  the  actual  title  of  the  claim- 
ant be  less  than  a  fee-simple  title.  If  a  homesteader  own 
an  undivided  one-half  interest  in  80  acres  of  land,  he  may  not 
assert  a  homestead  right  in  the  entire  80  acres,  nor  treat 
his  undivided  half  as  the  equivalent  of  40  acres.  His  home- 
stead right  will  be  confined  to  an  area  of  40  acres,  even 
though  his  title  be  only  an  undivided  half  thereof.  The 
logical  corollary  of  this  holding  is  that,  to  the  extent  of  the 
area  permitted  by  the  statute,  a  homesteader  with  an  im- 
perfect and  incomplete  title  may  yet  acquire  the  homestead 
right  within  the  statutory  limit,  and  may  thereafter  per- 
fect or  complete  his  title  to  the  homestead  area.  Likewise, 
he  may  improve  his  homestead  and  add  to  its  value.  The 
date  of  the  acquisition  of  the  homestead  is  not  thereby 
changed. 

Upon  the  whole  record,  we  reach  the  conclusion  that 
the  date  of  acquisition  of  defendant's  homestead  was  in 
May,  1904,  and  that,  notwithstanding  the  various  devolu- 
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tions  of  title  since  that  time,  her  occupancy  of  her  home- 
stead has  been  continuous,  and  her  right  of  occupancy  has 
been  unchallenged.  The  decree  entered  below  will,  there- 
fore, be — Affirmed. 


•  k 


Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


\V.  A.  Smutz,  Appellant,  v.  Belle  Holliday  et  al.,  Appellees. 

VENDOR  AND  PURCHASER;  Damages— Delay  in  Performance  of 
Contract.  Where  the  purchaser  of  land  did  not  unqualifiedly 
refuse  to  perform,  but  told  the  seller  that  she  was  expecting 
to  pay  him  out  of  land  that  she  was  to  sell,  and  that  this  had 
not  been  done  yet,  and  that  she  was  hoping  every  day  that 
someone  would  take  it,  and  that  the  quicker  she  sold  her  place, 
the  sooner  she  could  pay  him,  and  the  seller  did  not  tender  her 
a  deed,  there  having  been  no  waiver  or  excuse  for  lack  of  the 
tender  of  a  deed,  the  seller  could  not  recover  damages  against 
her  for  a  breach  of  the  purchase;  and  the  fact  that  the  bank 
wrote  the  seller  that  the  buyer's  husband  had  turned  over  the 
key,  and  that  she  was  going  to  forfeit  the  $100  she  paid  on  the 
place,  did  not  bind  the  buyer. 

Appeul  from  Henry  District  Court. — James  D.   Smyth, 

Judge. 

July  2,  1919. 

Action  at  law  to  recover  damages  for  an  alleged  breach 
of  contract.  Trial  to  a  jury,  and  at  the  close  of  plaintiffs 
evidence,  the  trial  court  directed  a  verdict  for  defendant 
E.  R.  Holliday  on  the  ground  that  he  had  not  obligated 
himself  in  the  written  contract  to  pay  for  the  property,  and 
that  plaintiff  made  no  claim  in  the  petition  against  him. 
We  do  not  understand  appellant  to  complain  of  this  ruling. 
Some  further  testimony  was  then  taken  on  behalf  of  plain- 
tiff, and  at  the  close  of  all  the  plaintiff's  testimony,  the 
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court  then  directed  a  verdict  for  the  defendant  Belle  Hol- 
liday.    Plaintiff  appeals. — Affirmed. 

Ralph  H.  Munro,  for  appellant. 

T.  M.  McAdcm  and  W.  F.  Kopp,  for  appellees. 

Preston,  J. — On  August  19,  1915,  the  plaintiff  and  de- 
fendant Belle  Holliday  entered  into  a  written  contract  for 
the  sale  of  certain  real  estate,  which  contract  was  to  be  per- 
formed March  1,  1916.  Though  plaintiff's  wife  and  defend- 
ant's husband  signed  the  contract,  the  defendant's  hus- 
band, E.  R.  Holliday,  did  not  obligate  himself  to  pay  for 
the  property.    The  vital  part  of  the  contract  follows: 

"Said  W.  A.  Smutz  agrees  to  convey  his  home  in  Van 
Buren  County,  Iowa,  consisting  of  (5%)  five  and  one- 
eighth  acres  (more  or  less)  to  Mrs.  Ed.  R.  Holliday  for  the 
sum  of  (f6,000.00)  six  thousand  dollars,  ($100.00)  one  hun- 
dred dollars  to  be  paid  down  on  contract,  ($900.00)  nine 
hundred  dollars  on  March  i;  1916,  ($5,000.00)  five  thou- 
sand dollars  to  be  secured  by  mortgage  March  1,  1916,  on 
delivery  of  deed  for  the  land,  the  mortgage  to  bear  6  per 
cent  interest,  and  to  be  given  for  (5)  ^\e  years,  interest  to 
be  paid  semi-annually." 

The  contract  was  not  carried  out;  and  in  April.  1916, 
plaintiff  sold  the  premises  covered  by  the  contract  at  public 
sale,  for  $3,250,  and  made  conveyance  thereof  at  that  time 
to  the  purchaser,  one  Bent.  Thereafter,  plaintiff  brought 
this  suit  for  damages,  claiming  that  defendant  contracted 
to  purchase  the  real  estate  for  $6,000,  and  did  not  carry 
out  the  contract,  and  that  he  was  damaged  thereby  in  the 
sum  of  $2,650.  The  answer  admits  the  signing  of  the  con- 
tract, but  claimed  that  appellant  had  committed  a  fraud  by 
representing  that  the  premises  were  worth  $6,000,  when  they 
were  not  worth  over  $3,000,  arid  asked  that  the  contract  be 
reformed.  All  other  allegations  of  the  petition  were  denied. 
The  equitable  issue  was  transferred  to  the  equity  side  of 

Vol.    186   Ia. — 60. 
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the  calendar  and  tried  out,  and  there  was  a  decree  against 
the  defendants.  NNo  appeal  was  taken  therefrom.  Appel- 
lant having  set  out  this  decree  in  his  abstract,  appellees 
filed  an  additional  abstract,  setting  out  the  testimony  of 
plaintiff  that  he  gave  in  the  trial  of  the  equitable  issue,  that 
the  property  was  at  all  times  worth  $6,000;  and  appellees 
contend  that  this  was  the  ground  of  the  finding  of  the  trial 
court  in  entering  a  decree  on  the  equitable  issue,  and  that 
plaintiff's  own  evidence  showed  he  had  not  been  damaged, 
and  that,  this  being  so,  there  was  no  necessity  for  reform- 
ing the  contract.  However  this  may  be,  both  sides  concede 
that  that  question  is  not  now  in  the  case,  and  we  shall  spend 
no  further  time  on  that. 

It  appears  that  defendant  Belle  Holliday  paid  $100 
down,  but  did  not  take  the  property,  and  paid  no  further 
sum  on  it.  It  also  appears  that,  at  all  times  covering  the 
period  in  regard  to  this  transaction,  plaintiff  was  a  mar- 
ried man.  There  is  no  evidence  that  either  plaintiff  or  his 
wife  ever  tendered  a  deed  to  Mrs.  Holliday,  and  there  is  no 
evidence  in  the  record  as  to  the  attitude  of  plaintiff's  wife 
as  to  whether  or  not  she  was  willing  to  sign  the  deed.  The 
plaintiff  himself,  as  a  witness,  sought  to  testify  that  she 
was  willing ;  but  objection  thereto  was  sustained,  and  there 
was  no  exception.  Plaintiff  testified  that  he  was  willing  to 
convey,  but  did  not  show  or  testify  that  he  was  able  to  do 
so.  The  motion  to  direct  a  verdict  in  favor  of  defendant 
Mrs.  Holliday,  which  the  court  sustained,  is  on  substan- 
tially the  following  grounds :  that  the  evidence  fails  to  show 
that  plaintiff  ever  tendered  conveyance,  or  performance  of 
his  part  of  the  contract,  and  that  the  evidence  does  not  show 
that  plaintiff  was  ready,  willing,  and  able  to  perform  his 
part  of  the  contract  on  March  1st.  It  is  claimed  that  the 
trial  court  based  its  ruling  upon  the  principle  announced 
in  Nelson  v.  Wilxon,  75  Iowa  710,  holding  that  no  action 
at  law  could  be  maintained  by  plaintiff  without  first  ten- 
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dering  a  deed,  and  that  a  mere  offer  to  do  so  is  not  suffi- 
cient, even  though  defendant  had  declared  in  advance  that 
she  would  not  accept  it.    This  we  understand  to  be  appel- 
lees' contention;    and  they  further  contend,  and  cite  au- 
thority in  support  of  their  claim,  that,  in  a  contract  such 
as  this,  there  is  an  implied  condition  that  the  title  of  the 
vendor  is  good  or  marketable,  and  that  the  grantee  has  a 
right  to  a  good  title,  and  that  the  legal  effect  of  contracts 
to  give  title,  or  to  deliver  a  deed  to  land  under  a  contract 
of  purchase,  is  that  the  vendor  shall  give  a  good  title ;  and 
further,  that,  where  a  tender  of  performance  is  unnecessary, 
it  is  still  necessary  to  allege  the  ability  and  readiness  on 
the  part  of  the  vendor  to  perform ;  that  the  burden  of  proof 
was  on  plaintiff  to  prove  these  things ;   that  plaintiff,  being 
a  married  man,  could  not,  under  the  statute,  convey  the 
property  by  himself.    No  abstract  of  title  was  presented, 
but  plaintiff  testified  that  he  owned  the  property.     Other 
cases  are  cited,  holding  that  a  vendee  is  not  required  to  ac- 
cept a  deed  when  tendered  by  a  vendor,  unless  the  wife  is 
joined  therein.    Appellant  concedes  the  law  to  be  as  stated 
by  appellees,  but  contends  that  the  testimony  of  plaintiff 
that  he  was  the  owner  of  the  property,  and  the  signing  of 
a  deed  by  his  wife,  when  the  property  was  sold  to  Bent, 
make  a  sufficient  showing  of  title,  and  of  the  willingness  of 
his  wife  to  sign.    Appellant  also  concedes  that  the  rule  is 
as  contended  by  appellees,  that,  ordinarily,  a  tender  of  a 
deed  is  required  before  appellees  would  be  required  to  pay, 
since  the  contract  requires  Mrs.  Holliday  to  make  payment 
on  March  1,  1916,  on  delivery  of  deed.    But  appellant  con- 
tends, and   cites  several  authorities  holding,   that,  where 
the  vendee  repudiates  the  contract  before  the  time  of  per- 
formance has  arrived,  it  is  unnecessary  for  the  vendor  to 
aver  and  prove  a  tender  or  offer  to  perform,  in  an  action 
for  a  breach  of  the  contract,  because  such  a  step  would  be 
a  useless  ceremony.    Appellant  claims  that  there  was  such 
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a  repudiation  by  the  defendants  before  March  1st.  This 
we  conceive  to  be  the  turning  point  in  the  case..  We  are 
cited  by  appellees  to  39  Cyc.  1543,  to  the  point  that,  to  effect 
a  waiver  or  excuse  for  a  tender,  the  alleged  renunciation 
or  refusal  must  be  absolute  and  unequivocal,  and  that  a 
refusal  after  the  time  for  performance  does  not  waive  or 
excuse  a  tender.  See  Miller  v.  MeConnell,  179  Iowa  377, 
385.  And  they  say  that  defendants  had  the  right  to  rescind 
or  treat  the  contract  as  at  an  end  on  March  2,  1916,  which 
the  defendants  did  do.  They  cite  Watters  v.  Pearson,  163 
Iowa  391,  399. 

The  facts  relied  upon  by  appellant  as  a  waiver,  or  as 
excusing  tender,  are  that,  on  February  26,  1916,  defendant 
Mrs.  Holliday  sent  plaintiff  the  following  letter: 

"Dear  Sir:  Received  your  letter  the  other  evening, 
will  say  in  reply  that  it  will  be  impossible  for  us  to  get 
money  on  my  part  of  mother's  place  for  it  is  not  divided 
&  you  remember  we  said  we  would  hafto  depend  on  the 
place  being  sold.  Why  couldn't  you  get  the  money  from 
the  bank  on  the  place  then  you  could  rent  the  place  &  get 
the  Ints.  &  then  if  the  place  was  sold  soon  we  would  take 
it,  but  if  you  need  the  money  before  the  place  here  is  sold, 
if  you  found  someone  else  would  give  you  your  price  for 
your  place  you  could  sell  it  to  them.  I  hate  it  that  the  place 
was  not  sold  but  things  like  this  happen  to  the  best  of  people 
sometimes.  I  think  you  could  get  the  money  on  your  place 
better  than  I  could  get  it  for  I  don't  have  nothing  to  give 
security  on  for.  it  would  be  impossible  for  one  to  give  it  on 
my  part  of  the  place  as  it  isn't  divided  &  I  will  just  hafto 
be  patient  until  it  is  sold.  You  could  rent  the  place  then 
you  wouldn't  be  losing  anything.  There  was  several  that 
wanted  to  rent  it  from  us  but  we  had  promised  you  we 
would  not  rent  it  so  we  done  as  we  agreed  as  far  as  we 
could  so  I  don't  think  you  will  have  any  trouble  renting  it. 
There  is  no  use  for  me  to  try  to  get  any  money  for  I  can- 
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not  until  the  place  is  sold.  1  keep  hoping  every  day  that 
someone  will  take  it  if  you  ever  run  across  anyone  wanting 
to  buy  a  farm  send  them  down  the  quicker  the  place  is  sold 
the  sooner  we  can  pay  you  if  you  still  want  us  to  take  it, 
but  otherwise  it  is  impossible  for  me  to  get  the  money. 
Hopeing  you  will  understand  how  it  is  with  me,  in  regard  to 
the  money  matter." 

On  February  28,  1916,  plaintiff  sent  to  defendants  the 
following  letter : 

•     "Fairfield,  la.,  Feb.  2816. 
"Mr.  and  Mrs.  Ed.  Holliday, 
"Kind  friends : 

"1  reed  a  letter  from  the  Hillsboro  Savings  Bank  today 
saying  Ed  had  turned  over  the  key  and  that  you  were  going 
to  forfeit  the  f  100.00  you  paid  on  the  place.  Now  I  don't 
want  you  to  do  that,  as  I  have  bought  up  here  and  I  certain- 
ly have  gave  you  the  best  of  terms  on  that  place,  now  for 
the  payment  you  can  give  me  your  note  with  security  for 
it,  that  certainly  is  as  fair  a  proposition  anyone  could  make. 
Now  I  want  you  to  reconsider  this,  and  not  be  too  hasty 
in  your  answer,  think  it  over  one  day  at  least,  then  let  me 
hear  from  you  direct. 

"Yours.  Respectfully, 

"W.  A.  Smutz." 

And  on  March  2d,  after  the  time  for  performance  had 
expired,  defendant  Mrs.  Holliday  wrote  plaintiff,  acknowl- 
edging the  receipt  of  his  of  the  28th,  and  that  they  had 
thought  the  matter  over  and  decided  to  let  it  go.  The  prop- 
erty was  sold,  as  before  stated,  and  in  July,  1916,  this  suit 
was  brought.  Plaintiff  testified  that,  after  the  first  of 
March,  he  tried  to  sell  the  place  to  three  or  four  other  peo- 
ple; that  his  wife  had  no  interest  or  ownership  to  the  title 
in  the  property,  other  than  the  fact  that  she  was  his  wife; 
that,  after  the  first  of  March,  he  had  a  conversation  with 
Mr.  Holliday,  and  tried  to  get  him  to  take  the  place,  and 
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asked  him  if  he  couldn't  go  ahead  and  finish  the  contract; 
and  that  he  said  he  couldn't.  It  is  clear,  from  reading  Mrs. 
Holliday's  letter  of  the  26th,  that  it  was  not  an  unqualified 
refusal  to  carry  out  her  part  of  the  contract.  The  substance 
of  it  is  that  she  was  expecting  to  pay  for  it  out  of  land  that 
she  was  to  sell,  and  that  this  had  not  been  done  yet,  and  that 
she  was  hoping  every  day  that  someone  would  take  it, 
and  the  quicker  the  place  was  sold,  the  sooner  she  could  pay 
plaintiff.  Furthermore,  it  was  within  the  power  of  plain- 
tiff to  put  defendant  to  the  test  by  tendering  a  deed.  As- 
suming that  the  Hillsboro  bank  wrote  plaintiff  that  defend- 
ant's husband  had  turned  over  the  key,  and  that  she  was 
going  to  forfeit  the  f  100,  of  which  there  is  no  other  proof, 
this  would  not  bind  Mrs.  Holliday.  Without  further  dis- 
cussion, we  conclude  that  the  trial  court  rightly  directed  a 
verdict  for  the  defendants. — Affirmed. 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Percy  Starr  et  al.,  Appellants,  v.  Morningside  College  et 

al.,  Appellees. 

WILLS:  Construction— Bequest  to  CoUege.  Where  a  codicil  to  a 
will  provided  that  a  bequest  for  a  denominational  college  should 
be  made  a  part  of  the  endowment  fund,  held  that  the  bequest 
was  not  to  be  considered  as  a  conditional  one  that  the  college 
should  remain  located  at  a  certain  place,  but  rather  that  it  was 
the  intention  of  the  testator  to  further  the  cause  of  educa- 
tion, and  that  the  bequest  would  not  be  defeated  by  the  merger 
or  amalgamation  of  that  college  with  another  college  of  the 
same  denomination  at  a  different  point. 

Appeal  from    Woodbury  District  Court. — George   Jepson, 

Judge. 

July  2,  1919. 

Action  in  equity,  to  restrain  defendants  from  using  a 
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bequest  of  |2,000  made  by  one  S.  B.  Starr,  deceased,  and 
asking  that  the  bequest  be  decreed  to  be  a  conditional  be- 
quest, and  asking  that  plaintiffs,  as  heirs  of  said  S.  B.  Starr, 
be  decreed  to  be  the  owners  thereof,  and  for  judgment  and 
general  equitable  relief.  The  defendants'  demurrer  to  the 
petition  was  sustained,  and  the  plaintiffs  appeal.  The  facts 
are  more  fully  stated  in  the  opinion. — Affirmed. 

H.  J.  Fitzgerald,  and  Scars,  Snyder  &  Bough  n,  for  ap- 
pellants. 

H.  L.  Lockwood,  E.  M.  Corbett,  and  Edwin  J.  Station. 
for  appellees. 

Preston,  J. — There  are  70  pages  of  the  abstract  taken 
up  with  the  pleadings  and  exhibits,  which  we  will  attempt 
to  condense,  and  state  only  so  much  thereof  as  may  seem 
to  be  necessary.  It  appears — and  we  state  the  facts  as  to 
the  nature  of  the  action  in  the  language  of  appellants — 
that  plaintiffs  are  the  grandchildren  and  sole  heirs  at  law 
and  sole  residuary  legatees,  under  the  will  of  deceased,  and 
that  the  action  is  against  Morningside  College,  of  Sioux 
City,  Iowa,  its  officers,  board  of  trustees,  general  endow- 
ment committee,  and  the  Northwestern  German  Endow- 
ment Committee,  they  being' the  trustees  and  custodians  of 
the  endowment  fund  of  the  Charles  City  College ;  that  said 
bequest  was  paid  into  the  endowment  fund  of  the  Charles 
City  College,  of  Charles  City,  Iowa,  by  the  executor,  on 
June  24,  1907,  and  became  a  part  of  said  endowment  fund 
until  the  same  was  transferred  by  its  trustees,  and  a  com- 
mission thereof,  to  the  endowment  fund  of  the  Morningside 
College,  under  the  arrangement  hereinafter  more  fully 
shown.  Said  transfer  became  complete  at  and  prior  to  the 
13th  day  of  June,  1015,  and  said  f 2,000  is  now  being  used 
as  part  of  the  endowment  fund  of  said  Morningside  Col- 
lege. Plaintiffs'  claim  is  that  the  bequest  was  conditional, 
and  became  divested  by  the  transfer  to  Morningside  Col- 
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lege.     By  his  second  codicil  to  his  will,  which  codicil  was 
executed  August  9,  1899,  testator  provided  as  follows: 

"I  give  and  bequeath  unto  Charles  City  College,  located 
at  Charles  City,  Floyd  County,  Iowa,  the  sum  of  two  thou- 
sand  ($2,000.00)  dollars." 

On  January  11,  1906.  testator  executed  a  further  cod- 
icil, which  is,  in  part,  as  follows : 

"I,  S.  B.  Starr,  of  Floyd  County,  state  of  Iowa,  and  be- 
ing of  sound,  disposing  mind  and  memory  and  desiring  some 
changes  made  in  my  will  dated  June  1st  1897,  and  codicils 
made  since,  do  hereby  make  and  declare  this  mv  ninth  cod- 
icil  to  my  said  will. 

"1st  Item.  Whereas  in  the  second  codicil  to  my  will  I 
willed  and  bequeathed  to  the  Charles  City  College  of  Charles 
City,  Iowa,  the  sum  of  two  thousand  dollars  without  mak- 
ing any  direction  as  to  the  disposition  of  said  bequest,  1 
do  now  hereby  will  and  direct  that  said  sum  of  two  thou- 
sand dollars  be  added  to  and  made  a  part  of  the  endowment 
fund  of  the  said  Charles  City  College  located  at  Charles  City, 
Iowa,  and  that  the  same  be  in  no  manner  used  or  disposed 
of  by  them.,, 

The  controversy  in  this  case  arises  over  the  first  item 
of  the  ninth  codicil,  just  set-  out.  It  is  alleged  that,  for 
more  than  20  years  prior  to  June  30,  1915,  the  Charles  City 
College,  of  Charles  City,  Iowa,  had  been  a  Charles  City 
institution,  established  and  created  by  the  financial  aid  of 
citizens  of  Charles  City,  Iowa,  and  there  maintained  chieflv 
by  the  financial  support  of  the  citizens  thereof;  and  the 
endowment  fund  connected  therewith,  to  secure  the  main 
tenance  of  said  college  at  Charles  City,  Iowa,  was  known 
as  the  endowment  fund  of  Charles  City  College,  of  Charles 
City,  Iowa,  and  further: 

"That  the  decedent,  S.  B.  Starr,  was  a  continuous  res- 
ident of  Charles  City,  Iowa,  for  about  50  years  prior  to  his 
death  on  the  29th  day  of  April,  1906 ;   that  he  became  and 
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was  the  owner  and  holder  of  large  financial  interests  in 
said  city,  and  the  owner  and  holder  of  large  real  estate 
and  personal  property  in  said  city,  and  was  prominently 
identified  with  the  commercial  interests,  educational  af- 
fairs, and  all  public  institutions,  their  growth  and-  devel- 
opment, as  a  part  of  and  contributing  to  the  development  of 
the  said  city  of  Charles  City,  Iowa;  that,  for  a  period  of 
45  years  prior  to  his  death,  he  was  a  widower,  and  devoted 
all  of  his  time  not  claimed  by  his  professional  duties,  all  of 
which  ceased  during  the  year  of  1887,  to  the  public  institu- 
tions and  to  the  promotion  of  the  commercial,  educational, 
and  charitable  institutions  of  the  said  city  of  Charles  City, 
Iowa,  and  became  and  was  a  devoted  patron  of  his  home 
city  and  all  of  its  institutions ;  that  the  purpose  and  spirit 
of  the  last  45  years  of  decedent's  life  were  the  promotion 
and  welfare  of  the  public  interests,  charitable  and  educa- 
tional institutions,  of  his  home  citv  of  Charles  Citv,  Iowa, 
and  to  carry  out  this  purpose  and  spirit  in  his  last  will  and 
testament  and  the  codicils  thereto  which  were  attached  to 
this  petition  and  in  the  ninth  codicil  thereof,  he  restricted 
the  bequest  of  the  sum  of  |2,000  to  the  endowment  of  the 
said  college  at  Charles  City,  Iowa,  to  the  institution  known 
as  such,  and  located  at  Charles  City,  Iowa,  and  provided 
further  that  the  said  bequest  should  in  no  other  manner 
be  used  or  disposed  of  by  them." 

The  amended  articles  of  incorporation  of  Morningside 
College,  dated  after  said  college  succeeded  the  Charles  City 
College,  or,  as  appellees  put  it,  after  the  Charles  City  Col- 
lege was  amalgamated  with  Morningside  College,  provide, 
among  other  things,  that  its  principal  place  of  business  shall 
be  Sioux  City,  Woodbury  County,  Iowa ;  that  its  name  shall 
be  Morningside  College;  that  it  shall  have  a  corporate  seal, 
upon  the  margin  of  which  shall  be  inscribed  the  words: 
"Morningside  College,  Sioux  City,  Iowa,  Corporate  Seal,'' 
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and  across  the  center  thereof,  "C.  W.  Payne,  Patron."  And 
further : 

"These  articles  shall  be  in  full  force  and  effect  when 
adopted  by  the  boards  of  trustees  of  Morningside  College 
and  of  Charles  City  College,  and  on  and  after  the  date  that 
these  articles  are  filed  for  record  in  the  office  of  the  recorder 
of  Woodbury  County,  in  Sioux  City,  Iowa,  to  wit:  on  the 
29th  day  of  January,  1916." 

Some  time  prior  to  June,  1914,  commissioners  of  Morn- 
ingside College  and  of  Charles  City  College  entered  into  a 
preliminary  agreement,  which  is  called  an  amalgamation 
of  the  two  institutions,  which  agreement  provides,  among 
other  things: 

"Whereas,  the  trustees  of  Charles  City  College  have 
agreed  to  enter  into  an  amalgamation  with  the  trustees  of 
Morningside  College  by  which  the  two  institutions  become 
vitally  and  originally  one;  *  *  *  the  joint  commission 
hereby  agrees  and  recommends  to  the  respective  boards  of 
trustees  the  following: 

"(1)  It  is  agreed  that  the  work  now  being  carried  on 
by  the  separate  institutions  *  *  shall  be  carried  on 
jointly  at  Morningside  College,  beginning  with  the  opening 
of  the  next  college  year,  September,  1914. 

"(2)  The  institutions  shall  be  one  and  in  no  way  sep- 
arate, and  the  united  institution  shall  be  administered  by 
a  board  of  40  trustees,  but  it  shall  be  within  the  power  of 
the  corporation  which  shall  be  created  by  the  amended  arti- 
cles of  incorporation  to  increase  or  diminish  the  number. 
»     *     * 

"The  trustees  of  Charles  City  College  shall  proceed  at 
once  to  dispose  of  their  realty  and  other  property.  They 
shall  pay  all  indebtedness  so  that  Morningside  College  shall 
in  no  way  become  responsible  for  the  debts  of  Charles  City 
College.    •     •     • 

"The  net  proceeds  of  the  Charles  City  holdings,  wheth- 
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er  derived  from  the  sale  of  property,  the  transfer  of  endow- 
ment, or  other  sources,  shall  be  held  perpetually  in  a  sep- 
arate fund  to  be  known  as  the  'Northwest  German  Confer- 
ence Endowment  Fund  of  Morningside  College/  The  prin- 
cipal shall  be  securely  invested  and  the  proceeds  alone  used 
for  the  general  maintenance  fund  of  Morningside  College. 
The  trustees  elected  by  and  representing  the  Northwest 
German  Conference  in  the  board  of  trustees  of  Morning- 
side College  shall  be  a  special  committee  to  serve  as  cus- 
todians of  the  'Northwest  German  Conference  Endowment 
Fund.' 

"On  the  29th  day  of  January,  1916,  'Amended  and  Sub- 
stituted Articles  of  Incorporation  of  Morningside  College 
of  Sioux  City,  Iowa,  further  providing  for  the  merger  of 
Charles  City  College  with  Morningside  College'  were  adopt- 
ed, with  the  following  preamble : 

"Whereas,  at  a  meeting  of  the  board  of  trustees  of 
Charles  City  College,  a  corporation  located  at  Charles  City, 
Iowa,  and  at  a  meeting  of  the  board  of  trustees  of  Morn- 
ingside College,  a  corporation  located  at  Sioux  City,  Iowa, 
*  *  *  it  was  unanimously  decided  that  it  was  for  the 
best  interests  of  Methodism  that  said  colleges  should  be 
merged,  and  that  Morningside  (College)  should  be  the  legal 
successor  to  the  two  colleges  first  above  mentioned,  and 
perpetually  entitled  to  all  the  rights  and  privileges  of  said 
colleges,  or  either  of  them,  as  one  institution,  and 

"Whereas,  it  was  resolved  *  *  *  that  said  new 
corporation  is  and  shall  be  the  legal  successor  to  the  cor- 
porations known  as  Charles  City  College  and  Morningside 
College  as  heretofore  known,  and,  as  such,  shall  be  the 
recipient  of  all  legacies,  donations  and  gifts  heretofore  and 
hereafter  made  to  either  of  said  colleges.     *     *     * 

"Article  VIII.  This  corporation  shall  be  under  the 
control  and  supervision  of  the  Northwest  Iowa  Conference 
of  the  Methodist  Episcopal  Church,  the  Northwest  German 
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Conference  of  the  Methodist  Episcopal  Church,  and  such 
other  conferences  of  the  Methodist  Episcopal  Church  as 
may  become  patronizing  conferences.     •     •     * 

"Article  XVI.  The  endowment  funds  of  this  corpora- 
tion shall  be  in  two  divisions,  the  one  to  be  known  as  the 
'General  Endowment  Fund'  and  the  other  as  the  'North- 
west German  Conference  Endowment  Fund/  •  •  •  The 
Northwest  German  Conference  Endowment  Fund  shall  be 
in  perpetual  charge  and  control  of  the  trustees  of  the  col- 
lege elected  by  the  Northwest  German  Conference,  and  they 
shall  have  full  charge  of  all  matters  relating  to  the  man- 
agement of  said  fund,  and  the  net  proceeds  resulting  from 
the  sale  of  the  property,  from  endowments  or  from  other 
sources,  of  the  said  Charles)  City  College  as  heretofore 
known,  or  any  new  future  gifts,  legacies  or  bequests  here- 
tofore or  hereafter  made  by  the  German  constituency,  shall 
be  used  by  the  board  of  trustees  for  the  expenses  of  the  col- 
lege." 

It  should  have  been  said  that  the  agreement  between 
the  two  institutions,  before  set  out,  further  provides : 

"Inasmuch  as  it  is  the  purpose  to  make  a  mutually 
satisfactory  arrangement  by  transferring  to  the  faculty  of 
Morningside  College,  certain  members  of  the  present  faculty 
of  Charles  City  College,  we  therefore  recommend  that  the 

following  be  incorporated  as   a   part  of  this   agreement: 

•     •     » 

"It  is  agreed  that  the  present  president  of  Charles  City 
College,  Dr.  W.  C.  Hilmer.  shall  be  the  professor  of  German 
Literature  and  the  vice-president  of  Morningside  College 
under  this  new  arrangement." 

The  agreement  also  provided  for  other  professors. 

It  is  alleged  in  the  petition  that,  since  about  June  30, 
1915,  the  said  Charles  City  College  has  ceased  to  exist  as 
a  Charles  City  institution,  and  the  natural  proceeds  of  the 
college  property,  including  the  library  and  endowment  fund, 
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have  been  transferred  to  Morningside  College,  because  the 
trustees  have  carried  out  the  provisions  of  the  agreement 
and  the  articles  of  incorporation. 

1.  Counsel  seem  not  to  differ  as  to  the  principles  of 
construction  as  applied  to  wills,  and  for  determining  the  in- 
tention of  the  testator,  and  they  concede  that  the  intention 
which  controls  is  that  which  is  manifest,  either  expressly 
or  by  necessary  implication  from  its  language,  and  that, 
under  certain  circumstances,  it  is  proper  to  take  into  con- 
sideration the  situation  of  the  testator  and  the  circum- 
stances surrounding  him  at  the  time  it  was  executed.  It 
may  be  well  to  notice  briefly  some  of  the  appellees'  points 
first.  They  contend,  first,  that  the  provision  of  the  will  now 
under  consideration  was  an  absolute  gift  of  #2,000  to  the 
Charles  City  College,  and  that  it  was  not  a  trust,  so  as  to 
give  a  court  of  equity  authority  to  direct  its  administration. 
But  they  say  that,  even  if  the  trust  was  created,  it  was  a 
charitable  trust,  and  being  such,  the  heirs  or  residuary 
legatees  would  not  be  entitled  to  the  fund,  even  if,  as  claimed 
by  appellants,  the  trust  were  not  being  literally  complied 
with,  and  that  equity  will  administer  the  trust  in  accord- 
ance with  the  cy  pres  doctrine;  and  further,  that  the  heirs 
and  residuary  legatees  are  not  entitled  to  maintain  this  ac- 
tion, for  the  reason  that  the  testator  failed  to  provide  for  a 
reversion  of  the  fund  to  them  in  the  event  of  a  failure  of 
the  purpose  for  which  it  was  donated. 

As  to  the  first  point,  undoubtedly  the  provision  in  the 
second  codicil  would  be  an  absolute  gift,  but  testator  had 
some  purpose  in  executing  the  ninth  codicil.  One,  perhaps, 
was  to  direct  that  the  bequest  be  made  a  part  of  the  endow- 
ment fund,  the  intention  being  that  no  part  of  the  principal 
should  be  used,  but  that  it  should  be  a  permanent  fund. 
15  Cyc.  1045.  It  is,  in  a  sense,  a  trust.  39  Cyc.  17,  21. 
Whether  it  is  strictly  and  technically  a  trust,  we  shall  not 
discuss,    preferring   to   place   our   decision    upon    another 
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ground.  We  have  no  doubt  that  testator*  intended  the  in- 
come from  the  endowment  to  be  used  for  a  certain  purpose. 
Furthermore,  some  of  the  cases  cited  by  appellees  are  to  the 
effect  that,  under  certain  provisions  of  the  cases  cited,  the 
testator  did  not  create  a  trust,  and  appellees  argue,  there- 
fore, that  it  was  a  gift.  Others  of  appellees'  cases,  which 
hold  that  there  was  an  absolute  gift,  are  where  the  language 
is  broader,  we  think,  than  the  language  in  the  instant  case. 
To  illustrate,  in  Lane  v.  Eaton,  69  Minn.  141,  146,  the  provi- 
sion was: 

"I  give,  devise,  and  bequeath  *  *  '  *  absolutely,  to 
be  used  by  said  church  *  *  *,  in  aiding  the  cause  of 
home  and  foreign  missions,  equally." 

The  court  said  that  a  part  of  the  general  purposes  for 
which  this  church  was  organized  is  missionary  work,  and 
funds  given  to  it  to  be  used  in  that  work  are  not  given  in 
trust,  in  the  technical  sense  of  the  word.  And  so  it  was  in 
the  case  therein  cited,,  where  a  bequest  was  for  the  support  * 
of  charity  patients  in  a  hospital.  Doan  v.  Vestry,  64  Atl. 
314 ;  Fosdick  v.  Town  of  Hempstead,  125  N.  Y.  581 ;  Bird  v. 
Merklee,  144  N.  Y.  544  (27  L.  R.  A.  423) ;  and  other  cases 
cited  by  appellees,  are  of  the  same  general  tenor.  Without 
extended  discussion  of  the  proposition,  we  are  inclined  to 
the  view  that  an  absolute  gift  was  not  intended,  nor  does 
it  seem  necessary  or  advisable  to  discuss  the  question  more 
in  detail  as  to  whether  a  trust  is  created,  and  whether  the 
doctrine  of  cy  pres  applies,  or  to  determine  whether  plain- 
tiffs may  maintain  the  action,  because  the  testator  failed 
to  provide  for  a  reversion  of  the  fund  to  them,  in  the  event 
of  a  failure  of  the  purpose  of  the  donation.  We  prefer  to 
base  our  determination  of  the  case  on  the  proposition  that 
the  gift  was  not  a  conditional  one,  because  Charles  City 
College  was  located  at  Charles  City,  but  rather,  that  the 
intention  of  testator  was  to  further  the  cause  of  education 
and  religion,  and  that  his  intention  and  bequest  may  not  be 
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defeated  by  the  mere  fact  that  his  purposes  are  to  be  car- 
ried out  by  the  successors  of  the  Charles  City  College,  or 
the  institution  with  which  it  was  merged  or  amalgamated. 
The  principal  fund  is  intact,  and,  under  the  agreement  and 
the  amended  articles  of  incorporation  of  Morningside  Col- 
lege, the  purposes  of  the  testator  are  being  carried  out,  and, 
so  far  as  it  appears,  will  be. 

Appellants  contend  that  the  provisions  of  Codicil  No. 
9,  with  the  allegations  of  the  petition  as  to  the  location  of 
the  Charles  City  College,  made  it  a  conditional  bequest. 
They  sav  that  the  fact  that  deceased  was  a  resident  of 
Charles  City,  and  the  owner  of  considerable  property  there- 
in, and  was  identified  with  its  commercial  interests,  educa- 
tional affairs,  and  the  like,  shows  that  it  was  his  intention 
to  make  the  donation  to  Charles  City  College  because  it 
was  a  local  concern ;  and  further,  that  this  showed  that  he 
had  a  particular  object  of  charity  in  mind,  and  not  a  gen- 
eral purpose  of  charity;  and  that,  when  the  particular  ob- 
ject fails,  the  bequest  will  not  be  administered  cy  pres,  but 
it  will  fail  altogether.  If  it  was  the  intention  of  deceased 
to  make  this  donation  for  the  benefit  of  the  town,  there 
might  be  force  in  appellants'  claim.  Of  course,  the  bequest 
to  the  college  in  the  form  of  an  endowment  for  educational 
and  religious  purposes  wrould  indirectly  benefit  the  town 
and  community,  so  long  as  the  college  remained  there.  But 
suppose  the  Charles  City  College  itself  should  have  an  op- 
portunity to  secure  larger  endowments  and  other  advantages 
for  greater  usefulness  by  removing  to  another  city,  and  con- 
tinue the  same  objects  and  purposes  of  its  organization 
and  existence.  Could  it  be  claimed  that  this  fund  should 
revert,  and  testator  s  purpose  to  further  the  interests  of 
education  be  defeated?  We  think  not.  Nor  is  this  mate- 
rially different  where  there  is  a  successor  or  a  merger  with 
an  institution  wrhose  general  plan  of  endeavor  is  the  same. 
Testator  could  have  made  it  a  condition  of  his  bequest  that 
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the  college  should  remain  at  Charles  City,  or,  if  it  removed 
therefrom,  or  was  merged  in  any  other  institution,  the  fund 
should  revert.  This  he  did  not  do.  The  fact  that  he  pro- 
vided that  the  fund  should  not  be  used  for  any  other  pur- 
pose than  an  endowment  does  not  have  this  effect.  That 
testator  may  have  supposed  that  the  college  would  remain 
at  Charles  City,  because  it  was  located  there  at  the  time 
the  codicil  was  executed,  will  not  operate  to  defeat  the  be- 
quest, in  the  absence  of  such  a  Condition. 

It  is  argued  by  appellants  that  the  trustees  or  officers 
of  Charles  City  College  betrayed  their  trust,  and  that  the 
Charles  City  College  has  been  annihilated.  But  fraud  will 
not  be  presumed,  and  there  is  nothing  to  indicate  that  such 
officers  were  not  acting  in  good  faith  and  using  their  best 
judgment  in  the  merger  of  this  institution  with  Morning- 
side  College.  We  are  not  impressed  with  appellants'  argu- 
ment that  the  purpose  and  intention  of  testator  was  as  they 
contend,  but  think,  as  we  have  already  said,  that  he  intend- 
ed to  make  the  bequest  in  the  interest  of  education.  There 
is  no  allegation  that  the  principal  fund  has  been,  or  will 
be,  diverted  and  used  for  any  other  purpose  than  that  con- 
templated by  testator.  The  agreement  entered  into  between 
the  officers  of  Charles  City  College  and  Morningside  Col- 
lege, and  the  new  or  amended  articles  of  incorporation,  all 
of  which  have  been  heretofore  set  out,  show  that  the  en- 
dowment has  been  and  will  be  used  by  Morningside  Col- 
lege, in  the  same  general  plan  of  endeavor  contemplated  by 
Charles  City  College.  In  some  parts  of  the  agreement  and 
new  articles,  Morningside  College  is  referred  to  as  the  suc- 
cessor of  Charles  City  College.  Other  parts  refer  to  it  as  a 
merger  or  amalgamation.  Article  XVI  of  the  new  incor- 
poration provides  that  the  endowment  funds  shall  be  in 
two  divisions,  one  of  which  shall  have  charge  of  and  con- 
trol of  the  proceeds  from  the  sale  of  property,  and  the  en- 
dowments of  Charles  City  College.     The  case  of  Central 
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University  of  Kentucky  v.  Walters'  Ears.,  122  Ky.  65  (90 
S.  W.  1066),  seems  to  be  in  point.  The  facts  in  that  case 
are  quite  similar  to  those  in  the  instant  case,  except  that, 
in  that  case,  it  was  sought  to  cancel  a  note  given  to  one  in- 
stitution, and  a  new  corporation  was  thereafter  formed.  We 
shall  not  review  the  case  at  length.  Referring  to  the  fact 
that,  while  the  maker  of  the  note  might  have  conditioned 
her  promise  so  as  to  provide  that  the  college  seat  should  be 
at  Richland,  she  did  not,  the  court  said : 

"There  was  no  limitation  upon  the  power  of  the  payee  to 
change  the  location  of  its  school  or  schools,  or  to  change  the 
manner  of  their  government  or  the  adoption  of  particular 
means  of  effectuating  the  general  purpose  for  which  the  in- 
stitution was  founded.  *  *  *  Their  subscriptions  to  this 
college,  in  the  absence  of  some  limitation  in  the  agreement, 
must  be  conclusively  deemed  to  have  been  in  accord  with  the 
general  purpose  of  the  educational  movement  then  undertak- 
en by  the  body  of  the  church,  and  necessarily  subject  to  the 
powrer  of  the  governing  constituency  of  the  institution  to 
conform  its  course,  and  adopt  such  means  to  the  accomplish- 
ment of  its  great  purpose,  as  are  not  inconsistent  with  its 
object,  or  with  the  charter  granted  by  the  state.  So,  when 
the  governing  body  and  all  the  constituents  of  the  corpora- 
tion have  decided  to  change  the  location  of  the  university 
to  include  a  broader  field  of  work,  to  add  new  forces,  and 
bring  to  its  aid  additional  endowment,  all  tending  to  the 
same  end  contemplated  in  its  establishment,  the  enterprise 
is  not  abandoned,  but  is  continued." 

It  is  our  conclusion  that  the  trial  court  properly  sus- 
tained the  demurrer,  and  the  judgment  is,  therefore, — Af- 
firmed. 

Weaver,  Evans,  and  Salinger,  JJ.,  concur. 


Vol.    ISO    I  a.— 51. 
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State  of  Iowa  ex  rel.  Woodbury  County  Anti-Saloon   . 
League,  Appellant,  v.  Evaline  Ross 
et  al.,  Appellees. 

APPEAL  AND  E&BOB:  Reservation  of  Grounds — Necessity — Const!- 
'*.  tutional  Iiaw.  The  constitutional  question  as  to  the  power  of  the 
court  to  impose  a  $300  tax  on  premises,  under  Sec.  4944-h8,  Code 
Suppl.  Supp.,  1915,  cannot  be  considered  on  appeal,  where  no 
such  question  was  raised  by  the  pleadings  or  passed  upon  by  the 
trial  court. 


NUISANCE:     Lewdness — Statute — Notice — Evidence.    Evidence    re- 

2  viewed,  in  a  suit,  under  Sec.  4944-h3,  Code  Suppl.  Supp.,  1915,  to 
enjoin  a  nuisance  in  maintaining  a  place  used  for  the  pur- 
pose of  lewdness,  and  asking  the  imposition  of  a  $300  tax  on 
the  real  property  on  which  it  was  maintained,  and  held  that 
the  owner  of  said  property  was  charged  with  notice  and  knowl- 
edge that  a  nuisance  was  being  maintained  upon  his  property. 

NUISANCE:    Lewdness — Competency  of  Evidence — '  *  General  Reputa- 

3  tioiL"  In  a  suit  to  enjoin  the  maintenance  of  a  place  for  lewd- 
ness, under  Sec.  4944-h3,  Code  Suppl.  Supp.,  1915,  evidence  of 
its  general  reputation  is  competent  for  the  purpose  of  prov- 
ing the  existence  of  said  nuisance,  and  is  prlma-facie  evidence 
of  such  a  nuisance  and  of  knowledge,  acquiescence,  and  partici- 
pation therein  on  the  part  of  the  property  owner. 

NUISANCE:    Lewdness — Imposition  of  Tax  Mandatory.    The  pro- 

4  vision  of  Sec.  4944-h8,  Code  Suppl.  Supp.,  1915,  for  the  impo- 
sition of  a  tax  of  $300  against  the  building  and  the  ground  upon 
which  a  nuisance  is  maintained,  is  mandatory;  and  where  such 
a  nuisance  is  being  maintained,  and  the  owner  had  knowledge 
thereof,  the  court  should  impose  the  tax  required  by  law. 

Appeal  from   Woodbury  District   Court. — George  Jepson, 

Judge. 

July  2,  1919. 

Action  in  equity  to  enjoin  a  nuisance  alleged  to  have 
been  maintained  by  defendants  other  than  Merkin,  in  main- 
taining in  the  building  in  question  a  place  used  for  purposes 
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of  lewdness,  assignation,  and  prostitution,  and  asking  that 
a  $ 300  tax  be  imposed  upon  the  real  property.  After  a  trial 
on  the  merits,  the  trial  court  found  for  the  plaintiff  as 
against  the  defendant  Ross,  and  she  was  enjoined,  as  prayed, 
and  the  decree  ordered  a  sale  of  the  fixtures,  furniture, 
musical  instruments,  etc.,  and  that  the  building  be  closed 
and  kept  closed  for  one  year.  The  trial  court  refused  the 
injunction  as  to  the  defendant  Merkin,  on  the  ground  that 
the  nuisance  was  without  his  knowledge  or  consent,  and 
refused  to  impose  the  $300  tax.  None  of  the  defendants 
have  appealed,  and  Merkin  is  the  only  appellee.  The  plain- 
tiff appeals  from  so  much  of  the  decree  as  was  against  it. — 
Reversed. 

John  F.  Joseph,  for  appellant. 

Henderson,  Fribourg  &  Hatfield,  for  appellees. 

Preston,  J. — 1.  Certain  constitutional  questions  as  to 
the  power  to  impose  the  $300  tax  are  argued,  but  no  such 
question  was  pleaded  in  the  district  court,  and  so  far  as 

the  record  shows,  such  questions  were  not 

lm  »»»<?»  *  £!£*.      presented  to  nor  passed  upon  by  the  trial 

grands?  ne-      Jud£e-     As  before  stated,   the  trial   judge 

SSStfoiiaMaw.    based  his  decision  on  other  grounds.    Even 

the  arguments  do  not  point  out  whether  it 
is  the  state  or  Federal  Constitution  that  has  been  violated, 
nor  the  particular  provisions  thereof.  State  v.  Wilson,  124 
Iowa  264;  Hopson  v.  Murphy,  1  Tex.  314;  Case  d  Co.  v. 
IUinois  Cent.  R.  Co.,  184  Iowa  98.  In  C.  C.  Toft  Co.  v. 
Alber,  185  Iowa  1069,  we  passed  upon  the  constitutionality 
of  the  statute  in  regard  to  imposing  a  $300  tax  or  penalty 
upon  property  where  cigarettes  were  sold,  which  may  have 
some  bearing,  although  perhaps  the  precise  questions  were 
not  all  passed  upon  in  that  case  that  are  sought  to  be  argued 
in  this  case.    That  case  was  decided  at  about  the  time,  or 
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not  long  before,  the  instant  case  was  submitted,  and  ig  not 
cited  by  either  party. 

2.  The  appellee  at  first  answered  by  general  denial, 
and,  five  or  six  months  thereafter,  and  the  day  before  the 
trial,  answered  further,  denying  that  Evaline  Ross  occupied 

the  premises  as  his  tenant;    and  the  ques- 

2*  tewdnewl  stat-    **on   seems  to  have  been  contested   in  the 

evWenSe?ce:        trial  in  the  district  court  by  this  appellee 

as  to  whether  she  or  some  other  person  or 
persons  were  in  the  occupancy  of  the  premises.  The  trial 
court  found  for  the  plaintiff  on  that  question,  and  entered 
an  injunction  against  Evaline  Ross,  and  from  such  finding 
neither  she  nor  the  owTner,  Merkin,  has  appealed,  nor  does 
Merkin  complain  of  the  decree  ordering  his  building  closed 
for  a  year.  The  question  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  such  finding  is  argued.  There  is  a  conflict 
in  the  testimony  on  this  point,  but,  under  the  circumstances, 
we  do  not  feel  called  upon  to  set  out  the  testimony.  From 
a  reading  of  it,  we  are  satisfied  with  the  finding  of  the  trial 
court,  on  this  proposition. 

3.  Whether  the  owner,  Merkin,  had  notice  or  knowl- 
edge of  the  character  of  the  premises  kept  by  Evaline  Ross, 
is  disputed.  Merkin  himself,  the  party  against  whom  it  is 
sought  to  impose  the  tax  upon  his  property,  testifies  that 
he  did  not  have  such  knowledge.  Without  attempting  to 
set  out  all  the  evidence,  enough  will  be  referred  to  to  show 
that  the  trial  court  was  in  error  as  to  this  feature  of  the 
case. 

The  petition  was  filed  June  8,  1917,  and  the  trial  took 
place  February  20,  1918.  Witness  McMillan  testifies  that 
he  was  going  by  the  house.  May  24,  1917,  and  was  solicited 

by  the  two  women,  Ross  and  Taylor,  one  be- 
3.  nuisance  :  ing  at  the  window  and  the  other  at  the  door, 

lewdness :  com- 

petency  of  evi-     and  thev  both  asked  him  if  he  wanted  to 

dence :  "gen- 

tfon."eputa"         come  in  and  go  to  bed  with  them,  and  stated 

what  they  would  charge.    Later  in  the  same 
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day,  he  went  back  with  a  patrolman,  at  which  time  the  two 
women  and  a  man  named  Kline  were  arrested.    Kline  was 
partly  undressed,  and  the  woman  Taylor  had  on  only  a  suit 
of  underclothes,  and  the  other  girl,  only  a  house  apron.    He 
states  that  the  general  reputation  of  the  place  was  that 
it  was  a  place  where  prostitution,  assignation,  and  lewd- 
ness were  carried  on ;  that,  at  the  time  of  the  trial,  a  girl 
by  the  name  of  Franklin  was  there,  and  running  the  place, 
and  that  she  solicited  the  witness,  the  same  afternoon,  at  a 
house  farther  up  the  street ;  that  the  Franklin  girl  and  an- 
other girl  were  in  the  house  a  few  days  before  the  trial. 
Police  officer  White  testifies  that  he  had  caught  the  girls, 
several  times,  tapping  on  the  window  at  the  place  in  ques- 
tion;  and  that  he  went  in  and  warned  them  about  it,  but 
it  did  no  good;   and  that  he  reported  them,  and  that  Jhey 
went  down  and  raided  the  place,  the  same  day  that  McMil- 
lan was  there.    He  says  the  place  was  vacant  at  the  time  of 
the  trial,  and  the  occupant  Franklin  moved  out  two  days 
before  the  trial ;   that  the  Franklin  woman  is  a  prostitute ; 
that  she  is  a  colored  girl.    Witness  thinks  the  women  Ross 
and  Taylor  vacated  in  September;  that  he  served  notice  on 
them,  and  it  was  about  three  days  after  that  when  they 
moved  out;   that  he  is  acquainted  with  the  general  reputa- 
tion of  the  place  in  question ;  and  that,  about  May  24,  1917, 
and  prior  and  subsequent  thereto,  such  reputation  was  that 
it  was  a  place  where  assignation,  lewdness,  and  prostitution 
were  allowed  and  carried  on.    Police  officer  Young  testifies 
that,  about  June  1st,  the  premises  in  question  had  the  gen- 
eral reputation  of  being  such  a  place  as  testified  to  by  the 
others;    that  the  Franklin  woman  was  occupying  it,  the 
Thursday  before  the  trial;   and  that  she  was  a  prostitute. 
It  is  shown  that  the  premises  in  question  are  at  407  Laf- 
ayette Street,  in  Sioux  City.     Defendant  testifies  that  he 
owns  the  property  in  question,  and  that  he  lives  at  711  East 
Seventh  Street;    that  he  was  not  around  the  premises  in 
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question  every  day;  that  he  rented  the  property  to  Mrs. 
Abdosh,  and  did  not  know  that  the  Ross  woman  and  the 
Taylor  woman  occupied  the  premises;  and  that  he  never 
rented  it  to  them;  that  he  never  saw  any  colored  people 
there  while  Mrs.  Abdosh  and  children  lived  there;  that  He 
did  not  know  that  these  two  colored  women  lived  there; 
that  Mrs.  Abdosh  lived  on  the  property  since  he  bought  it, 
four  years  ago ;  and  that  she  lived  there  on  May  24th,  but 
he  was  not  there  to  see;  that  Pearl  Berry  moved  in,  about 
June  1st;  that  she  lived  there  until  she  was  arrested,  and 
then  he  made  her  move  out ;  that  he  does  not  know  Mabel 
Franklin;  that  he  rented  it  the  15th  of  February,  1918, 
to  Bill  Terry,  but  did  not  know  whether  Terry  had  moved 
in  yet;  and  that  then  a  colored  woman  by  the  name  of 
Hodgins  had  it ;  that  he  does  not  know  what  she  does ;  that 
he  knows  there  was  a  raid  there  a  few  days  before  the  trial, 
but  does  not  know  whom  they  got — whether  it  was  the  Frank- 
lin girl  or  not,  because,  as  he  says,  "You  see,  there  are  so 
many  there ;"  that  he  does  not  know  who  put  the  people  out 
at  the  time  the  police  made  the  raid,  but  that  they  were  out 
at  the  time  of  the  trial.  Joe  Hill,  a  witness  for  defendant, 
testifies  as  to  the  Abdosh  family's  living  in  the  property  at 
the  time  claimed,  but  says  he  doesn't  know  how  the  time 
was  fixed  when  she  moved  out ;  that  the  only  thing  is,  they 
came  to  his  store  for  groceries,  and  he  sells  them,  and  that's 
all  he  remembers;  does  not  know  whether  she  was  in  there 
in  May  or  not,  but  on  redirect  examination,  says  she  was. 
There  is  other  evidence  as  to  the  occupancy  as  claimed  by 
Merkin,  but,  in  view  of  the  finding  of  the  trial  court,  it  will 
not  be  referred  to  further. 

In  rebuttal,  the  trial  court  admitted  in  evidence  the 
jail  register,  showing  that  the  Taylor  and  Ross  women  were 
arrested  for  soliciting  on  the  streets.  May  24th,  at  the  place 
described  in  the  petition  as  the  premises  in  controversy; 
but  admitted  it  to  show  their  arrest,  and  the  time ;  but  was 


July  1911)]   State  ex  rcl.  Anti-Saloon  League  v.  Ross.  807 

of  opinion  that  it  was  not  competent  to  show  the  place. 
Police  officer  O'Keefe  testifies  that  he  and  others  made  the 
raid  at  the  premises  in  controversy,  a  few  days  before  the 
trial,  and  that  he  found  the  Franklin  girl  and  another  girl 
there.  Police  officer  Freelund  testifies  that  he  was  in  the 
raid  on  the  place  in  question,  May  24,  1917,  and  that  they 
arrested  two  colored  girls  at  the  place;  that  he  thinks 
Evaline  Ross  was  living  in  the  place  in  November,  1917, 
but  is  not  certain.  Officer  White  says  that  the  Abdosh 
people  moved  out  in  April,  and  that,  since  they  moved  out, 
the  Taylor  and  Ross  women  moved  in,  and  that  there  have 
only  been  colored  prostitutes  there  since.  The  record  does 
not  show  how  far  Merkin's  place  of  residence  is  from  the 
property  in  controversy. 

Under  this  record,  we  aire  of  opinion  that  iferkin 
should  have  had,  and,  under  the  law,  will  be  held  to  have 
had,  notice  and  knowledge  that  a  nuisance  was  being  main- 
tained in  his  property.  Under  the  findings  of  the  trial  court, 
and  under  the  evidence,  the  property  was  occupied  by  the 
Ross  and  Taylor  girls,  after  the  Abdosh  family  moved  out, 
about  April,  1917.  They  occupied  it  for  a  considerable 
length  of  time, — according  to  some  of  the  testimony,  from 
some  time  in  April  to  November,  1917,  which  was  both  be- 
fore and  after  this  suit  was  brought.  Without  any  serious 
dispute,  if,  indeed,  there  is  any  dispute,  other  colored  pros- 
titutes were  living  in  the  house  after  the  suit  was  brought, 
and  up  until  within  a  day  or  two  of  the  trial  of  this  case. 
The  property  had  the  general  reputation  of  being  a  nui- 
sance, as  alleged.  Section  4944-h.%  Supplemental  Supple- 
ment to  the  Code,  1915,  provides  that  evidence  of  the  gen- 
eral reputation  of  the  place  shall  be  competent  for  the  pur- 
pose of  proving  the  existence  of  said  nuisance,  and  shall  be 
prima-facie  evidence  of  such  nuisance,  and  of  knowledge 
thereof,  and  of  acquiescence  and  participation  therein  on 
the  part  of  the  owner,  etc.    The  owner,  Merkin,  lived  in  the 
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same  city.  Merkin  certainly  has  some  duty  in  regard  to 
knowing  about  the  character  of  the  people  who  occupy  his 
premises,  a  duty  not  only  to  himself,  but  to  the  public.  He 
seems  to  have  been  utterly  indifferent  in  the  matter,  if,  in- 
deed, not  winking  at  the  violation  of  the  law  in  his  prop- 
erty. There  should  have  been  a  permanent  injunction 
against  him,  as  prayed,  with  costs. 

4.  Section  4944-h8,  Supplemental  Supplement  to  the 
Code,  1915,  provides,  substantially,  that,  whenever  a  per- 
manent injunction  against  any  person  for  maintaining  a 

nuisance  is  issued,  as  defined,  or  against 

4*  lewdness*-  im-      an^  owner>  e*cv  there  shall  be  imposed  upon 

mandatory. tox     said  building  and  the  ground  upon  which 

the  same  is  located,  and  against  the  person 
or  persons  maintaining  said  nuisance,  and  the  owner,  etc., 
a  tax  of  $300,  and  that  the  imposing  of  said  tax  shall  be 
made  by  the  court,  as  a  part  of  the  proceedings.  The  stat- 
ute is  mandatory.  It  appearing  that  the  nuisance  was 
maintained,  as  alleged,  and  that  the  owner,  Merkin,  had 
knowledge  thereof,  the  court  should  have  imposed  the  tax, 
as  provided  and  required  by  the  statute.  The  cause  is  re- 
versed and  remanded,  with  directions  to  render  a  permanent 
injunction  against  Merkin,  and  a  judgment  against  him  for 
costs,  and  that  the  tax  be  imposed  against  the  property 
and  Merkin,  the  owner;  or  the  plaintiff  may  have  such  a 
decree  in  this  court  by  presenting  it  in  the  proper  form, 
with  notice  thereof  to  appellee  Merkin. — Reversed. 

Ladd,  O.  J..  Evans  and  Salinger,  JJ.,  concur. 
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Ethel  B.  Storey,  Administratrix,  Appellee,  v.  J.  C.  Mardis 

Company  et  al.,  Appellants. 

MASTER  AND  SERVANT:     Duties  and  Liabilities  of  Master— Safe 

1  Place  to  Work — Construction  of  Scaffold.  The  master  may  fur- 
nish the  material  and  confer  upon  the  employees  the  duty  of 
constructing  their  own  staging  and  scaffolding,  as  the  same 
becomes  necessary  in  the  progress  of  the  work,  and  in  such 
case,  negligent  construction  is  not  to  be  imputed  to  him,  as 
between  him  and  the  constructing  employees  or  their  fellow 
servants;  but  where  the  master  causes  a  scaffold  to  be  erected 
by  workmen  other  than  those  who  are  to  use  the  same,  he 
thereby  undertakes  to  furnish  a  ready-made  scaffold  as  a  place 
of  work,  and  assumes  the  duty  of  seeing  that  it  is  reasonably 
safe. 

MASTER   AND    SERVANT:     Assumption   of   Risk— Safe   Place  to 

2  Work.  An  employee  does  not  assume  the  risk  arising  out  of  the 
employer's  negligence  in  failing  to  furnish  a  scaffold,  as  such 
defense  has  been  abolished  by  statute  in  this  state. 

MASTER  AND  SERVANT:     Duties  and  Liabilities  of  Master— Safe 

3  Place  to  Work — Absence  of  Railing  on  Scaffolding.  In  an  action 
for  the  death  of  an  employee,  caused  by  falling  from  a  scaffold, 
whether  the  absence  of  a  railing  on  the  scaffold  constituted  neg- 
ligence on  the  part  of  the  employer  held  a  question  for  the 
jury. 

EVIDENCE:    Relevancy,  Materiality,   and  Competency — Nailing  of 

4  Boards  after  Accident.  Evidence  that  boards  on  a  scaffold  were 
nailed  shortly  after  decedent  fell  therefrom  was  admissible  in 
corroboration  of  plaintiff's  evidence  that  they  were  not  nailed 
at  the  time  of  the  accident. 

EVIDENCE:     Relevancy,  Materiality,  and  Competency — Subsequent 

5  Conditions  not  Admissible.  In  an  action  for  the  death  of  an 
employee,  caused  by  falling  from  an  unrailed  scaffold,  evidence 
that  a  railing  was  constructed  thereon  two  or  three  days  after 
the  accident  was  inadmissible. 

TRIAL:     Instructions — Inconsistent  or  Contradictory — Correct  when 

6  Taken  Together.  An  instruction  to  the  effect  that,  if  the  jury 
found  the  negligence  of  the  defendant  to  have  been  lae  proxi- 
mate cause  of  the  fall  of  the  deceased,  the  jury  would  be  war- 
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* 

ranted  in  finding  for  the  plaintiff,  and  not  containing  a  saving 
reference  on  the  question  of  the  contributory  negligence  of  the 
plaintiff,  held  not  to  have  been  error  or  inconsistent,  when 
taken  in  connection  with  the  preceding  instruction,  which,  in 
effect,  charged  that,  if  the  decedent  did  not  exercise  ordinary 
care,  the  verdict  should  be  for  the  defendant. 

Appeal  from   Polk   District    Court. — Lawrence    DeGraff, 

Judge. 

July  2,  1919. 

Action  for  damages  by  an  administratrix  for  the  wrong- 
ful death  of  her  intestate,  who  was  accidentally  killed  in 
the  course  of  his  employment  as  an  employee  of  the  defend- 
ant. There  was  a  verdict  for  the  plaintiff,  and  the  defend- 
ant appeals. — Affirmed. 

Parker,  Parrish  d-  Miller  and  C.  Wood-bridge,  for  ap- 
pellants. 

Clark,  Byers  &  Hutchinson,  for  appellee. 

• 

Evans,  J. — The  defendant  is  a  general  contractor,  and 
as  such,  employs  men  of  various  trades  in  the  performance 
of  his  contracts.  At  th'*  time  of  the  accident  in  question, 
the  defendant  was  engaged  in  performing  a  contract  for 
the  remodeling  and  repairing  of  the  Shops  Building  in  Des 
Moines.  For  this  purpose,  he  had  in  his  employ  carpenters, 
bricklayers,  plumbers,  painters,  etc.  The  deceased  was  a 
bricklayer,  and  was  engaged  in  the  defendant's  employ  as 
such.  He  was  engaged  in  taking  down  and  rebuilding  a 
part  of  the  wall.  The  place  of  his  work  was  four  stories 
above  the  ground,  and  he  occupied  a  scaffold  as  such  place  of 
work.  Shortly  after  he  had  entered  upon  his  work  upon 
such  scaffold,  he  fell  therefrom,  and  was  killed  therebv. 
The  principal  specifications  of  negligence  relied  on  by  the 
plaintiff  are: 

(1)     That   the  boards   which   constituted  the  floor  of 
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thp  scaffold  were  not  nailed  to  the  supports;   whereas  they 
ought  to  have  been  so  nailed. 

(2)  That  said  boards  extended  for  an  undue  length 
at  each  end  beyond  the  supports  upon  which  they  rested, 
and  were,  therefore,  in  danger  of  tipping  when  weight  was 
put  thereon. 

(3)  That  the  scaffold  had  no  railing. 

The  defense  interposed  is  a  general  denial  and  a  plea 
of  contributory  negligence.  The  broad  grounds  of  defense 
urged  particularly  in  argument  are: 

(1)  That,  if  there  was  negligence  in  the  construction 
of  the  scaffold,  it  was  the  negligence  of  the  fellow  servants 
who  constructed  the  same,  for  which  the  master  was  not 
liable. 

(2)  That  the  defects  in  the  scaffold  complained  of  in 
the  petition  were  all  open  and  obvious,  and  could  have  been 
readily  observed  by  the  deceased;  that,  if  he  failed  to  ob- 
serve them,  or  if  he  ignored  them  after  observing  them,  he 
was  guilty  of  contributory  negligence;  and  that,  in  any 
event,  he  assumed  the  risk. 

The  foregoing  are  reducible  to  the  broad  contention 
that  the  master  was  under  no  magisterial  obligation  to  fur- 
nish to  his  employees  a  scaffold  upon  which  to  work,  and 
that  the  carpenters  who  erected  the  same  were  not,  in  such 
work,  engaged  upon  the  performance  of  the  master's  duty. 
Before  proceeding  to  a  consideration  of  these  contentions, 
a  few  details  of  evidence  must  first  be  stated.  The  deceased 
had  nothing  to  do  with  the  erection  of  the  scaffold  in  ques- 
tion, nor  does  it  appear  that  it  was  any  part  of  his  employ- 
ment to  make  such  scaffold.  The  scaffold  had  been  built 
by  two  carpenters,  under  the  direction  of  the  defendant's 
foreman,  who  directed  the  method  and  details  of  the  con- 
struction. In  coming  to  his  work  at  such  place,  the  de- 
ceased came  to  his  place  of  work  upon  a  scaffold  ready- 
made.    The  witnesses  to  the  accident  testified  that  a  board 
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tipped  up,  and  that  the  deceased  fell  from  the  end  of  it. 
There  was  a  dispute  in  the  evidence  as  to  whether  the  boards 
were  securely  nailed  or  not.  Concededly,  there  was  no 
railing.  Concededly,  also,  the  floor  boards  extended  at  each 
end  two  or  three  feet  beyond  the  lookout  upon  which  they 
were  supported. 

I.  Was  the  scaffold  the  deceased  employee's  place  of 
work,  within  the  meaning  of  the  law  which  imposes  upon 
the  master  the  duty  to  see  that  it  is  reasonably  safe? 

The  law  of  the  scaffold  is  peculiarly  complex,  and  judi- 
cial decisions  thereon  are  not  wholly  harmonious.     It  is 
undoubtedly  true  that  it  is  competent  for  the  master  to 
1.  mastbb  and       furnish  the  materials  and  to  confer  upon 
dutiMNand  ua-    his  employees  the  duty,  as  such,  to  construct 
Sffflij?  p7a"S   their  own   staging  and   scaffolding   which 
station  o?n"    may  become  necessary  from  time  to  time 
""*>"■  in  the  progress  of  the  work  undertaken.    In 

such  case,  the  negligent  construction  is  not  imputed  to  the 
master,  as  between  him  and  the  constructing  employees  or 
their  fellow  servants.  On  the  other  hand,  it  is  the  rule 
adopted  by  many  modern  authorities  that,  where  a  master 
does  cause  a  scaffold  to  be  erected  by  workmen  other  than 
those  who  are  to  use  the  same,  and  thereby  undertakes  to 
furnish  a  ready-made  scaffold  to  other  workmen,  he  is 
deemed  as  adopting  such  scaffold  as  a  place  of  work  for 
such  workmen,  and  as  assuming  the  duty  of  seeing  that  it  is 
reasonably  safe.  In  Chambers  v.  American  Tin  Plate  Co., 
129  Fed.  561,  the  rule  is  stated  as  follows : 

"There  is  a  line  of  cases  holding  that,  when  the  em- 
ployer furnishes  suitable  materials,  and  the  workmen  them- 
selves construct  a  scaffolding  or  staging  as  a  part  of  the 
work  which  they  undertake  to  perform,  and  build  it  accord- 
ing to  their  own  judgment,  that  the  employer  is  not  liable 
for  an  injury  to  one  of  their  own  number,  sustained  in  the 
subsequent  use  of  the  structure,  in  consequence  of  negli- 
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gence  in  construction.  The  erection  and  re-erection  of  such 
a  staging,  as  the  work  requiring  its  use  progresses,  being 
itself  a  part  of  the  very  work  which  the  employees  are  to 
do,  takes  it  without  the  general  rule  in  respect  to  the  duty 
of  the  master  to  exercise  reasonable  care  to  furnish  a  rea- 
sonably safe  place  and  appliances.  *  *  *  But  the  rule 
id  quite  otherwise  if  the  employer  himself  undertake  to  fur- 
nish such  scaffolding  for  the  men  who  are  to  work  thereon. 
In  such  case,  the  duty  is  one  of  those  positive  duties  of  the 
master  toward  the  servant  which  cannot  be  discharged  by 
the  substitution  of  a  competent  agent.  The  act  or  service 
to  be  done  is  that  of  furnishing  a  reasonably  safe  place  or 
appliance,  and  negligence  in  the  doing  of  such  a  service  is 
the  negligence  of  the  master,  without  regard  to  the  rank  of 
different  employees." 

We  are  committed  to  this  rule.  Garvey  v.  Boody,  etc., 
Co.,  176  Iowa  273.  The  following  authorities  are  to  the 
same  effect:  Bourbonnais  i\  West  Boylston  Mfg.  Co.,  184 
Mass.  250  (68  N.  E.  232) ;  Chicago  &  A.  R.  Co.  v.  Scanlan, 
170  111.  106  (48  N.  E.  826) ;  McBeath  v.  Rawle,  192  111.  62(1 
(61  N.  E.  847) ;  Cole  v.  Warren  Mfg.  Co.,  63  N.  J.  L.  626  (44 
Atl.  647) ;  Liedke  v.  Moran  Bros.  Co.,  43  Wash.  428  (86  Pac. 
646). 

Under  the  undisputed  evidence  in  this  case,  it  must  be 
held  that  the  scaffold  had  been  furnished  by  the  master 
to  the  deceased  employee  as  his  place  of  work. 

II.  Because  the  alleged  defects  of  the  scaffold  were, 
as  alleged  by  the  defendant,  obvious  and  necessarily  known 
to  the  deceased,  it  is  contended  that  such  defects  did  not 

constitute  negligence  of  the  master  as  to 
2.  mastbb  and       this  employee,  and  further  contended  that 

servant  :    as-  V 

sumption  of       the  deceased  himself  was  guilty  of  contrlb- 

risk :   safe  place 

to  work.  utory  negligence,  and  that  he  assumed  the 

risk.  The  question  of  contributory  negli- 
gence was  one  of  fact,  and  was  properly  submitted  to  the 
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jur£.  The  absence  of  the  railing  was,  of  course,  obvious. 
If  the  defense  of  the  assumption  of  risk  were  available  to 
the  defendant,  the  obvious  character  of  the  defects  would 
assume  added  importance.  Under  our  recent  legislation, 
such,  defense  is  abolished.  Recognizing  that  fact,  the  de- 
fendant did  not  plead  it  as  a  defense.  It  is  no  more  avail- 
able to  him  in  argument  than  it  was  in  pleading.  The  de- 
fendant has  cited  and  quoted  from  a  large  number  of  au- 
thorities in  support  of  his  proposition  at 
8.  masteb  amd       this  point.     An  examination  of  them  dis- 

SERVANT  : 

duties  and  ua-    closes  that  virtually  all  of  them  were  as- 

b  HI  ties  of  mas-  .  ■ 

ter :  safe  place   sumption  of  risk  cases.     If  the  defendant 

to    work :     ab- 
sence of  ran-    was  negligent  in  failing  to  furnish  a  reason- 
ing on  scaffold-  °  ° 

in«-  ably  safe  scaffold,  then,  under  our  present 

statute,  the  deceased  cannot  be  deemed  to 
have  assumed  the  risk  arising  out  of  such  negligence,  even 
though  he  had  observed  the  defects  resulting  from  such  neg- 
ligence. We  do  not  overlook  the  defendant's  contention 
that  he  assumed  the  risk  incident  to  his  work.  But  if  the 
danger  thus  risked  arose  out  of  the  negligence  of  the  master 
in  the  construction  of  the  scaffold,  then  it  was  not  a  risk 
inherent  in  or  incident  to  the  work.  So  we  come  back  to 
our  starting  point,  Was  the  scaffold  negligently  construct- 
ed? It  is  urged  by  the  defendant  that  the  absence  of  a  rail- 
ing was  not  negligence.  The  trial  court  instructed  properly 
that  the  absence  of  the  railing  was  not  necessarily  negli- 
gence; but  whether,  under  all  the  circumstances  appearing 
in  evidence,  it  was  such,  was  a  question  for  the  considera- 
tion and  determination  of  the  jury.  The  jury  might  well 
have  found  that,  if  the  floor  boards  had  been  securely  nailed, 
the  absence  of  a  railing  would  not  have  been  negligence.  If 
it  were  deemed  necessary  to  lay  the  boards  loosely,  without 
nailing  them,  it  might  well  be  found  that  additional  security 
should  be  provided  in  the  way  of  railing.  We  think,  there- 
fore, that  the  absence  of  railing  was  a  proper  question  for 
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the  consideration  of  the  jury,  in  the  light  of  all  the  facts 
pertaining  to  the  construction  of  the  scaffold. 

That  the  floor  boards  should  haye  been  nailed  down  is 
virtually  conceded  in  the  evidence  for  the  defendant.  The 
foreman  of  the  defendant  as  a  witness  testified  to  that  ef- 
fect. The  defendant's  contention  at  this  point  is  not  that 
the  boards  need  not  have  been  nailed,  but  that  they  were,  in 
fact,  nailed.  On  that  question  there  was  sharp  conflict  in 
the  evidence,  both  direct  and  circumstantial. 

III.  Complaint  is  made  of  certain  rulings  on  evidence. 
Some  evidence  was  introduced  of  facts  transpiring  after 
the  accident.     One  of  these  was  that  someone  nailed  the 

floor  boards  of  the  scaffold  immediately 
4.  evidence:  after   the   accident.     Another   was   that   a 

relevancy,    ma- 
teriality, and      railing  was  constructed  about  the  scaffold 

competency : 

nailing  of  two  or  three  davs  later.    Certain  witnesses 

boards    after 

accident.  for  the  plaintiff  testified  to  their  observa- 

tion of  these  boards,  at  the  time  and  im- 
mediately after  the  accident,  and  that  thev  were  not  nailed. 
As  against  this  testimony,  it  appeared  without  dispute  that, 
at  a  time  of  observation  within  40  minutes  after  the  acci- 
dent, the  boards  were  found  to  be  securely  nailed.  As 
against  this  fact,  witnesses  testified  on  behalf  of  plaintiff 
that,  within  a  few  minutes  after  the  accident,  they  saw  two 
persons  on  such  scaffold,  driving  nails.  This  testimony 
was  strenuously  objected  to  by  the  defendant,  on  the  ground 
that  the  persons  so  acting  were  not  identified  in  any  man- 
ner as  employees  of  the  defendant,  and  on  the  further 
ground  that  such  subsequent  conduct,  even  if  authorized 
by  the  defendant,  could  not  be  deemed  as  an  admission  of 
prior  negligence.  While  these  objections  were  good,  as  far 
as  they  went,  and  were  so  recognized  by  the  court  in  its 
instructions,  they  did  not  entitle  the  defendant  to  the  ex- 
clusion of  the  testimony.  This  testimony  was  admissible  in 
corroboration  of  the  testimony  on  behalf  of  plaintiff  that 
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the  boards  were  not  nailed  at  the  time  of  the  accident,  al- 
though they  were  admittedly  found  to  be  nailed  40  minutes 

later._ Evidence  was  received  over  the  ob- 
5.  evidence:  jection  of  the  defendant  that  a  railing  was 

relevancy,    ma- 

teriaiity,  and      constructed  two  or  three  days  after  the  ac- 

competency : 

subsequent  con-   cideut.      The    objection    to    this    evidence 

ditions  not  ad- 
missible, should    have   been   sustained.     But    it   was 

later  fully  withdrawn  by  the  court  in  its 

instructions. 

IV.     The  defendant  presented  to  the  court  13  requested 

instructions,  each  of  which  was  refused;   and  complaint  is 

directed  to  such  ruling.     A  careful  examination  discloses 

that  all  of  these  requested  instructions  ex- 

(i    Trial-    in-  te'jt    ^0S'    *"    ^    ^    an(*    ^    Weie    &lven    ^ 

consistent  or*'  the  court  on  its  own  motion.  Slight  but 
corrJctdiwhen:  proper  modification  was  made,  in  one  or 
taken  together.    two    jn8tances.      Requested    Instruction    1 

was  a  peremptory  direction  of  verdict  for 
the  defendant.  Requested  Instruction  2  declared  the  neg- 
ligence, if  any,  in  the  construction  of  the  scaffold  to  have 
been  the  negligence  of  fellow  servants.  Requested  Instruc- 
tion 4  was  a  specific  direction  that  the  position  of  the  look- 
out timbers  supporting  the  floor  boards  was  obvious  to  the 
deceased,  and  that  it  was  the  duty  of  the  deceased  to  have 
the  position  of  said  lookout  in  mind,  and  to  use  ordinary 
and  reasonable  care  to  avoid  placing  his  weight  beyond  or 
outside  of  said  lookouts.  Requested  Instruction  10  in- 
structed the  jury  "that,  as  a  matter  of  law,  the  deceased  as- 
sumed all  of  the  risk  incident  to  using  the  said  scaffold 
while  it  was  not  provided  with  railing."  This  was  put  upon 
the  ground  that  the  absence  of  railing  was  obvious. 

What  we  have  already  said  is  a  sufficient  indication  of 
our  views  that  the  requested  instructions  were  properly  re- 
fused. Complaint  is  made  that  Instructions  Nos.  8  and  9 
were  inconsistent  and  contradictory.    No.  8  dealt  fullv  with 
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the  question  of  contributory  negligence.     In  its  final  sen- 
tence, it  instructed  the  jury  that,  if  the  deceased  did  not 
exercise  ordinary  care,  "then  your  verdict  should  be  for  the 
defendant."    No.  9  dealt  with  the  question  of  negligence  of 
the  defendant.     It  instructed,  in  effect,  that,  if  the  jury 
found  the  negligence  of  the  defendant  to  have  been  the 
proximate  cause  of  the  fall  of  the  deceased,  "then  you  would 
be  warranted  in  finding  for  the  plaintiff."    This  instruction 
contained  no  saving  reference  to  the  contributory  negligence 
of  the  plaintiff.    These  instructions  are  somewhat  awkward- 
ly put,  but  we  do  not  think  they  can  fairly  be  called  incon- 
sistent.   They  were  intended  to  be  read  together,  and  there 
is  no  fair  reason  why  No.  8  should  be  repeated  by  inclusion 
in  No.  9.    No.  8  stated  to  the  jury  that,  if  there  was  con- 
tributory negligence,  no  recovery  could  be  had,  although 
there  was  negligence  on  the  part  of  the  defendant.     If  the 
foregoing  statement  had  been  repeated  in  Instruction  No.  9, 
it  would  fully  meet  appellant's  complaint.     While  No.  9, 
standing  alone,  could  be  deemed  objectionable,  it  does  not 
stand  alone.    If  we  were  to  eliminate  the  figures  8  and  9, 
and  were  to  put  both  paragraphs  under  one  number,  they 
might  seem  less  objectionable,  as  mutually  qualifying  each 
other.    We  think  it  would  be  unduly  technical  to  separate 
them  for  the  purpose  of  rendering  one  of  them  incomplete. 
Other  minor  questions  are  presented.     The  questions 
we  have  already  considered,  however,  are  the  vital  ones, 
and  what  we  have  said  is  quite  decisive  of  other  questions 
not  specifically  mentioned.     We  find  no  reversible  error, 
and  the  judgment  below  is — Affirmed. 

Ladd,  C.  J.,  Gaynok,  Preston,  and  Salinger,  JJ.,  con- 
cur. 
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Mablb  Studyvin,  Appellant,  v.  Dr.  R.  A.  Weston,  Appellee. 

PHYSICIANS  AND  SURGEONS:     Malpractice— Negligence— Insuffl- 
*    ciency  of  Evidence.    Evidence  reviewed,  in  action  against  phy- 
sician for  negligence  in  leaving  gauze  in  vagina,  and  held  in- 
sufficient to  show  any  injury  resulting  therefrom. 

Appeal    from    Polk   District    Court. — Hubert    Utterkack, 

Judge. 

March  14,  1919. 

Rehearing  Denied  July  2,  1919. 

Action  for  damages  for.  surgical  malpractice.  At  the 
close  of  plaintiff's  evidence,  there  wad  a  directed  verdict  for 
the  defendant.    The  plaintiff  appeals. — Affirmed, 

John  McLennan,  Herman  F.  Zeuch,  and  Theodore  F. 
Mantz,  for  appellant. 

Dunshee,  Haines  &  Brody,  and  Dutcher,  Davis  &  Ham- 
brecht,  for  appellee. 

Evans,  J. — In  February,  1916,  the  plaintiff  was  in  a 
hospital  at  Des  Moines,  in  care  of  the  defendant,  as  a  sur- 
geon, for  a  period  of  five  days.  He  performed  a  surgical 
operation  upon  her,  consisting  in  the  lancing  of  a  urethral 
abscess.  It  was  located  upon  the  urethra  and  upon  the 
vagina  wall.  At  the  time  of  the  operation,  the  defendant 
used  a  piece  of  cheesecloth,  or  surgeon's  gauze,  for  the  pur- 
pose of  absorbing  blood  and  pus  from  the  incision.  This 
was  placed  as  a  packing  within  the  vagina.  The  particular 
piece  used  by  the  defendant  was  described  by  the  plaintiff's 
husband,  as  a  witness,  as  being  2  feet  long  and  2y2  inches 
wide.  Ten  weeks  after  the  discharge  of  plaintiff  from  the 
hospital,  she  discovered  a  smaller  piece  of  cloth  or  gauze 
within  the  vagina,  and  removed  the  same.     The  ultimate 
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complaint  of  her  pleading  is  that  the  defendant  failed  to 
advise  her  that  he  had  inserted  any  cloth  or  gauze  in  the 
vagina,  and  that  she  was  thereby  prevented  from  discover- 
ing its  presence,  and  that  its  long  continuance  therein  re- 
sulted in  injury  to  her.  The  plaintiff's  experts  testified  that 
the  use  of  gauze  or  cloth  was  proper,  and  that  its  long  con- 
tinuance without  change  was  not  necessarily  injurious, 
though  very  offensive.  The  plaintiff  was  discharged  within . 
five  days,  and  the  care  of  her  by,  the  defendant  ceased  at 
that  time.  Up  to  that  point  of  time,  the  presence  of  the 
packing  in  the  vagina  was  neither  injurious  to  the  plaintiff 
nor  wrongful  on  the  part  of  the  defendant.  If  the  plain- 
tiff did  not  know  of  its  presence,  her  husband  did.  At  the 
expiration  of  five  days,  the  plaintiff  left  the  city,  and  ac- 
cepted no  further  attention  from  the  defendant.  It  might 
well  be  assumed  that,  during  her  further  convalescence,  she 
would  seek  the  aid  of  a  local  physician.  Not  only  did  the 
husband  know  of  the  presence  of  the  packing,  but  such 
presence  would  be  readily  discoverable  by  any  physician. 
Its  removal  called  for  no  surgical  skill. 

Assuming,  howevter,  for  the  sake  of  the  argument,  that 
the  defendant  should  have  warned  the  plaintiff,  and  should 
have  instructed  her  as  to  the  removal  of  the  packing,  and 
that  he  failed  in  his  duty  in  such  respect,  yet  the  evidence 
wholly  fails  to  show  that  the  presence  of  the  packing  re- 
sulted in  any  injury  to  her.  At  the  time  of  the  operation, 
and  for  some  time  prior  thereto,  the  plaintiff  was  suffering 
from  a  serious  disease.  One  of  the  resulting  effects  of  such 
disease  was  the  abscess  for  which  she  obtained  surgical  re- 
lief. The  surgical  operation  was  not  calculated  to  check 
the  disease.  The  defendant  did  not  treat  her  for  such  dis- 
ease. The  symptoms  suffered  by  the  plaintiff  after  the 
surgical  operation  were  of  the  same  kind  as  those  suffered 
before  the  operation,  though  they  grew  more  severe  with 
the  progress  of  the  disease.    Two  expert  witnesses  testified 
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on  behalf  of  the  plaintiff  that  the  presence  of  the  packing 
for  such  inordinate  length  of  time  could  produce  septicemia, 
especially  in  view  of  its  contact  with  a  surgical  wound. 
But  they  testified  also  that  even  this  was  improbable.  It 
appeared  affirmatively,  and  without  dispute,  that  the  surgi- 
cal wound  "healed  all  right,"  and  that  it  was  involved  in 
no  complication  whatever.  There  was  no  evidence,  expert 
or  otherwise,  that  she  had  suffered  from  septicemia.  Upon 
the  entire  record,  we  are  satisfied  that  no  cause  of  action 
is  disclosed  against  the  defendant.  The  trial  court,  there- 
fore, properly  directed  a  verdict,  and  its  order  is — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


E.  G.  Ford,  Appellee,  v.  Rudolph  Ott  et  al.,  Appellants. 

BluLS  AND  NOTES:     Actions — Fraudulent  Procurement.    Evidence 

1  reviewed,  in  an  action  by  the  holder  of  a  note  which  the  payee 
procured  through  fraud,  and  held  Insufficient  to  show  that  the 
holder  participated  in  the  fraud. 

BILLS  AND  NOTES:     Bights  and  Liabilities  on  Indorsement  or  Trans- 

2  fer— Holder  in  Due  Course-— Notes  Taken  after  Maturity.  One 
who  obtains  title  after  maturity  on  notes  which  were  pro- 
cured by  the  payee  by  fraud  does  not  take  them  in  due  course, 
unless  the  parties  from  whom  he  took  them  were  holders  in  due 
course.     (Sec.  3060-a58,  Code  Supp.,  1913.) 

BILLS   AND  NOTES:     Bights  and  Liabilities  on  Indorsement  or 

3  Transfer — Good  Faith — Burden  on  Holder.  .Under  Sec.  3060-a56, 
Code  Supp.,  1913,  to  charge  a  holder  of  a  note  with  notice  of 
fraud  in  relation  thereto,  it  must  be  shown  that  he  had  actual 
knowledge,  either  of  the  fraud  or  of  such  facts  that  taking 
the  instrument  amounted  to  bad  faith;  and  when  it  is  shown 
that  the  title  of  any  person  who  has  negotiated  a  note  Is  de- 
fective, the  burden  is  on  the  holder  to  prove  that  he  or  some 
person  under  whom  he  claims,  acquired  the  title  as  a  holder 
in  due  course. 
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BILLS  AND   NOTES:     Actions— Fraud.    Evidence   reviewed,   in   a 

4  suit  on  notes,  and  held  to  show  that  the  payee  had  obtained 
them  through  his  own  fraud. 

BILLS  AND  NOTES:    Actions  —  Pleadings  —  Immaterial   Variance. 

5  In  an  action  on  notes,  where  the  answer  claimed  that  they  were 
procured  through  fraud,  a  slight  variance  between  the  amounts 
of  the  notes  and  the  amounts  alleged  in  the  answer  is  imma- 
terial. 

FRAUD:    Eifect  of  and  Belief  Against— Trust  of  Victim  No  Defense. 

6  A  person  guilty  of  fraud  may  not  be  heard  to  urge  that  his 
victim  ought  to  have  found  him  out  in  time  to  have  protected 
himself  against  the  perpetrating  of  the  wrong  undertaking. 

BILLS  AND  NOTES:  Actions — Fraud — Reliance  on  False  Statements. 

7  Evidence  reviewed,  and  held  that  the  maker  of  a  note,  defend- 
ing the  same  on  the  ground  that  it  was  procured  by  fraud  of 
the  payee,  could  not  be  deemed  to  have  been  negligent  in  rely- 
ing on  the  false  statements  of  the  payee. 

BILLS  AND  NOTES:    Actions — Execution  of  Renewal  Notes — Fail- 

8  ure  to  Return  Original  Notes — Damages.  The  maker  of  notes 
was  damaged  by  the  fraud  of  the  payee,  where,  after  the  mak- 
ing of  the  same,  he  was  induced  to  execute  renewal  notes,  under 
the  promise  of  the  payee  that  the  original  ones  would  be  re- 
turned, but  where  the  original  notes  had  been  deposited  as  col- 
lateral, and  judgment  was  recovered  thereon,  and  the  maker's 
land  had  been  sold  on  sheriff's  execution  sale;  and  such  dam- 
ages would  be  an  issue  in  the  suit  on  the  action  brought  by 
the  holder  of  the  renewal  notes. 

BILLS  AND  NOTES:    Requisites  and  Validity— Fraud — Nonpreju- 

9  dldal  Statements  by  Maker.  Where  a  maker  of  notes  procured 
by  the  payee  through  fraud  paid  interest  .on  the  notes  and  part 
of  the  principal,  after  the  discovery  of  fraud,  and  told  the 
holders  that  the  notes  were  good,  and  would  be  paid  at  matu- 
rity, but  the  holders  changed  their  position  in  no  way  because 
of  what  he  did  or  said,  and  were  not  prejudiced  in  any  manner, 
and  the  plaintiff,  when  he  bought  the  notes,  had  never  heard 
of  such  statements,  and  did  not  rely  thereon  in  purchasing 
the  notes,  the  maker  was  not  estopped  from  relying  on  the 
fraud. 

FRAUD:     Effect  of   and  Relief  Against — Essentials  to  Waiver  of 

10  Right  to  Defend.  Where  the  maker  of  notes  procured  by  the 
payee  through  fraud  paid  interest  on  the  notes  and  part  of  the 


822  Ford  v.  Ott.  [186  Iowa 

principal  after  the  discovery  of  fraud,  and  told  the  holders  of 
the  notes  that  they  were  good,  and  would  be  paid  at  maturity, 
such  conduct  did  not  waive  the  right  to  defend  against  the 
fraud,  as,  to  constitute  a  waiver,  there  must  be  an  intention  to 
relinquish  a  known  right,  and  since  he  did  not  know  that  the 
holders  of  the  notes  did  not  acquire  the  same  in  good  faith, 
there  could  be  no  intention  on  his  part  to  relinquish  his  rights 
against  them. 

Appeal  from  Fayette  District  Court. — C.  N.  Houck,  Judge. 

July  3,  1919. 

Three  suits  were  brought  on  four  promissory  notes, 
secured  by  mortgage  ou  the  maker's  land,  and  judgment  and 
decree  of  foreclosure  prayed.  These  suits  were  consolidat- 
ed, and,  on  hearing,  decree  entered  as  prayed.  The  defend- 
ants Rudolph  Ott  and  Alwiue  Ott  appeal. — Modified  and 
affirmed. 

Edwards,  Longley,  Ransier  &  Harris  and  Jay  Cook,  for 
appellants. 

E.  R.  O'Brien  and  R.  J.  O'Brien,  for  appellee. 

Ladd,  C.  J. — The  three  suits  on  the  several  notes  were 
consolidated  and  heard  as  one.  Judgment  on  four  notes 
and  decree  of  foreclosure  of  the  mortgage  securing  all  of 
them  was  prayed.  One  of  these  notes  was  for  $4,000,  an- 
other for  $2,500,  and  the  others  for  $1,000  and  $500  each. 
These  notes  and  mortgage  were  parts  of  the  same  transac- 
tion, bearing  date  May  8,  1912,  and  payable  five  years  after 
date.  Each  was  executed  by  Rudolph  Ott  and  Alwine  Ott 
to  Adam  Kiefer.  The  latter,  on  June  20,  1912,  sold  and 
transferred  the  $4,000  note  to  Myron  Baum,  and,  after  ma- 
turity, November  28,  1917,  Baum  sold  and  transferred  this 
note  to  plaintiff.  The  $2,500  note  was  sold  and  transferred 
by  Kiefer  to  R.  M.  Campbell,  July  13,  1912,  and  Campbell 
sold  and  transferred  it  to  plaintiff  on  December  8,  1917, 
after  maturity.     The  $1,000  and  $500  notes  also  were  en- 
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dorse*  by  Kiefer  over  to  Campbell,  February  1,  1913,  and 
by  him  to  plaintiff,  after  maturity. 

The  Otts  admitted  the  execution  of  the  notes  and  mort- 
gage securing  payment  of  same,  but  denied  all  other  allega- 
tions with  reference  thereto,  and  averred  that  they  had 
borrowed  different  sums  of  money  and  given  notes  to  said 
Kiefer  aggregating  over  $8,000,  and,  "being  without  notice 
or  knowledge  that  said  Adam  Kiefer  had  disposed  of  such 
notes  or  did  not  then  own  the  same,  went  to  said  bank  for 
the  purpose  of  adjusting  and  settling  such  notes;  and  the 
said  Adam  Kiefer  then  stated  to  these  defendants  that  he 
still  owned  such  notes,  but  had  misplaced  them,  and  that, 
if  the  defendants  would  pay  all  of  such  indebtedness  above 
the  sum  of  $8,000,  and  execute  new  notes  to  him,  with  an 
extension  of  five  years'  time,  secured  by  mortgage,  he  would 
find  and  cancel  the  then  existing  notes  and  mortgages,  and 
return  them  to  these  defendants."  They  further  alleged 
that  they  were  deceived  and  misled  by  said  statement,  and 
believed  that  Kiefer  then  owned  the  notes,  and  were  in- 
duced by  his  representation  to  pay  all  of  said  indebtedness 
by  executing  to  him  the  notes  sued  on  and  the  mortgage  on 
160  acres  of  land  securing  their  payment;  that  the  state- 
ments were  false,  and  known  by  Kiefer  so  to  be,  and  made 
for  the  purpose  of  cheating  and  defrauding  defendants; 
and  that  said  notes  sued  on  were  negotiated  in  fraud  of 
defendants'  rights.  Alleging  said  notes  to  be  without  con- 
sideration and  procured  by  fraud,  they  prayed  for  equitable 
relief,  and  especially  that  the  notes  and  mortgage  be  can- 
celed. 

In  reply,  the  plaintiff  put  in  issue  the  allegations  of 
fraud,  and  pleaded  waiver  and  an  estoppel  by  defendants' 
conduct  in  paying  interest  and  some  of  the  principal  on  the 
notes,  and  saying  they  were  good;  and  also  that  the  defense 
was  barred  by  the  statute  of  limitation. 

I.     The  pleadings  have  been  referred  to  specifically,  as 
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the  best  way  to  dispose  of  the  contention  that  pfcintiff 
participated  in  the  fraud  alleged  to  have  been  perpetrated 

by  Kiefer.    The  answer  does  not  so  allege. 

1.  bills  and  Even  if  it  had,  however,  the  evidence  failed 
tions :  "fraudu-  to  show  that  plaintiff  had  authorized  Kief- 
ment.                 er  generally  to  have  renewed  the  notes  held 

by  him  as  collateral  security.  True,  Kiefer 
then  owed  Ford  $8,000  or  $10,000,  and  had  delivered  to 
Ford  as ,  collateral  security,  several  notes,  including  that 
for  $4,400,  hereinafter  more  particularly  referred  to,  and 
Ford  kept  these  in  a  box  in  the  bank  operated  by  Kiefer 
Bros.,  at  Hazelton,  but  Ford  retained  the  key  to  the  box, 
while  the  bank  held  the  master  key,  so  that  Ford  retained 
control  of  the  papers.  This  is  the  only  evidence  on  which 
appellants  contend  that  plaintiff  participated  in  the  fraud 
alleged,  and  it  was  insufficient  to  warrant  such  an  inference. 
II.  As  plaintiff  obtained  title  to  the  notes  after  ma- 
turity, he  did  not  acquire  them  in  due  course,  unless  the 
parties  from  whom  he  obtained  them,  Baum  and  Campbell, 

were  holders  in  due  course.     Section  3060- 

2.  bills  and  a58,  Code  Supplement,  1913.  The  issues, 
and  liabilities      then,  are  whether  the  notes  were  defective 

on  indorsement  i_x    •       j    i.       t-j-   *  -.  v 

or  transfer:         because  obtained  by  Kiefer,  the  pavee,  by 

holder  in  due  J  '  f     "       '      " 

cograe:  notes       fraud   (Section  3060-a55,  Code  Supplement, 
maturity.  11)13),   and   whether  Baum   and   Campbell, 

in  purchasing  these  notes  of  Kiefer,  were 
charged  with  notice.  To  so  adjudge  them,  it  must  appear 
that  they  had  actual  knowledge  of  the  fraud,  or  of  such 
facts   as   that   "taking   the   instrument   amounted   to   bad 

faith."    Section  3060-a56,  Code  Supplement. 

3.  Bills  and  1913. 

notes  :  rights 

and  liabilities  "When  it  is  shown,"  however,  "that  the 

on  indorsement  '  7 

goodrafa1thr-:        ^^e  °f  any  Person  who  has  negotiated  the 
holder!  °n  instrument  was  defective,  the  burden  is  on 

the  holder  to  prove  that  he  or  some  persou 
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under  whom  he  claims  acquired  the  title  as  a  holder  in  due 
course."    Section  3060-a59,  Code  Supplement. 

These  sections  are  so  clear  that  explanation  seems  un- 
necessary ;  but  see  lAindean  v.  Hamilton,  184  Iowa  907 ;  Ger- 
man American  Nat.  Bank  v.  Kelley,  183  Iowa  269. 

It  appears  from  the  record  that,  prior  to  May  7,  1907, 
the  Otts  had  given  Adam  Kiefer  a  note  for  $2,000,  and  se- 
cured it  by  a  mortgage  on  40  acres  of  land,  and  that,  on 

May  9th  of  the  same  year,  they  purchased 
4.  bills  and  of  Adam  Kiefer  80  acres  of  land,  and  ex- 

notbs  :  actions : 

fraud.  ecu  ted  in  part  payment  thereof  a  note  for 

$4,400  to  him,  securing  the  same  by  a  mort- 
gage on  the  land.  These  notes  matured  May  8,  1912,  to 
which  time  defendants  had  paid  the  interest.  A  few  days 
later,  Kiefer  went  out  to  see  Rudolph  Ott,  when  the  latter 
said  to  him  that  he  would  like  $1,600  more,  to  pay  some 
debts ;  and  Kiefer,  after  examining  the  premises,  responded 
that  he  would  make  the  additional  loan,  and  all  would 
amount  to  $8,000.    Ott  testified  that : 

"When  he  had  new  notes  made  out,  I  asked  him,  be- 
fore he  took  the  notes,  I  asked  him  where  he  had  the  old 
notes,  and  he  said  he  got  it  to  home,  and  he  forget  it, — he 
said  he  forget  it.  He  was  going  to  send  them  to  me.  He 
said  he  had  it,  the  note  he  was  going  to  send  it  to  me.  He 
was  to  send  them  and  cancel  them ;  the  $2,000  note  and  the 
$4,400  note.  He  made  out  notes  and  mortgages  for  $8,000, 
and  this  is  the  $8,000  represented  by  the  note  of  $4,000,  the 
note  of  $2,500,  the  note  of  $1,000,  and  the  note  of  $500,  that 
has  been  offered  in  evidence  here;  that  is  the  notes  that  was 
made  out  that  day.  *  *  *  When  he  told  me  he  still 
had  the  $2,000  note  and  the  $4,400  note  down  at  Hazelton, 
I  believed  him.  I  thought  he  had  it;  that  induced  me  to 
give  him  the  new  ones.  He  was  going  to  send  me  the  old 
ones  back.  The  $1,600  was  the  only  money  consideration 
there  was  for  the  $8,000  of  notes,  and  the  rest  of  the  con- 
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sideration  was  the  $4,400  note  and  the  $2,000  note  I  owed 
Adam.    I  did  not  know  he  had  sold  it  to  anybody." 

An  attorney,  whom  Ott  had  consulted,  testified,  on 
cross-examination,  that  Ott  had  told  him  that: 

''Kiefer  had  obtained  from  him  a  note  of  $2,000  and  a 
note  of  $4,400,  and  had  come  to  him  when  these  notes  were 
due,  and  represented  that  he  Rtill  held  the  notes  and  wanted 
to  renew  them,  and  that  he  had  forgotten  the  notes  and  left 
them  in  the  bank ;  but  that,  if  Ott  would  renew  them,  give 
new  notes  and  take  some  additional  money,  $1,600,  that  Ott 
wanted,  that  he  would  cancel  the  old  mortgages  securing 
these  notes,  and  return  him  the  notes." 

This  evidence  was  not  objected  to,  and,  though  hearsay, 
was  corroborative  of  Ott's  testimony.  The  evidence  recited 
was  not  contradicted,  but  was  somewhat  discredited  by 
Ott's  payment  of  interest  and  on  the  principal,  and  by  his 
statement  that  the  notes  were  good  and  would  be  paid, 
made  after  he  had  discovered  the  fraud.  But  Ott  was  an 
unlearned  man,  could  not  read  or  write  the  English  lan- 
guage, and  what  he  may  have  said  should  be  given  no  more 
weight  than  the  opinion  of  such  a  person  on  such  subjects 
ordinarily  would  be  accorded.  Kiefer  was  not  called  to 
contradict  what  Ott  swore  he  had  represented,  and  it  wan 
a  representation  such  as  a  person  bent  on  obtaining  the 
notes  would  be  likely  to  have  made;  and  we  entertain  no 
doubt  as  to  the  accuracy  of  Ott's  account  of  the  transac- 
tion. Nor  do  we  entertain  any  doubt  that  Kiefer  intended 
Ott  to  understand  that  he  (Kiefer)  still  owned  and  retained 
the  papers,  and  that  they  were  so  subject  to  his  control  that 
he  could  cancel  and  return  them.  As  contended,  the  prom- 
ise to  surrender  them  was  not  a  representation  of  an  ex- 
isting fact.  Because  of  the  assumption  implied  in  the  prom- 
ise,— i.  e.,  that  he  could  surrender  the  subjects  of  that  prom- 
ise,— this  was  corroborative  of  the  testimony  that  he  rep- 
resented that  he  retained  them. 
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Much  is  said  of  the  pleading  by  counsel  for  appellee; 
but,  even  if  the  answer  did  not  recite  the  facts  accurately, 
enough  was  proved,  necessarily  included  within  such  allega- 
tions of  the  answer,   to  make  out  the  de- 
5.  bills  and  fense.     The  indebtedness  to  Kiefer  is  there 

pu^Wb°:  hn8'    said  to  be  more  than  $8,000;  but  it  was  not 
auce.  essential  that  this  much  be  proven.     That 

too  large  a  sum  was  named  did  not  obviate 
making  out  the  defense  by  showing  that  the  actual  amount 
was  only  #6,400.  Nor  was  it  a  fatal  variance  to  prove  that, 
instead  of  the  payment  of  an  excess  by  Ott,  he  received 
|1,600  in  addition  to  the  $G,400  evidenced  by  the  two  notes. 
The  gravamen  of  the  charge  was  that  Kiefer  made  misrep- 
resentations concerning  the  two  notes  for  $4,400  and  $2,000. 
respectively,  and  thereby  fraudulently  induced  the  Otts  to 
execute  the  notes  in  suit.  Whether  Kiefer  stated  that  he 
left  the  notes  at  home  or  at  the  bank  or  somewhere  else, 
such  statement,  together  with  the  remainder  of  the  conver- 
sation, clearly  indicated  that  he  intended  to  and  did  rep- 
resent that  he  held  the  notes;  whereas,  the  note  for  $4,400 
had  been  turned  over  to  Ford  as  collateral  security  long 
before,  and  had  been  continuously  held  by  him.  It  appear- 
ing that  the  notes  were  obtained  by  fraud,  the  burden  was 
on  the  plaintiff  to  show,  by  a  preponderance  of  evidence, 
that  Baum  and  Campbell  acquired  them  in  due  course.  No 
evidence  whatever,  bearing  on  that  issue,  was  adduced; 
and,  unless  in  some  way  obviated,  the  defense  that  the  notes 
were  obtained  bv  fraud  should  be  sustained  to  the  extent  of 

Is 

the  amount  owed  on  the  note  of  $4,400,  that  for  $2,000  not 
appearing  to  have  been  negotiated. 

III.  Counsel  for  appellee  also  argues  that  Ott  was 
negligent  in  believing  Kiefer's  statements,  in  substance, 
that  he  still  held  the  notes,  and  in  relying  on  his  promise 
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of  and  relief 
against:  trust 
of  victim  no 
defense. 
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fraud :  reliance 
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ments. 


to  return  them,    A  person  guilty  of  fraud 

may  not  be  heard  to  urge  that  his  victim 

ought  to  have  found  him  out  in  time  to  have 

prevented  the  wrongdoer  from  perpetrating 

the  wrong  undertaken.     Holmes  v.  Rivers, 

145  Iowa  702 ;  Fargo  Gas  &  Coke  Co.  v.  Fargo  Gas  &  Elec. 

Co.,  4  N.  D.  219  (37  L.  R.  A.  593,  and  extended  note).    In 

any  event,  there  is  no  warrant  in  the  record  for  saying  that 

Ott  was  negligent  in   relying  on   Kiefer's 
statements;    for  he  did  precisely  what  an 
ordinarily  prudent  person  would  be  likely 
to  have  done,  under  like  circumstances. 
IV.    Another    contention    is   that   Ott 
was  not  shown  to  have  been  damaged  by  the  fraud  per- 
petrated.   The  petition  alleged  that  judgment  for  $7,968.74 
had  been  recovered  by  plaintiff;    and  it  appears  from  the 

record  that  this  was  on  the  note  of  $4,400, 
heretofore  referred  to,  and  that  the  80  acres 
on  which  it  was  secured  was  sold  on  sher- 
iff's execution,  July  5,  1918,  in  satisfaction 
thereof.  This  would  be  sufficient  showing 
of  damage  on  which  to  base  relief  against 
the  notes  given  in  renewal  thereof,  without  consideration  to 
the  extent  of  amount  due  on  the  $4,400  note. 

V.  In  March,  1913,  Kiefer  Bros.'  bank  failed;  and, 
as  we  understand  the  record,  Kiefer  went  into  bankruptcy. 
See  State  v.  Kiefer,  183  Iowa  319.    Ott  was  informed  of  this 

a  few  days  later,  and  that  the  note  for 
$4,400  was  held  by  Ford.  Notwithstanding 
this,  Ott  paid  interest  on  all  the  four  notes 
sued  on,  May  8,  1913,  and  on  May  8,  1914, 
and  on  the  $2,500  note  on  August  7,  1915. 
He  paid,  on  August  12,  1913,  $250  of  the 
principal  of  the  $500  note,  and  in  September  of  the  same 
year,  $100  more  thereon.    On  several  of  these  occasions,  he 


S.  Bills  and 
notes  :  actions 
execution   of 
renewal  notes : 
failure  to  re- 
turn original 
notes :    dam- 
ages. 


0.  Bills  and 
notes  :  requi- 
sites and  valid 
ity :  fraud : 
nonprejudicial 
statements  by 
maker. 


July  1919]  Ford  v.  Ott.  829 

told  the  holders  of  the  notes  that  these  were  good,  and 
would  be  paid  at  maturity ;  but  there  was  no  evidence  tend- 
ing to  show  that  either  of  these  holders  changed  their  posi- 
tion in  any  way  because  of  what  Ott  did  or  said,  or  that 
either  was  prejudiced  in  any  manner;  and  there  was  no 
evidence  that  plaintiff  had  ever  heard  of  such  statements, 
or  relied  thereon  in  purchasing  the  notes.  Manifestly,  the 
plea  of  estoppel  was  not  sustained  by  the  evidence,  for  the 
reason,  if  for  no  other,  that  prejudice  did  not  result  from 
anything  done  or  said  by  defendant. 

VI.  The  main  contention  of  appellee  is  that,  by  pay- 
ing the  interest  and  on  the  principal,  and  by  making  the 
statements,  all  as  recited  above,  the  makers  waived  the 

fraud  perpetrated  by  the  payee,  Kiefer,  and 

10ofandDreSefCt     elected  to  perform,  notwithstanding  the  de- 

SStJaiVto8         eeit  practiced.     True,  the  reply  denominat- 

to  dSten°d.rigbt    ed  what  is  claimed,  "ratification,"  and  this 

seems  a  misnomer;  but,  as  the  allegations 
asserted  condonement  or  waiver,  in  fact,  it  is  quite  immate- 
rial what  it  was  called.  That  the  notes  were  procured  by 
fraud  rendered  them  voidable,  not  void ;  and,  of  course,  it 
was  optional  with  the  maker  whether  or  not  he  would  chal- 
lenge their  legality.  This,  he  was  not  bound  to  do  until  the 
holders  sought  to  enforce  the  collection,  and  then  might  in- 
terpose the  defense  that  the  notes  were  obtained  by  fraud, 
and  were,  in  part,  without  consideration.  Were  the  suit  to 
rescind,  and  cause  the  notes  and  mortgage  to  be  canceled, 
a  different  rule  would  obtain,  and  he  must  have  acted 
promptly.  See  Lundean  v.  Hamilton,  184  Iowa  907.  The  de- 
fense of  fraud,  then,  was  available,  unless  waived.  By 
waiver  is  meant  the  voluntary  or  intentional  abandonment 
of  a  known  right.  Currie  v.  Continental  Cas.  Co.,  147  Iowa 
281;  Norton  v.  Catholic  Order  of  Foresters,  138  Iowa  464. 
467.  Bishop,  in  his  work  on  Contracts,  defines  the  word 
more  fully : 
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"Waiver,  in  a  general  way,  may  be  said  to  occur  when- 
ever  one  in  possession  of  a  right  conferred  either  by  law 
or  by  contract,  and  knowing  the  attendant  facts,  does  or 
forbears  to  do  something  inconsistent  with  the  exercise  of 
the  right,  or  of  his  intention  to  rely  upon  it,  in  which  case 
he  is  said  to  have  waived  it,  and  he  is  estopped  from  claim- 
ing anything  by  reason  of  it  afterwardfl.?, 

And  this  definition  was  approved  in  Mettner  v.  North- 
toestern  Nat.  L.  Ins.  Co.,  127  Iowa  205.  It  differs  from 
estoppel  in  that,  in  waiver,  the  result  is  voluntary;  while, 
in  estoppel,  the  conduct  may  have  been  voluntary,  without 
purpose  of  losing  any  asserted  rights,  and  yet,  if  such  con- 
duct misleads,  estoppel  arises.  One  is  the  voluntary  sur- 
render of  a  right,  and  the  other  is  the  inhibition  to  assert 
it,  from  the  mischief  that  has  followed.  See  Hoxie  v.  Home 
Ins.  Co.,  32  Conn.  21  (85  Am.  Dec.  240) ;  Shaw  v.  Rpenver, 
100  Mass.  382  (97  Am.  Dec.  107)  ;  Libby  v.  Haley,  91  Me. 
331  (39  Atl.  1004).  Other  differences  are  pointed  out  in  40 
Cyc.  255. 

As  said  in  Metcalf  v.  Phenix  Itts.  Co.,  21  R.  I.  307  (43 
Atl.  541)  : 

"A  waiver  arises  by  the  intentional  relinquishment  of 
a  right  by  a  person  or  party,  or  by  his  neglect  to  insist  upon 
his  right  at  the  proper  time,  and  does  not  imply  any  conduct 
or  dealing  with  another  by  which  that  other  is  induced  to 
act  or  forbear  to  act  to  his  disadvantage;  while  an  estoppel 
necessarily  presupposes  some  such  conduct  or  dealing  with 
another.'' 

To  constitute  a  waiver,  two  things  aw  essential :  First, 
there  must  be  knowledge  of  the  existence  of  the  right;  and 
second,  an  intention  to  relinquish  it.  Cutler  v.  Roberts,  7 
Neb.  4  (29  Am.  Rep.  371 )  ;  Hoxie  v.  Home  Ins.  Co.,  supra ; 
Perin  v.  Parker,  126  111.  201  (2  L.  R.  A.  336;  9  Am.  St.  57) ; 
BitZpalricic &>J[artford  L.  &  Ann.  Ins.  Co.,  56  Conn.  116 
(7  Am.  St.  288).    \ 

V 
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What  is  it,  then,  that  Ott  is  said  to  have  waived?  The 
right  to  interpose  the  defense  that  the  notes  were  obtained 
by  fraud,  against  the  then  holders  of  the  notes.  Bauiu  and 
Campbell  were  then  the  holders.  What  Ott  said  to  one  or 
both  of  them  was  merely  an  expression  of  opinion,  and  an 
indication  that  he  expected  to  pay.  Neither  his  opinion  as 
to  the  character  of  the  obligations  nor  his  statement  that 
these  would  be  paid  at  maturity  appears  to  have  misled 
the  endorsees,  or  to  have  lulled  them  into  security.  And 
this  is  true  with  respect  to  the  payments  of  interest  and  on 
the  principal.  As  the  consideration  of  the  notes  to  the  ex- 
tent of  $1,600  was  never  questioned,  this  much  must  have 
been  paid;  and,  therefore,  no  significance  could  well  be 
given  the  payments  on  the  principal.  Nor  are  we  inclined 
to  the  view  that  the  payments  of  interest  to  the  endorsees 
ought  alone  to  be  regarded  as  a  waiver  of  the  deceit  prac- 
ticed in  procuring  the  notes.  Had  this  misled  the  holders  In 
any  manner,  or  so  lulled  them  into  security  that  they  did 
or  omitted  to  do  something  that  otherwise  would  have  been 
done  or  omitted,  the  situation  would  have  been  different. 
A  naked  act  or  statement,  without  more,  never  constitutes 
a  waiver;  and  this  is  illustrated  in  the  numerous  author- 
ities cited  by  counsel  for  appellee.  Thus,  in  Taylor  &  Son 
v.  First  Nat  Bank,  212  Fed.  898,  one  with  full  knowledge 
of  the  facts  constituting  a  defense  to  his  note  secured  an 
extension  on  the  face  of  his  promise  to  pay  on  the  new 
maturing  date,  and  it  was  held  that  he  ratified  the  instru- 
ment, and  waived  the  defense.  In  MacKenzie  v.  Esohman'a 
Exr.,  174  Ky.  450  (192  S.  W.  521),  the  party  alleged  to 
have  been  defrauded,  "after  obtaining  knowledge  of  the 
fraud,  not  only  assured  Patterson  that  he  had  acted  in  good 
faith,  but  endorsed  notes  for  $5,200,  for  the  purpose  of  car- 
rying out  the  contract  (alleged  to  have  been  fraudulent), 
and  thereafter  collected  and  retained  monev  which  he  had 
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no  right  to  collect  or  retain,  except  by  virtue  of  the  con- 
tract."   And  the  court  said : 

"Having,  with  knowledge  of  the  fraud,  enjoyed  the 
fruits  of  the  contract,  and  having  repeatedly  affirmed  the 
contract 'by  other  unequivocal  acts,  he  has  thereby  con- 
doned the  fraud,  and  neither  he  nor  his  father's  executors 
will  now  be  permitted  to  rely  on  that  defense." 

In  Morgan  v.  Nowlin,  126  Mich.  105  (85  N.  W.  468), 
the  party  from  whom  a  note  was  alleged  to  have  been  ob- 
tained by  fraud  renewed  the  note.  See,  also,  State  Bank  v. 
Brown,  142  Iowa  190;  Loos  v.  Callender  Sav.  Bank,  174 
Iowa  577;  Tieheiwr  i\  Oirensboro  San:.  Bank  &  T.  Co.,  24 
Ky.  145  (68  8.  W.  127) ;  Doiwrty  v.  BeU,  55  Ind.  205;  Rinds- 
kopf  Bros,  d  Co.  v.  Donian,  28  Ohio  St.  516.  We  have  dis- 
covered no  decisions  to  the  contrary. 

In  Underwood  v.  Farmers'  Joint  Stock  Co.,  57  N.  Y. 
500,  the  court,  speaking  through  Earl,  Commissioner,  said : 
'"The  doctrine  of  estoppel  lays  at  the  foundation  of  the 
law  as  to  waiver.  While  one  party  has  time  and  oppor- 
tunity to  comply  with  a  condition  precedent,  if  the  other 
party  does  or  says  anything  to  put  him  oft  from  his  guard 
and  to  induce  him  to  believe  that  the  condition  is  waived, 
or  that  a  strict  compliance  with  it  will  not  be  insisted  on, 
he  is  afterward  estopped  from  claiming  non-performance  of 
the  condition.  Unless  there  is  some  consideration  for  a 
waiver,  or  some  valid  modification  of  the  agreement  between 
the  parties  which  contains  the  condition,  I  think  there  can 
be  no  waiver  of  a  condition  precedent,  except  there  be  in 
the  case  an  element  of  estoppel.  At  the  time  when  the  af- 
fidavit was  drawn,  the  plaintiff  had  forfeited  his  rights  un- 
der his  policy.  Nothing  that  was  then  said  or  done  induced 
him  in  any  way  to  forego  any  of  his  rights,  or  to  omit  the 
performance,  on  his  part,  of  anything  required  by  his  pol- 
icy; and,  hence,  furnished  no  estoppel  against  the  defend- 
ants 
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The  same  doctrine  will  be  found  in  ElKott  v.  Lycoming 
County  Mut.  Ins.  Co.,  66  Pa.  22  (5  Am.  Rep.  323). 

As  was  remarked  in  Kennedy  v.  Manry,  6  Ga.  App.  816 
(66  S.  E.  29)  : 

"Waiver  belongs  to  the  family  of  estoppel,  in  a  sense, 
and  yet  an  estoppel  in  pais  has  connections  that  are  no  kin 
to  waiver.  Waiver  depends  upon  what  one  himself  intends 
to  do ;  estoppel  depends  rather  upon  what  he  causes  his  ad- 
versary to  do.  Estoppel  may  carry  the  implication  of 
fraud ;   waiver  bv  election  does  not." 

To  constitute  a  waiver,  it  is  not  essential  to  show  that 
the  other  party  has  actually  been  prejudiced.  He  may  have 
been  benefited.  But  the  facts  constituting  the  waiver  must 
be  such  as  are  calculated  to  lead  the  other  party  to  do  or 
omit  to  do  what  he  otherwise  might  not  have  done  or  omit- 
ted,— as  to  have  lulled  him  into  security  when  otherwise  he 
might  have  taken  precaution  for  his  own  protection,  or  have 
acted  in  some  manner  otherwise  than  he  in  fact  did. 

While  Ott  was  aware  that  Kiefer,  the  payee,  perpetrat- 
ed a  fraud  on  him  in  obtaining  the  notes  sued  on,  the  record 
is  silent  as  to  whether  he  had  any  knowledge  that  the  de- 
fense of  fraud  was  or  would  be  available  against  the  then 
holders  of  the  notes.  For  all  that  appears,  Ott  knew  noth- 
ing of  this,  and  may  have  paid  the  interest  and  on  the  prin- 
cipal and  made  the  statements  with  reference  to  said  notes 
in  the  belief  that  Baum  and  Campbell  were  purchasers  for 
value,  and  without  notice  of  the  defense  in  the  title  to  the 
notes.  Had  he  been  informed,  prior  to  the  payments  of  in- 
terest, and  his  statements  accompanying  same,  that  the 
endorsees  were  not  bona-fide  holders  thereof,  there  would 
be  strong  ground  for  saying  that  this  would  have  amounted 
to  such  recognition  of  his  obligations  to  pay  as  would 
amount  to  a  condonement  of  the  fraud  or  waiver  of  the  de- 
fense. Though  he  must  be  assumed  to  have  known  that  the 
burden  to  show  that  the  holders  acquired  the  notes  in  good 
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faith  rested  on  the  then  holders,  he  was  not  bound  to  know 
whether  they  would  be  able  to  make  such  proof,  or  that  this 
would  not  be  undertaken;  and  the  presumption  of  mala 
fides  arising  from  the  proof  of  defective  title  should  be  al- 
lowed to  prevail.  In  the  absence  of  any  showing  of  being 
aware  of  having  available  defense,  Ott  could  not  well  have 
intentionally  or  voluntarily  abandoned  the  same.  Nothing 
that  happened  is  inconsistent  with  the  conclusion  that  Ott 
made  his  payments,  and  the  statements  recited,  in  the  be- 
lief that  Baum  and  Campbell  were  holders  of  the  note  in 
due  course ;  and  if  he  so  did  without  knowledge  to  the  con- 
trary, the  defense  should  be  held  not  to  have  been  waived, 
and,  to  the  extent  of  the  face  of  the  f 4,400  note,  with  inter- 
est thereon  from  the  date  to  which  interest  was  paid,  should 
be  allowed.  The  burden  of  proof  to  establish  the  waiver 
was  on  the  plaintiff.  40  Oyc.  269.  Bergeron  v.  Pamlico  Ins. 
A  Bk.  Co.,  Ill  N.  C.  45  (15  S.  E.  883) ;  Rosen  v.  German 
Alliance  Ins.  Co.,  106  Me.  229  (76  Atl.  688). 

The  court  erred  in  not  sustaining  the  defense  of  fraud 
and  want  of  consideration,  to  the  extent  of  the  note  for 
$4,400  taken  up  by  the  notes  sued  on,  with  interest  from 
May  12,  1914.  As  modified,  the  decree  will  be  and  is  af- 
firmed.— Modified  and  affirmed. 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 


George  Long,  Appellee,  v.  Samantha  E.  Wilson  et  al.,  Ap- 
pellants; Guthrie  County,  Intervener,  Appellee, 

HIGHWAYS:  Discontinuance — Method  of  Establishment.  An  alle- 
1  gation  of  a  petition  to  enjoin  the  closing  of  the  alleged  high- 
way that  there  was,  at  a  certain  time,  a  public  highway  opened 
and  traveled,  was  on  the  theory  that  the  alleged  highway  was 
made  a  highway  by  establishment  by  the  board  of  supervisors, 
and  excluded  the  idea  of  the  creation  of  the  highway  by  dedi- 
cation, prescription,  or  adverse  possession. 
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APPEAL  AND  EBBOR:     Review — Scope  and  Extent  in  General— 

2  Necessity  to  Prove  Allegation.  Where  the  plaintiff  claimed 
that  a  highway,  which  he  sought  to  enjoin  defendants  from 
closing,  was  formally  established  by  a  board  of  supervisors,  the 
defendants  may,  on  appeal,  unless  they  have  in  some  way 
lost  such  right,  insist  that  plaintiff  is  entitled '  to  no  relief 
unless  he  can  prove  that  such  road  in  controversy  was  formally 
established  as  a  public  highway. 

APPEAL  AND  ERROR:     Beview — Questions  of  Fact,  Verdicts,  and 

3  Findings — Trial  De  Novo.  In  an  equity  trial,  reviewable  de 
novo,  the  findings  of  fact  by  the  trial  court  do  not  have  the 
force  and  effect  of  a  verdict. 

APPEAL  AND  ERBOB:     Beview — Questions  of  Fact,  Verdicts,  and 

4  Findings — Decree  Not  Justified  by  Pleadings.  Where  the  peti- 
tion to  enjoin  defendants  from  closing  an  alleged  public  high- 
way was  framed  on  the  theory  that  the  highway  was  formally 
established  by  a  board  of  supervisors,  and  there  was  no  basis 
in  the  petition  of  an  estoppel  or  the  creation  of  the  alleged 
highway  by  dedication,  a  decree  based  on  dedication  or  estop- 
pel is  not  justified  by  the  pleadings,  and  cannot  be  sustained. 

HIGHWAYS:     Discontinuance — Absence  of  Dedication  or  Acceptance. 

5,  7  Evidence  reviewed,  in  a  suit  to  enjoin  the  closing  of  a  highway, 
and  held  insufficient  to  show  a  dedication  by  the  owner  or  an 
acceptance  of  the  highway,  if  it  could  be  deemed  to  have  been 
dedicated  by  the  owner. 

HIGHWAYS:  Discontinuance  —  Presumptions  —  Adverse  Possession 
6  — Notice.  Where  the  original  use  of  a  highway  was  permissive, 
and  entirely  in  harmony  with  a  nonpermanent  easement,  no 
presumption  is  raised  that  long-continued  use  or  possession  was 
under  a  claim  of  adverse  right,  unless  express  notice  of  the 
use  was  given,  as  required  under  Sec.  3004,  Code,  1897. 

HIGHWAYS:     Discontinuance — Absence  of  Dedication  or  Acceptance. 
5,7 

Appeal  from  Outht^e  District  Court. — Lorin  N.  Hays, 

Judge. 

July  3,  1919. 

An  injunction  was  awarded,  restraining  the  defendants 
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from  closing  up  an  alleged  public  highway,  and  defendants 
appeal. — Reversed. 

Howard  J.  Clark,  Weeks  &  Vincent,  and  H.  N.  Hansen, 
for  appellants. 

Sayles  &  Taylor,  for  appellees. 

Salinger,  J. — An  allegation  that,  at  the  time  30  jTears 
ago  when  plaintiff  bought  his  farm,  that  which  he  now 
claims  to  be  a  public  highway  was  then  such  highway  and 

traveled,  may,  for  the  sake  of  argument,  be 

lm  dl^ntf Vunce :    conceded  to  admit  proof  of  anything  that 

Sb&ent68"      will  create  a  public  highway —say,  that  the 

strip  in  question  was  dedicated  for  a  high- 
way, and  the  dedication  accepted  by  long-continued  use  and 
travel  (assuming,  now,  that  mere  use  by  travel  will  con- 
stitute an  acceptance).  But  can  the  same  be  said  of  the 
allegation  made  in  this  petition?  It  is  an  averment  that 
the  strip  alleged  to  be  now  a  public  highway  is  such  high- 
way because,  at  the  time  when  plaintiff  bought,  "there  was 
a  public  highway  opened  and  traveled  (on  that  strip) 
*  *  *  and  that  said  public  highway  still  exists  and  has 
ever  since  been  used  and  traveled  by  the  public."  The  strip 
could  be  an  "open  and  traveled  public  highway"  on  the  day 
when  plaintiff  bought  his  land  if,  earlier  than  the  time  of 
the  purchase,  said  strip  had  been  dedicated  for  such  high- 
way, and  the  dedication  accepted  by  long-continued  travel 
(assuming,  once  more,  that  such  travel  could  constitute 
an  acceptance).  But  the  strip  could  not,  on  that  day,  have 
been  ''opened"  as  a  public  highway  if  continuous  public 
travel  in  future  years  was  necessary  to  make  such  strip 
such  highway.  It  follows  the  allegation  excludes  the  cre- 
ation of  the  highway  by  dedication  and  acceptance,  pre- 
scription, or  adverse  possession,  and  that  the  petition  is 
framed  on  the  theory  that  the  alleged  highway  was  made 
a  highway  through  establishment  by  the  board  of  super- 
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visors.  It  might  be  said  that  the  averment  that  "said  pub- 
lic highway  *  *  *  has  ever  since  been  used  and  trav- 
eled by  the  public"  is  idle,  if  the  pleader  intended  to  assert 
a  highway  by  formal  establishment;  that,  if  a  road  had 
been  "opened  as  a  public  highway,"  defendant  would  have 
no  right  to  obstruct  it,  if  no  one  had  ever  traveled  it.  We 
think  that  this  part  of  the  plea  is  intended  to  present  mere- 
ly that  the  formally  established  highway  has  remained  such, 
and  has  not  been  abandoned  or  vacated.  And  this  con- 
struction has  full  support  from  the  fact  that  plaintiff  ad- 
dressed much  testimony  to  proving  that  there  had  been 
neither  abandonment  nor  vacation  of  the  alleged  public 
highway. 

Of  course,  a  public  highway  may  come  into  existence 
without  formal  establishment.  But,  as  seen,  plaintiff's  case 
is  bottomed  on  the  claim  that  the  road  in  question  was 

formally  established.    Unless,  then,  defend- 
2.  appeal  and        ant  has  in  some  way  lost  such  right,  he 

furor  '  rovipw  * 

scope  and  ex-  '    mav  now  insist  that  plaintiff  was  entitled 

tent  in  general :  c  ,  , 

necessity  to        to  no  relief  unless  he  has  proved  that  the 

prove  allega- 
tion. roa(i  in  controversy  was  formally  estab- 
lished as  a  public  highway.  Such  insis- 
tence but  asserts  that  the  decree  must  be  within  the  issues 
joined,  and  that  it  will  be  reversed  if  it  does  not  respond 
to  the  issues.  And  such  is  a  position  that  the  law  fully  sus- 
tains. See  Schuster  v.  Davis,  185  Iowa  143,  and  cases  there- 
in cited  and  analyzed. 

This  is  not  a  case  where  the  right  to  complain  has  been 
lost,  because,  though  the  petition  pleaded  what  did  not  en- 
title plaintiff  to  the  relief  demanded,  no  objection  to  the 
sufficiency  of  the  pleading  was  made  below.  The  plea  here 
was  unassailable.  That  one  threatens  to  close  a  road  which 
has  been  formally  opened,  does  warrant  injunctive  relief. 
The  only  way  to  meet  such  plea  as  this  was  by  denial.  And 
defendant   did    make   general   denial.     True,    this   general 
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denial  was  needlessly,  even  irrelevantly,  amplified.  The 
answer  did  not  stop  with  denying  the  alleged  establishment 
of  the  claimed  highway.  It  avers  that  "no  public  highway 
has  ever  existed  along  the  location  described  in  the  petition, 
either  by  prescription  or  otherwise;"  that  the  land  occu- 
pied by  the  alleged  highway  "has  never  been  dedicated  to 
the  public  or  to  any  person  by  the  owners  thereof  for  a  pub- 
lic highway  or  any  other  purpose;"  that  all  have  treated 
the  claimed  road  as  not  being  a  public  highway ;  that  plain- 
tiffs have  never  claimed  of  defendant  or  his  grantors  "any 
right  to  said  land  or  any  right  to  travel  over  the  same;" 
that  defendants  "have  never  had  express  notice  or  knowl- 
edge that  plaintiff  claimed  any  right  to  said  land  or  the 
right  to  travel  over  the  same;"  that  plaintiff  has  no  claim 
of  right,  except  a  permissive  use  granted  by  the  defendant 
from  neighborly  kindness,  because  existing  established  high- 
ways were  difficult  to  travel ;  that  to  treat  the  alleged  high- 
way as  a  public  highway  will  materially  injure  defendant 
in  his  property  rights;  and  that  plaintiff  will  not  be  in- 
jured by  closing  up  the  alleged  public  highway.  True,  the 
defendant  has  denied  what  is  not  charged,  and  defended 
against  what  is  not  urged.  But,  of  course,  that  does  not  de- 
stroy his  denial  of  the  only  thing  that  is  charged.  In  final 
effect,  the  needless  part  of  the  answer  asserts  that  there 
are  certain  reasons  why  the  plaintiff  should  not  have  the 
relief  demanded,  even  if  the  allegations  of  his  petition  were 
established.  Since  plaintiff  had  no  right  to  an  injunction 
unless  he  proved  the  formal  establishment  of  the  alleged 
highway,  an  answer  which  says,  in  effect,  that  he  would  not 
be  entitled  to  such  relief  even  if  he  proved  such  establish- 
ment, does  not  relieve  the  plaintiff  from  proving  such  estab- 
lishment. The  range  of  the  arguments,  too,  is  needlessly 
enlarged  along  the  lines  of  the  needless  amplifications  found 
in  the  answer.  These  enlargements  will  have  consideration 
in  another  connection.    As  between  plaintiff  and  defendant 
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then,  the  only  legitimate  inquiry  on  this  appeal  is  whether 
the  plaintiff  has  shown  that  what  he  claims  to  be  a  public 
highway  was  created  by  formal  establishment,  according  to 

statute.  The  plaintiff  asserts  that  there 
8.  appeal  and        should  be  an   affirmance  here  because  the 

error  :  review : 

?act?verdfcts,  findings  of  the  trial  court  have  the  force  and 
triiifldedlnf5o.      effect  of  a  verdict.    That  is  not  the  law  on 

review  de  novo.  While  the  findings  below 
have,  even  in  a  chancery  appeal,  some  significance,  they  do 
not  have  the  status  of  a  verdict.  But  if  such  findings  did 
have  such  standing,  or  if  we  took  the  defendant  at  his  word, 

a  reversal  must  ensue  because  the  finding 
4.  appeal  and        0f  the  trail  judge  is,  "I  find  that  the  same 

error  :    review  :  jo? 

?arttlverdid:8  n^ver  was  laid  out  or  established  by  any 
decVe^not^uiti-  legal  proceedings."  What  is  more,  this  find- 
?nga.by  plead"      ing  is  unassailable.    There  is  absolutely  no 

evidence  of  any  such  establishment.  On  the 
authority  of  Schuster  Bros.  v.  Davis,  185  Iowa  143,  that 
should  end  our  review.  It  appearing  that  no  relief  was  due 
on  the  only  allegation  of  the  petition  made  the  basis  for 
relief,  it  would  follow  that  the  relief  given  cannot  be  sus- 
tained. The  court  should  not  give  relief  upon  a  theory  not 
raised  by  the  pleadings.  Precisely  that  was  done.  The  in- 
junction was  ordered  upon  a  finding  that  the  conduct  of  the 
defendant's  grantor  lulled  the  public  into  the  belief  that  cer- 
tain "formally  established  highways  were  not  to  be  used, 
and  that  the  alleged  highway  would  be  open  for  use,  and 
that  such  conduct  worked  an  abandonment  of  said  estab- 
lished public  highway."  This,  if  it  be  anything,  is  the  find- 
ing of  an  estoppel,  where  no  estoppel  was  pleaded.  The  in- 
junction specifically  rests  upon  the  further  finding  that  these 
things  "must  be  held  to  be  a  dedication  of  the  way  in  dispute 
to  the  public  as  a  public  highway,  and  the  long-continued  use 
of  it  by  the  plaintiff  and  public  generally,  without  objection 
from  the  defendant,  as  an  acceptance  of  this  way  in  lieu  of 
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the  one  established  by  law ;"  and  that,  therefore,  the  court  is 
of  opinion : 

"That,  from  and  after  the  date  the  owner  learned  that 
a  highway  had  been  established  over  his  land,  that  there 
was  a  dedication  of  the  traveled  highway  as  the  highway, 
and  that  it  was  to  be  in  lieu  of  the  road  as  laid  out;  that 
it  has  been  traveled  as  the  highway  ever  since,  and  for  more 
than  10  years.  I  therefore  conclude  that  the  prayer  of 
plaintiff's  petition,  so  far  as  the  road  in  Section  14  is  con- 
cerned, should  be  sustained." 

And  it  was  thereupon  so  ordered.  This  decree  cannot 
be  sustained,  if  it  were  otherwise  justified  by  the  evidence 
of  the  law,  because  neither  said  estoppel  nor  creation  of  the 
alleged  highway  by  dedication  and  acceptance  was  the  basis 
of  the  petition. 

II.  But,  without  reference  to  the  state  of  the  plead- 
ings, the  decree  is  sustained  by  neither  the  evidence  nor  the 
law.     To  our  minds,  the  evidence  shows  conclusively  that 

the  landowner  had  no  intention  to  dedicate, 
5.  highways:         and  that  the  defendant  did  not  understand 

discontinuance:      ,,     ,  jtj-  -  ii-      i_-    i 

absence  of  ded-    that  any  dedication  for  a  public  highway 
ceptance.  was  intended.    The  claim  that  a  dedication 

was  made  rests  very  largely  upon  loose  con- 
versations claimed  to  have  been  had  with  the  grantor  of 
the  defendant,  years  ago.  These  stand  undenied,  because 
the  said  grantor  is  dead.  But  that  fact  does  not  relieve 
such  testimony  of  its  inherent  weaknesses.  But  take  the 
talks  at  their  face  value,  and  it  is  still  clear  that  there  was 
no  intent  to  dedicate,  and  no  understanding  that  a  dedica- 
tion had  been  made. 

Hansen  did  not  think  he  had  dedicated  this  land  for  a 
public  highway,  because  he  moved  his  hog  pasture  fence 
along  the  line  of  the  road  formally  established  by  the  board, 
and  also  moved  his  gate,  so  that  it  entered  the  established 
road.    The  land  was  raw,  and  practically  unfarmed.    Hian- 
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sen  could  have  laid  out  and  improved  his  farm  with  refer- 
ence to  the  alleged  road  from  the  very  beginning.  Instead 
of  doing  this,  he  acted  in  these  matters  with  reference  to 
the  duly  established  road.  He  farmed  the  land  each  year 
as  he  did  any  other  field.  Now,  as  to  plaintiff's  under- 
standing that  a  dedication  had  been  made:  we  do  not  over- 
look the  argument  that,  while  it  may  be  true  that,  in  1888, 
the  appellee  did  not  consider  the  alleged  road  to  be  a  public 
highway,  sufficient  time  has  elapsed  since  then  for  prescrip- 
tion to  run.  It  suffices  to  say  that  prescription  is  not  the 
basis  of  the  petition ;  that,  moreover,  the  decree  does  not 
rest  on  prescription,  but  possibly  on  estoppel,  and,  very 
certainly  on  dedication  and  acceptance;  that,  even  if  time 
to  make  title  by  prescription  had  lapsed  since  1904,  plain- 
tiff did  not  think,  as  late  as  1004,  that  there  had  been  a 
dedication.  And  we  hold  also  that  prescription  was  not 
worked  by  the  time  between  1904  and  the  institution  of 
this  suit. 

In  1904,  the  plaintiff  engaged  in  petitioning  the  county 
board  to  change  the  course  of  the  established  highway. 
Certainly,  he  did  not  then  believe  that  the  alleged  road  had 
been  made  a  public  highway  because  of  abandonment  of  the 
established  road.  Tf  he  believed  that  had  been  abandoned 
because  the  claimed  highway  had  been  established,  there 
was  no  occasion  for  him  to  ask  this  change.  In  a  talk  with 
defendant's  grantor,  testified  to  by  plaintiff,  appellee  ac- 
knowledged that  the  highway  established  by  the  board  ex- 
isted, and  that  he  had  had  the  same  established  on  the 
quarter  section  line.  Later  testimony  indicates  that  this 
talk  was  not  with  the  grantor  of  defendant,  but  with  an- 
other. But  the  nature  of  the  talk  is  not  changed  by  the 
modification,  and  it  involves  a  claim  of  right  to  travel  on 
the  road  established  by  the  authorities.  As  late  as  1904, 
the  appellee  began  putting  up  telephone  poles,  not  along  the 
line  of  the  alleged  highway,  but  on  the  line  of  the  road  duly 
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established  by  the  board.  Appellant  contends  that,  on  the 
authority  of  Brutsche  v.  Boioers,  122  Iowa  226,  plaintiff  has 
no  standing,  because  he,  too,  closed  the  alleged  highway 
with  a  gate.  Assume  this  fact  is  not  a  bar  to  relief,  still  it 
is  evidence  that  plaintiff  did  not  understand  that  the  land 
in  question  had  been  dedicated  for  a  public  highway.  As 
late  as  1904,  plaintiff  caused  the  township  trustees  to  work 
the  regularly  established  road,  which  he  now  claims  was 
abandoned  in  order  to  make  the  alleged  road  a  substitute; 
and  he  then  built  a  culvert  in  it,  and  hauled  planks  for  use 
on  that  road.  When  he  sold  part  of  his  land,  he  did  not 
except  from  the  conveyance  what  was  covered  by  the  alleged 
road. 

On  the  trial,  the  appellee  testified  as  follows : 
"Q.  That  is  what  you  want  here, — you  want  this  estab- 
lished road  opened,  if  this  one  is  opened?  A.  I  want  one 
or  the  other;  that  is  what  I  want.  Q.  What  your  prop- 
osition is,  that,  if  the  public  road  is  established  there —  A. 
On  the  line,  and  made  so  I  can  travel.  I  don't  want  them 
to  shut  the  others  at  all  until  it  is  established.  Q.  When 
that  is  done,  that  ends  the  controversy.  A.  Of  course,  I  am 
not  kicking,  as  long  as  they  open  me  my  road  and  make  it 
passable  on  the  road,  I  will  travel  on  the  road ;  that  is  what 
I  told  them  before  they  told  me  that  they  would  make  it 
that  way." 

Thereupon,  an  adjournment  or  continuance  was  had. 
There  is  testimony  for  which  it  may  be  contended  that,  dur- 
ing this  adjournment,  attempts  were  made  to  make  the  reg- 
ularly established  road  passable,  but  that,  nevertheless,  the 
plaintiff  brought  his  suit  on  for  trial  once  more.  We  do 
not  hold  with  appellant  that  this  testimony  and  this  ad- 
journment worked  an  estoppel  upon  the  plaintiff,  but  do 
hold  that,  once  more,  it  is  evidence  that  there  were  times 
when  plaintiff  did  not  believe  that  the  claimed  road  was  one 
duly  established.    If  the  old  road  had,  in  fact,  been  vacated, 
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and  the  alleged  road  been  made  a  substitute  public  high- 
way, the  natural  answer  for  Mr.  Long  to  have  made  was 
not  that  he  made  no  claim  to  the  alleged  road  if  the  "estab- 
lished" road  was  opened  and  made  passable.  The  testi- 
mony creates  the  impression  that  use  had  been  granted  be- 
cause the  regular  road  was  not  in  good  condition,  and  for 
so  long  as  it  should  remain  in  bad  condition,  rather  than 
that  there  was  a  vested  right  to  the  now  claimed  road. 

It  is  fairly  deducible  from  the  evidence  as  a  whole  that 
taxes  were  exacted,  from  year  to  year,  on  the  very  land  now 
asserted  during  the  same  years  to  have  been  a  duly  estab- 
lished public  highway. 

We  hold  that  dedication  is  not  proved. 

2-a 

But  assume  tfiat  dedication  is  shown.  Is  acceptance 
established  ? 

The  claimed  highway  has  never  been  worked.  The 
mere  fact  that  the  landowner  knew  the  public  was  con- 
stantly traveling  over  the  alleged  highway  cannot  be  made 

to  work  an  acceptance  of  a  dedication,  un- 
e.  highways  :        less  we  overrule  the  statute.    It  is  conceded 

discontinuance : 

presumptions :     that,  in  this  case,  the  original  use  was  per- 

adverse  posses-  7  70  x- 

sion:  notice,       missive,   and  entirely  in   harmony  with   a 

nonpermanent  easement.  We  have  held 
that,  in  such  case,  the  provision  of  Section  3004  of  the  Code 
of  1897,  requiring  express  notice  that  the  use  is  adverse,  is 
to  be  emphasized,  and  that,  where  the  original  grant  was  a 
mere  license,  no  presumption  is  raised  that  long-continued 
use  or  possession  was  under  a  claim  of  adverse  right.  Shim- 
anek  v.  Chicago,  M.  d  St.  P.  R.  Co.,  178  Iowa  1187.  It  can- 
not be  claimed  that  there  was  such  express  notice.  Aside 
from  the  travel,  the  only  evidence  of  notice  of  adverse  claim 
is,  first,  that  plaintiff  cut  weeds  on  the  strip.  His  wagon 
track  killed  crops,  and  the  weed  cutting  but  removed  what 
grew  because  of  his  use  of  the  strip.    Such  cutting  by  him 
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was  neither  express  nor  any  other  notice  of 
7.  highways:         a  claim  that  the  strip  had  become  a  public 

discontinuance : 

absence  of  dedi-    highway.    Another  thing  relied  on  is  some- 
cation  or  ac-  °  ° 

ceptance.  what    complicated.      In    effect,    there   is   a 

claim  that  the  grantor  of  defendant  was  de- 
sirous that  the  regularly  established  highway  be  not  used, 
and  that,  to  accomplish  this  desire,  he  offered  this  strip  as  a 
substitute.  Upon  this  is  builded  the  argument  that  the  con- 
duct of  this  man  worked  an  abandonment  of*  the  regularly 
laid-out  highway,  and  "lulled"  plaintiff  and  the  public  into 
the  belief  that  the  same  had  been  abandoned,  and.  the  al- 
leged road  substituted.  These  positions  involve  the  claim 
that  the  regularly  established  highway  has  been,  in  effect, 
vacated;  that  the  conduct  of  defendant's  grantor  worked 
such  vacation;  that  he  induced  the  public  to  believe  there 
had  been  such  vacation ;  and  that  all  this  was  done  because 
of  his  desire  that  the  public  road  should  not  be  traveled, 
and  that,  instead,  the  travel  should  go  over  his  farm  land. 
The  ultimate  deduction  is  that,  therefore,  his  grantee  may 
not  say  that  the  alleged  road  is  not  a  public  highway. 

2-b 
Most  of  this  easily  answers  itself.  First,  it  urges  an 
estoppel,  and  none  is  pleaded,  and  the  decree  is  not  based 
on  one.  Next,  why  should  a  sane  man  be  so  anxious  that 
other  people  should  not  travel  over  a  public  road  which  the 
authorities  were  under  duty  to  make  passable, — so  anxious 
to  bring  this  about  as  to  urge  the  public  to  take  his  land 
for  a  highway,  without  pay?  The  alleged  substitute  road 
was  traveled  by  few.  It  leads  nowhere  but  to  plaintiff's 
house,  and  could  not  go  beyond  that,  because  of  a  river. 
But  pass  that.  If  Hansen  was  unfriendly  to  the  regular 
road  because  it  was  difficult  for  him,  as  well  as  all  others, 
to  travel  it,  and  if  the  claimed  road  was  an  effective  sub- 
stitute, why  could  he  not  use  it  for  himself  alone?  Why 
need  he  urge  the  public  to  escape  difficult  travel  at  his  ex- 
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pense?    Again,  the  claim  made  involves  that  the  legal  high- 
way was,  in  effect,  vacated.     It  is  in  flat  dispute  whether 
the  regular  highway  could,  in  reason,  be  traveled.     In  as- 
serting that  it  was  an  impracticable  road,  the  appellee  disre- 
gards the  finding  that  was  made  by  its  establishment  that 
it  was  both  a  desirable  and  practicable  road;    also  disre- 
gards the  fact  that,  if  it  was  desirable  and  practicable  when 
established,  there  has  been  no  change  in  conditions  to  make 
it  less  desirable  or  practicable.     But  assume  the  regular 
road  was  not  a  good  one;   that  it  would  be  very  expensive 
to  make  and  keep  it  good.    These  facts  do  not  work  a  va- 
cation.   The  most  that  can  be  said  is  that  such  conditions 
would  justify  the  board  in  vacating  the  road  in  statute 
method,  or  in  establishing  another.     Suppose  Hansen  was 
opposed  to  the  use  of  the  established  road,  prevented  its  im- 
provement, and  used  part  of  it  for  a  field  road.     Suppose 
he  did  have  a  feed  lot  partly  across  a  part  of  the  established 
road.    Suppose  Hansen  and  his  grantors  and  grantees  have, 
for  26  years,  fenced  in  the  alleged  regularly  established  road 
with  the  land  now  owned  by  appellant.     Suppose  Hansen 
and  his  grantees  gave  other  indications  of  hostility  to  the 
established  road.    Suppose  Hansen  did  say  he  was  going  to 
give  up  the  fight  he  was  making  to  keep  the  regularly  estab- 
lished road  fenced  in,  and  declared  it  was  an  advantage  to 
him  to  put  his  feed  lot  on  a  part  of  that  highway.    Surely, 
none  nor  all  of  this  works  a  vacation  of  a  highway.    And 
vacation  had,  does  not  prpve  the  land  of  appellant  was 
made  a  substitute  public  highway  by  dedication  and  ac- 
ceptance. 

The  reasonable  view  is  that,  because  the  regular  road 
was  in  bad  shape,  Hansen,  in  kindness,  permitted  the  public 
to  travel  over  his  land.  It  is  unreasonable  to  say  he  in- 
sisted on  giving  away  his  land  for  a  permanent  highway 
because  the  public  road  had  not  had  what  it  was  the  duty 
of  the  authorities  to  give  to  it.    The  court  expressly  found 
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against  the  claim  that  such  a  highway  as  the  petition  de- 
scribes was  in  existence,  and  decreed  that  only  part  of  the 
alleged  public  highway  was  such  highway.  The  appellee 
has  not  appealed,  and  it  is  the  law  of  the  case  that,  as  to 
part  of  the  claimed  road,  there  was  no  dedication  or  ac- 
ceptance. We  have  gone  through  the  record  over  and  again 
on  this  point,  and  are  utterly  unable  to  see  how  there  can 
have  been  a  highway  created  of  part  of  the  strip  by  dedica- 
tion and  acceptance  if  that  be  not  true  as  to  the  other  part. 
Whatever  basis  there  is  for  claiming  this  highway,  rests 
upon  the  speech  and  conduct  of  Hansen  and  the  action 
thereon  by  plaintiff  and  the  public.  This  speech  and  this 
conduct  relate  to  one  part  of  the  strip  as  much  as  any  other. 
In  other  words,  there  is  only  one  set  of  facts  bearing  upon 
dedication  and  acceptance.  It  follows  that  the  dismissal 
of  the  petition  in  part  is  another  strong  reason  for  holding 
that,  on  the  findings  of  the  trial  court,  neither  evidence  nor 
law  support  the  sustaining  of  the  other  part  of  the  petition. 

On  the  testimony  as  a  whole,  we  conclude  it  was  not 
proved  that  the  alleged  highway  was  created  by  dedication 
and  acceptance,  and  so  the  ground  upon  which  the  decree 
is  planted  is  not  only  without  the  issues,  but  is  otherwise 
untenable. 

2-c 

There  is  dispute  on  whether  the  regularly  established 
highway  afforded  the  appellee  an  outlet  from  his  farm.  If 
it  did  not,  that  is  immaterial.  That  fact  will  not  make 
private  land  into  a  highway.  The  remedy  is  not  such  suit 
as  this,  but  the  pursuit  of  statute  methods  for  obtaining  the 
outlet. 

III.  As  to  the  intervention  by  the  county,  much  that 
has  been  said  as  to  the  needless  answer  to  the  petition  is 
applicable  to  the  answer  to  the  petition  of  intervention. 
Ifuch  of  it  is  a  mere  repetition  of  the  answer  made  to  the 
petition.     It  will  be  required  to  note  no  more  than  the 
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points  wherein  the  state  of  the  pleading  differs  from  what 
it  is  between  plaintiff  and  defendant.  For  one  thing,  the  in- 
tervener alleges  that  the  claimed  road  has  existed  for  at 
least  30  years,  and  the  same  twM'  become  a  public  highway 
by  prescription.  If,  then,  the  evidence  sustains  this  claim, 
the  county  cannot  be  defeated  for  want  of  plea.  We  have 
already  indicated,  however,  that  prescription  is  not  estab- 
lished. What  is  more,  as  has  been  seen,  the  decree  found 
against  title  by  prescription,  and  found,  instead,  that  the 
alleged  highway  was  created  by  dedication  and  acceptance. 
The  intervener  further  alleges  that  it  will  be  impracticable 
and  almost  impossible  to  make  a  good  road  of  the  one 
established  on  the  section  line;  that  it  would  entail  great 
expense  to  maintain  such  road,  while  the  claimed  road  is 
maintainable  with  practically  no  expense;  that  the  board 
of  supervisors  do  not  deem  the  maintenance  of  the  laid- 
out  road  practicable.  We  have  indicated  that  proving  what 
is  here  alleged  would  be  no  warrant  for  the  injunction 
granted.  But  while  the  defendant  joined  issue  with  the 
allegation,  and  while  he  pleads  various  avoidances  of  the 
same,  he  at  no  time  made  the  objection  that  the  facts  plead- 
ed did  not  justify  the  relief  demanded.  Defendant  pleads, 
also,  that  the  county  is  estopped  to  urge  its  present  claims. 
It  is  unnecessary  for  us  to  pass  upon  the  estoppel.  If  the 
court  had  found  that  an  injunction  should  be  awarded  be- 
cause it  was  impracticable  to  maintain  the  regularly  estab- 
lished road,  we  might  have  been  unable  to  interfere.  But, 
as  said,  no  relief  was  given  because  of  the  said  allegation  as 
to  impracticability.  The  relief  is  based  on  finding  dedica- 
tion and  acceptance.  The  petition  of  intervention  at  this 
point  is  precisely  like  the  main  petition.  Neither  pleads 
dedication  and  acceptance,  and  there  is  no  proof  of  it.  The 
decree  below  must  be,  and  is, — Reversed. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Lydia  Peterson,  Appellant,  v.  Martin  Dolan,  Appellee. 


ANIMALS:  Communicating  Disease — Hog  Cholera — Insufficiency  of 
Evidence.  Evidence  reviewed,  and  held,  in  an  action  brougni 
by  plaintiff,  whose  hogs  contracted  cholera  after  eating  corn 
bought  from  defendant,  who  had  hog  cholera  on  his  place, 
too  uncertain  and  speculative  to  go  to  the  jury  upon  the  ques- 
tion as  to  whether  plaintiff's  herd  had  been  infected  from  de- 
fendant's corn  or  through  defendant's  negligence. 

Appeal  from  Clinton  District  Court. — Wm.  Theophilus, 

Judge. 

July  3,  1919. 

Action  to  recover  damages.  Appeal  by  plaintiff  from 
a  directed  verdict  for  defendant. — Affirmed. 

Pascal  &  Pascal,  for  appellant. 

P.  H.  Judge  and  Wolfe  d  Wolfe,  for  appellee. 

Preston,  J. — Plaintiff  seeks  to  recover  damages  which 
she  claims  to  have  sustained  by  reason  of  defendant's  hav- 
ing knowingly  and  wrongfully  sold  and  delivered  to  her 
corn  infected  with  hog  cholera  germs,  and  having  driven  on 
her  premises  with  teams  and  wagons  that  were  infected 
with  hog  cholera  germs,  whereby  her  hogs  became  infected 
with  hog  cholera,  causing  many  to  die,  and  others  to  become 
sick,  and  depreciate  in  value. 

The  defendant  in  his  answer  admitted  that  he  sold  and 
delivered  to  plaintiff  corn  from  his  farm,  and  admits  that, 
at  the  time  of  the  said  sale  and  delivery,  he  had  hogs  on 
his  farm  that  were  afflicted  with  hog  cholera,  but  says  that 
said  hogs  were  never  fed  from  the  corn  in  the  crib  from 
which  the  corn  was  sold  and  delivered  to  plaintiff,  and  that 
said  hogs  were  never  closer  to  said  crib  than  100  yards. 
Further  answering,  he  says  that  neither  while  he  was  de- 
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livering  said  corn  nor  before,  did  he  have  any  knowledge  or 
information  that  hog  cholera  could  be  communicated  to 
hogs  by  reason  of  the  sale  and  delivery  of  corn  from  a  pen 
that  was  not  used  for  feeding,  and  that,  if  such  corn  would 
communicate  the  disease  of  hog  cholera  to  the  hogs  of  plain- 
tiff, such  fact  was  unknown  to  him,  and  that  he  had  no 
means  of  discovering  the  facts,  nor  could  he,  in  the  exercise 
of  ordinary  care,  or  such  care  as  was  required  of  him  under 
the  circumstances,  know  that  hog  cholera  would  be  com- 
municated to  hogs  under  the  conditions  stated;  and  says 
that  it  was,  to  his  knowledge,  the  custom  of  all  farmers 
who  had  hog  cholera  on  their  farms  and  who  had  corn  to 
sell,  to  sell  and  deliver  corn  to  anyone  desirous  of  purchas- 
ing the  same,  and  that  he  did  not  know  or  understand  that 
the  fact  of  thus  selling  or  delivering  corn  would  commu- 
nicate hog  cholera  to  hogs.  Further,  defendant  denies  spe- 
cifically all  allegations  of  the  petition  not  admitted. 

In  reply,  plaintiff  alleged  that,  at  the  time  she  pur- 
chased the  corn  from  defendant,  and  before  delivery  of  the 
same  to  her,  she  inquired  of  defendant  whether  he  had  any 
hogs  on  his  place  sick  with  hog  cholera,  and  informed  de- 
fendant that,  if  he  had  any  hogs  so  sick,  she  did  not  want 
to  buy  his  corn,  as  it  would  communicate  the  disease  to  her 
hogs;  and  that  defendant  then  and  there  falsely  and  fraud- 
ulently assured  plaintiff  that  he  had  not  then,  and  had  not 
before  said  time  had,  any  hogs  on  his  place  sick  with  chol- 
era, when,  in  truth,  he  at  that  time  had  hogs  so  afflicted, 
and  defendant's  place  was  then  under  quarantine  for  said 
disease,  as  defendant  well  knew. 

Defendant  introduced  no  evidence,  and  there  was  no 
evidence  of  the  custom  alleged  in  his  answer. 

The  errors  assigned  relate  to  the  rulings  on  the  admis- 
sion and  exclusion  of  evidence,  and  to  the  ruling  on  the 
motion  to  direct  a  verdict.  As  one  of  the  errors  assigned 
raises  the  question  as  to  the  sufficiency  of  the  evidence  to 

Vol.    186    Ia.— 54. 
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take  the  case  to  the  jury,  it  will  be  necessary  to  set  out  the 
more  important  parts  of  the  testimony. 

Witness  Nicholsen,  in  the  employ  of  plaintiff  for  22 
years,  was  instructed  by  her  to  purchase  corn  to  feed  her 
hogs.  Witness  says  that  he  bought  the  corn  of  defendant; 
that  he  saw  defendant  about  the  3rd  or  4th  of  June,  1914. 
He  says : 

"I  informed  him  I  wanted  the  corn  for  feeding  hogs 
and  cattle;  at  the  time  I  bought  the  corn,  I  did  not  have 
any  information  that  there  was  any  hog  cholera  there." 

Just  before  the  corn  was  delivered,  and  on  the  day  it 
was  delivered,  witness  had  a  conversation  with  defendant, 
and  asked  him  if  he  had  hog  cholera  on  his  place. 

"The  answer  I  got  was,  'No ;  we  are  shoveling  the  corn, 
and  it  is  on  the  road.'  This  was  in  the  forenoon  of  June 
15th.  The  day  I  went  to  see  the  corn  before  I  purchased  it, 
the  corn  was  in  the  corn  crib  which  was  located  west  of  his 
house.  His  yards  are  all  around.  It  was  a  corn  crib  that 
he  was  using  corn  out  of  every  day.  That  day,  I  saw  hogs 
between  6  and  8  feet  from  this  corn  crib.  The  crib  was  not 
boarded  up  tight:  there  was  about  1^  i°ch  space  between 
the  boards.  The  crib  was  about  iy2  feet  from  the  ground. 
I  commenced  feeding  this  corn  to  plaintiff's  hogs  within 
a  day  or  so  after  the  corn  was  delivered.  Between  a  week 
and  two,  9  or  10  days  after  that,  the  disease  broke  out  in 
Mrs.  Peterson's  hogs.  About  two  weeks  after  that,  Jerry 
Wolfe  was  called  to  look  over  her  hogs.  Five  hogs  had 
died  then.  Some  of  the  hogs  were  vaccinated  for  hog  chol- 
era by  Wolfe.  Prior  to  the  delivering  of  the  corn  by  de- 
fendant, there  were  not  any  sick  hogs  of  any  kind  on  Mrs. 
Peterson's  premises.  There  had  never  been  any  hog  cholera 
there  before.  Q.  Now  had  you  brought  onto  the  premises 
any  hogs  or  cattle  or  produce  of  any  kind  from  anywhere 
else  except  from  Mr.  Dolan's?  (Objected  to  as  incompe- 
tent, irrelevant,  and  immaterial.    Objection  sustained,  and 
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exception  from  plaintiff.)  Q.  Well,  so  far  as  you  know, 
was  there  any  other  source  of  infection  of  Mrs.  Peterson's 
hogs,  other  than  that  corn  so  brought  there  from  Mr.  Do- 
lan's  place?  (Objected  to  as  incompetent,  irrelevant,  and 
immaterial;  witness  has  not  shown  himself  competent  to 
tell  where  the  hog  cholera  came  from.  Objection  sustained. 
Plaintiff  excepts).  Q.  I  will  ask  you  if,  by  reason  of  this 
diseased  condition,  the  balance  of  the  hogs  were  rendered 
of  less  value  than  they  were  before  they  were  infected? 
(Objected  to  by  the  defense  as  leading,  suggestive,  and  call- 
ing for  an  opinion  and  conclusion  of  the  witness.  Objec- 
tion sustained.  Plaintiff  excepts.)  I  asked  the  man  that 
hauled  the  corn  if  there  was  any  hog  cholera  there,  and  he 
said  'No.'  That  was  after  about  three  loads  had  been  un- 
loaded." 

Plaintiff  testified  that  she  had  no  knowledge  that  de- 
fendant had  hog  cholera  on  his  place. 

Jerry  Wolfe,  a  regular  graduate  veterinary  surgeon, 
and  admitted  to  practice  in  the  state  of  Iowa,  says  that  he 
was  acquainted  with  the  fact  that,  in  1914,  Mr.  Dolan  had 
hog  cholera  on  his  place.  He  was  placed  under  quarantine 
either  the  loth  or  17th  of  June.  Dr.  Joenck  had  vaccinated 
the  hogs  and  placed  the  quarantine.    He  says : 

"I  was  called  to  the  premises  of  Mrs.  Peterson  the  first 
time  about  August  14,  1914.  I  found  hog  cholera  there.  I 
placed  the  farm  under  quarantine  on  the  19th.  Hog  cholera 
is  a  contagious  disease;  it  is  transmitted  by  germs.  We  do 
not  generally  think  it  is  carried  on  the  corn.  We  think 
wagons  and  things  standing  around  hog  yards  become  in- 
fected so  they  would  transmit  it  to  other  yards.  It  could 
be  carried  by  horses'  hoofs  that  would  tramp  through  a  hog 
yard  that  was  infected  and  then  go  into  another  hog  yard; 
it  is  one  of  the  ways  it  is  carried.  Q.  Now,  as  a  matter  of 
fact,  the  germs  from  hog  cholera  are  not  contagious,  but 
it  is  an  infection ;   hogs  have  got  to  come  in  direct  contact 
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with  the  disease  germs?  A.  Yes,  sir.  Visiting  neighbors 
carry  hog  droppings,  etc.,  on  their  shoes,  and  are  responsible  « 
for  about  33  per  cent  of  this  disease  being  carried.  Pigeons, 
hogs,  or  birds  can  carry  the  disease  from  one  place  to  the 
other.  Dogs  traveling  through  can  carry  it.  Q.  Now,  what 
is  the  chance  of  teams  and  wagon  wheels  carrying  it  for  a 
distance  of  5  or  G  miles  over  a  road?  A.  1  think  it  could 
be  carried;  the  probability  is  that  it  would  be  carried.  Q. 
In  dry  weather  and  dry  roads  for  that  distance?  A.  Yes, 
sir.  As  a  rule,  the  profession  do  not  know  how  it  gets  onto 
a  place  or  where  it  starts  from.  I  have  been  out  in  that 
country  a  number  of  times.  Q.  There  are  considerable 
pigeons  and  crows  out  there?  A.  Well,  I  haven't  noticed 
that.  I  suppose  there  are.  They  are  all  over  the  country. 
Q.  And  also  dogs  running  around  there?  A.  Lots  of  them. 
Others  had  cholera  at  their  places;    but  defendant's  was, 

I  suppose,  a  couple  of  miles  nearer  than  the  others.  It  is 
well  known  by  the  profession  that  birds  that  feed  on  the 
carcasses  or  from  the  droppings  of  hogs  infected  with  the 
disease  often  carry  it  for  some  distance.  Q.  And  about 
how  soon  after  this  corn  was  fed  to  these  hogs,  if  it  was 
carried,  would  the  hog  develop  the  disease?    A.  Prom  9  to 

II  days.  As  a  rule,  dogs  would  carry  it  on  their  feet,  the 
same  as  horses.  Q.  Now,  these  germs  are  very  minute.  If 
a  speck  as  big  as  the  head  of  a  pin  was  carried  off  and  drop- 
ped into  a  yard,  it  would  infect  the  whole  yard?  A.  It  is 
supposed  not  to  take  much  to  do  it.  Q.  If  a  corn  crib  was 
built  with  open  slats,  so  that  the  dust  and  wind  would  blow 
in  from  the  hog  yard,  or  from  the  ground,  throwing  the 
dust  of  an  infected  hog  yard  there,  would  not  that  infect 
that  corn  and  make  that  a  means  of  carrying  germs?  A. 
It  could  be  carried  that  way, — it  could  be, — of  course,  I 
would  not  be  able  to  state  whether  it  would  or  not.  Q. 
After  these  quarantine  cards  are  placed  by  you  veterinari- 
ans that  have  charge  of  this  disease,  on  a  man's  premises, 
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has  he  a  right  to  haul  out  produce  or  other  stuff  of  that 
kind  and  sell  it  to  people  before  the  quarantine  is  out? 
(Objected  to  by  defendant  as  incompetent,  immaterial,  and 
irrelevant.    Sustained.    Plaintiff  excepts.)" 

Witness  McClimon  shelled  the  corn  at  defendant's,  and 
knows  of  its  being  hauled  to  plaintiff's  about  June  18th; 
saw  a  few  hogs  around  the  crib  in  the  morning,  but  they 
were  not  near  the  crib, — about  10  rods  away ;  thinks  there 
was  a  fence  between  the  hogs  and  the  crib,  but  could  not 
say ;  does  not  remember  how  he  drove  in  and  out  of  the  yard 
where  the  hogs  were. 

"I  do  not  know  how  they  hauled  the  corn  out.  It  was 
just  a  common  barnyard  around  the  crib.  I  do  not  know 
whether  it  was  a  hog  yard  or  not.  The  crib  was  between 
where  I  saw  the  hogs  and  the  road.  I  don't  think  that,  go- 
ing from  the  corn  crib  out  to  the  road,  they  went  through 
where  the  hogs  were." 

m 

The  motion  to  direct  a  verdict  was  in  the  following 
form: 

"First.  It  nowhere  appears  from  the  evidence  that  any 
hog  cholera  germs  were  distributed  by  the  corn  or  contrib- 
uted to  the  hog  cholera  that  affected  the  hogs  of  the  plain- 
tiff. 

"Second.  From  the  evidence,  it  appears  that  the  germs 
of  hog  cholera  are  carried  by  various  sources,  including 
dogs  and  birds  and  animals,  and  there  is  nothing  to  show  or 
would  warrant  the  jury  in  finding  that  any  germs  were  con- 
tained in  the  corn  that  was  sold  by  the  defendant  to  the 
plaintiff. 

"Third.  It  appears  affirmatively  from  the  evidence  that, 
if  this  corn  had  the  hog  cholera  germs,  that  it  would  have 
communicated  the  same  to  the  hogs  within  9  or  10  days  from 
the  feeding  of  the  corn;  and  it  affirmatively  appears  from 
the  evidence  in  this  case  that  this  corn  was  fed  to  the  hogs 
on  either  the  15th  or  18th  of  June,  and  the  first  call  to  the 
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veterinary  was  on  the  14th  of  August  following;  and  the 
testimony  of  the  plaintiff's  witness  shows  that  he  was  called 
within  8  or  9  days  after  the  first  appearance  of  any  sickness 
of  the  plaintiff's  hogs. 

"Fourth.  It  affirmatively  appears  from  the  plaintiff's 
evidence  in  this  action  that  she  herself  knew,  on  the  morn- 
ing of  the  delivery  of  the  corn,  that  the  corn  came  from  a 
farm  that  had  the  hog  cholera  on  it,  and  that  she  is  guilty 
of  negligence  in  accepting  and  feeding  said  corn,  and  for 
that  reason  cannot  recover  in  this  action. 

"Fifth.  It  affirmatively  appears  that  about  one  third 
per  cent  of  the  hog  cholera  disease  in  the  country  is  caused 
by  birds,  such  as  pigeons  or  crows,  carrying  the  disease  and 
distributing  the  same ;  and  it  appears  from  the  evidence  in 
this  case  that  there  were  both  pigeons  and  crows  in  this 
immediate  neighborhood,  and  it  would  be  only  a  guess  on 
the  part  of  the  jury  as  to  what  caused  the  sickness  of  the 
plaintiff's  hogs. 

"Sixth.  Giving  to  the  testimony  its  greatest  weight  and 
coiisideration,  there  is  nothing  in  the  evidence  that  would 
justify  or  sustain  a  verdict  of  the  jury  in  favor  of  the  plain- 
tiff in  this  action." 

Appellant  cites  the  following  authorities,  to  show  that 
the  owner  of  stock  is  liable  without  regard  to  any  statute 
prohibiting  the  introduction  of  diseased  animals  into  an- 
other's herd:  Kwimish  v.  Ball,  30  Fed.  759;  Conard  v. 
Crowdson,  75  111.  App.  614 ;  and  Missouri,  Pac.  R.  Co.  v.  Fin- 
ley,  38  Kan.  550  (16  Pac.  951),  that  a  railway  company 
which,  after  an  accident,  drives  infected  animals  along  a 
highway  acts  at  its  peril;  and  Pike  v.  Eddy,  53  Mo.  App. 
505;  and  2  Cyc.  334,  on  the  proposition  that  a  railway 
company  is  liable  for  infection  to  stock  produced  by  the 
unloading  of  infected  manure  from  its  cars;  and  to  the 
same  effect,  2  Cyc.  333 ;  Hite  t\  Blanford,  45  111.  9 ;  Easton 
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v.  Winnie,  20  Mich.  156;  Cooley  on  Torts  (2d  Ed.)  562, 
563;   French  v.  Vining,  102  Mass.  132. 

Appellee  cites  no  authority  on  these  propositions,  but 
their  contention  is  that,  where  the  facts  are  such  as  to 
leave  it  uncertain  as  to  what  caused  the  injury,  there  can 
be  no  recoven,  citing  Xeal  r.  Chicago,  R.  I.  &  P.  R.  Co.,  129 
Iowa  5;  Watt  v.  Robbing,  160  Iowa  587;  Bump  v.  Auguxtinc, 
(Iowa)  154  N.  W.  782  (not  officially  reported)  ;  Providence 
Wash.  Ins.  Co.  v.  Ioxca  Teh  Co.,  172  Iowa  597;  Ashcraft  v. 
Davenport  Loc.  Works,  148  Iowa  420;   and  other  cases. 

Quoting  from  some  of  the  cases,  and  stating  the  rule 
briefly,  it  is  that,  if  the  circumstances  surrounding  the  case 
do  no  more  than  indicate  a  possibility  of  the  accident's  hap- 
pening because  of  a  defective  appliance,  or  if  they  are  no 
more  consistent  with  the  theory  that  the  accident  was  due 
to  some  defect  than  with  some  other  theory  than  the  one 
charged,  then  plaintiff  has  not  made  out  his  case. 

The  decisive  question  presented  for  our  consideration 
is  whether  the  evidence  was  sufficient  to  carry  the  case  to 
the  jury.  The  members  of  the  court  are  divided  in  opinion 
on  that  question.  Some  of  us,  including  the  writer  hereof, 
think  the  evidence  sufficient  to  go  to  the  jury.  The  majority 
view,  however,  is  that  the  evidence  is  too  uncertain  and 
speculative  to  justify  a  submission  to  the  jury  thereon. 

liulings  on  objections  to  evidence  are  complained  of; 
but,  in  the  view  we  take  of  the  case,  these  would  not  change 
the  result.  The  order  of  the  trial  court  is,  therefore, — Af- 
firmed. 
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W.  K.  Baird,  Appellant,  v.  Hamilton  County  et  al.,  Ap- 
pellees. 

DRAINS:     Establishment  —  Order  —  Collateral  Attack.    An  unques- 

1  tioned  order  establishing  a  drainage  district  and  including  cer- 
tain land  therein,  for  the  purpose  of  an  outlet,  of  which  order, 
and  of  all  prior  proceedings  culminating  therein,  the  land- 
owner had  due  notice  and  knowledge,  is  a  verity,  and  may  not 
be  contradicted  in  subsequent  Injunction  proceedings  by  the 
owner  of  said  land  to  enjoin  the  discharge  of  waters,  on  the 
theory  that  said  land  was  not,  in  fact,  included  within  said 
district. 

DRAINS:     Establishment — Damages — Part  of  Property  Out  of  Dis- 

2  trict.  Where  a  landowner,  part  of  whose  farm  was  within  the 
drainage  district,  withdrew  his  claim  for  damages  and  aban- 
doned his  appeal  from  the  ruling  of  the  board  of  supervisors 
rejecting  his  claim,  he  cannot  thereafter  claim  damages  to  the 
portion  of  the  farm  outside  the  drainage  district;  for  the  fact 
that  a  part  of  the  farm  out  of  the  district  was  affected  did  not 
restrict  his  right  to  have  the  entire  damage  to  his  farm  assessed 
in  the  proceeding  for  the  establishment  of  the  ditch,  and  it 

,  will  be  presumed  that  his  claim,  when  filed,  was  for  all  the 
actionable  injury  resulting  to  his  farm  from  the  establishment 
of  the  district. 

DRAINS:     Establishment — Outlets — Condemnation.    Section  1989-a55, 

3  Code  Supplement,  1913,  providing  for  the  condemnation  of  right 
to  use  an  outlet  for  a  drainage  system  when  the  necessary  out- 
let is  beyond  the  limits  of  the  county  wherein  such  district  is 
projected,  and  where,  after  establishment  of  the  district,  it  is 
found  necessary  to  extend  the  main  ditch  beyond  the  limits  of 
such  district  as  established,  does  not  apply  where  the  drain- 
age district,  when  established,  had  its  outlet  on  land  outside 
of  the  district,  which  land  was  a  part  of  a  larger  tract  included 
in  the  district. 

Appeal   from   Hamilton    District    Court. — R.    M.    Wright, 

Judge. 

May  20,  1918. 

Supplemental  Opinion  July  7,  1919. 
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The  opinion  states  the  case. — Affirmed. 

O.  J.  Henderson,  for  appellant. 

Bird  mil  9  McGrath  &  Archer  d9  D.  C.  Chase,  and  J.  M. 
Blake,  for  appellees. 

Weaver,  J. — By  the  joint  action  of  the  boards  of  super- 
visors of  Hamilton  and  Wright  Counties,  a  drainage  dis- 
trict embracing  territory  in  both  counties  was  established. 

The  general  direction  of  the  surface  slope 
lm  Sbluhment ":  *s  *°  *ke  sou^  an(*  southeast,  and  the 
a?dattacCk.llater"  waters,  prior  to  the  improvement  men- 
tioned, escaped,  for  the  most  part,  through 
a  small,  open  drain,  discharging  into  White  Fox  Creek,  and 
thence  by  said  creek  into  the  Boone  River.  To  accomplish 
the  drainage  of  the  district  by  this  course  would  necessitate 
an  outlet  several  miles  in  length,  with  comparatively  slight 
fall.  The  engineer  found,  however,  that,  by  turning  the 
course  of  the  main  or  central  ditch  to  the  southwest,  as  it 
approached  the  southern  boundary,  and  cutting  through  a 
ridge,  a  nearer  outlet,  and  one  discharging  directly  into  the 
Boone  River,  could  be  obtained  by  utilizing  a  certain  ravine, 
which  was  a  natural  watercourse,  with  defined  banks.  The 
plat  of  the  district,  as  returned  by  the  engineer,  shows  the 
line  of  the  main  ditch  as  last  above  indicated,  and  termi- 
nating in  the  northeast  quarter  of  the  southwest  quarter  of 
Section  8,  Township  89,  Range  25,  owned  by  the  plaintiff,  at 
a  point  very  near  the  northeast  corner  of  said  tract.  The 
plat  referred  to  shows,  as  we  have  said,  the  mouth  of  the 
drain  to  be  in  the  extreme  northeast  corner  of  the  40-acre 
tract  above  described,  and  the  report  of  the  commissioners 
includes  in  the  territory  of  the  proposed  district  one  acre 
of  said  40.  It  is  true  that,  in  the  report,  this  land  is  men- 
tioned as  belonging  to  J.  D.  Lee,  instead  of  to  the  plaintiff; 
but  this  mistake  appears  to  have  been  waived,  and  plaintiff, 
who  was  served  with  due  notice,  appeared  to  the  proceed- 
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visors,  and  its  verity  is  not  open  to  dispute  in  this  collat- 
eral proceeding.  Plaintiff's  own  abstract  shows  that  the 
lands  to  be  embraced  ,within  the  district  and  reported  by 
the  commissioners  included  one  acre  of  this  40-acre  tract, 
and  no  part  of  that  tract  is  north  of  the  railroad.  Plaintiff 
himself  understood  this  fact  at  the  time,  and  made  it  a  basis 
of  his  claim  for  damages.  As  a  witness  on  this  trial,  he 
admits  that  he  was  advised  that  the  ditch  terminated  on  his 
land;  that  he  had  due  notice,  to  which  he  responded,  and 
filed  his  claim  for  damages;  and  in  view  of  this  record,  we 
are  not  disposed  to  think  that  the  omission  of  one  or  two 
white  dots  in  a  half  inch  of  space  on  the  platted  line  where 
it  approaches  the  terminus  of  the  ditch  should  be  given  the 
far-reaching  effect  claimed  for  it.  It  would  seem  reasonably 
clear  that  all  concerned,  plaintiffs  and  defendants,  were 
well  advised  that  the  district  as  established  was  intended 
to  and  did,  in  fact,  include  all  the  land  abutting  upon  the 
ditch  from  one  terminal  to  the  other,  and  that  the  claim  now 
asserted  that  the  district  does  not  include  the  lower  ter- 
minal is  an  afterthought,  due  to  a  closer  and  more  recent 
inspection  of  the  dotted  line.  If  it  be  true  that  this  sriiall 
tract  of  land  ought  not  to  have  been  included  in  the  dis- 
trict, it  was  open  to  plaintiff  to  raise  that  objection  in  the 
proceedings  for  the  establishment  of  the  district.  He  did 
not  do  so,  and  presumably  was  satisfied  to  have  his  prop- 
erty remain  therein.  Such  being  the  case,  we  are  of  the 
opinion  that  plaintiff  is  not  entitled  to  the  injunction  prayed 
for. 

This  conclusion  seems  to  be  decisive  of  all  the  issues 
joined  between  the  parties.  The  decree  of  the  trial  court  is 
— Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 

Supplemental  Opinion. 

Per  Curiam. — In  a  petition  for  rehearing,  the  appel- 
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lent  complains  that  this  court  misstates  or  misconceives  the 
position  taken  by  him  on  the  original  submission,  and  that, 

in  fact,  the  question  whether  the  drainage 

2.  drains:  es-        district,  as  established,  includes  the  tract 

daB?agea1npart     south  of  the  railroad,  on  which  the  ditch 

of  Sfitrict.7  °u     has  its  outlet  and  terminal   bulkhead,   is 

neither  a  decisive  nor  material  circumstance 
affecting  the  merit  of  his  claim.  Referring  to  this  feature 
of  the  case,  he  says : 

"The  question  whether  the  district  extended  down  to 
the  bulkhead  and  included  one  acre  of  plaintiff's  land  is 
wholly  incidental,  and  not  even  a  material  issue.  We  could 
well  have  afforded  to  have  conceded  it  from  the  beginning, 
for  the  purposes  of  this  case.  *  *  *  The  damages  of 
which  plaintiff  complains  in  this  action  occurred  beyond  the 
outlet,  and  therefore  beyond  the  limits  of  the  district. 
*  •  *  rpke  damages  within  the  one-«aore  tract  are,  in  the 
nature  of  things,  nominal  only." 

He  then  proceeds  to  re-argue  the  proposition  of  fact 
that  the  result  of  the  drainage  is  to  carry  into  the  ravine 
or  waterway  on  his  land  an  increased  quantity  of  water, 
which,  in  a  state  of  nature,  would  have  found  an  outlet  else- 
where; and  contends  that  this  cannot  be  lawfully  done,  ex- 
cept by  process  of  condemnation,  as  provided  in  Section 
1989-a55,  Code  Supplement,  1913. 

If,  indeed,  the  question  whether  the  outlet  is  within 
the  limits  of  the  district  is  immaterial,  as  is  now  claimed, 
it  is  unfortunate  that  the  objection  was  pressed  upon  our 
attention  by  appellant  with  such  vigor  and  persistence  as 
to  impress  us  with  the  erroneous  conclusion  that  he  believed 
it  had  some  bearing  on  the  question  before  us.  But  we  still 
think  that  the  fact  that  the  outlet  is  within  the  limits  of 
the  district  is  a  material  one.  The  district  includes  not  only 
this  single  acre,  but  other  lands  which  constitute  a  part  of 
plaintiff's  farm.    If  it  be  true  that  the  plan  of  drainage  was 
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to  bring  into  this  ditch  and  through  this  outlet  an  increased 
flow,  that  fact  was  perfectly  apparent  when  the  establish- 
ment of  the  district  was  proposed;  and  the  resulting  dam- 
age, if  any,  for  which  plaintiff  was  entitled  to  compensa- 
tion, was  the  damage  to  his  farm  as  a  whole,  and  not  simply 
to  the  particular  acres  on  which  the  ditch  was  constructed. 

If,  as  he  now  says,  the  claim  for  damages  filed  by  him 
did  not  contemplate  or  include  the  consequent  damage  from 
the  flow  through  the  outlet,  it  was  an  omission  which  must 
be  considered  a  waiver  of  the  right  to  recover  compensa- 
tion in  any  other  manner.  It  would  be  inequitable  for  him 
to  stand  by  and,  without  objection  or  claim  for  damage, 
permit  the  ditch  to  be  constructed  and  the  outlet  estab- 
lished upon  his  land,  and  then,  when  the  work  is  wholly 
completed,  enjoin  the  effective  operation  of  the  drainage, 
and  destroy  the  value  of  the  improvement. 

The  mere  fact  that  the  alleged  increased  flow  of  water 
affects  a  part  of  his  farm  outside  of  the  drainage  district 
does  not  restrict  his  right  to  have  the  entire  damage  to  his 
farm  assessed  in  the  proceedings  for  its  establishment. 
When,  therefore,  he  filed  a  claim  for  damages,  it  must  be 
presumed  it  was  for  all  the  actionable  injury  resulting  to 
his  farm  from  the  establishment  of  the  district;  and  when 
he  later  withdrew  and  abandoned  his  appeal  from  the  ruling 
of  the  board  of  supervisors  rejecting  his  claim,  no  further 
right  of  action  was  left  to  him. 

The  statute,  Code  Supplement,  Section  1989-a55,  which 
counsel  says  prescribes  the  method  which  should  have  been 
followed,  to  condemn  the  right  to  use  this  outlet,  does  not 

appear  to  cover  a  case  of  this  kind.    That 

8"  taMiSfment*:       section  provides  first  for  cases  where  the 

damnation.0*       necessary  "outlet  is  beyond  the  limits  of  the 

county  wherein  the  district  is  projected;" 
and  second,  for  the  cases  where,  "after  establishment  of  any 
district,  it  is  found  necessary  to  extend  the  main  ditch  be- 
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yond  the  limits  of  such  district  as  established.''    The  case 
before  us  does  not  fall  within  either  description. 
The  petition  for  rehearing  must  be  overruled. 


A.    Braverman,   Appellant,    v.   American   Manufacturing 

Company,  Appellee. 

TRIAL:    Verdict — Excessiveness.    A  verdict  for  $45  for  the  stor- 

1  ing  of  goods  was  erroneous,  where  the  evidence  showed  that  the 

value  thereof  could  not  exceed  $38. 

i 

COMPROMISE  AND  SETTLEMENT:     Construction  of  Contract— 

2  Return  of  Goods.  A  stipulation  between  a  wholesaler  and  a  re- 
tailer, providing  for  the  payment  of  $241.70  to  the  wholesaler 
and. the  return  to  the  wholesaler  at  the  invoice  price,  "of  all 
goods  the  retailer  now  has  on  hand,  which  was  sold  and  de- 
livered to  him  by  the  wholesaler,  and  in  return  for  which  the 
retailer  was  to  receive  other  goods,  to  be  selected  by  him,  at 
wholesale  price/'  does  not  require  the  return  of  goods  to  the 
amount  of  $241.70,  the  retailer  not  having  that  amount  on 
hand,  and  being  required  only  to  return  the  amount  he  had  on 

hand. 

i 

Appeal  from>  Cedar  Rapids  Superior  Court. — O.  B.  Bobbins, 
!  Judge. 

July  7,  1919. 

Action  to  recover  the  value  of  certain  goods.  Opinion 
states  the  facts.  Verdict  for  the  defendant  in  the  court 
below.    Plaintiff  appeals. — Reversed  and  remanded. 

Ring  &  Hann,  for  appellant. 

Dwioley,  Jordan  &  Dawley,  for  appellee. 

Gaynor,  J. — This  is  an  action  to  recover  the  value  of 
certain  goods  claimed  by  the  plaintiff  under  conditions  here- 
inafter explained. 

Prior  to  the  commencement  of  this  suit,  and  on  or 
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about  December,  1011,  the  defendant  brought  an  action 
against  the  plaintiff,  on  account,  for  goods  sold  and  deliv- 
ered by  it  to  the  plaintiff.  In  that  suit,  the  plaintiff  filed  a 
counterclaim.  After  the  cause  had  been  assigned  for  trial, 
and  on  or  about  the  20th  day  of  September,  1912,  the  plain- 
tiff and  the  defendant  entered  into  a  written  stipulation  of 
settlement,  in  the  following  wTords : 

"It  is  hereby  stipulated  and  agreed  by  and  between  the* 
parties  to  the  above  entitled  cause  that  the  same  is  hereby 
settled  as  follows:  The  said  A.  Braverman  to  pay  to  the 
American  Manufacturing  Company  at  once  $241.47.  The 
said  A.  Braverman  is  to  return  to  the  American  Manufac- 
turing Company  all  of  the  goods  he  now  has  on  hand  which 
were  sold  and  delivered  to  him  by  the  plaintiff,  the  same  to 
be  returned  at  the  invoice  price.  In  return  for  the  goods 
delivered  back,  the  American  Manufacturing  Company  is 
to  give  A.  Braverman  other  goods,  without  cost,  in  the  place 
of  the  same,  as  he  may  select  from  time  to  time,  said  goods 
to  be  furnished  to  him  at  the  regular  wholesale  price  to  the 
amount  of  goods  returned  as  above  provided.  Each  party 
to  pay  one  half  the  costs." 

Thereafter,  the  defendant  in  that  suit  paid  to  the  plain- 
tiff in  that  suit  the  sum  of  $241.47,  and  returned  to  it  cer- 
tain goods  which  he  claimed  he  had  on  hand  at  the  time  the 
settlement  iras  made,  and  which  he  claims  were  sold  and 
delivered  to  him  by  this  defendant,  and  thereafter  demanded 
of  this  defendant,  both  orally  and  in  writing,  that  it  deliver 
to  him  under  the  stipulation,  without  cost,  at  regular  whole- 
sale prices,  new  goods  to  the  amount  of  the  value  of  the 
goods  returned.  He  claims  that  the  goods  he  returned  were 
of  the  value  of  $363.55.  He  claims  that  the  defendant  re- 
fused to  allow  him  to  select  other  goods  to  the  value  of  the 
goods  returned,  and  tha't  this  converted  his  claim  into  a 
money  demand ;  and  he  brings  this  action  to  recover  of  the 
defendant  $363.55,  with  interest. 
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The  defendant  answers  and  says  that  it  admits  that  it 
started  an  action  against  the  plaintiff  during  the  January 
term,  1911,  in  the  district  court  of  Linn  County;  admits 
that,  in  that  suit,  this  plaintiff  filed  a  counterclaim,  and 
that,  when  the  cause  was  at  issue,  each  party  was  claiming 
judgment  against  the  other;  admits  that  it  entered  into 
the  stipulation  in  writing  heretofore  set  out;  denies  that 
the  writing  contains  all  the  contract;  and  denies  all  other 
claims  made  by  the  plaintiff.  It  alleges,  further,  that  the 
compromise  referred  to  was  "partly  in  writing  and  partly 
oral ;"  that,  before  the  writing  was  signed,  this  plaintiff  had 
orally  agreed  to  drop  his  counterclaim,  if  the  agreement  or 
settlement  could  be  made;  that,  in  pursuance  of  this  writ- 
ing and  the  oral  agreement,  they  compromised  on  $ 241.47, 
being  the  amount  which  this  defendant  was  claiming  then 
against  the  plaintiff.  It  further  says  that  the  only  goods 
involved  in  the  discussion,  at  the  time  of  the  settlement, 
were  the  goods  on  which  the  American  Manufacturing  Com- 
pany was  claiming  a  balance  due  of  $241.47 ;  that  this  plain- 
tiff objected  to  paying  this  balance,  on  the  ground  that  some 
of  the  goods  represented  by  the  balance  were  damaged,  and 
proposed  to  return  such  as  were  so  damaged,  and  to  take 
other  goods  in  place  of  what  he  returned ;  that  the  defend- 
ant agreed  to  this,  provided  that  the  plaintiff  in  this  suit 
would  pay  the  balance  which  they  were  suing  for;  that  the 
written  instrument  referred  to  and  sued  on  was  made  to 
cover  this  understanding  and  agreement;  that  the  defend- 
ant understood,  at  the  time,  that  only  $241.47  worth  of 
goods  were  to  be  returned ;  that,  in  lieu  of  the  goods  so  re- 
turned, plaintiff  could  select  goods  of  the  same  make  as 
itemized  in  plaintiff's  suit;  that  this  plaintiff  had  reason 
to  suppose  that  this  defendant  so  understood  the  writing; 
and  that  the  writing  should  be  construed  in  the  sense  in 
which  this  plaintiff  had  reason  to  believe  the  defendant 
understood  it  when  it  signed  it. 

Vol.    186    Ta.— 55. 
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The  defendant,  further  answering,  says  that  all  the 
goods  returned  by  the  plaintiff,  under  the  agreement,  were 
not  goods  sold  by  the  defendant  to  the  plaintiff;  that  he 
returned  a  lot  of  old  goods,  which  were  not  involved  in  the 
suit  that  was  settled,  but  were  out  of  date,  shopworn,  and 
worthless,  and  not  purchased  by  the  plaintiff  from  it ;  that 
he  returned  goods  amounting  to  more  than  f  241.47  in  value, 
and  demanded  the  right  to  have  credit  at  the  original  pur- 
chase price  of  said  goods,  whether  they  were  mentioned  in 
the  original  law  suit  or  not.  Defendant  further  says  that 
the  plaintiff  has  never  given  an  order  for  any  goods  that, 
under  the  contract,  he  was  entitled  to  have  in  lieu  of  any 
goods  returned;  that,  if  he  had  done  so,  defendant  would 
readily  have  supplied  him  with  them  at  the  wholesale  price. 

By  way  of  counterclaim,  defendant  says  that  the  old 
goods  which  plaintiff  had  no  right  to  return  under  the  con- 
tract, and  which  he  did  return,  were  stored  by  it,  and  the 
plaintiff  was  notified  that  the  defendant  would  not  accept 
them  in  fulfillment  of  the  agreement,  and  would  store  them 
at  plaintiff's  expense;  that  the  actual  reasonable  value  of 
the  storage  was  ?  100. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  a 
jury,  and  a  verdict  returned  by  the  jury  in  favor  of  the  de- 
fendant for  $45. 

It  might  be  said  here  that,  on  the  hearing  of  the  case, 
the  court  struck  out  all  that  part  of  defendant's  answer  in 
which  it  alleged  and  undertook  to  show  the  understanding 
of  the  defendant  of  the  terms  of  the  contract,  and  held  the 
defendant  bound  by  the  contract  as  written,  and  on  this 
holding  fixed  the  rights  of  the  parties  in  the  suit,  and  left 
for  the  determination  of  the  jury  practically  only  two  ques- 
tions: Were  the  goods  returned  by  the  plaintiff  to  the  de- 
fendant, in  pursuance  of  the  contract,  goods  which  the 
plaintiff  had  purchased  from  the  defendant?  The  court  in- 
formed the  jury  that,  as  to  any  goods  which  were  not  pur- 
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chased  by  the  plaintiff  from  the  defendant,  though  delivered 
to  the  defendant,  the  plaintiff  could  not  recover  for,  under 
the  contract,  because  he  had  a  right,  under  the  contract, 
to  return  only  goods  which  were  on  hand  at  the  time  the  set- 
tlement was  made,  and  then  only  such  as  he  had  received 
from  the  defendant;  that  he  could  not  return  other  goods 
not  purchased  by  him  from  the  defendant,  and  compel  the 
defendant,  under  the  contract,  to  deliver  to  him  new  goods 
in  lieu  thereof,  at  wholesale  prices.  It  became  material, 
then,  for  the  jury  to  determine  what,  if  any,  goods  the  plain- 
tiff did  return  to  the  defendant  which,  under  the  contract 
the  defendant  was  bound  to  receive.  For  such  goods  as  the 
plaintiff  returned  to  the  defendant  under  this  contract, 
which  the  defendant  was  bound  to  receive,  the  plaintiff  was 
entitled  to  have  delivered  to  him  new  goods,  at  wholesale 
prices.  If  the  evidence  disclosed  that  the  plaintiff  returned 
to  the  defendant,  in  pursuance  of  this  written  contract, 
any  goods  which  he  had  a  right  to  return  under  the  con- 
tract, then  it  became  the  duty  of  the  defendant  to  permit 
plaintiff  to  select  new  goods,  at  wholesale  prices,  in  lieu  of 
the  goods  returned,  and  to  the  value  of  the  goods  returned, 
figured  by  the  contract.  This  we  say  under  the  theory  upon 
which  the  case  was  submitted  to  the  jury,  without  approv- 
ing the  theory. 

It  is  conceded  by  the  defendant  that  the  plaintiff  re- 
turned to  it  goods  purchased  by  him  from  it  to  the  amount 
of  1 190,  and,  therefore,  under  the  record  as  the  case  was 
tried  and  submitted  to  the  jury,  plaintiff  would  have  a  right 
to  have  substituted  new  goods  to  the  value  of  the  goods  re- 
turned to  the  amount  of  $190.  If  defendant  refused  to  do 
this,  or  to  permit  the  substitution,  plaintiff  was  entitled  to 
have  a  money  judgment  for  the  value  of  the  goods,  figured 
on  the  basis  of  the  stipulation. 

In  the  disposition  of  this  case,  we  do  not  deem  it  neces- 
sary to  go  into  the  merits  of  the  controversy,  since  the  case 
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must  be  reversed,  nor  do  we  deem  it  necessary  to  discuss  all 
the  errors  of  which  complaint  is  made.  There  were  un- 
doubtedly errors  committed  against  the  defendant  in  this 
suit;  but  defendant  has  not  appealed,  and  is  not  complain- 
ing of  these  errors  which  may,  and  we  think  no  doubt  will, 
be  corrected  upon  a  retrial.    The  plaintiff  alone  appeals. 

If  nothing  further  were  shown  than  has  been  indicated 
here,  the  plaintiff  would  be  entitled  to  recover  of  the  defend- 
ant at  least  $190  worth  of  new  goods  at  wholesale  prices. 
This  suit  was  commenced  on  the  1st  day  of  November,  1913. 
The  counterclaim  was  filed  on  the  29th  day  of  August,  1914. 
In  the  counterclaim,  the  defendant  sought  to  recover  for 
the  storage  of  the  articles  which  it  claimed  the  plaintiff  had 
returned  to  it  wrongfully;  and  it  alleged  that  it  notified 
the  plaintiff  of  the  fact  that  it  would  not  receive  these 
goods  (giving  a  list  of  them),  because  they  were  not  such 
as  the  plaintiff  had  a  right  to  return,  under  the  stipulation, 
and  that  it  would  hold  him  for  storage.  In  its  first  coun- 
terclaim, the  defendant  claimed  $100.  After  the  cause  was 
called  for  trial,  it  was  stipulated  that  the  defendant  might 
claim,  for  the  same  matter  set  out  in  his  original  counter- 
claim, the  sum  of  $200,  and  that  the  counterclaim  would  be 
considered  amended  to  that  extent  There  was  no  supple- 
mental counterclaim  filed,  nor  any  claim  made  for  any  mat- 
ters not  set  out  in  the  original  counterclaim. 

It  will  be  noted  that,  on  the  theory  of  the  trial,  the 
plaintiff  was  entitled  to  a  finding  in  its  favor  of  at  least 
$190,  if  entitled  to  recover  anything;  and  defendant  could. 

against  this,  set  off  the  reasonable  value  of 
i.  trial  :  ver-        the  storage  of  the  goods  from  the  time  they 

diet :    exces-  ,  ■•  .      . .     ,         j  ±  -i  j.i_ 

Bireness.  were  placed  in  its  hands  until  the  commence- 

ment of  the  suit.  But  one  witness  was 
called,  to  show  the  reasonable  value  of  the  services  of  the 
defendant  in  storing  the  goods  which  it  claimed  were  wrong- 
fully returned.  The  goods  were  returned  in  January,  1913. 
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The  counterclaim  was  filed  in  August,  1914,  making  19 
months,  at  most.  The  evidence  showed  that,  at  the  reason- 
able  value  for  the  storage,  f 2.00  a  month,  defendant's  re* 
co very  on  the  counterclaim  could  not  exceed  $38.  Assuming 
that  the  plaintiff  was  not  entitled  to  recover  anything  on 
his  claim,  the  defendant  could  not,  in  any  event,  recover 
more  than  $38.    The  jury  returned  a  verdict  for  $45. 

The  stipulation  made  at  the  time  of  the  settlement  of 
the  original  suit  provided  that  Braverman  should  return 
to  the  American  Manufacturing  Company  all  goods  "he  now 

has  on  hand"  which  were  sold  and  delivered 

2*  atos^m-        t0  him  by  the  Plaintiff>  th«  same  to  be  re- 

8trS?rion°of        turned  at  the  invoice  price.     In  this  stip- 

•  turn^good*.     ulation  of  settlement,  it  will  be  observed 

that  no  particular  goods  were  specified. 
The  only  limitation  on  his  right  to  return,  and  the  only 
goods  which  this  defendant  was  bound  to  receive,  were  the 
goods  then  on  hand.  It  is  not  the  contention  of  the  defend- 
ant that  Braverman  did  not  deliver  to  it  all  the  goods  on 
hand  at  the  time  the  settlement  was  made,  purchased  by 
him  from  the  defendant.  Its  contention  is  that  he  delivered 
other  goods  to  it,  not  purchased  by  him  from  this  defend- 
ant. It  is  for  the  storage  of  the  goods  that  he  had  no  right 
to  deliver  that  the  counterclaim  is  filed.  It  is  practically 
conceded  that,  among  the  property  delivered  by  this  plain- 
tiff to  the  defendant,  under  the  contract,  there  were  articles 
which  he  had  on  hand  at  the  time  of  the  settlement,  and 
that  these  articles  were  purchased  from  the  defendant,  and 
that  these  articles,  at  their  invoice  price,  amounted  to  $190. 
This  defendant  refused  to  receive  other  goods,  simply  on 
the  ground  that  they  were  not  goods  purchased  by  the  plain- 
tiff from  it.  These  are  the  goods  that  were  set  aside,  and 
which  the  defendant  refused  to  accept.  There  is  nothing  in 
the  contract  to  show  the  amount  of  goods,  or  the  value  of 
the  goods,  even  at  invoice  price,  or  the  character  of  goods 
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that  this  plaintiff,  under  the  contract  of  settlement,  was 
bound  to  return  to  the  defendant.  The  only  limitation  is 
that  the  goods  mast  be  then  on  hand,  and  must  be  goods  de- 
livered by  the  defendant  to  the  plaintiff.  If  plaintiff  did, 
as  a  matter  of  fact,  among  the  goods  returned  deliver  all 
the  goods  purchased  by  him  from  the  defendant,  on  hand  at 
the  time  the  settlement  was  made,  then  he  has  performed 
his  part  of  the  contract,  and  for  such  goods  he  was  entitled, 
under  the  contract,  to  other  goods,  the  character  of  which 
is  not  specified,  in  place  of  the  goods  rightfully  returned. 
The  goods  to  be  taken  by  him,  in  lieu  of  such  goods  as  he 
rightfully  returned,  were  to  be  selected  by  him  from  time 
to  time,  at  wholesale  prices.  Whenever  the  defendant  de- 
livered to  the  plaintiff  other  goods,  at  wholesale  prices,  to 
the  amount  of  the  goods  returned  by  the  plaintiff,  then  the 
conditions  of  the  contract  were  fully  performed  on  the  part 
of  both.  It  does  not  appear  affirmatively  that  the  defend- 
ant ever  refused  to  accept  any  goods  returned  by  the  plain- 
tiff, under  the  stipulation,  except  such  as  were  not  pur- 
chased by  the  plaintiff  from  it. 

Some  argument  is  made,  and  the  theory  of  the  court 
seems  to  have  been,  that  the  plaintiff  was  required  to  re- 
turn to  the  defendant,  not  only  all  goods  received  by  him 
and  on  hand  at  the  time  the  settlement  was  made,  but  goods 
to  the  amount  of  |241.47,  at  the  invoice  price.  This  con- 
struction cannot  be  placed  on  the  contract.  He  delivered, 
so  far  as  this  record  shows,  all  the  goods  which,  under  the 
contract,  he  had  a  right  to  deliver,  and  some  which  he  had 
no  right  to  deliver.  It  may  be,  and  according  to  this  record 
is,  a  fact  that  he  did  not  have  on  hand,  at  the  time  the  set- 
tlement was  made,  $241.47  worth  of  the  goods  purchased 
from  the  defendant,  figured  at  invoice  price.  If  he  was  lim- 
ited in  his  right  to  the  return  of  goods  only  which  "he  had 
on  hand  at  the  time  of  the  settlement  and  which  were  sold 
and  delivered  to  him  by  the  defendant,"  how  could  he  de- 
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liver  J241.47  worth,  if,  at  that  time,  he  did  not  have  goods 
on  hand,  purchased  from  the  defendant,  that,  at  the  invoice 
price,  would  amount  to  $241.47?  If  the  defendant's  theory 
is  right,  the  plaintiff  was  entitled  to  return,  and  could  re- 
turn, no  more  than  f  190  worth  of  goods,  figured  at  the  in- 
voice price.  He  returned  all  he  had  on  hand.  The  goods 
rightfully  returned  amounted  to  |190  only.  For  those 
goods,  unquestionably,  he  had  a  right  to  receive  other  goods, 
to  be  selected  by  him,  at  the  regular  wholesale  price,  to  the 
amount  of  the  goods  so  returned. 

Under  the  record  here  made,  we  are  not  called  upon  to 
dispose  of  this  case  on  its  merits.  The  plaintiff  complains 
of  many  errors  in  the  instructions,  many  of  which,  we  think, 
are  well  taken.  The  instructions  certainly  are  confusing. 
We  are  not  disposed  to  review  these  instructions,  because 
it  does  not  seem  reasonable  to'  suppose  that  the  errors  com- 
plained of  will  be  repeated  in  a  new  trial.  The  case  pre- 
sents a  simple  question  of  fact.  The  contract  of  settlement 
is  plain  and  unambiguous.  These  facts  are  for  the  consid- 
eration of  the  jury:  Did  the  plaintiff  return  all  of  the 
goods  which  he  had  on  hand  at  the  time  of  the  settlement? 
What  of  the  goods  returned  were  within  the  purview  of 
the  stipulation  of  settlement?  For  the  goods  on  hand  and 
actually  returned,  he  was  entitled  to  credit  at  the  invoice 
price.  Having  this  credit,  he  had  a  right  to  select  other 
goods  at  wholesale  price  to  the  amount  of  his  credit,  no 
more  and  no  less.  The  defendant  was  entitled  to  recover 
on  its  counterclaim  for  the  storage  of  those  goods  which 
had  been  wrongfully  sent  to  it.  It  was  allowed  to  do  so 
by  the  court. 

On  no  theory  can  the  verdict  and  judgment  be  sus- 
tained, and  the  case  is,  therefore,  reversed  and  remanded 
for  a  new  trial. — Reversed  and  remanded. 

Ladd,  O.  J„  Weaver  and  Stevens,  J  J.,  concur. 
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Brenard  Manufacturing  Company,  Appellee,  v.  Jessup  & 

Barrett  Company,  Appellant. 

APPEAL  AND  EBEOR:     Assignments  of  Error— Failure  of  Oonsidera- 

1  tion.  Where  nothing  is  said  in  the  statements  of  errors  relied 
upon  for  reversal,  or  in  the  brief  points,  upon  the  question  of 
failure  of  consideration,  the  Supreme  Court  will  not  consider 
that  question. 

LOTTERIES:     Definition.    The  term  "lottery"  has  been  defined  by 

2  the  courts  as  a  scheme  for  a  division  or  distribution  of  prop- 
erty or  money  by  chance  or  by  any  game  of  hazard,  or  a 
species  of  game  among  persons  who  have  paid  or  agreed  to  pay 
a  valuable  consideration  for  the  chance  to  obtain  a  prize;  and 
authorities  uniformly  agree  that  the  three  elements  necessary  to 
constitute  a  lottery  are  a  consideration,  the  element  of  chance, 
and  a  prize. 

LOTTERIES:     Elements — Sufficiency    of     Evidence.    Evidence     re- 

3  viewed,  and  held  that  a  contract  under  which  a  defendant  gave 
notes  for  a  piano  player  and  for  other  merchandise,  to  be  used 
in  a  trade  extension  campaign,  and  in  which  no  monetary  con- 
sideration was  paid  by  the  contestants,  did  not  provide  for  the 
distribution  of  prizes  in  a  manner  constituting  a  lottery,  within 
Sec.  28,  Art.  3,  Iowa  Const.,  and  Sec.  5000,  Code,  1897,  and 
therefore  was  not  void. 

Appeal   from   Harrison  District  Court. — J.    B.    Rockafel- 

low,  Judge. 

July  7,  1019. 

Action  against  a  copartnership  on  five  promissory 
notes,  three  for  f  105  and  two  for  f  100  each.  At  the  close 
of  the  evidence,  both  parties  moved  for  a  directed  verdict, 
whereupon  the  jury  was  dismissed,  and  the  cause,  by  agree- 
ment, submitted  to  the  court.  Plaintiff  was  awarded  judg- 
ment as  prayed,  and  defendant  appeals. — Affirmed. 

Cochran  &  Wolfe  and  Burke  &  Welch,  for  appellants. 

E.  R.  Caldwell  and  Roadifcr  &  Roadifcr,  for  appellee. 
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Stevens,  J. — The  five  notes,  and  one  other  for  $105, 
which  was  paid  before  this  action  was  commenced,  were 
given  in  payment  of  a  quantity  of  merchandise,  consisting 
of  a  Claxton  piano  and  player,  a  quantity  of  table  silver- 
ware, and  a  miscellaneous  assortment  of  advertising  and 
other  material  necessary  for  carrying  out  the  terms  of  a 
contract,  which  provided  for  a  "trade  extension  campaign" 
in  the  interest  of  defendant,  a  mercantile  copartnership, 
with  its  place  of  business  at  Dunlap,  Iowa.  The  articles 
of  merchandise  purchased  are  the  same  as  were  included  in 
the  contract  set  out  in  full  in  Brenard  Mfg.  Co.  v.  J.  D. 
Sketchley  Store,  185  Iowa  694. 

Briefly,  the  scheme  set  forth  in  the  contract  and  printed 
instructions  to  defendant  was  as  follows:  The  piano  and 
player  were  to  constitute  a  grand  prize,  to  be  given  to  a  con- 
testant receiving  the  highest  number  of  "votes/'  "Votes'' 
were,  obtained  by  selling  cards  to  customers  of  defendant, 
entitling  the  holder  to  merchandise  to  the  amount  shown 
upon  the  card,  and  also  to  a  credit  for  a  designated  sum 
upon  the  retail  price  of  silverware,  which  the  customer 
might  purchase  of  the  defendant.  Premiums  were  to  be 
given  to  contestants,  from  time  to  time,  for  the  purpose  of 
increasing  their  Activities  in  the  interest  of  the  campaign 
for  trade  extension,  and  to  increase  the  number  of  "votes" 
to  be  cast  in  the  contest  for  the  grand  prize,  in  favor  of  each 
contestant.  To  obtain  contestants,  defendant  agreed  to 
furnish  plaintiff  with  the  name  and  address  of  each  school 
teacher,  together  with  the  members  of  the  various  school 
boards,  within  a  radius  of  ten  miles  of  Dunlap,  and  to  select 
150  names  from  its  customers  and  those  of  its  competitors, 
to  be  nominated  as  contestants,  plaintiff  agreeing  to  write 
them  letters,  explaining  the  method  of  carrying  on  the  con- 
test. Each  candidate  nominated  as  contestant,  upon  sign- 
ing an  agreement  to  enter  the  race  for  the  grand  prize,  was 
given  a  "Queen  Esther"  silver  spoon,  free.    Provision  was 
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made  in  detail  for  the  award  of  premiums  to  contestants, 
but  the  method  of  awarding  same  does  not  appear  to  have 
been  objectionable. 

The  territory  surrounding  Dunlap  did  not  prove  a 
fruitful  one  for  the  production  of  contestants.  Persons  of 
proper  age,  and  otherwise  suitably  endowed,  residing  in 
that  rich  and  prosperous  community,  were  not  attracted  by 
the  prospect  of  winning  the  "mahogany"  finished  piano 
and  player,  or  a  few  pieces  of  presumably  not  particularly 
desirable  silver  tableware;  and,  notwithstanding  the  fact 
an  enthusiastic  propagandist  was  sent  from  the  home  of- 
fice, but  little  interest  was  aroused  upon  the  part  of  either 
the  contestants  or  the  public.  The  scheme  languished  and 
shortly  died,  leaving  the  defendant  in  possession  of  the  mer- 
chandise, advertising  matter,  etc.,  received  by  plaintiff  un- 
der the  contract.  No  premiums  appear  to  have  been  earned 
by  the  contestants,  and  defendants  still  have  the  piano 
player  and  silverware,  except  the  few  "Queen  Esther" 
spoons  that  were  given  to  prospective  contestants,  and  the 
merchandise  was,  at  the  time  of  the  trial,  in  possession  of 
defendant. 

The  defenses  interposed  by  defendant  to  the  notes  were: 
(a)  Total  failure  of  consideration;  <and  (b)  that  the  con- 
sideration for  the  notes  as  a  gambling  contract,  which  pro- 
vided for  a  distribution  of  the  merchandise  purchased  for 
prizes  to  the  contestants,  in  such  a  manner  as  to  constitute 
a  lottery,  and,  therefore,  prohibited  by  statute  and  con- 
trary to  pu'blk  policy  and  void. 

Nothing  is  said  by  counsel  for  appellant,  in  the  state- 
ment of  errors  relied  upon  for  reversal  or  in  the  brief  points, 
upon  the  question  of  a  failure  of  consideration ;   and  hence 

wre  can  consider  only  the  other  defenses 
1.  appeal  and        above  mentioned. 

error:  assign- 
ments of  orror  :  Section   28,  Article  3,  of  the  Constitu- 
f allure  of  con- 
sideration,         tion,  prohibits  the  legislature  from  author- 
izing a  lottery,  or  the  sale  of  lottery  tickets, 
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in  this  state;  and  Section  5000  of  the  Code  of  1897,  which 
is  as  follows,  prohibits  all  lottery  schemes  and  the  sale  of 
lottery  tickets. 

"If  any  person  make  or  aid  in  making  or  establishing, 
or  advertise  or  make  public  any  scheme  for  any  lottery ;  or 
advertise,  offer  for  sale,  sell,  negotiate,  dispose  of,  purchase 
or  receive  any  ticket  or  part  of  a  ticket  in  any  lottery  or 
number  thereof;  or  have  in  his  possession  any  ticket,  part 
of  a  ticket,  or  paper  purporting  to  be  the  number  of  any 
tkket  of  any  lottery,  with  intent  to  sell  or  dispose  of  the 
same  on  his  own  account  or  as  the  agent  of  another,  he 
shall  be  imprisoned  in  the  county  jail  not  more  than  thirty 
days,  or  be  fined  not  exceeding  one  hundred  dollars,  or 
both." 

The  term  "lottery"  has  been  variously  defined  by  the 
courts  as  a  scheme  for  the  division  or  distribution  of  prop* 
erty  or  money  by  chance,  or  any  game  of  hazard,  or  a  spe- 
cies of  game  among  persons  who  have  paid 

2-  JSESSBSf :         or  a8ree^  to  P*y  a  valuable  consideration 

for  the  chance  to  obtain  a  prize.  Chancy 
Park  Land  Co.  v.  Hart,  104  Iowa  592;  Burks  v.  Harris,  91 
Ark.  205  (120  S.  W.  979) ;  Commonwealth  v.  Jenkins,  159 
Ky.  80  (166  B.  W.  794,  795) ;  Eastman  v.  ArmstrongByrd 
Music  Co.,  52  L.  R.  A.  (N.  S.)  108. 

Authorities  uniformly  agree  that  the  three  elements 
necessary  to  constitute  a  lottery  are :  (a)  A  consideration ; 
(b)  the  element  of  chance;  and  (c)  a  prize.  State  v.  Per- 
ry, 154  N.  C.  616  (70  S.  E.  387) ;  Hull  v.  Ruggles,  56  N.  Y. 
424;  Cross  v.  People,  18  Colo.  321  (32  Pac.  821) ;  Eastman 
v.  Armstrong-Byrd  Music  Co.,  supra. 

Contracts,  although  not  in  all  respects  identical,  but 
of  the  same  general  character  and  import,  in  which  the 
same  party  was  plaintiff,  were  considered  in  Brenard  Mfg. 
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Co.  v.  J.  D.  Sketchley  Store,  supra,  and  Bre- 

3'  JteSSfta  fsuffl-    mrd  Mf&-  Vo-  v-  w-  benjamin  &  Sons,  172 
elei3en<2f  N-  C.  53  (89  S.  E.  797).    None  of  the  ques- 

tions presented  upon  this  appeal  were  in- 
volved in  the  Sketchley  case;  but  in  the  case  against  Ben- 
jamin &  Sons,  the  Supreme  Court  of  North  Caroline,  by  a 
divided  court,  held  the  contract  void  and  unenforcible,  un- 
der the  statutes  of  that  state  making  it  a  misdemeanor  to 
"dispose  of  any  species  of  property  whatsoever,  money  or 
evidences  of  debt,  or  in  any  manner  to  distribute  gifts  or 
prizes  upon  tickets  or  certificates  sold  for  that  purpose." 
Many  advertising  propositions  and  alleged  schemes  for 
trade  extension  have  been  before  the  appellate  courts,  and 
there  is  a  want  of  harmony  in  their  decisions,  due  often, 
perhaps,  to  the  peculiar  wording  of  the  statutes  upon  which 
the  decision  rests.  Formerly,  "guessing  contests,"  wherein 
the  contestants  sought  to  estimate  the  number  of  beans 
in  a  bag,  or  the  number  of  votes  that  would  be  cast  at  a  com- 
ing election,  were  generally  sustained  by  the  courts;  but 
the  recent  trend  of  decisions  is  to  hold  that  an  element  of 
chance  is  involved  in  contests  of  this  nature.  Waite  v.  Press 
Pub.  Assn.,  155  Fed.  58;  Stevens  v.  Cincinnati  Times-Star 
Co.,  72  Ohio  St.  112  (73  N.  E.  1058) ;  State  v.  Mwrwford,  73 
Mo.  647;  Quatsoe  v.  Eggleston,  42  Ore.  315  (71  Pac.  66). 

A  contract  providing  for  a  "popularity  eontest,"  in 
which  an  automobile  was  the  grand  prize  to  be  given  the 
contestant  receiving  the  largest  number  of  votes,  which  were 
issued  to  contestants  for  each  subscriber  obtained  for  the 
Crittenden  Record  Press,  a  newspaper  published  at  Marion, 
was  sustained  by  the  Kentucky  Court  of  Appeals  in  Com- 
monwealth v.  Jenkins,  supra,  as  a  valid  contract,  and  not 
in  violation  of  the  statutes  of  that  state.  The  scheme  for 
obtaining  votes  and  awarding  the  grand  prize  in  the  above 
case  was  similar  to  the  method  provided  by  the  contract 
in  the  case  at  bar. 
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No  monetary  consideration  was  paid  by  the  contestants 
in  the  case  at  bar  for  a  chance  to  win  the  prize;   but,  upon 
signing  <a  contract  agreeing  to  become  a  contestant,  each 
candidate  was  given  a  "Queen  Esther"  silver  spoon.     The 
prize  was  to  be  awarded  to  the  contestant  receiving  the 
highest  number  of  votes,  and  no  element  of  chance  was  in- 
volved in  the  manner  of  making  the  award.    It  was  a  simple 
matter  of  mathematical  calculation,  in  which  no  favoritism 
could  be  shown  contestants,  and  there  were  no  blanks  to  be 
drawn.    The  scheme,  whether  commendable  or  not,  does  not 
partake  of  the  character  of  a  lottery.    The  grand  prize  and 
all  premiums  to  be  awarded  during  the  campaign  were  to 
be  given  to  the  contestant  having  the  largest  number  of 
votes,  obtained  in  the  manner  heretofore  stated.     It  was 
a  question  largely  of  "hustle."     Lacking  the  element  of 
chance  necessary  therefor,  the  scheme  did  not  provide  for 
a  distribution  of  prizes  in  a  manner  constituting  a  lottery, 
and  the  contract  is  not  void  under  the  terms  of  the  statute 
quoted  above. 

Counsel  for  appellant  relies  upon  the  holding  of  the  Su- 
preme Court  of  Michigan,  in  Boston  P.  &  M.  Co.  v.  Seek- 
inger,  198  Mich.  312  (164  N.  W.  263),  wherein  a  contract 
somewhat  similar  to  the  contract  under  consideration  was 
held  to  be  against  public  policy  and  void.  The  decision  of 
the  Michigan  court  is  based  upon  the  statute  of  that  state, 
and  the  contract  is  especially  condemned  because  of  nu- 
merous provisions  which,  if  carried  out,  would  be  unfair 
and  dishonest  to  the  contestants;  but  none  of  these  are 
found  in  the  contract  under  consideration. 

No  other  grounds  for  reversal  are  argued  by  counsel 
for  appellant.  It  follows  that  the  judgment  of  the  court 
below  must  be  and  is — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 
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Nels  P.  Brown,  Appellee,  v.  C.  W.  Needles,  Appellant. 

CONTRACTS:  Substantial  Performance,  Etc.  One  who  has  sub- 
stantially performed  his  contract,  or  is  prevented  from  fully 
performing  the  same  because  of  the  wrong  of  the  other  party, 
is  armed  with  the  same  right  as  would  be  his  had  his  per- 
formance been  literal. 


Appeal  from  Cass  District  Court. — Shelby  Cullison, 

Judge. 

February  18,  1919. 

Rehearing  Denied  July  7,  1919. 

Action  to  recover  liquidated  damages.  It  appears  that 
the  plaintiff  and  the  defendant  entered  into  a  written  con- 
tract, by  the  terms  of  which  plaintiff  purchased  from  the 
defendant  certain  property  used  in  and  about  his  black- 
smith shop,  and  the  good  will  of  his  business,  for  a  consid- 
eration to  be  determined  by  the  parties  by  methods  provided 
for  in  the  contract.  As  a  part  of  the  contract,  it  was  stip- 
ulated that  the  defendant  would  not  again  engage  in  busi- 
ness in  the  city  of  Atlantic  while  the  plaintiff  was  so  en- 
gaged. The  contract  provided  for  liquidated  damages  in 
the  amount  of  $1,000  for  a  breach  of  this  covenant  of  the 
contract.  Defendant  did  engage  in  business  immediately 
after  the  sale,  and  this  action  is  to  recover  the  damages 
provided  for  in  the  contract.  There  was  a  directed  verdict 
for  the  plaintiff.    Defendant  appeals. — Affirmed. 

B.  A.  Qoodspeed,  for  appellant. 

H.  M.  Boorman,  for  appellee. 

Gaynor,  J. — At  the  time  and  prior  to  the  happening  of 
the  matters  herein  set  out,  the  plaintiff  and  the  defendant 
were  both  engaged  in  a  general  blacksmithing  business  at 


July  1919]  Brown  v.  Needlks.  879 

Atlantic,  Iowa.  Fop  some  reason  satisfactory  to  both,  the 
defendant  agreed  to  sell  his  stock  and  the  good  will  of  his 
business  to  the  plaintiff,  and  on  the  9th  day  of  March,  1915, 
an  agreement  in  writing  was  entered  into  between  them  to 
that  effect.    The  contract  recites: 

"Meaning  and  intending  to  transfer  and  convey  to  the 
second  party  the  good  will  of  the  entire  business  hereto- 
fore operated  by  the  defendant." 

It  was  agreed  in  this  contract  that  an  inventory  of  the 
stock  should  be  first  taken,  and  the  price  fixed  in  this  way : 
G.  E.  Hamilton  and  W.  B.  Sexton  should  take  the  inventory 
and  fix  a  price  upon  ea^h  article  in  the  inventory,  with  the 
understanding  that  the  prices  fixed  should  be  the  regular 
wholesale  price  at  Chicago  or  Milwaukee,  without  freight 
added ;  iron  and  steel  to  be  figured  at  wholesale  base  price, 
with  regular  classified  extras  added.  An  inventory  was 
made  of  the  stock,  and  the  following  directions  given,  in 
writing,  to  Hamilton  and  Sexton : 

"In  invoicing  the  whole,  it  is  understood  that  the  prices 
are  to  be  the  same  wholesale  price  as  you  give  when  selling 
to  the  blacksmiths  in  your  regular  trips  when  taking  or- 
ders, but  no  freight.  There  probably  are  some  things  that 
both  of  you  do  not  handle,  and  these  probably  are  some  things 
that  neither  one  handles;  and  on  this  account  you  will  not  be 
able  to  give  cost.  Do  not  guess  at  any  of  the  items.  If  you 
do  not  know  the  price,  leave  it  blank.  Be  sure  you  know 
before  you  put  a  price,  as  you  may  get  it  too  high  or  too 
low." 

The  contract  provided : 

"The  prices  arrived  at  shall  control  in  figuring  up  the 
inventory  of  said  stock;  and  the  total  thereof  shall  be  the 
amount  which  second  party  is  to  pay  first  party  therefor, 
with  the  proviso,  however,  that,  if  said  inventory  shall  ex- 
ceed $4,500,  then,  by  mutual  agreement,  enough  articles  con- 
tained in  said  inventory  shall  be  removed  therefrom  till 


880  Brown  v.  Needles.  [186  Iowa' 

said  inventory  shall  be  reduced  to  said  sum  of  $4,500. 
*  *  *  In  consideration  of  the  agreement  herein  con- 
tained, defendant  agrees  to  not  enter  the  blacksmith  busi- 
ness or  carriage  or  wagon  manufacture  or  repair  business 
in  the  city  of  Atlantic,  Iowa,  directly  or  indirectly,  so  long 
as  the  second  party  shall  be  engaged  in  said  business,  and 
in  oa«e  of  a  breach  of  this  provision  of  the  contract,  the 
defendant  agrees  to  forfeit  to  second  party  the  sum  of  one 
thousand  dollars  as  liquidated  damages." 

Payments  were  to  be  made  as  follows:  $100  at  the  ex- 
ecution of  the  contract,  receipt  of  which  was  acknowledged ; 
the  conveyance  by  the  plaintiff  to  the  defendant  of  a  cer- 
tain lot  at  the  agreed  value  of  fl,0OO;  the  balance  to  be  paid 
in  cash  or  bankable  note. 

There  was  no  provision  in  the  contract  as  to  how  the 
price  of  any  article  invoiced  should  be  fixed,  except  as  above 
indicated.  However,  the  parties  seemed  to  agree  that,  as 
to  all  articles  upon  which  no  price  was  fixed  by  these  ap- 
praisers, the  prices  should  be  fixed  by  the  mutual  agreement 
of  the  parties.  These  appraisers  fixed  prices  upon  nearly 
all  the  articles.  Upon  certain  articles  they  fixed  no  value, 
following  the  instructions  given  them  by  the  parties.  The 
prices  were  left  blank.  As  to  many  of  these,  the  prices  were 
agreed  upon  between  the  parties.  All  the  articles  in  the 
inventory  upon  which  prices  were  fixed,  and  all  articles 
upon  which  the  prices  were  agreed,  were  taken  by  the  plain- 
tiff. Some  coal  and  some  vanadium  steel  were  lfeft.  No 
valuations  were  fixed  by  the  appraisers  as  to  these  articles, 
and  no  prices  were  agreed  on  at  which  defendant  was  will- 
ing to  part  with  them.  There  were  about  1,400  pounds  of 
this  steel,  claimed  by  the  defendant;  to  be  worth  Wy2  cents 
a  pound,  and  somewhere  between  35  and  40  tons  of  coal. 

If  we  should  concede  that  the  contract  fixed  the  method 
of  ascertaining  the  pri<?e  to  be  paid  for  the  steel,  there  is 
no  competent  evidence  tending  to  show  its  "wholesale  base 
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price."  There  is  no  evidence  that  the  defendant  kept  this 
steel  in  his  possession  for  delivery  to  the  plaintiff.  In  fact, 
we  are  inclined  to  think  that  he  did  not  have  all  of  it  on 
hand.  In  speaking  of  the  steel,  he  said,  "I  still  have  some 
of  the  stuff  left."  There  is  no  evidence  that  the  defendant 
kept  the  coal  for  delivery  to  the  plaintiff,  and,  should  we 
assume  that  the  price  was  to  be  fixed  at  the  regular  whole- 
sale price  at  Chicago  or  Milwaukee,  there  is  no  competent 
evidence  as  to  what  the  wholesale  price  in  Chicago  or  Mil- 
waukee was,  at  the  time  it  is  claimed  this  contract  was 
consummated. 

We  construe  the  contract  provision  touching  the  meth- 
od of  fixing  prices  as  a  direction  merely  to  the  appraisers, 
and  not  as  fixing  the  price  of  all  articles  covered  by  the 
inventory.  The  conduct  of  the  parties  subsequently  indi- 
cated their  understanding  of  this  provision  of  the  contract. 
All  articles  upon  which  no  price  was  fixed  by  the  apprais- 
ers, except  this  steel  and  coal,  were  taken  by  the  plaintiff 
at  prices  fixed  by  the  mutual  agreement  of  the  parties,  and 
delivered  by  the  defendant  at  a  price  so  fixed. 

As  said  before,  defendant  delivered  to  the  plaintiff,  and 
plaintiff  received,  all  the  goods  covered  by  the  contract,  ex- 
cept this  coal  and  vanadium  steel.  On  all  the  articles  de- 
livered to  the  plaintiff,  the  price  was  either  fixed  by  these 
appraisers,  or  agreed  upon  between  the  parties.  Thereafter, 
the  plaintiff  conveyed  to  the  defendant  the  lot  hereinbefore 
referred  to,  and  on  the  20th  day  of  April,  1915,  paid  him  the 
sum  of  |2,760.59,  in  full  for  all  articles  received,  the  receipt 
reading  as  follows : 

"Items  on  reverse  side  settled  for  April  20,  1915.  Spring 
steel  not  included,  and  perch  ends  not  included.  This  is  a 
partial  settlement  under  the  contract.  Blacksmith  coal 
not  included." 

Vol.    186    I  a.— 56. 
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On  the  reverse  side,  it  read : 

"Received  $2,760.59  in  payment  of  items  bracketed  here- 
in April  20,  1&15." 

This  made  a  payment  to  the  defendant  by  the  plaintiff 
on  the  contract  of  $3,860.59.  Soon  after  this  payment  was 
made  and  this  receipt, given,  the  defendant  opened  a  shop 
in  the  city  of  Atlantic,  in  violation  of  his  agreement,  and 
has  been  conducting  a  general  blacksmith  shop  there  ever 
since.  Plaintiff  brings  this  action  to  recover  the  damages 
provided  for  in  the  contract  on  account  of  this  breach  of 
the  conditions  of  the  contract. 

Defendant  pleaded  a  general  denial.  The  real  defense 
interposed  is  that  the  plaintiff  also  breached  his  contract; 
that  his  agreement  was  to  take  property  erf  the  defendant 
not  to  exceed  the  amount  of  $4,500;  that  he  has  only  taken 
and  paid  for  $3,860.59;  that  he  has  refused  to  take  the 
vanadium  "steel  and  the  coal ;  that,  having  refused  to  per- 
form his  contract  in  full,  he  has  no  right  to  insist  upon  any 
of  the  provisions  of  the  contract  made  in  his  favor. 

It  will  be  noted  that  neither  party  has  rescinded  this 
contract;  that  it  stands  just  as  it  was  written;  that  the 
plaintiff  has  taken  all  the  property  that  he  agreed  to  take 
to  which  prices  were  attached  by  the  chosen  appraisers,  and 
all  other  property  included  in  the  inventory  upon  which  no 
valuation  was  fixed  by  the  appraisers  on  which  the  parties 
were  able  to  agree  as  to  the  price  which  plaintiff  should 
pay ;  and  that  he  was  willing  to  take  the  coal  and  steel  on 
the  contract  whenever  a  price  was  fixed  or  agreed  on  at 
which  he  should  take  it,  under  the  contract. 

That  defendant  violated,  the  condition  of  the  contract 
relied  upon,  is  shown  beyond  any  question.  The  damages 
to  the  plaintiff  accruing  from  such  violation  are  fixed  in  the 
contract.    Plaintiff  testifies : 

"I  was  willing  to  take  the  steel  at  wholesale  price.  De- 
fendant did  not  want  to  sell  it  to  me." 
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He  was  asked  this  question : 

"Did  you  take  any  vanadium  steel  or  any  spring  steel  ? 
A.  I  did  not.  He  would  not  let  me.  The  spring  steel  was 
graded  so  high  till  it  was  not  carried  in  any  wholesale 
house,  and  it  was  not  priced  by  either  of  the  appraisers, 
and  we  could  not  agree  on  the  price.  I  offered  Mr.  Needles 
wholesale  price  for  the  steel,  and  he  wanted  more.  I  of- 
fered to  pay  him  for  the  steel  just  what  I  could  buy  new 
steel  for  in  St.  Louis  or  Milwaukee,  or  either  place.  I  of- 
fered him  cash  value  for  it,  and  he  wouldn't  take  it." 

As  to  the  coal,  he  testified  that  he  offered  defendant 
wholesale  price  for  that,  but  defendant  would  not  take  it; 
that  defendant  would  not  agree  to  part  with  the  coal  at 
the  wholesale  price  without  freight,  but  said: 

"  'If  you  want  the  coal,  you  will  have  to  give  me  |7.50 
a  ton/  It  may  have  cost  him  that,  but  the  freight  was 
added,  and  the  freight  was  twice  as  much  as  the  coal.  Lots 
of  stuff  that  I  did  take  had  no  value  in  fact." 

It  would  be  profitless  to  set  out  all  the  testimony  show- 
ing what  was  done  and  said  between  the  parties  touching 
this  coal  and  steel.  A  reading  of  the  whole  record  confirms 
us  in  the  opinion  that  the  plaintiff  was  always  ready  and 
willing  to  take  this  coal  iand  this  steel,  either  at  a  price  to 
be  agreed  upon  between  the  parties,  or  at  the  wholesale 
price.  The  wholesale  price  was  never  determined  nor  fixed, 
nor  was  the  price  of  these  articles  ever  agreed  upon  between 
the  parties.  Plaintiff  was  guilty  of  no  breach  of  his  part  of 
the  contract  in  respect  to  this  coal  and  steel,  as  the  price 
was  never  fixed  or  agreed  upon  at  whkh  plaintiff  was  re- 
quired to  take  it,  or  defendant  was  willing  to  part  with  it. 

Much  is  said  in  argument  to  the  effect  that  plaintiff 
cannot  recover  unless  he  has  shown  that  he  has  fully  com- 
plied with  all  of  the  terms  of  the  contract  on  his  part,  and 
authorities  are  cited  in  support  of  that  contention ;  but,  as 
we  are  satisfied  that  the  plaintiff  has  performed  all  the  con-' 
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ditions  on  his  part  to  be  performed,  so  far  as  they  are  capa- 
ble of  performance,  and  that  the  fault,  if  any,  that  it  was 
not  fully  performed  does  not  lie  with  him,  it  does  not  serve 
the  defendant  as  a  basis  for  defense. 

It  is  elementarv  that,  where  a  contract  has  been  sub- 
stantially  performed,  and  an  attempt  to  complete  perform- 
ance is  made,  the  party  attempting  to  perform  may  recover 
as  effectually  as  though  performance  had  been  completed. 
The  refusal  to  accept  performance  of  a  part  of  a  contract 
is  a  waiver  of  any  further  effort,  on  the  part  of  the  party 
offering  the  performance,  to  carry  out  the  part  of  the  con- 
tract on  his  part;  and,  the  contract  not  being  rescinded, 
but  remaining  in  full  force,  he  may  recover  for  a  breach, 
the  same  as  if  full  performance  had  been  made.  This,  we 
think,  is  the  situation  here,  and  the  court  was  right  in 
directing  a  verdict  for  the  plaintiff.  Its  action  is  sustained. 
— Affirmed. 

• 

Ladd,  C.  J.,  Preston  and  Stevens,  J  J.,  concur. 


Charles  Edwin  Davis,  Administrator,  Appellant,  v.  Mal- 
vern Light  &  Power  Company,  Appellee. 

NEGLIGENCE:     Condition  and  Use  of  Lands,  Buildings,  Etc. — Tres- 

1  passers.  The  only  duty  an  owner  of  premises  owes  to  a  tres- 
passer thereon  is  not  to  injure  him  willfully  or  wantonly,  and 
to  use  reasonable  care,  after  his  presence  on  the  premises  be- 
comes known,  to  avoid  injuring  him. 

NEGLIGENCE:     Condition  and  Use  of  Lands,  Buildings,  Etc.— Bare 

2  Licensee — Non-Liability  for  Injury.  One  upon  premises  by  the 
sufferance  or  acquiescence  of  the  owner  is  a  bare  licensee,  and 
there  is  no  obligation  on  the  owner's  part  to  keep  the  prem- 
ises in  safe  condition  for  the  licensee's  use. 

NEGLIGENCE:     Condition  and  Use  of  Lands,  Buildings,  Etc — Attrac- 

3  tive  Nuisances.  An  electric  power  pole  and  wires  and  a  fence 
of  ten  strands  of  barbed  wire  around  the  same  are  not  agen- 
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cies  or  instrumentalities  reasonably  calculated  or  likely  to  at- 
tract small  children,  and  are  not  attractive  agencies,  such  as  to 
make  the  owner  of  the  premises  liable  for  the  death  of  a  child 
who  climbed  on  the  fence  and  reached  over  and  touched  one 
of  the  electric  wires. 

Appeal  from  Mills  District  Court. — J.  B.  Rockafellow, 

Judge. 

July  7,  1919. 

Action  for  damages.  The  facts  are  fully  stated  in  the 
opinion.  There  was  a  verdict  below,  by  direction  of  the 
court,  for  defendant.    Plaintiff  appeals.— Affirmed. 

Tinley,  Mitchell,  Pryor  &  Ross,  for  appellant. 

Cook,  Cook  &  Cook,  and  Thornell  &  Thornell,  for  ap- 
pellee. 

Stevens,  J. — Plaintiff  is  the  father  and  administrator 
of  the  estate  of  Russell  Edwin  Davis,  a  child  under  the  age 
of  six  years,  who  was  killed  on  May  28,  1917,  at  Malvern, 
Iowa,  by  taking  hold  of  an  imperfectly  insulated  electric 
wire,  carrying  2,300  volts  of  electricity.  The  defendant  is 
a  corporation,  owning  and  operating  an  electric  light  com- 
pany in  Malvern,  and  on  the  date  in  question,  was  supply- 
ing power  to  the  Malvern  Milling  Company  for  the  opera- 
tion of  a  large  flouring  mill. 

Three  of  defendant's  wires  were  carried  from  a  cross 
beam  near  the  top  of  a  high  pole  to  another  crossbeam  at- 
tached to  the  same  pole,  at  a  height  substantially  parallel 
with  eaves  of  the  motor  shed  of  the  milling  company,  to 
which  they  were  attached,  and  from  which  they  were  car- 
ried directly  and  immediately  into  the  milling  company's 
motor  gflied.  Defendant's  pole  stood  about  30  inches  from 
the  building,  and  was  surrounded  by  10  strands  of  gal- 
vanized barbed  wire,  securely  fastened  to  4  posts,  so  ar- 
ranged and  set  in  the  ground  as  to  leave  an  open  space  be- 
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tween  the  pole  and  the  fence.  The  wire  fencing  was  obvi- 
ously erected  in  the  manner  stated  for  the  purpose  of  pre- 
venting persons  from  coming  in  contact  with  the  electric 
wires  which  entered  the  motor  shed  about  6  feet  above  the 
ground.  The  posts  to  whidh  the.  barbed  wire  was  attached 
were  from  26  to  40  inches  apart,  and  the  strands  of  wire 
were  6  or  7  inches  apart.  Prom  the  ground  to  the  top  wire 
was  about  5  feet  and  6  inches.  The  mill  and  electrte  light 
pole  of  defendant  are  located  on  a  large  unenclosed  lot, 
with  a  yard  on  the  east  side  about  30  feet  wide  and  one- 
half  block  in  length,  and  on  the  north  aide  by  a  yard  about 
100  feet  wide  and  150  feet  in  length.  There  was  a  street, 
or  highway,  adjoining  the  yard  east  of  the  mill.  Russell 
Edwin  Davis,  at  the  time  of  the  accident,  stood  with  both 
feet  on  the  eighth  wire  from  the  ground,  to  which  place  he 
had  climbed  on  the  wire  fencing,  and,  leaning  over  the  top 
ware,  with  'his  stomach  lying  thereon,  he  was  able  to,  and 
did,  reach  and  take  hold  of  the  electric  wire  nearest  to  him, 
and  above  the  crossbeam  from  which  same  were  carried  into 
the  motor  shed.  The  wire  taken  hold  of  by  him  was  im- 
perfectly insulated,  and  he  was  instantly  killed. 

Two  grounds  of  negligence  charged  in  plaintiff's  peti- 
tion and  relied  upon  in  argument  by  appellant  are  as  fol- 
lows: 

"1.  That  said  defendant  was  guilty  of  negligence  in 
that  it  knowingly  permitted  a  dangerous  and  deadly  in- 
strumentality to  be  and  remain  upon  the  premises  of  the 
Beplogle  Mill  in  Malvern,  Iowa;  and  the  defendant,  as  a 
reasonably  prudent  person,  should  have  known  that  said 
dangerous  instrumentality,  to  wit,  its  three  heavily  charged 
electric  wires,  placed  as  alleged  in  plaintiff's  petition,  were 
located  in  a  place  frequented  by  children  of  tender  years, 
or  in  a  place  likely  to  be  frequented  by  children  of  tender 
years;  and  said  defendant  should  have  known  that  the 
manner  in  which  said  wires  were  placed  upon  said  premises 
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and  the  environment  in  which  they  were  placed  would  ap- 
peal to  the  playful  instincts  of  children  and  attract  them 
to  it,  and,  upon  their  coming,  their  safety  would  be  im- 
periled. 

"2.  That  defendant  company  was  negligent  because 
it  was  reasonably  chargeable  with  knowledge  that  children 
were  likely  to  -come  in  contact  with  its  dangerous  wires  at  a 
point  where  said  wires  enter  the  Replogle  Mill  in  Malvern, 
Iowa;  and,  in  the  exercise  of  reasonable  care,  the  defend- 
ant might  have  avoided  such  injury." 

If  liability  exists  in  this  case,  it  is  upon  the  ground 
that  the  injuries  resulting  in  the  death  of  Russell  Edwin 
Davis  were  received  while  he  was  playing  with  and  upon 
a  dangerous  agency  or  instrumentality  maintained  by  de- 
fendant in  a  position  and  upon  premises  which  its  officers 
and  agents  should  reasonably  have  anticipated  would  be 
likely  to  attract  children  of  tender  vears  and  immature 
judgment,  and  cause  injury  to  them. 

The  evidence  shows,  as  stated  above,  that  the  electric 
light  pole  and  wire  fencing  were  upon  unenclosed  premises, 
and  that  same  were  surrounded  by  a  large  open  space, 
where  children  frequently  congregated  to  play.  The  officers 
and  employees  of  the  milling  company,  however,  ordered 
them  to  leave  the  premises,  when  their  presence  thereon  be- 
came known  to  them.  There  is  no  evidence  of  an  express 
invitation  to  the  children  to  play  upon  the  open  space  sur- 
rounding the  mill  property,  nor  is  there  direct  evidence 
that  the  officers  or  agents  of  defendant  knew  that  children 
were  accustomed  to  assemble  for  play  and  sports  upon  the 
premises,  or  in  the  vicinity  of  the  alleged  dangerous  in- 
strumentality. Thev  were,  however,  familiar  with  the  sur- 
rounding*. 

.Unless  deceased  went  upon  the  premises  upon  the  in- 
vitation of  the  defendant,  express  or  implied,  he  was  a 
trespasser,  and  defendant  owed  him  only  the  duty  not  to 
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injure  him  willfully  or  wantonly,  and  to  use 

1.  negligence:       reasonable  care,  after  his  presence  on  the 

condition  and  .  r  ,  .  ...... 

use  of  undB,       premises  became  known,  to  avoid  injuring 
trespassers.   "     him.     Gregory  v.  Woodworth,  93  Iowa  2AG; 

Connell  v.  Keokuk  E.  R.  &  P.  Co.,  131  Iowa 
6152;    Brown  p.  Rockwell  City  Canning  Co.,  132  Iowa  631; 
Anderson  v.  Fort  Dodge,  etc.,  R.  Co.,  150  Iowa  465;  Hart 
v.  Mason  City  B.  &  T.  Co.,  154  Iowa  741;    Wilmes  v.  Chi- 
cago G.  W.  R.  Co.,  175  Iowa  101.    Or,  if  de- 

2.  negligence:       ceased  was  upon  said  premises  by  the  suf- 

condltlon  and         .  .  ,  -     ,    .       ,       , 

use  of  lands,       ferance  or  acquiescence  only  of  defendant. 

buildings,  etc. :  .  , 

bare  licensee :      he  was  a  bare  licensee,  and  defendant  would 

nonliability 

for  injury.  not  be  liable  for  the  injuries  resulting  in 

his  death.  Connell  v.  Electric  R.  Co.,  supra ; 
Wilmes  v.  Chicago  Q.  W.  R.  Co.,  175  Iowa  101. 

The  whole  case  turns  on  the  question  whether  the  sev- 
eral strands  of  barbed  wire  attached  to  the  poets  surround- 
ing the  electric  light  pole,  together  with  their  immediate 

surroundings,   were  of  a   nature   likely  to 

3'  coBn6dVtionCnnd      attract  children,  and  whether  the  defend- 

bufidinRsDetc. :    ,ant>  an(*  ***  officers  and  agents,  should  have 

nances!1™  nnl      known  therefrom,   together  with  the  open 

and  exposed  condition  of  the  property,  that 
children  would  be  likely  to  be  attracted  and  injured 
thereby. 

The  theory  upon  which  liability  for  injuries  on  account 
of  so-called  "attractive  agencies"  or  "instrumentalities" 
rests,  is  that  an  implied  invitation  is  thereby  extended  to 
children  of  tender  years  to  g>o  upon  premises  where  the 
same  are  situated,  and  that  they  are  likely  to  be  injured 
thereby:  that  is,  the  implied  invitation  thus  extended  is 
equivalent  to  an  express  invitation  to  an  adult.  Gregory 
v.  Woodworth,  supra,  and  cases  cited  supra.  The  writer  of 
the  opinion  in  Wilmes  v.  Chicago  G.  W.  R.  Co.  said: 

"All  the  cases  of  attractive  nuisance  seem  to  rest  upon 
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the  thought  that  exposing  anything  of  a  character  that  ap- 
peals to  children's  nature,  and,  by  appealing,  draws  them 
to  it,  is,  in  its  very  nature,  an  implied  invitation  to  them 
to  come.  It  is  not  material  in  an  inquiry  of  this  kind  wheth- 
er the  children  had  been  accustomed  to  come  or  not ;  wheth- 
er it  had  remained  a  long  time  or  a  short  time.  The  ques- 
tion is:  Did  the  party  charged  expose  to  the  public  a  thing 
orf  such  an  attractive  nature  that,  as  a  reasonably  prudent 
man,  he  should  have  known  that  it  would  draw  children 
to  it,  and,  having  drawn  them  there,  they  were  likely  to  be 
injured  from  the  character  of  the  instrumentality  ?" 

The  doctrine  has  been  adopted  in  rn^ny  jurisdictions 
*of  this  country,  but  other  courts  have  refused  to  adopt  it, 
and  still  others  have  restricted  its  application  to  "turn- 
table cases"  only.  For  a  somewhat  complete  collection  and 
discussion  of  the  decisions  of  the  courts  of  this  country 
upon  this  question,  see  Wheeling,  etc.,  R.  Co.  v.  Harvey,  77 
Ohio  St.  236  (122  Am.  St.  503),  where  much  is  said  pro  and 
con  upon  this  question. 

Was,  therefore,  the  alleged  instrumentality  complained 
of  of  such  a  nature  as  that,  defendant  and  its  officers  and 
agents  should  reasonably  have  known  and  anticipated  that 
it  would  be  likely  to  attract  children  of  tender  years  and 
immature  judgment  to  come  upon  the  premises  and  cause 
injury  to  them?  Neither  the  barbed  wire  fence  surround- 
ing the  pole  nor  the  electric  wires  alone  menaced  the  safety 
of  children  playing  about  the  mill.  The  electric  wires,  al- 
though heavily  charged  and  imperfectly  insulated,  entered 
the  motor  shed  of  the  milling  company  more  than  six  feet 
above  the  ground,  and  beyond  the  possible  reach  of  children 
likely  to  congregate  or  play  upon  the  mill  premises.  The 
obvious  purpose  of  surrounding  the  pole  with  a  barbed  wire 
enclosure  of  many  strands  was  to  guard  against  injury  to 
adults  capable  of  reaching  the  wires  from  the  ground,  or 
coming  in  contact  therewith. 
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Should  the  defendant  reasonably  have  anticipated  that 
children  of  the  age  of  deceased,  and  even  older,  but  of  tender 
years,  and  incapable  of  understanding  or  appreciating  the 
danger  of  taking  hold  of  imperfectly  insulated  electric  wires 
carrying  a  current  of  high  voltage,  would  be  attracted  by 
the  wire  fencing,  and,  by  climbing  upon  same,  reach  a  zone 
of  danger?  Did  it  present  an  attraction  to  the  sportive  in- 
stincts of  small  children  to  climb,  against  which  defendant 
should  have  safeguarded?  It  is  hardly  enough  to  create  an 
"attractive  nuisance"  that  some  children  might  be  tempted 
to  climb  upon  the  building  or  up  an  electric  light  pole.  As 
was  said  by  Mr.*  Justice  Holmes,  in  Holbrook  v.  Aldrioh, 
108  Mass.  15  (46  N.  E.  115)  : 

"Temptation  is  not  always  invitation.  As  the  common 
law  is  understood  by  the  most  competent  authorities,  it  does 
not  excuse  a  trespass  because  there  is  a  temptation  to  com- 
mit it,  or  hold  property  owners  bound  to  contemplate  the 
infraction  of  property  rights  'because  the  temptation  to  un- 
trained minds  to  infringe  them  might  have  been  foreseen." 

The  writer  of  the  opinion  in  Edgington  v.  Burlington. 
C.  R.  &  N.  R.  Co.,  116  Iowa  410,  in  which  case  the  doctrine 
of  "attractive  nuisance"  was  first  adopted  in  this  state,  in 
the  course  of  the  opinion  in  Anderson  v.  Fort  Dodge,  etc.. 
R.  Co.,  150  Iowa  465,  reaffirming  the  doctrine  of  the  above 
case,  said: 

"To  say  that  a  property  owner  must  guard  against  such 
injury  to  a  trespassing  boy,  simply  because  it  is  possible 
for  him,  in  a  venturesome  spirit,  to  climb  into  the  zone  of 
danger,  would  be  intolerable.  In  every  dooryard  and  on 
every  street  side  are  shade  and  ornamental  trees.  To  climb 
trees  is  as  natural  to  the  average  boy  as  to  a  squirrel.  Such 
sport  is  always  attended  with  danger  that  the  climber  may 
lose  his  hold  or  break  a  brancfh  and  fall,  to  his  severe  in- 
jury. N>ot  infrequently  it  may  bring  him  to  an  elevation 
where  he  is  exposed  to  contact  with  wires  carrying  electric 
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currents  of  greater  or  less  intensity.  If  he  falls  and  breaks 
his  bones,  or  if  he  receives  a  stunning  shock  of  electricity, 
■ought  the  owner  of  the  tree  to  be  held  liable  in  damages  be- 
cause he  did  not  guard  it  against  the  approach  of  the  lad, 
or  because  he  did  not  give  notice  or  warning  in  some  way 
of  the  dangers  to  be  apprehended  in  climbing  it?  No  court 
has  ever  gone  to  srach  an  extent,  and  the  establishment  of 
such  rule  would  render  the  ownership  of  real  estate  a  very 
undesirable  investment." 

And  to  like  effect  see  Hart  v.  Mason  City  B.  &  T.  Co., 
and  other  cases  cited,  supra. 

The  doctrine  under  discussion  should  not,  therefore,  be 
extended  so  as  to  include  and  make  every  machine  or 
agency  capable  of  injuring  children,  or  that  may  to  some 
extent  appeal  to  the  caprice  or  buoyant  instincts  of  child- 
hood, an  attractive  nuisance.  To  do  so  would  impose  an 
unreasonable  burden  upon  property  owners,  and  unduly 
restrict  the  proper  and  rightful  use  thereof.  While  a  barbed 
wire  fence  surrounding  a  pole  in  close  proximity  to  a  build- 
ing might  offer  some  temptation  to  climb,  to  a  boy  habit- 
ually frequenting  the  premises  where  same  is  located,  it 
would,  in  our  opinion,  be  an  unwarranted  extension  of  the 
doctrine  under  consideration  to  hold  that  same  constituted 
an  agency  or  instrumentality  reasonably  calculated,  or  like- 
ly, to  attract  small  children.  While  the  evidence  shows 
that  children  were  frequently  seen  upon  the  premises  of  the 
milling  company,  deceased,  so  far  as  appears  from  the  evi- 
dence, was  the  only  child  that  attempted  to  climb  the  wire 
fencing.  It  is  true  that  the  several  strands  of  wire  were 
close  together,  as  were  also  the  barbs  thereon,  and  it  would 
seem  as  though  the  danger  of  becoming  injured  thereby 
would  be  so  manifest  as  to  be  as  likely  to  repel  as  to  induce 
children  to  climb  the  same. 

The  accident  was  indeed  a  sad  one,  and  naturally  ap- 
peals to  the  sympathy  of  courts  and  juries;   but,  as  shown 
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ed  to  increasing  the  assessment,  when  appearing  before  the 
county  auditor  in  pursuance  of  notfces  to  show  cause  why 
the  errors  in  the  several  assessments  should  not  be  correct- 
ed, on  the  grounds:  (1)  That  the  assessment  was  legally 
made  by  the  assessor,  and  not  subject  to  increase  by  the 
auditor  for  any  of  the  years  mentioned;  (2)  the  auditor 
was  without  authority  to  make  said  increase;  (3)  no  prop- 
erty of  the  bank  subject  to  assessment  was  overlooked;  (4) 
all  its  property  having  been  assessed,  there  was  no  authority 
for  increasing  the  assessment  thereof;  and  (5)  that  its 
property  was  duly  assessed,  and  such  assessment  was  final 
and  conclusive,  and  not  subject  to  any  correction  by  the 
auditor.  These  objections  were  overruled,  and  the  auditor 
computed  from  the  capital,  surplus,  and  undivided  earn- 
ings the  value  of  the  stock,  and,  as  he  contended,  by  way 
of  correction,  increased  the  value  of  the  shares  in  1917  as 
stated,  and  in  the  four  preceding  years. 

Appellant  contends:     (1)   That  the  auditor  was  with- 
.    out  power  to  correct  an  assessment  for  any  year  previous 
to  the  current  year;   and  (2)  that  what  he  did  was  really 
increasing  the  amount  of  said  assessment  of  the  several 
j   shares,  rather  than  correcting  the  same,  as  appellee  saya 
1   was  done.     These  issues  necessarily  depend  upon  the  con- 
struction to  be  given  statutes  relating  to  the  assessment  of 
bank  stock. 

1  I.  The  authority  of  the  county  auditor  to  correct  any 
error  in  an  assessment  or  tax  list  is  not  questioned ;  but  it 
is  argued  that  he  may  not  so  do  after  the  tax  list, has  been 

completed,  passed  to  the  county  treasurer. 
i.  taxation  :  and  the  taxes  levied  have  been  paid.     In 

8.HRPHS  rn  p  n  f".  * 

time  limit  for     Ridley  v.  Doughty.  77  Iowa  226,  and  85  Iowa 

correction  of  v  if      v)  > 

««or.  418,  the  taxes  were  found  not  to  have  been 

paid,  and  it  was  said  that  the  correction  of 
the  auditor's  mistake  in  ignoring  a  resolution  of  the  board 
of  supervisors,  reducing  the  assessments  on  real  estate  with- 
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in  an  incorporated  town  44  per  cent,  and  entering  the  same 
in  the  tax  list  at  the  valuation  fixed  by  the  assessor,  was  a 
dnty  he  was  bound  to  discharge,  and  declared  that,  in  such 
a  case,  he  might  be  comipelled  to  make  the  correction  by 
mandamus.  There,  the  assessment  was  made  in  1887,  and 
the  demand  for  correction,  August  7,  1888;  and  the  intima- 
tion is  to  be  found  therein  that,  but  for  the  taxes'  not  hav- 
ing been  paid,  the  remedy  would  not  have  been  available. 
The  authority  to  correct  the  assessment  and  that  to  assess 
omitted  property  is  found  in  the  same  section;  and,  in 
In  re  Estate  of  Mead  v.  Story  County,  119  Iowa  69,  con- 
struing Section  1385-b,  now  found  in  Code  Supplement, 
1913,  the  countv  auditor  was  held  to  have  no  authoritv  to 
list  and  assess  omitted  property,  except  in  the  preparation 
and  completion  of  the  tax  list  for  the  current  year.  Section 
1385  of  the  Code  provided  that : 

"The  auditor  may  correct  any  error  in  the  assessment 
or  tax  list,  and  when  such  correction  affecting  the  amount 
of  tax  is  made  after  the  books  shall  have  passed  into  the 
hands  of  the  treasurer,  he  shall  charge  or  credit  him,  as  the 
case  may  'be,  therefor,  and  report  the  same  to  the  board  of 
supervisors." 

This  was  repealed  by  Chapter  47  of  the  Acts  of  the 
Twenty-eighth  General  Assembly  (Section  1385-b  of  the 
Code  Supplement,  1913),  substituted  therefor. 

In  the  case  last  cited,  Bishop,  J.,  speaking  for  the  court, 
said: 

"It  seems  clear  that,  under  Code  Section  1385,  the 
countv  auditor  was  authorized  to  correct  onlv  errors  of 
commission  appearing  in  the  assessment  or  tax  list,  and  to 
which  his  attention  might  be  called  in  any  way.  It  is  equal- 
ly clear  that,  by  the  act  of  the  twenty-eighth  general  as- 
sembly, there  was  added  to  the  powers  of  the  auditor  the 
right  to  correct  errors  of  omission,  as  well  as  of  commission 
There  is  nothing  in  the  section  of  the  Code,  or  in  the  later 
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act  of  the  general  assembly,  however,  from  which  the  con- 
clusion may  properly  be  drawn  that  it  was  the  legislative 
intention  to  invest  the  auditor  with  power  to  thus  deal  with 
any  assessment  or  tax  list  save  that  of  the  current  year. 
On  the  contrary,  it  seems  to  us  that  if,  in  the  preparation 
of  such  list,  or  if,  after  the  same  had  been  prepared  by  him 
and  passed  to  the  treasurer,  errors  or  omissions  were  dis- 
covered, it  became  his  duty  to  correct  the  same.  Such,  we 
think,  is  the  plain  purport  of  the  statute.  Surely,  there  is 
nothing  in  the  provisions  thereof  which  gives  the  auditor 
the  right,  or,  what  is  the  same  thing,  makes  it  his  duty,  to 
take  cognizance  of  any  and  all  errors  of  omission  and  com- 
mission that  it  may  be  asserted  or  alleged  exist  in  connec- 
tion with  the  assessment  and  tax  lists  made  up  for  and 
used  in  previous  years.  We  think  that,  within  the  con- 
templation of  Section  1385,  and  as  applied  to  the  current 
year,  the  errors  that  might  be  corrected  thereunder  were 
such  as  had  relation  to  the  name  of  the  person  against 
,  whom  the  assessment  was  made,  the  description  of  the  prop- 
erty assessed,  or  the  valuation  thereof  and  the  amount  of 
the  tax  extended.  The  section  as  amended  by  Chapter  47, 
'  etc.,  does  not  broaden  the  scope  of  the  auditor's  powers, 
save  that,  having  first  given  notice,  he  may  include  in  his 
assessment  or  tax  list  property  which  the  assessor  failed  to 
assess  and  return,  and  may  extend  a  tax  thereon." 

We  are  not  inclined  to  recede  from  this  view,  and  there 
«/  is  nothing  in  Ridley  v.  Doughty,  supra,  to  the  contrary.  The 
error  in  the  assessment  or  tax  list  is  one  relating  to  per- 
fecting the  tax  list  in  the  course  of  preparation  or  there- 
after, at  any  time  prior  to  the  payment  of  taxes  levied.  Re- 
troactive authority  is  not  expressly  conferred  on  the  auditor, 
and  there  is  no  good  reason  for  saying  that,  after  the  tax 
lists  have  been  perfected  by  the  officers,  in  so  far  as  they 
know,  and  accepted  by  the  property  owner  in  discharging 
the  burden  imposed,  the  auditor  may  go  "back  of  the  re- 
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turns"  and,  by  the  correction  of  errors  thereafter  discov- 
ered, exact  payment  of  additional  sums  as  taxes  which  nei- 
ther the  public  nor  the  taxpayer  knew  of,  or  might  reason- 
ably have  anticipated.    There  ought  to  be  a  time  beyond' 
which  even  an  error  in  name,  description,  or  valuation  may 
not  be  corrected  to  the  detriment  of  the  taxpayer,  and  that 
time  is  when  the  proceedings  relating  to  assessment,  listing 
and  collection  of  the  tax,  always  construed  ad  invitum,  have 
been  consummated  by  full  payment  of  the  amount  exacted' 
by  the  records  as  they  then  exist.    It  follows  that  the  coun -' 
ty  auditor  exceeded  his  authority  in  undertaking  to  correct 
errors  in  the  assessment  of  shares  of  stock  made  prior  to  I 
1917. 

II.    Was  the  error  in  the  assessment  of  1917  such  as^-/) 
the  county  auditor  was  authorized  to  correct?    The  assessor 
estimated  the  value  of  each  of  the  shares  of  stock  at  |76.71. 

The  auditor  computed  the  value  thereof. 
2.  banks  and         from  the  sworn  statement  of  an  officer  of 

R  A  Iff  IC I  NO  *     tfi.X« 

ation  of 'stock*    the  bank  (giving  data  from  which  the  cap- 
mode  of  assess-     . .    f         •    i_  i     «  i_    -%\       •    j  •      *  .  t 

ment.  ital    might    be   computed),    indicating    the 

capital,  surplus,  and  undivided  profits,  and 
raised  the  assessment  of  each  share  accordingly  to  $  153.44. 
Had  the  statutes  continued  as  they  were  prior  to  the  enact- 
ment of  Chapter  63  of  the  Acts  of  the  Thirty-fourth  General 
Assembly,  the  assessment  of  the  shares  must  have  been  in 
accordance  with  the  assessor's  judgment  and  discretion,  and 
the  remedy,  if  any,  must  have  been  by  appeal.  This  appears 
from  an  excerpt  from  Section  1322  of  the  Code : 

'To  aid  the  assessor  in  fixing  the  value  of  such  shares, 
the  corporations  shall  furnish  him  a  verified  statement  of 
all  the  matters  provided  in  the  preceding  section,  which 
shall  also  show,  separately,  the  amount  of  capital  stock, 
and  the  surplus  and  undivided  earnings,  and  the  assessor, 
from  such  statement  and  other  information  he  can  obtain, 
including  any  statement  furnished  to  and  information  ob- 

Vol.    186    I  a.— 57. 
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tained  by  the  auditor  of  state,  which  shall  be  furnished  him 
on  request,  shall  fix  the  value  of  such  stock,  taking  into 
account  the  capital,  surplus  and  undivided  earnings." 

As  so  holding,  see  First  Nat.  Bank  v.  City  Council  of 
Estherville,  136  Iowa  203.  In  this  respect,  the  statute  was 
not  changed  until  the  enactment  of  Chapter  63  of  the  Acts 
of  the  Thirty-fourth  General  Assembly,  the  purpose  of  which 
was  to  so  modify  the  law  with  reference  to  the  assessments 
of  bank  stocks  and  moneyed  capital  as  to  meet  the  objec- 
tions to  existing  statutes  held  invalid  as  applied  to  national 
bank  stock.  First  Nat.  Bank  v.  City  Council  of  Estherville. 
150  Iowa  96,  and  Des  Moines  Nat.  Bank  v.  City  of  Des 
Moines,  153  Iowa  336,  based  on  Federal  decisions  cited  there- 
in. Section  4  of  this  chapter,  as  amended  by  Chapter  114 
of  the  Acts  of  the  Thirty-fiifth  General  Assembly,  is  Sec- 
tion 1322  of  the  Code  Supplement,  1913,  which  was  sub- 
stituted in  lieu  of  that  section  in  the  Code : 

"Shares  of  stock  of  national  banks  and  state  and  sav- 
ings banks,  and  loan  and  trust  companies,  located  in  this 
state,  shall  be  assessed  to  the  individual  stockholders  at 
the  place  where  the  bank  or  loan  and  trust  company  is  lo- 
cated. At  the  time  the  assessment  is  made  the  officers  of 
national  banks  and  state  and  savings  banks  and  loan  and 
trust  companies  shall  furnish  the  assessor  with  lists  of  all 
the  stockholders  and  the  number  af  shares  owned  by  each, 
and  the  assessor  shall  list  to  each  stockholder  under  the 
head  of  corporation  stock  the  total  value  of  such  shares. 
To  aid  the  assessor  in  fixing  the  value  of  such  shares,  the 
said  corporation  shall  furnish  him  a  verified  statement  of 
all  the  matter  provided  in  Section  1321  of  the  Supplement 
to  the  Code,  1907,  which  shall  also  show  separately  the 
amount  of  the  capital  stock  and  the  surplus  and  undivided 
earnings,  and  the  assessor  from  such  statement  shall  fix  the 
value  of  such  stock  based  upon  the  capital,  surplus,  and  un- 
divided earnings.     In  arriving  at  the  total  value  of  the 
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shares  of  stock  of  such  corporations,  the  amount  of  their 
capital  actually  invested  in  real  estate  owned  by  them  and 
in  the  shares  of  stock  of  corporations  owning  only  the  real 
estate  (inclusive  of  leasehold  interests,  if  any),  on  or  in 
which  the  bank  or  trust  company  is  located,  shall  be  de- 
ducted from  the  real  value  of  such  shares,  and  such  real 
estate  shall  be  assessed  as  other  real  estate,  and  the  prop- 
erty of  such  corporation  shall  not  be  otherwise  assessed. 
A  refusal  to  furnish  the  assessor  with  the  list  of  stockhold- 
ers and  the  in/formation  required  under  this  section  shall  be 
deemed  a  misdemeanor  and  any  bank  or  officer  thereof  so 
refusing  shall  be  punished  by  a  fine  not  exceeding  $500." 

The  section  mentioned,  that  next  previous  (Section 
1321,  Code  Supplement,  1913) ,  in  connection  with  that  quot- 
ed, requires  the  corporation  to  provide  a  verified  statement 
"showing  the  assets,  aside  from  real  estate,  and  liabilities 
of  such  bank  *  #  *  on  January'  first  of  the  current 
vear,  as  follows: 

"1.  The  amount  of  moneys,  specifying  separately  the 
amount  of  moneys  on  hand  or  in  transit,  the  funds  in  the 
bands  of  other  banks,  bankers,  brokers  or  other  persons  or 
corporations,  and  the  amount  of  checks  or  other  cash  items 
not  included  in  either  of  the  preceding  items; 

"2.  The  actual  value  of  credits,  consisting  of  bills  re- 
ceivable owned  by  them,  and  other  credits  due  or  to  become 
due; 

u3.  The  amount  of  all  deposits  made  with  them  by 
others,  and  also  the  amount  of  bills  payable; 

"4.  The  actual  value  of  bonds  and  stocks  of  everv  kind 
and  shares  of  capital  stock  or  joint  stock  of  other  corpora- 
tions or  companies  held  as  an  investment,  or  in  any  way 
representing  assets,  and  the  specified  kinds  and  description 
thereof  exempt  from  taxation; 

"5.     All  other  property  pertaining  to  saad  business,  in- 
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eluding  real  estate,  which  shall  be  specially  listed  and  val- 
ued by  the  usual  description  thereof;     *     *     *." 

Also,  "separately  the  amount  of  the  capital  stock  and 
the  surplus  and  the  undivided  earnings."  This  statement 
is  furnished  to  aid  the  assessor,  but  the  "asse«sor  from  such 
statement  shall  fix  the  value  of  such  stock  based  upon  the 
capital,  surplus,  and  undivided  earnings."  This  language 
is  mandatory,  and  defines  precisely  what  shall  be  consid- 
ered by  the  assessor  in  ascertaining  the  actual  value  of  the 
shares  of  the  capital  stock.  jfHe  is  not  to  resort  to  "other 
information,"  or  such  as  may  be  obtained  from  the  auditor 
of  state,  as  formerly,  j  If  the  language  employed  is  to  be 
accorded  its  ordinary  meaning,  the  assessor  is  not  to  go 
beyond  the  statement  sworn  to  bv  the  officers  of  the  bank. 
Reports  exacted  from  the  bank  to  the  comptroller  of  the 
currency,  and  published,  together  with  the  penalty  pre- 
scribed in  the  section  quoted,  and  the  aspiration  for  a  good 
financial  standing,  furnish  ample  assurance  of  an  accurate 
statement  from  the  bank,  and  the  function  of  an  assessor 
is  merely  that  of  correct  computation.  *  The  capital  (not 
capital  stock),  to  be  computed  from  the  statement  fur- 
nished under  Section  1321,  Code  Supplement,  1913,  added 
to  the  surplus  and  undivided  earnings,  constitutes  the  value 
of  all  the  shares;  and  from  this  amount  is  to  be  deducted 
the  portion  of  the  capital  actually  invested  in  real  estate 
owned  by  the  bank,  and  the  shares  of  stock,  such  as  spec- 
ified. The  remainder,  divided  by  the  whole  number  of  shares 
issued,  will  be  the  value  at  which  each  share  should  be  as- 
sessed.    Section  1322-la  provides  that: 

"For  the  purpose  of  placing  the  taxation  of  bank  and 
loan  and  trust  company  stock  and  moneyed  capital  as  near- 
ly as  possible  upon  a  taxable  value  relatively  equal  to  the 
taxable  value  at  which  other  property  is  now  actually  as- 
sessed throughout  the  state  as  compared  with  the  actual 
value  thereof,  it  is  hereby  provided  that  state,  savings  and 
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national  bank  stock  and  loan  and  trust  company  stock  and 
moneyed  capital  shall  be  assessed  and  taxed  upon  the  taxa- 
ble value  of  twenty  per  cent  of  the  actual  value  thereof,  de- 
termined as  herein  provided,  which  twenty  per  cent  of  the 
actual  value  shall  be  taken  and  considered  as  the  taxable 
value  and  shall  be  taxed  as  other  property  in  such  taxing 
district." 

The  taxable  value  of  all  other  property  is  25  per  cent  of 
its  actual  value  (Section  1305,  Code  Supplement,  1913),  and 
there  must  have  been  some  reason  for  fixing  the  taxable 
value  of  bank  stocks  at  5  per  cent  less  than  that  of  all  other 
property.  The  reason  is  found  in  the  fact  that  the  actual 
value  of  shares  of  bank  stock,  under  the  sections  of  the 
statute  quoted,  will  be  likely  to  more  nearly  approximate 
their  real  worth  than  assessments  of  other  property,  deter- 
mined in  the  exercise  of  the  assessor's  judgment  and  dis- 
cretion. There  is  little  room  for  error  in  computing  values 
of  money  or  its  equivalent,  while  the  judgment  of  men 
greatly  varies  in  fixing  upon  what  property  generally  is 
worth,  and  such  property  usually  is  undervalued ;  and  there 
would  seem  to  have  been  ample  room  for  this  apparent, 
rather  than  real,  discrimination  between  reaching  the  tax- 
able value  of  shares  of  bank  stock,  and  in  reaching  that  of 
other  kinds  of  property. 

Enough  has  been  said  to  indicate  that  the  duty  per- 
formed by  the  assessor  in  ascertaining  the  value  of  bank 
stock  is  merely  ministerial  in  its  nature.    All  exacted  of  him 

is  accurate  computation.  In  estimating  the 
3.  Taxation  :  value  of  other  property,  he  is  required  to  \ 

assessment :  \ 

bank  stock.         determine  its  value  according   to   his  best  j 

judgment,  and  therein  exercise  a  quasi  judi- : 
cial  function.    See  Tally  r.  Brown,  140  Iowa  360.     A  min- 
isterial act  has  been  defined  as  "one  which  a  person  or  board 
performs  upon  a  given  state  of  facts,  in" a  prescribed  man- 
ner, in  observance  of  the  mandate  of  legal  authority,  and 
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without  regard  to  or  the  exercise  of  his  own  judgment  upon 
the  propriety  of  the  acrt  being  done."  Floumoy  v.  City  of 
JeffersonvUle,  17  Ind.  169  (79  Am.  Dee.  468,  and  note  in 
which  cases  are  collected).  See,  also,  Henry  v.  Taylor,  57 
Iowa  72 ;  Benjamin  t?.  District  Totcnship,  50  Iowa  648.  As 
pointed  out  in  26  Cyc.  160: 

"The  distinction  between  merely  ministerial  and  judi- 
cial or  other  official  acts  seems  to  be  that,  where  the  law 
prescribes  and  defines  the  duty  to  be  performed  with  such 
precision  and  certainty  as  to  leave  nothing  to  the  exercise 
of  discretion  or  judgment,  the  act  is  ministerial.  But  where 
the  act  to  be  done  involves  the  exercise  of  discretion  or  judg- 
ment, it  is  not  to  be  deemed  merely  ministerial.  Discretion 
may  be  defined,  when  applied  to  public  functionaries,  as 
the  power  or  right  conferred  upon  them  by  law  of  acting 
officially  under  certain  circumstances,  according  to  the  dic- 
tates of  their  own  judgment  and  conscience,  and  not  con- 
trolled by  the  judgment  or  conscience  of  others." 

Here,  the  assessor  is  merely  required  to  make  computa- 
tion from  the  statements  furnished  him,  and  must  have,  in 
the  performance  of  his  duty  as  assessor,  assessed  the  shares 
of  stock  in  the  bank  in  accordance  with  computation  actual- 
ly made,  and  therein  performed  purely  ministerial  duties; 
and  he  should  have  assessed  the  bank  stock  in  accordance 
with  such  computation.  Whether  he  made  a  mistake  in 
computation  or  undertook  to  exercise  his  judgment  in  ascer- 
taining the  value  of  the  shares  of  stock  is  not  material.  In 
either  event,  the  error  in  the  assessment  was  such  as  con- 
templated in  Section  1385-b  of  the  Code  Supplement,  1913, 
and  the  auditor  acted  within  his  authority  in  making  the 
corrections.  In  Polk  County  v.  Sherman,  99  Iowa  60,  the 
mistake  was  in  assessing  the  land  at  a  higher  value  than 
should  have  been  done;  and,  the  county  auditor  having  paid 
Sherman  the  taxes  levied,  and  collected  on  the  difference, 
the  county  was  held  entitled  to  recover  the  money  so  paid. 
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The  error  was  merely  in  the  exercise  of  judgment  by  the 
assessor  in  determining  the  value  of  the  property  and  in 
failing  to  enter  values  necessarily  ascertained  by  computa- 
tion, concerning  which  there  could  have  been  no  controversy. 
In  Smith  %\  McQuiston,  108  Iowa  363,  366,  the  error  was  iu 
copying  the  assessment  as  made  erroneously, — that  is,  at 
f 3,150,  instead  of  $310;  and  the  error  was  held  to  be  such 
as  the  auditor  might  have  corrected.  In  the  course  of  the 
.  opinion,  the  court,  speaking  through  Waterman,  J:,  ob- 
served that: 

"The  word  'mistake'  [error],  as  used  in  this  section 
[1385jb  in  the  Code  Supplement],  does  not  include,  of 
course,  errors  in  judgment  on  the  part  of  the  assessor,  but 
is  meant,  perhaps,  to  cover  all  cases  where  the  record  does 
not  disclose  the  true  facts,  and  in  which  the  matter  of  judg- 
ment or  discretion  is  not  involved." 

Under  Section  1366  oif  the  Code  Supplement,  1913,  the 
sworn  statements  of  the  bank  had  been  filed  with  the  county 
auditor,  and,  in  connection  with  the  assessment  rolls,  dis- 
closed the  error  of  the  assessor  in  computing  the  value  of 
the  shares  in  the  bank;  and  the  auditor  did  not  transcend 
his  duties  in  making  the  computation  as  the  assessor  should 
have  done,  and  in  entering  the  same  in  the  tax  list  in  lieu 
of  the  assessment  as  returned  bv  the  assessor.  We  reach  the 
conclusion  that  the  county  auditor  rightly  corrected  the 
assessment  for  1917,  but  exceeded  his  authority  in  under- 
taking to  correct  the  assessments  of  previous  years.  The 
decree  of  the  trial  court  is  modified  accordingly. — Modified 
and  affirmed. 

All  the  justices  concur. 
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A.  G.  Gilbert  et  al.,  Appellees,  v.  A.  A.  Clark  &  Company 

et  al..  Appellants. 

USURY:     Application   of    Payments — Discharge    of    PrincipaL    All 

1  sums  paid  as  usury  will  be  applied  to  the  discharge  of  the 
principal. 

MORTGAGES:     Bights    and   Liabilities   of   Parties— Sale   of  Mort- 

2  gaged  Property—Accounting.  A  lender,  sustaining  the  relation 
of  a  mortgagee  to  a  borrower,  having  sold  the  mortgaged  prop- 
erty, will  be  held  to  account  for  the  value  thereof  as  a  mortgagee 
in  possession. 

ACCOUNT,  ACTION  ON:     Evidence — Laches.    Evidence  reviewed, 

3  In  a  suit  for  accounting  by  a  borrower  against  a  lender,  who 
had  taken  property  as  security  on  a  debt,  and  held  insufficient 
to  charge  the  borrower  with  laches  in  delaying  the  bringing  of 
the  suit. 

Appeal  from  Pottawattamie  District  Court. — Shelby  Cul- 

lisox,  Judge. 

July  7,  1919. 

Suit  in  equity  for  an  accounting.  The  facts  appear  in 
the  opinion.  Decree  as  prayed.  Defendant  appeals. — Af- 
firmed. 

John  M.  Galvin  and  W.  A .  Byers,  for  appellants. 

Addison  O.  Kistle  and  Vif/c/o  Li/nghy,  for  appellees. 

Stevens,  J. — The  controversy  involved  in  this  case  is 
the  result  of  a  series  of  transactions  between  the  parties. 
The  defendant  A.  A.  Clark  did  business  in  the  name  of  A. 
A.  Clark  &  Company. 

In  December,  1900,  plaintiff  borrowed  $600  of  the  de- 
fendant, executing  a  note  in  the  sum  of  $600,  with  interest 
at  the  rate  of  8  per  cent.  This  money  was  used  in  making 
the  initial  payment  upon  the  purchase  price  of  certain  hotel 
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property  in.- Lake  View,   Iowa,  which  included  the  hotel 
furniture.    The  purchase  price  of  the  hotel  was  $1,000,  and 
it  was  purchased  on  contract.    To  secure  the  payment  of  the 
$600  note,  plaintiffs  executed  a  chattel  mortgage  upon  the 
hotel  furniture  and  their  household  goods,  and  a  real  estate 
mortgage  upon  a  large  number  of  lots  in  Railroad  Addition 
to  Council  Bluffs,  and  an  undivided  interest  in  a  residence 
property,  also  in  Council  Bluffs.    Further  sums  were  bor- 
rowed from  time  to  time,  and,  on  February  24,  1911,  plain- 
tiffs executed  their  promissory  note  for  $400  to  the  defend- 
ant, to  secure  the  payment  of  which,  and  also  as  additional 
security  for  the  payment  of  the  $600  note,  they  executed  an- 
other chattel  mortgage  upon  the  personal  property  above  re- 
ferred to,  and  assigned  the  contract  for  the  purchase  of  the 
hotel  property  to  the  defendant.    On  the  same  date,  plain- 
tiffs executed  a  warranty  deed,  conveying  to  the  defendant 
A.  A.  Clark  their  undivided  one-third  interest  in  three  lots 
in  Allison's  Addition,  and  Lot  17  in  Railroad  Addition  to 
Council   Bluffs,   Iowa,    for   an   expressed    consideration   of 
$1,000.    It  is  the  claim  of  plaintiffs  that  all  of  these  instru- 
ments were  executed  for,  and  intended  onlv  as,  security  for 
the  payment  of  the  indebtedness  which  plaintiffs  were  owing 
to  defendant.     Small  sums  were  later  borrowed  of  defend- 
ant, or  advanced  by  it,  for  the  payment  of  taxes,  insurance, 
and  other  items  for  which  plaintiffs  were  liable,  and  numer- 
ous small  sums  were  paid  by  plaintiffs  to  the  defendant. 
Defendant  also  received  $717  from  the  proceeds  of  the  salo 
of  certain  of  the  Council  Bluffs  property,  in  partition  pro- 
ceedings.    On  January  18,  1913,  the  defendant  purchased 
and  took  a  deed  from  the  holder  of  the  legal  title  to  the 
hotel  property.     The  sum  paid  by  defendant  for  the  hotel 
property  was  $713.10.    This  was  done  upon  an  understand- 
ing with  plaintiffs.    The  legal  title  was  held  by  defendant 
really  as  security  for  the  unpaid  portion  of  the  purchase 
price. 
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For  a  time  after  defendant  obtained  the  tegal  title  to 
the  hotel  property,  plaintiffs  paid  rent  therefor.  It  is  con- 
ceded, however,  by  counsel  for  appellants  that  these  pay- 
ments were  intended  as  interest,  and  several  of  the  loan« 
were  usurious.  On  March  15,  1913,  plaintiffs  executed  a 
quitclaim  deed  conveying  the  hotel  property  to  defendant, 
and  in  December  of  the  same  year,  the  defendant  sold  the 
hotel  property  for  $1,400.  Nothing  was  paid  to  plaintiffs  at 
the  time  of  the  execution  of  the  quitclaim  deed,  and  at  this 
time,  defendant  claimed  that  plaintiffs  were  indebted  to 
him  in  a  sum  in  excess  of  (1,500.  On  January  3,  1914,  de- 
fendant paid  plaintiffs  9200,  which,  he  claims,  was  in  full 
settlement  of  all  differences  between  them;  and  a  receipt 
signed  by  A.  G.  Gilbert  bearing  the  above  date,  and  offered 
in  evidence,  so  states. 

The  court  found  that,  on  March  15,  1913,  when  plain- 
tiffs executed  the  quitclaim  deed  conveying  the  hotel  prop- 
erty to  the  defendant,  they  were  indebted  to  him  in  the  sum 
of  $804.41,  including  interest,  and  that  said  settlement  was 
obtained  by  fraud,  and  upon  the  representation  that  plain- 
tiffs owed  the  defendant  $1,580,  which  sum  included  charges 
for  usury;  that  there  was  no  consideration  for  said  deed, 
which,  in  effect,  relinquished  plaintiffs'  equity  of  redemp- 
tion in  the  property  conveyed,  other  than  the  satisfaction 
of  the  indebtedness  due  from  the  plaintiffs  to  the  defend- 
ant, and  that  the  $200  paid  to  plaintiffs  in  March,  1913, 
represented  the  alleged  amount  received  by  the  defendant 
from  the  sale  of  the  hotel  in  excess  of  the  amount  due  from 
the  plaintiffs,  after  allowing  credits  from  the  other  prop- 
erty conveyed  to  the  defendant  in  the  alleged  settlement  of 
the  same  month;  that  defendant  received  $1,400  for  the 
hotel  property  and  $80  for  certain  lots  in  Council  Bluffs  sold 
by  him.  The  court  further  found  that  the  value  of  plain- 
tiffs' equity  of  redemption  in  the  hotel  and  other  property 
was  $1,580,  and  that  defendant  was  indebted  to  the  plain- 
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tiffs  in  the  sum  of  |737.50,  and  directed  him  to  return  the 
hotel  stock,  and  reconvey  all  of  the  Council  Bluffs  lots  to 
which  he  then  had  title,  to  the  plaintiffs. 

Appellant  urges  upon  this  appeal  that  plaintiffs  are 
seeking  to  recover  usury  voluntarily  paid  by  them;    that 
the  transaction  of  January  3,  1914,  was  a  good-faith  ad- 
justment and  settlement  of  all  differences 
i.  usury:  appii-     between  them  of  every  kind  and  nature; 

cation   of  pay- 
ments: dia-        and  that  plaintiffs  have  been  guilty  of  laches 

charge  of  ^  # 

principal.  in  the  commencement  and   prosecution  of 

this  suit.  No  specific  payment  was  made  by 
plaintiffs  of  interest,  and  the  court  credited  all  payments 
made  upon  the  principal  dire  defendants  This  was  in  har- 
mony with  the  well-recognized  rule  in  equity  that  all  sums 
paid  as  usury  will  be  applied  to  the  discharge  of  the  prin- 
cipal. Smith,  Tivoffood  &  Co.  v.  Coopers  d  Clarke,  9  Iowa 
376 ;  HyUmd  v.  Phoenix  Loan  Assn.,  118  Iowa  401 ;  Cotton 
v.  Beatty,  (Tex.)  102  S.  W.  1007;  Leipziger  v.  Van  Bwun. 
64  N.  J.  Eq.  37  (53  Atl.  1). 

Plaintiffs  do  not  seek  to  recover  usurious  sums  paid  to 
the  defendant,  but  demand  an  accounting  and  judgment 
for  such  sum  as  is  found  due  them  upon  the  several  trans- 
actions involved.     We  are  in  accord  with 
2'  rtgh™  aGnd? "        the  finding  °'  the  court  below  that  the  quit- 
o^mortgagS16    claim  dee<i  above  referred  to  was  obtained 
Anting/  ac"       by  fraud ;   and  the  court,  in  its  finding  and 

decree,  has  awarded  the  defendant  onlv  the 
amount  actually  due,  with  interest,  applying  all  payments 
made  upon  the  principal  indebtedness.  The  defendant,  who 
sustained  the  relation  to  plaintiffs  of  a  mortgagee,  having 
sold  the  mortgaged  property,  should  be  held  to  account  for 
the  value  thereof,  as  a  mortgagee  in  possession.  Fort  v. 
Colby,  166  Iowa  95. 

Upon  the  question  of  the  alleged  settlement,  we  are  in- 
clined to  give  weight  to  the  finding  of  the  trial  court.    The 
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evidence,  however,  satisfies  us  that  plaintiffs  were  over- 
reached by  the  defendant,  and  did  not  understand  that  the 
payment  of  the  $200  was  intended  by  defendant  as  a  settle- 
ment and  relinquishment  of  their  right  and  interest  in  all 
of  their  property  held  by  him.  Defendant  occupies  the  posi- 
tion of  one  demanding  usury  of  an  unfortunate  debtor ;  and 
if  the  alleged  settlement  is  permitted  to  stand,  will  obtain 
an  unconscionable  advantage  over  them.  There  is  much  evi- 
dence in  the  record  tending  to  support  the  contentions  of 
appellee;  but  we  are  not  disposed,  upon  the  record  before 
us,  to  disturb  the  finding  and  judgment  of  the  trial  court, 
which  does  substantial  justice  between  the  parties. 

It  is  true  that-there  was  some  delay  on  the  part  of 
plaintiffs  in  commencing  this  suit,  but  it  was  the  duty  of 
defendant  to  deal  fairly  and  honestly  with  them.    Having 

reached  the  conclusion  that  the  settlement 
n   *™— .  ia  March,  1913,  was  obtained  by  fraud,  and 

3.  Account,  7  7  v  7 

evMence:l,:        *n  v*ew  °*  a**  ^e  ^ac*s  an(*  circumstances 
lacheB.  detailed  in  the  record,  we  think  plaintiffs 

should  not  be  charged  with  laches. 
Further  discussion  of  the  questions  at  issue  and  in- 
volved upon  this  appeal  would  be  without  profit.    It  is  our 
conclusion  that  the  decree  and  judgment  of  the  court  below 
muflt  be  and  it  is — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Gaynoe,  JJ.,  concur. 


Good  Roads  Machinery  Company,  Appellant,  v.  A.  G.  Ott, 

Appellee. 


APPEAL  AND  ERROR:       Review— Presumptions — Equity  Causes— 

1    Disregarding    Incompetent   Evidence.    Where   the    record    does 

not  disclose  a  final  ruling  on  objection  to  testimony,  It  will  be 

presumed  that  the  findings  and  judgment  of  the  court  were 

based  only  upon  competent  evidence. 
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EVIDENCE:    Parol  as  Affecting  Writing— Fraud-Induced  Contracts. 

2  While  parol  evidence  is  not  admissible  to  vary  or  alter  a 
statement  of  a  written  contract,  it  is  always  admissible  to 
prove  fraud  in  the  procurement  thereof;  but,  if  said  evidence 
fails  to  establish  fraud,  accident,  or  mistake,  the  written  con- 
tract will  be  enforced. 

SAIiES:    Construction  of  Contract— Fraud.    Evidence  reviewed,  and 

3  held  that,  where  a  contract  for  sale  and  a  contract  for  agency 
were  both  part  of  the  same  transaction,  and  signed  at  the  same 
time,  the  court  was  justified  in  construing  them  together,  and 
in  holding  that  the  defendant  was  misled  and  deceived  by 
plaintiff's  agent,  and  induced  to  sign  a  contract  for  sale  by  the 
representation  that  he  was  only  assuming  the  obligation  of  an 
agent  under  the  contract. 

APPEAL  AND  EEROR:    Review — Questions  of  Fact,  Verdicts,  and 

4  Findings— Finding  of  Trial*  Court.  The  finding  of  the  trial 
court  on  all  questions  of  facts  will  be  given  the  weight  and 
effect  of  a  verdict  by  the  jury,  and  the  appellate  court  is  not 
required  to  review  or  discuss  the  same  in  detail. 

EVIDENCE:    Parol  as  Affecting   Writing — Fraudulent  Represent*- 

5  tions.  Where  a  contract  for  purchase  of  machinery  provided  that 
"this  order  embodies  the  entire  understanding  that  it  is  not 
subject  to  countermand  and  is  not  affected  by  any  verbal  agree- 
ment," evidence  is  not  excluded  which  tends  to  show  that  a 
party  was  induced  to  sign  the  contract  by  a  fraudulent  repre- 
sentation on  the  part  of  the  other  party. 

Appeal  from  Mitdkell  District  Court. — M.  F.  Edwards, 

Judge. 

April  15,  1919. 

Rehearing  Denied  July  7,  1919. 

Action  to  recover  the  purchase  price  of  certain  ma- 
chinery which  plaintiff  claims  to  have  sold  and  delivered 
to  the  defendant.  There  was  a  trial  to  the  court,  resulting 
in  a  dismissal  of  plaintiff's  petition,  and  judgment  against 
it  for  costs.    Plaintiff  appeals. — Affirmed. 

George  E.  Marsh,  for  appellant. 

Wm.  H.  Salisbury,  for  appellee.  ' 
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Stevens,  J. — I.  Plaintiff,  in  its  petition  demands  judg- 
ment against  the  defendant  for  $359.33,  alleged  to  be  due  it 
as  the  purchase  price  of  certain  road  machinery  sold  to  de- 
fendant by  contract  in  writing,  dated  October  5,  1914.  De- 
fendant admits  that  he  signed  the  contract,  but  seeks  to 
avoid  liability  thereon  upon  the  ground  that  he  was  induced 
to  do  so  by  certain  fraudulent  representations  and  prom- 
ises made  to  him  by  plaintiff's  agent.  The  evidence,  with- 
out conflict,  shows  that  another  contract,  by  the  terms  of 
which  defendant  became  plaintiff's  agent  for  the  sale  of  cer- 
tain road  machinery  for  Mitchell  County,  Iowa,  was  entered 
into  between  the  same  parties  on  the  same  day,  and  as  a  part 
of  the  same  general  transaction;  that  plaintiff's  agent,  on 
the  occasion  in  question,  visited  defendant,  and  inquired 
whether  he  wanted  to  handle  the  Good  Roads  machinery; 
that  defendant  answered  in  the  negative;  that  the  agent 
then  said,  in  substance,  that  he  would  like  to  have  him 
handle  it  on  commission;  that  defendant  would  have  to 
pay  out  no  money ;  that  he  could  pay  for  the  machinery  as 
sold;  that  the  machinery  could  lie  there;  and  that,  if  de- 
fendant quit  handling  it,  he  (the  agent)  would  get  some- 
body else  to  take  it;  that  defendant  would  have  no  ma- 
chinery left  on  hand  to  pay  for;  that  defendant  told  the 
agent  that,  under  those  circumstances,  he  would  sign  the 
contracts;  that  both  contracts  were  then  presented  and 
signed  by  him.  The  foregoing  are,  in  substance,  the  rep- 
resentations relied  upon.  Defendant  further  stated  that 
he  would  not  have  signed  the  contract  but  for  the  representa- 
tions of  plaintiff's  agent. 

Counsel  for  plaintiff  objected  to  substantially  all  of 
the  evidence  offered  on  behalf  of  defendant,  upon  the 
grounds  that  it  was  immaterial,  irrelevant,  and  incompe- 
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tent,  and  tended  to  vary,  alter,  and  change 

1.  appeal  and        the  terms  of  the  written  contract.     Ruling 

ebroe:  re- 

tton:  equity P"  uPon  the  objections  was  reserved  by  the 
?e?ardingdin"  court.  The  record  "ku is  to  disclose  a  final 
competent  evi-    affirmative    ruling    thereon ;     but    it    may 

be  inferred  from  the  court's  decision  that 
some  of  the  evidence  to  which  objection  was  made  was  con- 
sidered by  the  court  in  making  u«p  its  decision.  It  will,  how- 
ever, be  presumed  that  its  finding  and  judgment  were  based 
only  upon  competent  evidence.  Hunt  &  Co.  v.  Higman,  70 
Iowa  406;  Spelman  v.  Gill,  75  Iowa  717;  Foster  v.  Hinson, 
76  Iowa  714;  Wright  v.  Farmers  Mut.  L.  S.  Ins.  Assn.,  96 
Iowa  360;  Matthews  v.  Luers  Drug  Co.,  110  Iowa  231 ;  Fin- 
ncgan  v.  City  of  Sioux  City,  112  Iowa  232:  Willis  r.  Weeks, 
129  Iowa  525. 

Defendant  testified  that  he  believed  the  statements  and 
representations  of  plaintiffs  agent,  relied  thereon,  and  was 
thereby  induced  to  sign  the  contracts.    A  jury  was  waived. 

and  the  trial  wras  had  to  the  court,  result- 

2.  evidence:  ing,  as  stated,  in  the  dismissal  of  plaintiff's 

ftarol  as  affect- 
ng  writing:       petition,    and    a    judgment    against    it    for 

fraud-induced         '  J       *  & 

contracts.  costs. 

Authorities  need  not  be  cited  to  the 
point  that  parol  evidence  is  not  admissible  to  vary  or  alter 
the  terms  of  a  written  contract;  but  parol  evidence  is  al- 
ways  admissible  to  prove  fraud  in  the  procurement  thereof, 
and  thereby  to  impeach  the  same.  If,  however,  the  parol 
evidence  introduced  fails  to  establish  fraud,  accident,  or  mis- 
take,  the  contract  will  be  enforced.  McCormick  Harv.  Mach. 
Co.  v.  Williams,  99  Iowa  601 ;  Proridetvce  Jewelry  Co.  v. 
Fessler,  145  Iowa  74;  Ijavalleur  v.  Hahn.  152  Iowa  649; 
Pictorial  Revieiv  Co.  v.  Fitz  Gibbon  &  Son,  163  Iowa  644; 
Blunter  v.  Schmidt,  1 64  Iowa  682,  683 ;  TJouge  v.  St.  Paul  F. 
d  M.  Ins.  Co.,  174  Iowa  607. 

As  before  stated,  both  contracts  were  signed  at  the  same 
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James  Gregory,  Appellant,  v.  Kirkman  Consolidated  Inde- 
pendent School  District,  Appellee. 

SCHOOLS  AND  SCHOOL  DISTRICTS:     Land  Taken  for  Schoolhouse 

1  Sites — Appeal— Written  Notice.  The  appeal  of  the  landowner 
whose  property  is  taken  for  school  house  purposes,  under  Ch. 
26,  Acts  37  G.  A.,  must  be  taken  within  10  days  after  official, 
written  notice  of  the  award  is  actually  received  by  him. 

EVIDENCE:    Presumptions— Mailing  Notice.    The  mailing  of  a  no- 

2  tice  in  the  United  States  mail,  properly  addressed  to  the  resi- 
dence or  place  of  business  of  the  addressee,  with  proper  postage 
stamps,  raises  a  presumption  that  the  notice  was  received  by 
the  addressee;  but  it  is  not  conclusive,  and  may  be  rebutted; 
and  the  mailing  of  such  notice  not  received  does  not  constitute 
a  notice  of  the  facts  contained  in  the  letter  so  addressed. 

EMINENT  DOMAIN:     Proceedings— Taking  Land  for  School  Pur- 

3  poses— Notice  of  Award  in  Writing.  The  notice  of  award  pro- 
vided for  in  Ch.  26,  Acts  37  G.  A.,  giving  a  landowner  whose  land 
is  taken  for  school  purposes  10  days  in  which  to  appeal  after  re- 
ceiving notice  of  the  award,  means  a  personal  and  official  no- 
tice, which  must  be  given  by  the  county  superintendent  in 
writing. 

EVIDENCE:  Burden  of  Proof— Land  Taken  for  School  Purposes — 
1-  Notice  of  Award.  Where  a  defendant  school  district  seeks  to 
defeat  an  appeal  by  a  landowner  on  the  ground  that  it  was  not 
taken  within  10  days  after  notice  of  award  had  been  received 
by  him,  the  burden  is  on  it  to  show  that  the  notice  was  re- 
ceived by  him. 

SCHOOLS  AND  SCHOOL  DISTRICTS:  Land  Taken  for  Schoolhouse 
5  Sites — Notice  of  Award.  An  appeal  from  an  award  as  to  the 
land  taken  by  a  school  district  for  school  purposes  can  be  taken 
before  official  notice  is  given,  but  the  10  days'  notice  which 
must  be  given  the  landowner  in  which  to  take  the  appeal  after 
the  award  has  been  made,  does  not  commence  to  run  until  an 
official  notice  is  given  to  and  received  by  the  landowner  of  the 
award  made;  and  a  casual  conversation,  occurring  after  the 
award,  wherein  the  landowner  was  informed  by  a  director  of 
the  school  district  of  the  award,  and  in  which  he  remonstrated 
against  it,  was  not  an  official  notice,  and  did  not  start  the 
running  of  the  10  days  in  which  the  landowner  had  the  right 
to  appeal,  under  Ch.  26,  Acts  37  G.  A. 
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EVIDENCE :    Presumptions — Mailing  Notice — Official  Conduct.    The 

6  presumption  that  a  county  superintendent  of  schools  did  all 
the  necessary  things  as  to  mailing  a  notice  of  award  so  as 
to  reach  a  landowner  cannot  he  based  upon  the  presumption 
that,  as  a  public  officer,  she  did  such  things. 

EMINENT  DOMAIN:    Proceedings — Taking  Land  for  School  Pur- 

7  poses — Notice  of  Award.  Evidence  reviewed,  on  an  appeal  from 
an  award  in  a  proceeding  to  take  land  for  school  purposes,  and 
held  sufficient  to  show  that  the  landowner  had  not  received  offi- 
cial notice  of  the  award,  and  therefore  that  his  right  of  ap- 
peal was  not  barred,  under  Ch.  26,  Acts  37  G.  A.,  giving  him 
10  days  after  such  notice,  in  which  to  take  such  appeal. 

Appeal  from  Shelby  District  Court. — E.  B.  Woodruff, 

Judge. 

July  7,  1919. 

Appeal  from  award  of  damages  made  in  a  proceeding 
to  appropriate  certain  lands  of  the  plaintiff  for  school  pur- 
poses. The  district  court  dismissed  the  appeal,  on  the 
ground  that  it  was  not  taken  in  time,  and  the  action  of  the 
district  court  was  by  appeal  brought  to  this  court.  Re- 
versed and  remanded,  with  instructions  to  proceed  in  ac- 
cordance with  this  opinion. — Reversed  and  remanded. 

Edward  8.  White,  for  appellant. 

G.  W.  Cullison,  for  appellee. 

Gaynor,  J. — On  the  16th  day  of  April,  1917,  the  defend- 
ant school  district,  proceeding  under  the  statute  provid- 
ing for  the  taking  of  land  for  school  purposes,  caused  duly 
appointed  referees  to  assess  damages  sustained  by  the  plain- 
tiff, in  the  appropriation  of  four  acres  of  his  land,  adjacent 
to  defendant's  schoolhouse.  On  that  day,  the  referees  ap- 
peared, qualified,  and  proceeded  to  and  did  assess  the  dam- 
ages which  the  plaintiff  would  sustain  by  the  taking  of  the 
land  at  fl,600,  and  made  return  to  the  county  superinten- 
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dent  of  that  assessment.  The  proceedings  were  had  under 
Section  2814  of  the  Code  Supplement,  1913,  and  Section 
2815  of  the  Code  of  18&7.  But  before  any  action  was  com- 
menced by  these  parties,  the  legislature  had  repealed  Sec- 
tions 2814  and  2815,  and  substituted  therefor  Chapter  26  of 
the  Laws  of  the  Thirty-seventh  General  Assembly,  and  made 
it  take  effect  immediately  on  publication.  On  the  2d  day  of 
May,  1917,  the  plaintiff  served  notice  of  appeal  to  the  dis- 
trict court  from  the  award,  and  was  met  in  the  district 
court  with  the  claim  that  his  appeal  was  not  taken  in  time; 
and  on  that  ground  alone,  the  appeal  was  dismissed. 

It  will  be  noticed  from  the  statute  that,  prior  to  the 
Acts  of  the  Thirty-seventh  General  Assembly,  plaintiff  had 
20  days  in  which  to  appeal,  after  receiving  notice  of  the 
award.  Chapter  26  of  the  Acts  of  the  Thirty-seventh  Gen- 
eral Assembly  limits  the  right  to  appeal  in  the  following 
words : 

"From  the  assessment  so  made  either  party  may  ap- 
peal to  the  district  court  by  giving  notice  thereof  as  in  case 
of  taking  private  property  for  works  of  internal  improve- 
ment within  ten  days  after  receiving  notice  of  the  award 
made.  If  such  appeal  is  not  taken,  the  assessment  shall  be 
final." 

As  said  before,  the  award  was  made  on  the  16th  day  of 
April,  1917.  The  appeal  was  not  taken  until  the  2d  day  of 
May,  1917.  If  the  notice  of  the  award  was  given  on  the  17th 
of  April,  1917,  as  claimed  by  defendant,  plaintiff  did  not 
take  his  appeal  within  the  time  prescribed  by  Chapter  2(J 
of  the  Laws  of  the  Thirty-seventh  General  Assembly.  His 
contention,  however,  is  that,  while  he  might  have  taken  his 
appeal  at  any  time  after  the  award  was  made,  yet  the  award 
did  not  become  final  until  10  days  after  he  had  notice  of  the 
award,  because,  under  the  statute,  he  had  his  right  to  ap- 
peal continued  for  10  days  after  receiving  notice  of  the 
award,  and  the  award  only  became  final  upon  his  failure  to 


July  1919]  Gregory  v.  Kirkman  School  Dist.  917 

exercise  this  right  given  him.  The  only  question,  then,  is 
whether  or  not  the  plaintiff  did  receive  notice  of  the  award 
more  than  10  days  before  the  appeal  was  taken.  His  right 
to  appeal  from  the  award  remained  intact  until  the  expira- 
tion of  the  10  davs  after  he  had  received  notice  of  the  award. 
If  he  exercised  his  right  within  that  time,  the  award  did 

not  become  final  until  the  appeal  was  dis- 
i.  schools  and      posed  of.    The  court  sustained  a  motion  and 

SCHOOL  DIB. 

tricts:    land     directed  a  verdict  for  the  defendant,  on  the 

taken   for 

scnooihouse        ground  that  the  appeal  was  not  taken  with- 

sltes:    appeal:     °  rr 

written  notice.  in  the  time  prescribed  by  statute.  This  in- 
volved a  finding  that  the  appeal  was  not 
taken  within  10  days  after  he  received  notice  of  the  award 
made.  That  there  was  an  attempt  to  give  him  notice,  this 
record  discloses.  Whether  he  did  receive  notice  of  the 
award,  is  a  question  of  fact.  His  right  to  appeal  had  its 
limitations  in  this:  that  he  must  appeal  within  10  days 
after  receiving  notice  of  the  award  made.  If  he  did  not  ex- 
ercise this  right,  the  award  became  final,  and  binding  upon 
him.  It  is  provided  that  the  proceedings  shall  be  void  if 
the  school  corporation  fails  to  deposit  the  amount  due  with- 
in 60  days  from  and  after  the  final  determination  of  the 
proceedings,  on  appeal  or  otherwise. 

This  brings  us  to  the  one  question:  Was  plaintiff's 
right  to  appeal  terminated,  at  the  time  he  attempted  to  ap- 
peal to  the  district  court? 

If  he  received  a  notice  of  the  award  made,  such  as  the 
statute  requires,  then  his  appeal  must  be  taken  within  10 
days  from  that  date,  or  he  is  forever  after  barred  from  any 
right  of  appeal,  and  the  award  becomes  final.  But  at  any 
time  after  the  award  is  made,  he  may  appeal  to  the  district 
court,  and  must  appeal,  if  he  would  avail  himself  of  the 
right  of  appeal,  within  10  days  after  receiving  notice  of  the 
award  made. 

It  will  be  noted  that  the  appeal  was  not  taken  until 
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more  than  10  days  after  the  award  was  made ;  but  his  right 
to  appeal  does  not  date  from  the  time  the  award  was  made, 
and  the  10  days'  limitation  on  the  right  does  not  begin  until 
he  has  received  notice  of  the  award  made.  The  defendant 
undertook  to  show  that  notice  of  the  award  was  given  the 
plaintiff  more  than  10  days  before  the  appeal  was  taken, 
and  on  this  based  its  argument  that  the  plaintiff  was  out  of 
court.  To  support  the  claim  that  notice  of  award  was  given 
plaintiff,  the  county  superintendent  was  called,  and  she 
testified  that  she  was  county  superintendent  at  the  time,  and 
says: 

"I  think  that  the  same  day  that  the  appraisers  filed 
their  notice  with  me,  either  that  day  or  the  following, — 
that  is  my  custom  in  all  appraised  cases, — I  gave  notice  of 
the  award  of  the  referees  on  the  form  supplied  for  that  pur- 
pose, wrote  it,  and  mailed  it  to  Mr.  Gregory.  That  is  the 
only  notice  I  gave  him  of  the  award.  I  don't  remember  that 
I  gave  him  notice  by  any  other  means.  I  think  I  mailed  the 
notice  to  him  the  day  of  the  award,  or  the  next  day.  I  am 
quite  sure  I  wrote  it  the  same  day;  and  whether  I  mailed 
it  until  the  next  morning  or  not,  I  cannot  say.  I  knew 
where  Mr.  Gregory  lived  at  the  time.  I  went  to  the  record 
reported  to  me  by  the  secretary  of  the  school  district,  and 
took  his  address  from  that.  I  mailed  it  in  an  envelope 
through  the  Harlan  rural  route.  There  was  a  return  card 
on  the  envelope.  The  notice  I  mailed  was  never  returned. 
The  postage,  two  cents,  I  presume  was  put  on  the  letter. 
It  was  a  notice  of  importance,  and  it  certainly  would  not 
be  sent  any  other  way  than  with  two  cents.  It  was  not 
held  up  for  postage.  Mr.  Gregory,  I  think,  at  that  time 
lived  about  Sy2  miles  north,  and  a  little  east  of  here.  I 
don't  know  the  number  of  the  route.  I  won't  say  positively 
I  put  on  the  rural  route,  although  it  was  my  custom." 

Touching  this  alleged  notice,  Gregory,  the  plaintiff,  tes- 
tified: 
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"I  didn't  receive  from  the  county  superintendent  any 
notice  of  the  award  of  the  referees.  I  never  received  any  no- 
tice of  anv  kind  after  the  time  that  these  referees  met  and 
made  their  appraisement.  I  lived  three  miles  north  and  a 
half  a  mile  east  of  Harlan.  I  got  my  mail  off  of  mail  route 
No.  3.  Mail  came  to  my  house  by  this  delivery.  It  usually 
gets  there  before  noon.  I  hardly  ever  get  the  mail  out  of  the 
box.  My  stepdaughters  usually  get  it.  At  that  time,  I  had 
two  hired  girls  working  for  me.  They  got  the  mail,  as  a 
rule.  It  was  part  of  their  business  to  go  and  get  the  mail. 
They  would  sort  my  mail  out  and  leave  it  for  me  on  my 
writing  desk,  usually, — not  always.  Sometimes  it  was  laid 
away  in  other  places.  I  don't  know  whether  they  got  such 
a  notice  or  not.  I  cannot  say  whether  these  girls  got  a  let- 
ter from  the  county  superintendent  or  not." 

The  other  evidence  offered  to  prove  the  fact  of  notice  of 
the  award  is  a  conversation  which,  it  is  claimed  by  the  de- 
fendant, was  had  between  a  Mr.  Paup  and  the  plaintiff,  the 
next  day  after  the  filing  of  the  assessment  with  the  county 
superintendent.  Paup  testified  that  he  was  president  of 
the  board ;  that  he  knew  Gregory ;  that  he  had  a  conversa- 
tion with  him  on  the  17th  of  April,  the  next  day  after  the 
appraisement;  that  he  told  Gregory  what  it  was;  that 
Gregory  and  he  were  unloading  from  a  car  of  feed  on  the 
track ;  that  he  got  a  ton  of  oil  meal  that  morning ;  that  he 
helped  unload  it ;  that  he  was  helping  at  the  elevator  at  that 
time.    He  further  testified : 

"When  I  told  the  plaintiff  of  the  award,  he  was  dis- 
satisfied. Said  that  he  should  have  had  about  $2,000.  *  *  * 
He  upbraided  me  very  badly." 

It  appears  that  the  amount  of  the  award  was  paid  to 
the  county  treasurer  of  Shelby  County  on  the  20th  day  of 
April,  1917. 

It  will  be  noted  that  the  county  superintendent  is  not 
of  certain  mind  as  to  just  exactly  what  she  did,  touching  the 
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giving  of  the  notice  of  the  award.    It  is  true  that  the  mail- 
ing of  a  notice  in  the  United  States  mail. 
2.  bvidbnce:  properly  addressed,  and  directed  to  the  res- 

mailing  notice,    idence  or  place  of  business  of  the  addressee. 

with  proper  postage  stamps  placed  thereon, 
raises  a  presumption  that  it  was  received  by  the  addressee ; 
but  it  is  not  conclusive,  and  may  be  rebutted.  The  mailing 
of  such  notice,  when  it  is  not  received,  does  not  constitute 
notice  of  the  facts  contained  in  the  letter  so  addressed.    The 

statute  gives  the  landowner  10  days  after 

*"  main^Vo^"       the  receiving  of  the  notice  of  the  award. 

?n|diand:forak     That  means  personal  notice.     It  means  of 

poses1:  Pno"tice     ficial  uoti(>e> — notice  from  the  party  who  is 

writing.rd  ln       authorized  to  give  notice,   the  party  with 

whom  the  appraisement  is  filed.  The  stat- 
ute is  very  vague  and  indefinite  as  to  the  character  of  the 
notice,  and  as  to  the  person  who  shall  give  the  notice;  but 
the  statute  requires  (Chapter  26  of  the  Laws  of  the  Thirty- 
seventh  General  Assembly)  that  the  county  superintend- 
ent of  the  county  in  which  the  school  corporation  is  located 
shall,  upon  the  application  of  either  party  in  interest,  ap- 
point three  freeholders.  The  county  superintendent  shall 
give  notice  of  the  time  and  place  of  making  the  appraise- 
ment. The  referees  appointed  must  report  in  writing  to  the 
county  superintendent  their  doings  and  findings,  which  re- 
port shall  be  filed  and  preserved  in  the  county  superinten- 
dent's office.  This  is  a  sort  of  a  quasi  judicial  proceeding; 
a  proceeding  in  which  private  property  is  taken  for  public 
use.  The  county  superintendent  is  the  one  to  whom  the 
application  is  made,  and  who  appoints  the  appraisers;  the 
one  to  whom  the  appraisers  report ;  the  one  with  whom  the 
award  is  filed.  The  county  superintendent  is  the  officer, 
therefore,  charged  with  the  duty  of  giving  notice  of  the 
.  award;  the  one  who  has  official  notice  of  the  award.  In 
order  to  limit  the  right  of  appeal,  the  notice  should  come 
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from  the  county  superintendent.  The  statute,  in  its  word 
ing,  implies  written  notice  from  the  one  authorized  to  give 
notice.  If  the  county  superintendent  mails  a  notice,  prop- 
erly addressed,  to  the  proper  residence  or  place  of  business 
of  the  landowner,  in  the  United  States  mails,  with  proper 
postage  to  insure  its  being  carried  to  its  destination,  the 
presumption  arises  that  it  reached  its  destination.  But  this 
is  only  a  presumption,  and  rebuttable.  The  plaintiff  de- 
nies the  receipt  of  it.  The  defendant  is 
4  evidence  :  seeking  to  defeat  the  appeal,  on  the  ground 

pro^f  ?  ?and  that  the  appeal  was  not  taken  within  10 
school  pur-  days  after  notice  of  the  award  had  been  re- 
oTaward°    e     reived  by  the  plaintiff.    The  burden  is,  there 

fore,  on  the  defendant  to  show  that  the  no- 
tice was  received.  The  10  days  did  not  begin  to  run  until 
the  notice  of  the  award  was  received.  Therefore,  the  plain- 
tiff is  not  out  of  court  unless  it  is  shown  that  the  notice  of 

the  award  wras  received  more  than  10  days 
5.  Schoola  and      before  the  appeal  was  taken.     What  was 

SCHOOL  DIS- 
TRICTS J    land     said  bv  Paup  to  the  plaintiff  was  not  the  no- 
taken  for  *  *  r 

actaooihouse         tice    contemplated    by    the   statute.      Paup 

S1l€S  •       DO" 

tice  of  award.     wag  not  acting  officially,  even  though  notice 

given  by  him  in  an  official  way  would  be 
binding.  It  was  simply  a  casual  conversation,  and  did  not 
start  the  running  of  the  10  days  which  limits  the  right  of 
appeal.  It  seems  to  have  been  the  opinion  of  the  trial  court 
that  no  appeal  could  be  taken  until  official  notice  was  given, 
until  the  notice  of  the  award  had  been  received  by  the  plain- 
tiff, and,  therefore,  that  the  appeal  was  prematurely  taken. 
This  ground,  of  course,  is  not  tenable.  As  we  construe  the 
statute,  10  days'  notice  did  not  commence  to  run  against 
the  right  of  appeal  until  official  written  notice  was  given  to 
and  received  by  the  plaintiff  of  the  award  made. 

The  showing  made  on  this  point  is  vague  and  indefinite. 
As  a  basis  for  the  presumption,  it  must  be  clearly  shown 
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that  the  facts  upon  which  the  presumption  rests  actually 

exist:  that  is,  that  the  notice,  enclosed  in 
e.  evidence:  an  envelope,  was  properly  addressed  to  the 

presumptions : 

mailing  no-        plaintiff  at  his  place  of  residence  or  place 

tlce:     official        f  r  r 

conduct.  of  business;   that  it  was  properly  stamped, 

so  as  to  secure  the  carrying  of  it  to  its  des- 
tination; that  it  was  deposited  in  the  United  States  mail 
at  some  of  the  depositories  provided  by  the  United  States 
for  receiving  mail.  We  are  called  upon  to  presume  that  this 
was  done,  resting  that  presumption  on  another  presump- 
tion that,  as  a  public  officer,  the  county  superintendent  did 
these  things  in  such  manner  as  would  carry  the  notice  to 

the  plaintiff.  Until  all  the  facts  upon  which 
7.  eminent  do-      the  presumption  rests  are  clearly  shown  to 

main  :   proceed-  . 

ings:  taking      exist,  no  presumption  arises  that  the  no- 

land  for  .  r  v 

school  porpoa-     tice  reached  its  destination,  or  that  it  was 

ea :    notice  of 

award.  received  by  the  plaintiff.     Against  this,  we 

have  the  positive  testimony  of  the  plaintiff 
that  he  did  not  receive  it.  His  right  of  appeal  continued 
indefinitely  until  he  received  notice  of  the  award  from  the 
proper  source.  The  county  superintendent,  no  doubt,  is  a 
busv  woman;  has  much  to  do.  Her  testimony  shows  that 
she  has  not  a  distinct  recollection  of  just  what  she  did  in 
the  matter  of  mailing  this  notice.  Plaintiff's  right  of  ap- 
peal, therefore,  was  not  terminated  and  could  not  be  termi- 
nated until  the  official  notice  was  given  of  the  award.  We 
think  the  court  erred  in  dismissing  plaintiff's  petition,  and 
its  action  is,  therefore, — Reversed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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Susan  Herbig,  Appellee,  v.  Walton  Auto  Company  et  al., 

Appellants. 

MASTER  AND  SERVANT:    Workmen's  Compensation  Act— Review 

1  by  Commissioner— "Date  of  Award."  Section  17,  Chapter  270, 
Acts  37th  G.  A,  superseded  Section  2477-m29,  Code  Supple- 
ment, 1913,  in  so  far  as  said  Section  17  fixes  the  time  within 
which  claims  for  review  must  be  filed  with  the  commissioner 
as  being  within  five  days  from  the  date  of  the  award,  and  said 
"date  of  award"  is  the  date  of  the  filing  of  the  award  of  the 
arbitrators  with  the   commissioner. 

MASTER  AND  SERVANT:    Workmen's  Compensation  Act— Review 

2  by  Courts.  The  district  court  may  confirm  or  set  aside  the 
order  of  the  industrial  commissioner  made  under  the  Work- 
men's Compensation  Act,  if  it  finds  that  he  has  erred  in  one 
or  more  of  the  particulars  designated  by  Chapter  270,  Acts 
37th  G.  A.;  but  the  Supreme  Court  is  limited  in  its  review  on 
appeal  to  questions  decided  by  the  lower  court. 

Appeal  from  Mahaska  District  Court. — Henry  Silwold, 

Judge. 

March  18,  1919. 

Rehearing  Denied  July  7,  1919. 

Appeal  from  an  order  of  the  court  below  reversing  the 
finding  and  order  of  the  industrial  commissioner,  review- 
ing a  decision  and  award  of  arbitrators. — Reversed. 

McNett  &  McNett,  for  appellant. 

McCoy  &  McCoy  and  Burrell  &  Devitt,  for  appellee. 

Stevens,  J. — Charles  Herbig,  husband  of  Susan  Herbig, 
claimant  and  appellee  herein,  while  engaged  in  removing 
some  rubbish  from  an  upper  story  of  a  building  formerly 
occupied  by  appellant  as  a  garage,  fell  therefrom,  receiving 
fatal  injuries.  The  accident  occurred  on  the  17th  of  No- 
vember, 1917,  and  on   December  12th   following,  appellee 
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filed  her  claim  for  compensation,  and  for  arbitration  there- 
of. A  hearing  was  had  at  Oskaloosa,  before  the  arbitrators 
appointed  by  the  commissioner,  resulting  in  an  award  by 
a  majority  thereof,  allowing  appellee  $6.00  per  week  for 
300  weeks.  The  award  was  dated  and  signed  March  6th, 
and  filed  with  the  industrial  commissioner  on  March  8, 
1918.  Appellant's  claim  for  review  was  filed  March  12th, 
and  notice  thereof  served  upon  appellee  the  following  day. 
The  industrial  commissioner  reversed  the  finding  and  award 
of  the  arbitrators,  upon  the  ground  that  deceased's  employ- 
ment by  appellant  was  casual  only.  Appellee  filed  written 
objections  with  the  industrial  commissioner,  challenging 
his  jurisdiction  to  review  the  award.  The  ground  of  ap- 
pellee's objection  to  the  jurisdiction  of  the  commissioner 
was  that  no  claim  for  review  was  filed  within  the  time  re- 
quired by  statute.  Claimant  appealed  to  the  district  court 
from  the  adverse  finding  and  order  of  the  commissioner. 
The  court  held  that  the  industrial  commissioner  did  not 
have  jurisdiction  to  review  the  award,  for  the  reason  that 
appellant's  application  therefor  was  not  filed  with  the  com- 
missioner within  five  days  after  the  date  of  the  award. 

The  sections  of  the  statute  material  to  a  decision  of  the 
questions  involved  upon  this  appeal  are  as  follows: 

"The  committee   on   arbitration   shall   make   such   in- 
quiries and  investigations  as  it  shall  deem  necessary.    The 

hearings  of  the  committee  shall  be  in  the 
lm  servant  AND       c**y>  t°wn  or  plare  where  the  injury   oc- 
Smpensation      burred  and  the  decision  of  the  committee. 
byVommis-*       together    with    the   statement    of   evidence 
of°award7ate    submitted  before  it,  its  findings  6f  fact,  rul- 
ings of  law  and  any  other  matters  pertinent 
to  questions  arising  before  it  shall  be  filed  with   the  in- 
dustrial commissioner.    Unless  a  claim  for  a  review  is  filed 
by  either  party  within  five  days,  the  decision  shall  be  en- 
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forcible  under  the  provisions  of  this  act."  Section  2477-m29, 
Supplement  to  the  Code,  1913. 

«  *  •  *  j^y  party  in  interest  may  present  a  certi- 
fied copy  of  an  order  or  decision  of  the  commissioner,  or  an 
award  of  an  arbitration  committee  from  which  no  claim 
for  review  has  been  filed  within  the  time  allowed  therefor, 
or  a  memorandum  of  agreement  approved  by  the  commis- 
sioner, and  all  papers  in  connection  therewith,  to  the  dis- 
trict court  of  the  county  in  which  the  injury  occurred, 
whereupon  said  court  shall  render  a  decree  in  accordance 
therewith  and  notify  the  parties.  Such  decree,  in  the  ab- 
sence of  an  appeal  from  the  decision  of  the  industrial  com- 
missioner, shall  have  the  same  effect  and  in  all  proceedings 
in  relation  thereto  shall  thereafter  be  the  same  as  though 
rendered  in  a  suit  duly  heard  and  determined  by  said  court., 
Upon  the  presentation  to  the  court  of  a  certified  copy  of  a 
decision  of  the  industrial  commissioner,  ending,  diminish- 
ing or  increasing  a  weekly  payment  under  the  provisions  of 
this  act,  the  court  shall  revoke  or  modifv  the  decree  to  con- 
form  to  such  decision. 

"No  order  or  award  of  an  arbitration  committee  is  ap- 
pealable direct  to  the  courts,  but  if  any  party  in  interest  is 
aggrieved  thereby,  he  may  within  five  (5)  days  from  the 
date  thereof  apply  to  the  industrial  commissioner  for  a  re- 
view of  the  same  by  such  industrial  commissioner  in  the 
manner  as  hereinbefore  provided.  *  *  * "  Section  17, 
Chapter  270,  Acts  of  the  Thirty-seventh  General  Assembly. 
As  will  be  observed,  the  statute  requires  that  the  find- 
ings of  fact,  rulings  of  law,  and  other  matters  pertaining 
to  questions  arising  before  the  arbitrators  shall  be  filed 
with  the  industrial  commissioner.  Prior  to  the  enactment 
of  Section  17,  Chapter  270,  Acts  of  the  Thirty-seventh  Gen- 
eral Assembly,  the  industrial  commissioner  held  that  claims 
for  review  must  be  filed  by  the  aggrieved  party  within  five 
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days  after  the  finding  of  the  arbitrators  was  filed  in  his 
office  at  Des  Moines. 

It  is  the  contention  of  counsel  for  appellant  that  Sec- 
tion 2477-m29  is  still  in  force,  notwithstanding  Chapter  270. 
supra,  which  provides  that  application  for  review  of  the 
findings  of  the  arbitrators  must  be  filed  with  the  commis- 
sioner within  five  days  after  the  findings  and  award  of  the 
arbitrators.  It  is  the  claim  of  counsel  for  appellee  that 
the  provision  of  Section  17,  Chapter  270,  supra,  is  incon- 
sistent with  the  provisions  of  Section  2477-m29,  and  that 
same  was  repealed  thereby.  Whether  the  later  enactment 
repealed  other  provisions  of  the  former  or  not,  it  super- 
seded it,  in  so  far  as  it  fixes  a  definite  time  within  which 
claims  for  review  mav  be  filed  with  the  commissioner,  which 
must  be  within  five  days  after  the  date  of  the  award. 

The  question  is:  What  is  meant  by  the  "date  of  the 
award?"  Is  the  award  complete  when  the  finding  and  con- 
clusion of  the  arbitrators  is  dated  and  signed,  or  is  it  com- 
pleted by  filing  same  with  the  industrial  commissioner? 
When  does  it  become  "the  award  7"  No  appeal  can  be  taken 
from  the  award  of  the  arbitrators  to  the  district  court,  and 
if  no  claim  is  filed  for  review  within  the  time  allowed  by 
the  statute,  any  party  in  interest  may  present  a  certified  » 
copy  thereof  to  the  district  court  of  the  county  in  which  the 
injury  occurred,  and  have  a  decree  rendered  therein  in  ac- 
cordance with  the  award.  Wrhile  the  statute  does  not  spe- 
cifically provide  that  the  commissioner  shall  certify  to  the 
copy  of  the  award  of  the  arbitrators  for  this  purpose,  such 
is  the  necessary  inference  from  the  statutory  requirement 
that  same  be  filed  with  him.  He  therebv  becomes  the  cus- 
todian  thereof.  While  the  instrument  signed  by  the  arbi- 
trators necessarily  includes  the  finding,  order,  and  award 
thereof,  it  does  not  become  effectual  as  such  until  filed  with 
the  commissioner.  The  statute  makes  no  provision  for  no- 
tice to  the  parties  of  the  award,  nor  for  publicity  thereof 
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until  the  same  is  filed  with  the  commissioner.  The  dutv  of 
the  arbitrators,  after  completing  their  investigation  and 
signing  their  award,  is  to  cause  the  same  to  be  filed  with  the 
commissioner.  We  think  the  legislature  obviously  contem- 
plated that  "the  award"  should  date  from  the  time  of  its 
filing  with  the  commissioner,  and  that  the  aggrieved  party 
may  have  five  days  thereafter,  to  apply  to  the  commissioner 
for  a  review  thereof.  The  statute  requires  that  the  hearing 
before  the  arbitrators  be  in  the  city,  town,  or  place  where 
the  injury  occurred.  This  may,  of  course,  be  in  a  part  of 
the  state  remote  from  the  office  of  the  commissioner,  and 
the  time  intervening  between  the  signing  and  dating  of  the 
finding  of  the  arbitrators,  and  publicity  thereof  by  filing 
with  the  commissioner,  may  reduce  the  time  allowed,  upon 
appellee's  theory,  in  which  to  apply  to  the  commissioner 
for  review,  to  much  less  than  five  days.  This  could  hardly 
have  been  contemplated  by  the  legislature.  Thus  construed, 
appellant's  application  was  filed  with  the  commissioner 
within  the  time  required* 

II.     The  court  below  did  not  review  the  findings  of  the 
commissioner  upon  the  merits,  but  based  its  decision  solely 
upon  the  ground  that  the  commissioner  was  without  juris- 
diction to  review  the  award  of  the  arbitra- 
2-  ^*vant-and       *ors'     ^e  have'  therefore,  no  question   be- 
Smpensation      *ore  us  involving  the  merits.     The  district 
^courts!™       court  may  confirm  or  set  aside  the  order  of 

the  industrial  commissioner,  if  it  finds  that 
he  has  committed  error  in  one  or  more  of  the  particulars 
designated  by  Chapter  270,  Acts  of  the  Thirty-seventh  Gen- 
eral Assembly.  This  court  is  limited  in  its  review  upon  ap- 
peal to  questions  decided  by  the  lower  court.  Having  held 
that  the  court  erred  in  its  finding  that  the  commissioner  was 
without  jurisdiction  to  review  the  award  of  the  arbitrators, 
it  follows  that  its  judgment  and  decree  must  be — Reversed. 

Ladd,  C.  J.,  Evans  and  Gaynor,  J  J.,  concur. 
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In  re  Estate  of  L.  C.  Burgin,  Deceased. 

Bessie  M.  Taggart  et  al.,  Appellees,  v.  Ella  M.  Burgin, 

Appellant. 

EVIDENCE:     Opinion  Evidence— Non-Expert  Opinion  as  to  Mental 

1  Competency  Confined  to  Facts  Detailed.  A  non-expert  witness 
must  base  his  opinion  as  to  mental  unsoundness  upon  the  facts 
in  evidence  previously  detailed  by  him. 

WILLS:     Testamentary  Capacity — Knowledge  of  Financial  Condition 

2  of  Contestants.  In  the  absence  of  knowledge  on  the  part  of 
testator  as  to  the  financial  condition  of  those  having  claims  upon 
his  bounty,  evidence  of  their  financial  condition  is  inadmissible. 

WILLS:     Testamentary  Capacity — Soundness  of  Mind — ^Reasonable- 

3  ness  of  Will — Misleading  Instruction,  In  determining  the  rea- 
sonableness of  a  will,  as  bearing  upon  the  question  of  testa- 
tor's mental  unsoundness,  evidence  relative  to  the  members  of 
his  family,  their  relationship,  age,  condition  in  life,  extent 
of  their  property,  their  need  or  lack  of  need  of  his  bounty,  and 
his  personal  relations  with  them,  may  always  be  shown,  and 
taken  into  consideration  by  the  jury;  but  an  Instruction  which 
allows  the  jury  to  take  into  consideration  such  matters,  with- 
out informing  the  jury  in  what  way  such  facts  and  circum- 
stances bear  upon  the  question  of  the  testator's  unsoundness, 
is  incomplete,  misleading,  and  erroneous. 

Appeal  from  Clay  District  Court. — D.  F.  Coyle,  Judge. 

March  24,  1919. 

Rehearing  Denied  July  7,  1919. 

This  controversy  involves  a  contest  of  the  will  of  L. 
0.  Burgin,  deceased.  Judgment  was  entered  upon  the  ver- 
dict of  the  jury,  finding  that  the  testator  was  of  unsound 
mind  at  the  time  the  will  was  executed.  Proponent  ap- 
peals.— Reversed. 

Buck  &  Kirkpatrick,  Francis  &  Owen,  and  Cosson  d 
Francis,  for  appellant. 

Heald  d  Cook  and  E.  A.  Marling,  for  appellees. 
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Stevens,  J. — I.  The  will  in  question  was  executed 
April  17,  1908,  and  filed  for  probate  February  17,  1916. 
The  proponent  is  the  surviving  widow  of  the  testator,  and 
the  contestants  are  his  daughters  and  only  heirs  at  law. 
Testator  was  possessed  of  considerable  property,  and,  short- 
ly after  the  will  was  executed,  was,  upon  hearing  before  the 
commissioners  of  Clay  County,  committed  to  the  asylum  at 
Cherokee,  where  he  remained  until  his  death.  The  question 
of  the  sufficiencv  of  the  evidence  to  sustain  the  verdict  is  not 
involved. 

Appellant  relies  for  reversal  upon  alleged  errors  of  the 
court  in  the  admission  of  evidence,  and  its  instructions  to 
the  jury.     A  non-expert  witness,  who  testified  that,  in  his 

opinion,  testator  was  of  unsound  mind  at 
i.  evidence:  the  time  the  will  was  executed,  answered. 

opinion    evi- 
dence:  non-       upon  cross-examination,  that  he  based  his 

expert  opln-  u  .11 

ion  as  to  men-,   opinion  partly  upon  matters  detailed,  and 

tal   compe- 
tency  con-  partly  upon  matters  not  referred  to  in  his 

fined  to  facts       ^         J       * 

detailed.  testimony.      Counsel    for    appellant    moved 

that  the  testimony  of  this  witness  be  strick- 
en. It  is  a  settled  rule  in  this  state  that  a  non-expert  wit- 
ness must  base  his  opinion,  when  called  upon  to  testify 
touching  mental  unsoundness,  upon  the  facts  previously 
detailed  by  him  in  evidence.  The  motion  to  strike  should 
have  been  sustained.  In  re  Will  of  Gorman,  72  Iowa  84; 
Spiers  v.  Hendershott,  142  Iowa  446;  Bales  v.  Bales,  164 
Iowa  257. 

II.  Evidence  of  the  financial  condition  of  contestants 
was  received  in  evidence,  over  proper  objections  of  counsel 
for  proponents.     The  objection  urged  to  this  testimony  is 

that  it  was  not  shown  that  the  testator,  at 

2*  mentary  ca***      ^e   ^me   ne  s^ie(^   *ne  w^    na(*  knowledge 

edgetyof  flnan-    °*   *ne   financial    condition   of   contestants. 
S?!conStonti     This  evidence  was  offered  for  the  purpose 

of  throwing  light  upon  the  reasonableness 

Vol.    186   Ta. — 59. 
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or  unreasonableness  of  the  will,  ami  was  admissible  only 
upon  a  showing  that  the  testator  had  knowledge  thereof. 
Direct  evidence  of  knowledge  was,  of  course,  not  required. 
— it  might  be  inferred  from  other  facts  and  circumstances. 
In  the  absence  of  knowledge  of  the  financial  condition  of. 
those  having  claims  upon  his  bounty,  evidence  of  their  finan- 
cial condition  is  not  admissible.  Stutsman  v.  SJiarpless,  125 
Iowa  335,  336;  Philpott  i\  Jones,  164  Iowa  730.  Nothing 
is  shown  in  this  case  except  that  the  daughters  lived  in 
Spencer,  at  the  time  the  will  was  executed,  and  that  the 
husband  of  one  was  a  switchman,  and  of  the  other,  a  bank 
cashier.  It  did  not  appear  that  he  had  knowledge  of  the 
extent  or  value  of  the  property  of  either,  some  of  which 
consisted  of  Dakota  farm  land.  The  showing  of  knowledge 
was  not  sufficient. 

III.  Counsel  also  contend  that  some  of  the  witnesses 
were  permitted  to  express  their  opinion  upon  the  ultimate 
question  to  be  determined  by  the  jury.  Some  of  the  ques- 
tions answered  by  the  witnesses  were  of  doubtful  compe- 
tency ;  but  we  are  inclined  to  the  opinion  that,  if  error  was 
committed  in  this  respect,  it  was  not  prejudicial.  But  see 
Tn  re  Jahn's  Will,  184  Iowa  416;  and  Cases  cited. 

IV.  The  court  instructed  the  jury  that  it  might,  in 
determining   the    question    of   the   soundness    of   mind    of 
testator  at  the  time  the  will  was  executed,  take  into  con- 
sideration the  members  of  his  family,  those 

3.  wills:  tes-       having    natural    claims    upon    his    bounty, 
pacity:  their  relationship,  age,  condition  in  life,  ex- 

soundness  of 

mind :   rea-         tent  of  their  propertv,  their  need  or  lack  of 

sonableness  of 

win:  mis-  need  of  his  bounty,  his  personal  relations 

leading  instruc-  * 7  r 

t,on-  with  them, — whether  friendly  or  otherwise, 

— as  bearing  upon  the  question  of  the  tes- 
tator's mental  soundness.  These  matters  mav  always  be 
shown  as  bearing  upon  the  reasonableness  or  unreasonable- 
ness of  the  will,  which  is  a  circumstance  to  be  given  some 


July  1919]  In  ee  Estate  of  Leigh.  931 

weight  by  the  jury  in  determining  the  mental  soundness  of 
the  testator  at  the  time  of  its  execution.  Manatt  v.  Scott, 
106  Iowa  203;  Hoice  v.  Richards,  112  Iowa  220;  Mileham 
v.  Montague,  148  Iowa  476;  &  evening  v.  Smith,  153  Iowa 
639.  If  a  will  is  shown  to  be  an  unreasonable  one,  or  one 
that  a  sane  person  would  not  be  likely  to  make,  the  jury 
may  treat  this  fact  as  bearing  upon  the  question  of  the  tes- 
tator's mental  soundness.  The  instruction  complained  of 
does  not  inform  the  jury  in  what  way  the  facts  and  circum- 
stances enumerated  therein  bear  upon  the  question  of  tes- 
tator's mental  soundness,  and  was,  therefore,  incomplete 
and  misleading.  For  the  reasons  indicated,  the  judgment 
of  the  court  below  must  be,  and  is, — Reversed. 

Ladd,  C.  J.,  Gaynor  and  Preston,  JJ.,  concur. 


In  re  Estate  of  John  B.  Leigh. 

First  Presbyterian  Church  of  Mt.  Vernon,  Appellee,  v. 
William  Dennis,  Executor,  Appellant. 

TRIAL:    Method  of  Trial — Claims — Trial  Without  Jury.    A  claim, 

1  whether  legal  or  equitable,  can  be  presented  to  the  court  in  pro- 
bate proceeding  for  allowance,  and .  when  the  issues  are  made 
up,  if  either  party  claims  that  the  case  should  be  tried  in 
equity,  it  is  open  to  him  to  raise  that  objection,  and  ask  to 
have  it  set  down  for  trial  without  a  jury. 

APPEAL  AND  ERROR:     Waiver  Affecting  Right— Mode  of  Trial  Be- 

2  low.  The  right  to  make  an  objection  that  a  claim  in  a  probate 
proceeding  should  be  tried  in  equity  was  waived  where,  when 
the  issues  were  made  up,  it  was  not  raised,  and  there  was  no 
request  made  to  have  the  case  set  down  for  trial  without  a 
jury. 

APPEAL  AND  ERROR:     Review — Presumptions — Claim  in  Probate— 

3  Theory  of  Claim.  Where  a  claim  in  probate  was  based  on  the 
theory  that  there  was  a  trust,  and  the  claim  was  allowed,  it 
will  be  presumed  that  it  was  established  on  that  theory. 
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EVIDENCE:     Relevancy,  Materiality,  and  Competency — Declaration 

4  of  Trust — Consideration.  A  note,  taken  back  and  exchanged  for 
a  declaration  of  trust,  and  the  details  of  the  transaction  of 
trust,  are  admissible  on  the  issue  of  consideration,  in  an  action 
on  a  declaration  of  trust. 

CONTRACTS:     Consideration — Maintenance  Fund  for  Church  Organ. 

5  A  pledge  to  a  church  of  an  endowment  fund  for  the  mainte- 
nance of  an  organ,  conditioned  on  the  promise  of  a  gift  of  an 
organ,  which  was  thereafter  given,  is  supported  by  consid- 
eration. 

TRUSTS:     Construction    and   Operation — Consideration — Declaration 

6  of  Trust  upon  Surrender  of  Note.  Where  the  pledgor  of  a  fund 
for  the  maintenance  of  a  church  organ  gives  his  note  to  the 

*-  church,  and,  on  surrender  of  the  note,  makes  a  declaration  of 
trust  in  favor  of  the  church,  said  declaration  is  supported  by 
the  same  consideration  as  was  the  pledge. 

TRUSTS:     Construction  and  Operation — Complete  Voluntary  Trust — 

7  Consideration  Not  Required.  A  complete  voluntary  trust,  being 
completely  created,  the  subject-matter  designated,  and  the  trus- 
tee and  beneficiary  having  been  named,1  and  the  limitation  and 
trust  being  fully  and  perfectly  declared,  requires  no  consid- 
eration for  its  validity. 

Appeal  from  Linn  District  Cowrt. — W.  N.  Treichler,  Judge. 

July  7,  1919. 

The  plaintiff  church  filed  a  claim  against  the  estate  of 
John  B.  Leigh,  to  recover  the  amount  of  a  fund  alleged  to 
have  been  held  in  trust  for  its  benefit  by  the  said  Leigh  in 
his  lifetime.  The  trial  court  found  for  the  plaintiff,  and  the 
defendant  appeals.  The  material  facts  are  stated  in  the 
opinion. — Affirmed. 

«  F.  L.  Anderson  and  C.  W.  Kepler  &  Son,  for  appellant. 

Dawley,  Jordan  &  Dawley,  for  appellee. 

Weaver,  J. — The  plaintiff  church  is,  and  for  many  years 
has  been,  an  organized  society  for  religious  work  and  wor- 
ship in  the  town  of  Mt.  Vernon.    Among  its  adherents  and 
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supporters  for  a  considerable  period  of  time  was  the*  de- 
ceased, John  B.  Leigh.  He  was  a  man  of  some  means,  and 
manifested  a  spirit  of  liberality  in  sustaining  the  church 
of  his  choice.  Some  years  prior  to  the  transaction  now  in 
question,  one  Armstrong  was  also  a  leading  member  and 
elder  of  the  local  church.  A  son  of  this  person,  J.  H.  Arm- 
strong, having  grown  up  in  the  community,  made  his  way 
to  Chicago,  where  he  prospered  and  acquired  a  degree  of 
wealth. 

About  the  ^opening  of  the  year  1911,  J.  H.  Armstrong 
visited  Mt.  Vernon,  and  while  there,  made  a  tentative  sug- 
gestion to  some  members  of  the  plaintiff  church  of  his  will- 
ingness, upon  certain  conditions,  to  furnish  and  install  a 
pipe  organ  in  the  church  building,  at  his  own  expense.  Aft- 
er some  discussion,  the  matter  took  the  form  of  a  definite 
proposal  by  Armstrong  to  furnish  the  organ,  on  condition 
that  a  permanent  endowment  fund  was  established,  the 
income  from  which  should  be  used  in  paying  the  expenses 
attendant  upon  the  maintenance  and  use  of  the  instrument. 

Leigh  does  not  appear  to  have  been  present  when  this 
offer  was  first  considered  on  the  part  of  the  church,  and  at 
a  meeting  of  the  session  and  trustees,  a  committee  was  ap- 
pointed to  lay  it  before  him.  After  an  interview  with  him. 
the  committee  reported  that  it  had  been  authorized  by 
Leigh  to  say  to  Armstrong  that  be  (Leigh)  "would  take  care 
of  the  endowment  part  of  the  proposition,  and  that  the 
donor  should  govern  himself  accordingly."  At  a  meeting 
of  the  congregation,  the  above  report  was  read,  and  a  res 
olution  adopted,  approving  the  action  of  the  session  and 
trustees,  and  authorizing  the  board  "to  accept  the  offer  and 
convey  the  thanks  of  the  church  to  the  donors." 

This  action  being  reported  to  Armstrong,  he  wrote  to 
Leigh  a  letter,  under  date  of  January  19,  1911.  After  some 
words  of  a  complimentary  and  reminiscent  character,  he 
said: 
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4*A  few  years  ago,  1  placed  a  large  pipe  organ  in  the 
chapel  of  Cornell  College,  in  memory  of  my  mother.  This 
was  before  my  father  died.  Knowing  that  the  Presbyterian 
Church  of  Mt.  Vernon  is  without  an  organ,  and  realizing 
how  much  that  church  was  to  my  father  and  mother,  as  well 
as  to  me  in  the  days  of  my  youth,  I  have  felt  it  to  be  a  priv- 
ilege, as  well  as  a  pleasure,  to  offer  a  pipe  organ  as  a  gift 
to  the  church,  providing  the  officers  of  the  church  could  as- 
sure me  that  a  permanent  fund  from  an  endowment  would 
be  at  their  command,  sufficient  to  provide  for  an  organist, 
music,  and  upkeep  of  the  organ.  Today  I  am  in  receipt  of 
copy  of  the  official  and  church  action  of  January  15,  1911, 
of  which,  no  doubt,  3011  have  a  copy,  and  I  hasten  to  assure 
you  of  my  keen  appreciation  of  your  cordial  and  generous 
response  to  the  committee,  wherein  you  assured  them  that 
you  would  take  care  of  the  endowment  part  of  the  proposi 
tion,  and  that  I  might  govern  myself  accordingly.  Now 
that  you  have  made  the  way  clear  to  provide  a  permanent 
endowment  fund,  the  income  from  which  is  to  care  for  the 
pipe  organ,  to  pay  for  an  organist,  and  to  pay  for  appropri- 
ate music,  I  am  ready  to  carry  out  my  proposition  to  buy 
for  the  Presbyterian  Church  of  Mt.  Vernon,  a  pipe  organ. 
*  *  *  Your  proposition,  as  above  outlined,  is  certainly  a 
most  worthy  one  for  establishing  in  perpetuity  a  fund  which 
will  assure  the  congregation  of  the  Presbyterian  Church 
music  of  a  suitable  and  beautiful  character,  as  a  memorial 
that  will  honor  your  good  name  for  all  time  to  come;  and 
while  you  live,  not  only  the  people  of  the  church,  but  the 
citizens  in  general,  will  be  proud  of  you,  as  well  as  of  your 
carefully  thought-out  liberality." 

On  February  2,  1911,  Leigh  responded  to  this  letter, 
saying : 

"Your  most  kindly  letter  of  January  19th  received,  with 
thanks  for  your  kind  expressions.     It  reminds  me  of  old 
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times.  As  regards  the  church,  1  will  make  this  a  pen>etuity 
fund,  as  I  told  the  church  committee." 

The  board  of  trustees  also  notified  Armstrong  in  writ- 
ing of  the  action  of  the  church  accepting  his  offer.  Acting 
upon  this  arrangement,  Armstrong  did  furnish  and  install 
the  organ.  Later,  it  being  thought  desirable  to  put  the 
agreement  into  a  more  formal  writing,  the  church,  acting 
by  its  official  representatives,  entered  into  a  written  agree- 
ment with  Leigh  and  wife,  in  substance  as  follows : 

After  reciting  by  way  of  preamble  the  offer  of  Arm- 
strong to  furnish  the  organ,  on  the  assurance  that  a  "per- 
manent and  adequate  means  should  be  provided  in  per- 
petuity for  the  upkeep  of  said  organ  and  for  appropriate 
music  and  accompanist,"  and  that  Leigh  and  wife  had  given 
their  assurance  of  willingness  "to  provide  such  necessary 
funds  in  perpetuity,"  and  that  Armstrong,  acting  upon  such 
assurance,  had  placed  the  organ  in  the  church,  at  his  own 
cost  and  expense,  it  was  therefore  declared  that: 

"We,  John  B.  Leigh  and  Elizabeth  A.  Leigh,  his  wife, 
in  conformity  with  such  assurance  heretofore  made,  do 
hereby  give,  devise,  and  bequeath  in  perpetuity  to  the  said 
board  of  trustees  of  the  Presbyterian  Church,  the  same  to 
be  a  perpetual  memorial  to  ourselves,  the  sum#of  $8,000  for 
the  purposes  heretofore  set  forth,  and  upon  condition  that 
the  said  sum  shall  never  at  any  time,  as  principal,  be  used 
for  said  purposes,  but  that  the  same  shall  at  all  times  be 
invested  in  suitable  and  safe  securities,  such  as  real  estate 
mortgages  or  securities  of  like  character,  but  that  the  emol- 
uments and  profits  thereof  shall  be  used  for  the  purposes 
and  to  the  ends  hereinbefore  set  forth,  and  for  no  other 
purposes  whatsoever." 

To  this  writing  an  addendum  was  made,  before  its  ex- 
ecution, by  which  Leigh  and  wife  undertook  to  pay  to  the 
church,  for  the  purposes  above  specified,  the  sum  of  $400 
per  annum,  during  the  life  of  John  B.  Leigh,  and  at  his 
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death,  the  principal  sum  of  98,000  was  to  be  paid  over  to 
the  board  of  trustees  for  the  church.  This  paper  was  signed 
by  Leigh  and  wife  and  by  the  president  and  secretary  of  the 
board  of  trustees  for  the  church.  This  instrument  having 
been  sent  to  Armstrong  for  examination,  he  submitted  it  to 
counsel,  who  expressed  the  opinion  that  there  was  doubt 
whether  the  agreement  would  be  legally  effectual,  so  far  as 
it  related  to  the  principal  sum  of  98,000,  except,  perhaps, 
as  a  testamentary  provision.  Counsel  further  advised  that, 
to  carry  out  the  wishes  of  all  parties,  it  would  be  better 
"that  the  endowment  fund  be  conveyed  now  to  the  trustees, 
and  surround  the  conveyance  with  the  conditions  imposed 
*  *  *.  This  would  be  a  comparatively  simple  matter  to 
arrange.  However,  if  the  donors  do  not  wish  to  turn  over 
the  principal  until  after  their  death,  they  could  insure  the 
fund  coming  to  the  trustees  better  by  executing  their  note 
and  delivering  the  same  to  the  trustees,  wrhich  would  become 
a  proper  charge  against  the  estate  of  donors." 

This  advice  was  transmitted  by  Armstrong  to  the  of- 
ficers of  the  church,  asking  them  to  lay  it  before  Leigh,  and 
saying : 

"I  know  he  is  not  only  anxious,  but  will  be  determined 
to  have  this  matter  placed  where  there  can  l>e  no  question 
whatever  abrfut  this  endowment  fund  being  placed  in  the 
hands  of  the  trustees  of  the  Presbyterian  Church  of  Mt. 
Vernon.  It  would  seem  that  either  of  the  two  suggestions 
of  our  attorney  would  meet  the  approval  of  Mr.  and  Mrs. 
Leigh.  In  case  they  should  choose  the  latter,  i.  e.,  rather  giv- 
ing their  note  and  delivering  the  same  to  the  trustees  now 
for  98,000,  they  could  do  so  at  5  per  cent  interest  until  such 
time  as  one  or  both  pass  away.  The  interest  would  amount 
to  just  9400,  the  amount  of  the  annual  payment  during  their 
life." 

Thereafter,  and  to  carry  out  the  suggestions  of  Arm- 
strong and  his  counsel,  other  papers  were  signed  and  deliv- 
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ered  as  follows:    Leigh  and  wife  made  and  delivered  their 
note  in  the  following  form : 

"In  consideration  of  Frank  H.  Armstrong  of  Chicago. 
Illinois,  having  provided  and  installed  at  his  codt  a  pipe 
organ  in  the  Presbyterian  Church  of  Mt.  Vernon,  Iowa,  said 
pipe  organ  being  established  as  a  permanent  memorial  to 
the  memorv  of  the  deceased  father  and  mother  of  said  Arm- 
strong,  therefote,  the  undersigned  being,  desirous  that  per- 
manent and  adequate  means  should  be  provided  in  perpe- 
tuity for  the  upkeep  of  said  organ  and  all  subsequent  organs 
that  may  hereafter  be  installed  in  said  church,  and  further 
for  providing  appropriate  music  and  accompanist  for  the 
Presbyterian  Church  of  Mt.  Vernon,  Iowa,  we,  the  under- 
signed, John  B.  Leigh  and  his  wife,  Elizabeth  A.  Leigh,  here- 
by agree  to  provide  a  fund,  the  amount  of  which  is  herein- 
after stated,  and  the  income  thereof  only  shall  be  available 
for  the  purposes  above  mentioned.  Said  fund  and  the  in- 
come therefrom  shall  constitute  a  perpetual  memorial  to 
ourselves.  *  j      *: 

"We  therefore  each  or  either  of  us  herebv  on  demand 
promise  to  pay  to  the  order  of  the  board  of  trustees  of  the 
Presbyterian  Church  of  Mt.  Vernon,  Iowa,  the  sum  of  $8,- 
000,  value  received,  with  interest  from  date  hereof  at  the 
rate  of  5  per  cent  per  annum. 

"Dated  this  1st  day  of  January,  1912. 

"Witness:  J.  B.  Leigh 

"W.  E.  Platner.  Elizabeth  A.  Leigh." 

To  this  instrument  the  following  receipt  was  attached: 

"The  undersigned,  being  trustees  of  the  Presbyterian 
Church  of  Mt.  Vernon,  Iowa,  hereby  acknowledge  receipt  of 
the  sum  of  $8,000,  from  John  B.  Leigh  and  Elizabeth  A. 
Leigh,  in  full  settlement  of  the  foregoing  obligation. 

"Dated  at  Mt.  Vernon,  Iowa,  this  1st  dav  of  Januarv, 
1912. 

"Witness:  John  J.  Smyth,  Chairman 

"W.  E.  Platner.  W.  H.  Kelly,  Sec.  Board." 
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Following  the  foregoing  note  aiid  receipt  was  an  in- 
strument entitled: 

"Acknowledgment  of  Receipt  of  Trust  Fund. 
"John  B.  Leigh,  of  Mt.  Vernon,  Iowa,  hereby  acknowl- 
edges receipt  of  the  sum  of  $8,000  from  the  board  of  trus- 
tees of  the  Presbyterian  Church  of  Mt.  Vernon,  Iowa,  same 
to  be  held  as  a  trust  fund  during  the  lifetime  of  the  said 
John  B.  Leigh,  said  fund  to  be  invested,  and  of  the  proceeds 
therefrom  the  sum  of  |400  shall  be  retained  by  the  said 
John  B.  Leigh,  it  being  mutually  agreed  that  no  additional 
charge  be  made  for  services  as  trustee.  This  trust  shall 
continue  during  the  lifetime  of  the  said  John  B.  Leigh.  Up- 
on termination  of  the  trust,  the  principal  sum  shall  at  such 
be  returned  to  the  board  of  trustees  of  the  Fresbyterian 
Church  of  Mt.  Vernon,  Iowa. 

"Dated  at  Mt.  Vernon,  Iowa,  this  1st  day  of  January, 
1912. 

"Witness : 

"W.  E.  Platner.  J.  B.  Leigh." 

Also  the  following  receipt: 

"Received  from  the  trustees  of  the  Presbyterian  Church 
of  Mt.  Vernon,  Iowa,  the  sum  of  $8,000,  which  I  hold  as 
trustee  for  said  church. 
"Witness : 

"W.  E.  Platner.  J.  B.  Leigh." 

No  actual  cash  was  paid  or  turned  over  by  or  between 
the  parties;  but,  as  we  understand  the  testimony,  the  de- 
ceased having  given  his  note  or  written  promise  to  pay,  it 
was  accepted  by  the  board  of  trustees  as  the  equivalent  of 
money  to  that  amount,  and  as  such  it  was  then  redelivered 
to  Leigh,  who  received  it  as  money  constituting  the  fund 
of  which  he  declared  or  acknowledged  himself  the  trustee. 
The  validity  of  the  transaction  and  the  obligation  of  such 
trust  are  not  shown  to  have  been  questioned  or  denied  by 
him  at  any  time  during  the  remainder  of  his  life.     It  does 
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appear  that,  two  years  later,  Leigh  complained  that  his  in- 
come was  not  sufficient  to  enable  him  to  pay  the  stipulated 
annual  charge  of  $400  without  embarrassment,  and  he  asked 
to  be  relieved  therefrom.  He  also  wrote  Armstrong,  asking 
him  as  a  favor  to  take  care  of  the  installments  for  1913  and 
1914;  but  on  neither  occasion  did  he  express  any  purpose 
to  repudiate  the  trust,  but  impliedly,  if  not  expressly,  ad- 
mitted his  liability  for  the  principal  fund. 

Leigh  died  in  February,  1914,  and  the  appellant  herein 
became  the  executor  of  his  will.  The  church,  by  its  counsel, 
filed  a  claim  against  the  estate  for  payment  of  the  trust 
fund,  as  provided  in  the  foregoing  "Acknowledgment  of 
Receipt  of  Trust  Fund7'  and  the  attached  receipt  given  by 
said  Leigh. 

The  executor  appeared  to  said  claim,  and  denied  that 
deceased  had  at  any  time  received  or  become  responsible  for 
the  alleged  trust  fund,  or  that  his  estate  was  in  any  manner 
indebted  to  the  church. 

*  A  jury  was  impaneled  for  the  trial  of  these  issues,  and 
the  testimonv  offered  disclosed  the  facts  hereinbefore  re- 
lated,  without  any  substantial  dispute.  At  the  close  of  the 
.evidence,  defendant  moved  for  a  directed  verdict  in  his  favor 
on  the  grounds : 

1.  That  decedent  is  shown  not  to  have  received  or  held 
in  trust  any  money  belonging  to  the  plaintiff,  and  at  his 
death  had  in  his  possession  no  money  or  property  of  the 
plaintiff;   and 

2.  That  the  agreement  or  promise,  if  any,  relied  upon 
by  plaintiff  appears  to  have  been  without  consideration, 
and  there  was  no  completed  gift  or  declaration  of  trust. 

The  motion  was  denied,  and  error  is  assigned  on  the 
ruling.  Plaintiff's  motion  for  a  directed  verdict  in  its  favor 
was  then  sustained,  and  verdict  returned  accordingly,  estab- 
lishing the  claim.    Error  is  also  assigned  on  this  ruling. 

I.     Objection  is  first  made  that  this  is  an  action  at  law, 
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and  that  plaintiff  was  allowed  to  recover  as  upon  an  ac- 
counting for  an  alleged  trust,  which  is  properly  a  matter 

of  equitable  cognizance.     The  point  is  not 

1.  trial:  well  made.    Without  regard  to  the  legal  or 

method  of  ... 

trial:   claims:    equitable  character  of  the  claim,  it  was  the 

trial   without         ^  9 

J«ry-  plaintiff's  unquestionable  right  to  present 

its  claim  to  the  court  in  the  probate  pro- 
ceedings for  allowance.  If,  when  the  issues  were  made  up, 
either  party  desired  to  insist  that  the  case  should  be  tried  in 
equity,  it  was  open  to  him  to  raise  the  abjection,  and  ask 

to  have  it  set  down  for  trial  without  a  jury. 

2.  appeal  and        No  question  of  that  kind  appearing  to  have 

error:    waiver  -. 

affecting  right :    been  raised,  the  objection  must  be  regarded 

mode  of  trial  7  *  ° 

below.  as  waived. 

II.  The  further  point  is  made  that 
while  plaintiff  brought  its  action  upon  the  declaration  of 
trust  executed  by  Leigh,  it  was,  in  fact,  permitted  to  recov- 
er upon  the  promissory  note  which  I^eigh  gave,  but  took 

back,   in   exchange   for  the   declaration  of 

3.  appeal  and        trust  extended  by  him.    Such  is  not  the  rec- 

error  :    re- 
view:   pre-         ord.     The  plaintiff's  alleged  right  of  action 

sumptions: 

claim  in  pro-       was  based  on  the  theory  that  there  was  a 

bate :    theory  ^ 

of  claim.  completed  or  perfected  trust,  and  that,  up- 

on the  death  of  Leigh,  his  estate  became 
chargeable  with  the  amount  of  the  trust  fund  in  favor  of 
the  church  as  the  beneficiary  of  the  trust ;  and  it  was  upon 
that  theory  that  we  must  presume  the  claim  was  established. 

The  note  and  the  details  of  the  transaction 

4.  evidence:  of  trust  were,  however,  admissible  in  evi- 

relevancy,  ma- 
teriality, and       dence  as  having  a  bearing  upon  the  issue  of 

competency :  °  ° 

declaration  of     consideration. 

truBt :    consid- 
eration, ijj.     The  one  proposition  most  strenu- 
ously contended   for  is  that,  as  no  money 
passed  from  the  church  to  Leigh,  and  as  no  property  or 
thing  of  value  was  delivered  to  him  except  his  own  note, 
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there  was  no  consideration  for  Leigh's  undertaking,  and  the 

trust  was,  at  best,  a  mere  promise  to  make 
5.  contbacts  :        a  gift,  and  of  no  valid  force  or  effect. 

consideration : 

maintenance  There  are  several  good  and  sufficient 

fond  for  church  ° 

organ.  reasons    why    the   defense    cannot    prevail. 

In  the  first  place,  a  very  substantial  consid- 
eration for  Leigh's  undertaking  is  clearly  shown.  His  un- 
dertaking to  care  for  or  provide  the  endowment  fund  was 
the  express  consideration  or  inducement  for  Armstrong  to 
supply  the  church  with  a  pipe  organ.  That  consideration 
and  inducement  were  acted  upon,  and  the  improvement  of 
the  church  by  the  installment  of  the  organ  was  accom- 
plished. It  is  immaterial  that  the  promised  endowment  was 
for  the  benefit  of  the  church,  rather  than  of  Armstrong; 
for  Armstrong  could  properly  condition  his  gift  of  the  or- 
gan upon  the  raising  of  the  endowment,  to  secure  its  use- 
fulness to  the  church;  and  the  person  or  persons  undertak- 
ing to  supply  the  endowment,  in  order  to  induce  the  gift, 
are  not  in  a  position  to  raise  the  question  of  consideration. 
The  pledge  of  an  endowment  was  intended  to  induce  Arm- 
strong to  part  with  his  property,  and  at  the  same  time  to 
secure  a  desired  improvement  to  the  church  building;  and, 
such  pledge  having  been  acted  upon,  the  obligation  became 
enforcible,  according  to  the  most  familiar  principles  of  the 
law  of  contracts.  The  organ  having  been  installed,  and  the 
obligation  of  Leigh  to  provide  the  endowment  being  com- 
plete, it  only  remained  for  him  to  pay  over  the  amount  he 
had  agreed  to  contribute,  or  to  evidencfe  such  obligation  in 
such  formal  and  businesslike  manner  as  would,  in  due  time, 
secure  its  payment.  This,  in  evident  good  faith,  he  sought 
to  do,  and  to  that  end  execruted  first  an  instrument  which 
was  thought  to  be  somewhat  defective  in  form ;  whereupon 
the  declaration  of  trust  was  substituted,  under  circumstan- 
ces already  detailed. 

In  its  final  form,  the  declaration  is  supported  by  the 
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same  consideration  which  supported  the  original  promise 
or  pledge.    Leigh  had  made  himself  a  debtor  upon  a  valid 

obligation  to  the  church;  and  by  agreement 

6*  £ruXn  Sid      with  the  church>  that  obligation  was  to  be 

3J£Sltton:: con"    met  by  ^H  setting  apart  the  required  sum, 

truitrau*on  °f     which  he  wa*  to  hold  in  trust  for  the  benefit 

surrender  of       of  the  chureh  during  the  remainder  of  his 

life.  His  note,  when  made  and  delivered  to 
the  church,  was  property  in  the  hands  of  the  latter,  and  its 
return  to  him  as  trustee  was  a  sufficient  designation  and 
setting  apart  of  such  sum  as  a  trust  fund,  to  be  accounted 
for  as  provided  in  the  declaration  of  trust,  as  much  so,  in 
fact,  for  all  the  purposes  of  the  law  as  if,  instead  of  the  mak- 
ing and  transfer  of  the  note,  Leigh  had  first  paid  and  de- 
livered the  sum  of  $8,000  in  actual  money  to  the  church, 
which  thereupon  returned  it  to  him  in  trust  for  the  purposes 
named. 

IV.  Moreover,  it  is  to  be  said  that  a  consideration 
moving  from  the  beneficiary  is  not  necessary  to  a  valid  and 
enforcible  voluntary  trust.     Even  as  a  completed  gift  is 

valid  in  law  and  equity,  so  also  is  a  com- 
7.  trusts:  con      pleted  trust,  even  though  its  sole  purpose 

struction   and        f  -  ,  ,  „  • 

operation:  is  to  confer  a  voluntary  benefit  upon  the 

complete   vol- 
untary trust:      cestui  que  trust.     True,  the  court  will  not 

consideration 

not  required.  attempt  to  perfect  an  incomplete  gift  or  in- 
complete voluntary  trust,  but  it  will  not  re- 
fuse to  confirm  the  validity  of  either  gift  or  trust,  where 
nothing  remains  to  be  done  to  designate  the  subject  of  the 
gift  or  trust  and  set  it  apart  for  the  use  of  the  beneficiary. 
A  "complete''  voluntary  trust  is  not  one  which  has  been 
performed,  but  is  one  which  has  been  completely  created: 
that  is,  the  subject-matter  has  been  designated,  the  trustee 
and  beneficiary  have  been  named,  and  the  limitations  and 
trusts  are  fully  and  perfectly  declared.    39  Cyc.  28. 

The  terms  "complete  and  incomplete,"  and  "executory 
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and  executed,''  as  applied  to  trusts,  have  reference  to  the 
manner  and  perfection  of  their  creation,  rather  than  to  the 
action  of  the  trustee  in  administering  the  proi>erty.  Bouvier 
defines  a  complete  trust  as  one  in  which  the  estates  and 
interest  in  the  subject-matter  of  the  trust  are  completely 
limited  and  defined  by  the  instrument  creating  the  trust, 
and  require  no  further  instruments  to  complete  them.  Ap- 
plying these  definitions  to  the  case  before  us,  it  cannot  be 
doubted  that  the  trust  declared  is  complete.  The  rule  is 
made  no  less  applicable  by  the  fact  that  Leigh,  who  was 
the  creator  of  the  trust,  was  himself  the  trustee. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence  (3d 
Ed.)  Vol.  3,  Sec.  006,  speaking  of  the  creation  of  voluntary 
trusts,  says: 

"While  the  maxim  Ex  nudo  facto  rum  oritur  actio,  op- 
erates in  equity  even  more  strictly  than  at  the  common  law, 
so  that  a  promise  without  any  valuable  consideration  has 
no  binding  efficacy,  still  a  valid  trust  may  be  created  with- 
out anv  valuable  consideration;  if  a  trust  has  been  com- 
pletely  declared,  the  absence  of  a  valuable  consideration  is 
entirely  immaterial." 

The  author  quoted  then  proceeds  to  say,  with  reference 
to  the  modes  in  which  the  owner  of  property  can  transfer 
it  for  the  benefit  of  another,  that  he  may,  first,  convey  or 
deliver  it  to  the  beneficiary  directly ;  or,  second,  may  make 
a  transfer  of  it  to  a  third  person,  upon  trust  declared  in 
form  of  donee;  or,  third,  may  retain  the  title  and  declare 
himself  trustee  for  the  donee,  and  thus  clothe  the  donee 
with  the  beneficial  estate.  Again,  he  says  that,  if  the  donor 
adopts  this  last  method,  "he  need  not  use  any  technical 
words  or  language  in  express  terms  creating  or  declaring 
a  trust,  but  he  must  employ  language  which  shows  un- 
equivocally an  intention  on  his  part  to  create  a  trust  in  a 
third  person,  or  to  declare  a  trust  in  himself.  It  is  not 
essential  Khowever,  that  the  donor  should  part  with  the  pos- 
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session  in   the  cases  where  he  thus  creates  or  declares  a 
trust." 

We  think  it  would  he  very  difficult  for  any  candid  and 
impartial  reader  of  this  record  to  doubt  that  the  declara- 
tion of  trust  by  the  deceased  measures  fully ^and  fairly  up 
to  the  standard  thus  fixed  by  the  authorities.  The  prec- 
edents for  this  holding  are  quite  numerous.  Many  of  them 
will  be  found  collated  in  the  article  on  Trusts  in  39  Cyc.  1, 
and  in  28  Am.  and  Eng.  Encyc.  Law  (2d  Ed.)  848;  also, 
in  the  footnotes  to  the  sections  quoted  supra  from  Pom- 
eroy's  Equity. 

Indeed,  we  think  no  recognized  authority  is  to  be  found, 
questioning  the  principles  to  which  we  here  give  our  adher- 
ence. None  of  the  cases  cited  by  appellant  announce  any 
other  or  different  doctrine.  Many  of  them  hold  what  we 
have  conceded:  that  the  court  will  not  give  effect  to  an 
imperfect  gift  or  trust;  but  we  are  fully  persuaded  that 
the  trust  in  this  case  is  hot  of  that  description,  and  that  it 
constitutes  a  valid  claim  against  the  estate  of  the  deceased. 
Others  of  these  cases  consider  the  question  of  how  far  vol- 
untary subscriptions  and  promises  to  pay  for  the  benefit  of 
churches  and  schools  are  valid  and  enforcible.  It  is  prob- 
able that  there  has  been  some  confusion  in  the  decisions 
along  this  line;  but  if  so,  the  rule,  so  far  as  this  state  is 
concerned,  appears  to  have  been  settled  in  University  of 
Dcs  Moines  v.  Livingston,  57  Iowa  307;  Brokatv  v.  McEl- 
roy,  162  Iowa  288;  Board  of  Trustees  v.  Xoyes,  165  Iowa 
601. 

But  the  undisputed  facts  in  this  case  conclusively  neg- 
ative the  plea  of  want  of  consideration.  Further  discussion 
is  unnecessary.  We  hold  that  there  was  no  error  in  direct- 
ing a  verdict  for  plaintiff,  and  the  judgment  below  is — Af- 
firmed. 

m 

Laud,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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In  re  Estate  of  Myrtle  Petersen,  Deceased. 

WILLS:  Construction — Bequests — Trusts — "Use  and  Benefit."  A 
devise  to  a  trustee,  "to  be  received  and  held  in  trust  by  her 
for  the  use  and  benefit  of  my  child  until  such  child  becomes  of 
age  and  at  that  time  said  property  shall  go  to  and  become 
vested  in  him.  If  said  child  shall  not  live  until  he  reach  the 
age  of  21  and  leave  no  children  then  share  given  to  vest  in 
trustee  as  her  own,"  did  not  give  said  child  during  his  minority 
the  right  to  the  rents  and  profits  derived  from  the  trust;  and 
the  words  "use  and  benefit"  are  descriptive  of  the  character  of 
the  trustee's  holding,  and  do  not  enlarge  the  rights  of  the 
minor  in  or  to  the  property. 

Appeal  from  Buena  Vista  District  Court. — James  Deland, 

Judge. 

March  21,  1919. 

Rehearing  Denied  July  7,  1919.  j 

Action  to  construe  a  will.  Opinion  states  the  facts. — 
Affirmed. 

Healy  &  Faville,  for  appellant. 

Guy  E.  Mack  and  Price  &  Hanson,  for  appellee. 

Gaynor,  J. — This  is  an  appeal  from  the  action  of  the 
court  in  construing  a  will.  It  appears  that,  on  and  prior 
to  the  10th  day  of  August,  1916,  Myrtle  Wart  Petersen  was 
the  owner  of  certain  real  estate  and  personal  property, 
and  on  that  date  made  a  will.  The  parts  material  to  this 
controversy  only  we  set  out: 

"Second.  I  hereby  devise  and  bequeath  to  my  husband, 
P.  N.  Petersen,  the  statutory  share  of  my  property  of  which 
I  die  seized,  it  being  my  desire  that  he  shall  receive  the 
same  portion  of  my  estate  that  he  would  if  I  did  not  make  a 
will. 

Vol.   186   Ia.— 60. 


040  Ix  re  Estate  of  Petersen.  [18(5  Iowa 

"Third.  I  hereby  devise  and  bequeath  to  my  mother 
all  the  rest  and  residue  of  my  property  granting  to  my  said 
mother  Anna  Wart  all  of  said  property  to  be  received  and 
held  in  trust  by  her  for  the  use  and  benefit  of  my  child  John 
Peter  Petersen  until  such  child  shall  become  of  age  and  at 
that  time,  upon  such  child  coming  of  age  the  said  property 
shall  go  to  and  become  vested  in  him.  If  said  child  shall 
not  live  until  he  shall  reach  the  age  of  twenty-one  years  and 
leave  no  children  then  the  share  herein  given  to  said  trustee 
shall  vest  in  her  absolutely  as  her  own. 

"That  I  hereby  name  and  appoint  my  mother  as  exec- 
utor of  this  will  and  my  estate  to  act  without  bond  and  I 
hereby  direct  that  as  trustee  of  the  property  for  my  boy 
my  mother  shall  hold  title  as  trustee  for  him,  act  without 
bond  and  with  authority  to  act  regarding  the  property  with- 
out order  of  the  court." 

On  her  death,  the  will  was  duly  pro-bated  and  Anna 
Wart,  mother  of  the  testatrix,  appointed  executrix. 

At  the  time  of  her  death,  testatrix  left  surviving  her  a 
husband,  Peter  Petersen,  Jr.,  her  mother,  Anna  Wart,  and 
a  son,  known  in  the  record  as  John  Peter  Petersen.  After 
the  probate  of  the  will,  Peter  Petersen,  Jr.,  the  father  of 
John  Peter  Petersen,  was  duly  appointed  guardian  of  the 
son,  and  at  the  time  of  the  commencement  of  this  proceed- 
ing, was  acting  as  such. 

On  the  24th  day  of  April,  1918,  John  Petersen,  Jr., 
father  and  guardian  of  John  Peter  Petersen,  filed  an  appli- 
cation in  the  district  court,  alleging  that  doubts  had  arisen 
as  to  tfae  true  interpretation  to  be  given  to  Paragraph  3  of 
the  will,  and  claiming  that,  under  a  true  interpretation, 
the  trustee  holds  the  property  in  trust  for  the  minor,  and 
that  the  minor,  during  his  minority,  is  entitled  to  receive 
from  said  trustee  income,  rents,  profits,  and  benefits  de- 
rived and  received  by  said  trustee  from  said  property. 

The  contention  of  the  trustee  is  that  she  holds  said 


July  1919]  In  re  Estate  of  Petersen.  947 

property  for  the  use  and  benefit  of  said  minor,  John  Peter 
Petersen,  until  he  reaches  the  age  of  21 ;  that  she  is  not  re- 
quired to  account  for  any  of  the  rents  or  profits  to  the  minor 
or  his  guardian,  until  such  time  arrives,  and  then  only  in 
the  event  that  he  lives  to  be  21. 

The  question,  therefore,  is  whether  or  not  this  will 
gives  to  the  minor,  John  Peter  Petersen,  the  income,  rents, 
and  profits  derived  from  the  property  in  the  hands  of  the 
trustee,  during  his  minority. 

It  is  apparent  that  the  legal  title  to  the  property  de 
vised  vested  in  the  trustee,  Anna  Wart;  that  the  vesting 
of  that  title  in  the  boy  is  contingent  upon  his  reaching  the 
age  of  21.  It  is  apparent  that,  during  his  minority,  the 
title  does  not  and  cannot  vest  in  him,  under  the  terms  of 
the  will.  His  becoming  of  age  was  a  condition  precedent  to 
the  vesting  of  any  title  in  him.  His  death  before  that  time 
prevents  the  vesting  of  title  in  him.  The  will  clearly  indi- 
cates that  it  was  the  intention  of  the  testator  that  the  title 
should  not  vest  in  the  minor  during  his  minority,  and  as 
clearly  that  it  should  never  vest  in  him  if  death  came  before 
he  reached  his  majority.  There  is  nothing  to  indicate  that 
the  testator  intended  to  separate  the  rents,  profits,  and  in- 
come of  the  property  from  the  property  itself.  There  is  no 
direct  gift  of  the  rents,  profits,  and  income  to  this  minor. 
All  his  rights  in  the  property  are  dependent  upon  his  living 
to  the  age  of  21  years. 

It  is  contended,  however,  that,  inasmuch  as  the  devise 
or  bequest  was  made  to  th£  trustee,  Anna  Wart,  in  trust  for 
the  use  cmd  benefit  of  John  Peter  Petersen,  until  he  was  21 
years  of  age,  this  indicates  a  purpose  on  the  part  of  testatrix 
that  he  should  enjoy  the  income,  rents,  and  profits  of  the 
property  during  his  minority,  and  that,  therefore,  under  this 
interpretation  of  the  will,  it  was  the  duty  of  the  trustee  to 
pay  to  him,  or  his  legally  appointed  guardian,  the  rents 
and  profits  as  they  accumulated  during  his  minority.  It  will 
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be  noted  from  the  third  paragraph  of  the  will,  and  from 
what  is  said  in  the  fifth  paragraph,  that  the  property  was 
devised  and  bequeathed  to  Anna  Wart,  to  be  received  and 
held  by  her  in  trust  until  the  child,  John  Peter  Petersen, 
should  become  of  age;  that,  upon  his  becoming  of  age,  the 
pro]>erty  should  go  to  him  and  vest  in  him  as  his  own.  The 
words  "use  and  benefit7'  limit  the  character  of  the  holding, 
and  do  not  refer  to  the  rents  and  profits  that  accrue  in  the 
holding.  The  will  gives  the  legal  title  to  the  trustee,  and 
directs  her  to  receive  and  hold  the  same  until  the  child  be- 
comes of  age,  and  to  hold  it  for  his  use  and  benefit  until  he 
becomes  21  years  of  age.  If  he  dies  before  he  is  21  years 
of  age,  and  leaves  no  child,  the  property  vests  in  the  trustee 
absolutely.  If  he  dies  before  he  is  21  years  of  age,  leaving 
children,  then,  of  course,  the  title  does  not  vest  in  the  trus- 
tee, but  it  surely  does  not  vest  in  the  boy.  There  is  no 
direction  in  the  will  as  to  this  vesting  of  title  in  the  event 
he  die  before  he  reaches  21  years  of  age,  leaving  children. 
We  think  the  words  "for  the  use  and  benefit"  limit  the  hold- 
ing. It  means  simply  that  the  trustee  shall  hold  the  prop- 
ertv  for  the  use  and  benefit  of  the  minor  until  he  shall 
reach  21  years  of  age,  and  then  the  property,  with  its  ac- 
cumulations, shall  go  to  him.  We  think  the  words  "use  and 
benefit''  do  not  enlarge  the  rights  of  the  minor  in  or  to  the 
property,  but  are  descriptive  of  the  character  of  the  trusteed 
holding.  The  holding  of  the  trustee  then  ceases,  and  the 
property,  with  its  accumulations,  passes  to  the  minor;  but 
not  before. 

We  have-  not  been  cited  to  any  authorities  directly  bear- 
ing upon  the  question  here  under  consideration,  nor  have 
we  found  any  directly  helpful  in  the  solution  of  the  question 
submitted.  However,  as  bearing  on  the  question,  see  1%  re 
Fritts*  Estate,  19  Misc.  (N.  Y.)  402  (44  N.  Y.  Supp.  344) ; 
Kwith  i\  Parsons,  146  N.  Y.  116  (40  N.  E.  736). 

The  trial  court  found  the  guardian  not  entitled  to  the 
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rents  and  profits,  and  dismissed  the  petition  of  the  guard- 
ian.   We  think  this  action  is  right,  and  it  is — Affirmed* 

Ladd,  C  J.,  Evans  and  Stevens,  J  J.,  concur. 


Charles  J.  Johnson,  Appellee,  v.  City  op  Denison  et  al., 

Appellants. 

APPEAL  AND  EBBOB:  Review— Who  May  Allege  Error— Requested 

1  Instructions — Non-Waiver  of  Ruling  on  Motion  to  Direct  Verdict. 
The  defendant  is  not  precluded  by  his  request  for  instructions 
on  submission  of  the  cause  to  the  jury  from  predicating  error 
upon  the  refusal  of  the  court  to  sustain  his  motion  for  a  di- 
rected verdict. 

MUNICIPAL  CORPORATIONS:     Streets  and  Alleys— Negligence— 

2  Sufficiency  of  Evidence — Unguarded  Ditch.  Evidence  reviewed, 
and  held  that,  where  plaintiff's  bull,  which  was  being  driven 
along  the  street,  fell  into  an  open  and  unguarded  ditch,  which 
had  been  excavated  for  a  sewer,  the  question  whether  the  de- 
fendant was  negligent  was  for  the  jury. 

MUNICIPAL  CORPORATIONS:  Streets  and  Alleys — Negligence— 
n.  Proximate  Cause — Excavation  on  Streets.  Where  plaintiff's  bull, 
which  was  being  driven  along  the  street,  stepped  upon  a  scrap- 
er, and  slipped  into  an  open  excavation  left  unguarded  in  a 
street  open  for  travel,  held  that  the  proximate  cause  of  the  in- 
jury was  the  unguarded  excavation. 

ANIMALS:     Damages  from  Injuries — Contributory  Negligence.    Evi- 

4  dence  reviewed,  and  held  that  the  plaintiff,  whose  bull  was  in- 
jured by  falling  into  an  open  excavation  on  a  public  street, 
was  not  guilty  of  contributory  negligence,  as  a  matter  of  law, 
under  Sec.  2314,  Code,  1897,  declaring  that  stock  shall  not  be 
considered  as  running  at  large,  so  long  as  it  is  under  the 
immediate  and  efficient  control  of  the  owner,  upon  the  public 
roads  for  travel. 

TRIAL:    Requested     Instructions  —  Special     Interrogatories  —  Ulti- 

5  mately  Determinative  Facts.  To  require  the  submission  of  spe- 
cial interrogatories,  they  must  involve  some  question  which,  an- 
swered affirmatively  or  negatively,  is  determinative  of  some 
ultimate  fact  involved  in  the  right  to  recover. 
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Following  the  foregoing  note  and  receipt  was  an  in- 
strument entitled: 

"Acknowledgment  of  Receipt  of  Trust  Fund. 
"John  B.  Leigh,  of  Mt  Vernon,  Iowa,  hereby  acknowl- 
edges receipt  of  the  sum  of  $8,000  from  the  board  of. trus- 
tees of  the  Presbyterian  Church  of  Mt.  Vernon,  Iowa,  same 
to  be  held  as  a  trust  fund  during  the  lifetime  of  the  said 
John  B.  Leigh,  said  fund  to  be  invested,  and  of  the  proceeds 
therefrom  the  sum  of  $400  shall  be  retained  by  the  said 
John  B.  Leigh,  it  being  mutually  agreed  that  no  additional 
charge  be  made  for  services  as  trustee.  This  trust  shall 
continue  during  the  lifetime  of  the  said  John  B.  Leigh.  Up- 
on termination  of  the  trust,  the  principal  sum  shall  at  such 
be  returned  to  the  board  of  trustees  of  the  Presbyterian 
Church  of  Mt.  Vernon,  Iowa. 

"Dated  at  Mt.  Vernon,  Iowa,  this  1st  dav  of  January, 
1912. 

"Witness : 

"W.  E.  Platner.  J.  B.  Leigh." 

Also  the  following  receipt: 

"Received  from  the  trustees  of  the  Presbvterian  Church 
of  Mt.  Vernon,  Iowa,  the  sum  of  $8,000,  which  I  hold  as 
trustee  for  said  church. 
"Witness: 

"W.  E.  Platner.  J.  B.  Leigh." 

No  actual  cash  wras  paid  or  turned  over  by  or  between 
the  parties;  but,  as  we  understand  the  testimony,  the  de- 
ceased having  given  his  note  or  written  promise  to  pay,  it 
was  accepted  by  the  board  of  trustees  as  the  equivalent  of 
money  to  that  amount,  and  as  such  it  was  then  redelivered 
to  Leigh,  who  received  it  as  money  constituting  the  fund 
of  wrhich  he  declared  or  acknowledged  himself  the  trustee. 
The  validity  of  the  transaction  and  the  obligation  of  such 
trust  are  not  shown  to  have  been  questioned  or  denied  by 
him  at  any  time  during  the  remainder  of  his  life.     It  does 
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appear  that,  two  years  later,  Leigh  complained  that  his  in- 
come was  not  sufficient  to  enable  him  to  pay  the  stipulated 
annual  charge  of  f400  without  embarrassment,  and  he  asked 
to  be  relieved  therefrom.  He  also  wrote  Armstrong,  asking 
him  as  a  favor  to  take  care  of  the  installments  for  1913  and 
1914;  but  on  neither  occasion  did  he  express  any  purpose 
to  repudiate  the  trust,  but  impliedly,  if  not  expressly,  ad- 
mitted his  liability  for  the  principal  fund. 

Leigh  died  in  February,  1914,  and  the  appellant  herein 
became  the  executor  of  his  will.  The  church,  by  its  counsel, 
filed  a  claim  against  the  estate  for  payment  of  the  trust 
fund,  as  provided  in  the  foregoing  "Acknowledgment  of 
Receipt  of  Trusl  Fund"  and  the  attached  receipt  given  by 
said  Leigh. 

The  executor  appeared  to  said  claim,  and  denied  that 
deceased  had  at  any  time  received  or  become  responsible  for 
the  alleged  trust  fund,  or  that  his  estate  was  in  any  manner 
indebted  to  the  church. 

'  A  jury  was  impaneled  for  the  trial  of  these  issues,  and 
the  testimony  offered  disclosed  the  facts  hereinbefore  re- 
lated, without  any  substantial  dispute.  At  the  close  of  the 
evidence,  defendant  moved  for  a  directed  verdict  in  his  favor 
on  the  grounds : 

1.  That  decedent  is  shown  not  to  have  received  or  held 
in  trust  any  money  belonging  to  the  plaintiff,  and  at  his 
death  had  in  his  possession  no  money  or  property  of  the 
plaintiff;   and 

2.  That  the  agreement  or  promise,  if  any,  relied  upon 
by  plaintiff  appears  to  have  been  without  consideration, 
and  there  was  no  completed  gift  or  declaration  of  trust. 

The  motion  was  denied,  and  error  is  assigned  on  the 
ruling.  Plaintiff's  motion  for  a  directed  verdict  in  its  favor 
was  then  sustained,  and  verdict  returned  accordingly,  estab- 
lishing the  claim.    Error  is  also  assigned  on  this  ruling. 

I.     Objection  is  first  made  that  this  is  an  action  at  law, 
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made  bv  the  excavated  dirt.  The  evidence  tends  to  show 
that,  at  the  time  plaintiff  and  his  helpers  approached  this 
excavation,  the  guards  could  be  plainly  seen,  and  the  ditch 
was  plainly  observable.  It  was  in  an  attempt  to  cross  the 
ditch  and  join  his  companions  that  the  bull  slipped  and  fell 
into  the  ditch.  The  son,  who  was  driving  the  bull,  testified 
that  the  bull  was  probably  a  rod  or  ten  feet  from  him,  when 
he  started  to  go  across;  that  he  turned  to  cross  of  his  own 
volition.  One  of  the  helpers  was,  at  the  time,  immediately 
behind  him,  and  crowding  him.  The  evidence  tends  to  show 
that  the  scraper,  on  which  it  is  claimed  the  bull  stepped, 
and  from  which  he  slipped  into  the  ditch,  was  about  two 
feet  west  of  the  east  plank  that  guarded  the  ditch.  The 
scraper  covered  the  point  at  which  the  last  filling  was  made. 
To  the  west,  the  ditch  was  open. 

The  plaintiff  charges  as  negligence  that  the  ditch  was 
carelessly  and  negligently  left  open  and  unfilled,  without 
proper  barrier  or  guards  to  warn  and  protect  the  traveling 
public  against  its  dangerous  character  and"  condition. 

Upon  the  fact  of  negligence,  the  defendants  joined  issue 
with  the  plaintiff,  and  the  cause  was  tried  to  a  jury,  and  a 
verdict  returned  for  the  plaintiff  for  $110.  Upon  this  ver- 
dict, judgment  was  entered,  and  the  defendants -appeal,  as- 
signing error  prejudicial  to  their  rights  occurring  upon  the 
trial.  We  will  not  consider  these  errors  in  the  order  of 
their  assignment,  nor  will  we  subdivide  them  as  presentee 
by  appellants  in  argument. 

The  first  error  relied  ujmhi  for  reversal  is  predicated 
upon  the  refusal  of  the  court  to  sustain  defendants'  motion 
for  a  directed  verdict,  made  at  the  close  of  the  evidence. 
This  motion,  though  subdivided  into  seventeen  parts,  really 
presents  for  consideration  but  three  questions: 

(1)     That  the  evidence  does  not  affirmative! v  show  anv 

*  •  * 

negligence  on  the  part  of  the  defendant. 


\ 
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(2)  That,  if  any  negligence  is  shown  on  the  part  of 
the  defendant,  the  evidence  conclusively  shows  that  the  neg- 
ligence complained  of  was  not  the  proximate  cause  of  the 
injury. 

(3)  That  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, in  that  said  bull  was  allowed  to  come  upon  the 
streets  of  the  city  without  being  properly  restrained  by  the 
plaintiff;  that,  prior  to  plaintiff's  arrival  upon  the  streets, 
he  discovered  the  unmanageable  character  of  the  bull  and 
that  the  bull  was  beyond  his  control;  and  that  he  was, 
therefore,  negligent  in  permitting  him  to  come  upon  the 
streets  uncontrolled  and  unrestrained,  with  notice  and 
knowledge  of  the  danger  so  exposed. 

Upon  this,  we  have  to  say  that  there  is  some  conflict  in 
the  evidence  touching  the  character  of  the  bull  and  the  man- 
ner of  its  handling.  The  evidence  tended  to  show  that, 
after  the  bull  got  upon  the  street  and  was  headed  westward 
on  the  street,  and  just  before  and  at  the  time  of  the  accident, 
he  was  proceeding  leisurely  along  the  street,  in  a  quiet  and 
orderly  manner.  It  may  possibly  seem  that  this  sudden 
change  of  disposition  in  the  bull  at  this  particular  time, 
this  sudden  change  in  his  demeanor,  were  not  such  as  one 
would  reasonably  expect  in  an  excited  bull,  driven  under 
the  lash  for  three  or  four  miles;  yet  the  jury  could,  if  they 
believed  the  testimony  of  plaintiff's  witnesses,  find  that,  at 
the  time  of  the  accident,  and  immediately  prior  to  the  ac- 
cident, he  had  submitted  himself  to  the  control  and  manage- 
ment of  his  drivers,  and  was  proceeding  in  the  direction 
they  desired  him  to  go.  There  is  some  dispute  in  the  testi- 
mony as  to  this  bull's  conduct,  as  he  came  down  Railroad 
Avenue  to  the  point  where  the  accident  occurred.  It  seems 
to  tax  the  credulity  of  defendants  to  believe  that  he  could 
then  be  in  a  perfectly  composed  frame  of  mind.  We  feel 
justified  in  saying  that,  as  an  original  proposition,  we  might 
differ  with  the  jury  in  its  finding  that  he  had  surrendered 
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himself  fnllv  to  the  control  of  his  drivers;  but  that  was  a 
question  for  the  jury.  The  testimony  is  that  he  had  com- 
posed himself,  was  under  the  control  of  his  drivers,  pro- 
ceeding along  the  side  of  the  track  open  for  travel,  when 
he  suddenly  concluded  to  visit  his  friends  on  the  other  side. 
We  do  not  think  the  defendants  are  precluded,  by  wrhat 
subsequently  transpired,  from  predicating  error  upon  the 
refusal  of  the  court  to  sustain  their  motion  for  a  directed 

verdict,  and  wre  do  not  find  any  case  that 
1.  appeal  and  er-    directlv   so  holds.     The  last  expression  of 

roe  :    review :  •  x 

rrror"iareallege    the  court  touching  this  proposition  is  found 
2tUrn^M  ■  in  Banley  ^  Fidelity  d  Ca*.  Co.,  180  Iowa 

JuSiTon'm^     805>  819-     Bv  submitting  the   motion   and 
verdict.  dIrect      having   an   adverse  ruling,   defendants  did 

not  waive  their  right  to  have  the  case  sub- 
mitted to  the  jury,  under  proper  instructions.  They  did 
not  waive  any  error  committed  by  the  court  in  its  ruling 
upon  the  motion  for  a  directed  verdict.  They  had  no  other 
recourse.  Thev  were  forced  bv  the  action  of  the  court  in 
overruling  the  motion  to  make  at  least  some  effort  to  pro- 
tect themselves  against  further  evil  consequences  at  the 
hands  of  the  jury.  They  hod  no  choice,  after  the  ruling  of 
the  court.  The  case  must  then  go  to  the  jury,  and  they 
were  entitled  to  have  it  go  under  proper  instructions,  with- 
out waiving  the  error,  if  any,  committed  by  the  court  in 
overruling  the  motion.  If  the  motion  was  good,  and  the 
court  should  have  sustained  it,  then  the  court .  committed 
error  in  overruling  it,  error  prejudicial  to  the  defendants. 
Of  this  error,  the  defendants  are  now  in  a  position  to  com- 
plain, and  no  action  of  the  court  and  no  action  of  the  jury 
could  cure  the  error.  If,  under  the  evidence,  the  ruling  was 
wrong,  it  is  still  wrong.  If  defendants  were  entitled  to  life 
preservers,  their  right  was  not  lost  by  afterwards  grap- 
pling at  straws.  We  think  there  is  no  rule  established  by 
this  court  that  precludes  a  review  of  the  action  of  the  lower 
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court  in  overruling  a  motion  for  a  directed  verdict,  simply 
because  the  defendant  asked  that  the  court,  in  submitting 
the  case,  submit  it  upon  proper  instructions,  or  because  he 
prepared  and  asked  instructions  to  be  given  to  the  jury, 
presenting  fairly  to  them  law  as  it  is:  this,  even  though  the 
instructions  were  prepared  by  defendant  that  were  given  by 
the  court.  We  think,  however,  that  the  motion  was  rightly 
overruled. 

There  was  a  question  for  the  jury  as  to  whether  or  not 
plaintiff  was  entitled  to  recover  in  this  case.  We  might 
not  agree  with  the  jury's  finding  upon  this  fact,  but  we  do 

say    that    reasonable    minds    might    differ, 

2*  ™»™A~A,™« .     touching  the  matters  raised  by  the  motion, 

feys*:*8  nesH-al     am*  m^^  differ  as  to  whether  or  not  the 

Sency  o?u"  i-      plaintiff  had  shown  facts  sufficient  to  justify 

dpnoo *     u n- 

guarded  ditch,     a  recovery. 

The  next  proj>osition  is  that  the  negli- 
gence charged  is  not  shown  to  be  the  proximate  cause  of 
the  injury. 

The  negligence  which  it  is  alleged  was  the  proximate 
cause  of  the  injury  was  the  open  excavation,  left  unguarded 

in  a  public  street  open  for  travel.    The  leav- 
3'  corporations  :     in#  of  t,ie  s(TaPer  at  the  point  where  it  was, 
fey^8  negii-al      *he  stepping  upon  the  scraper,  and  the  slip- 
matee  Vaifse011      I)inS  of  tlie  bull,  were  not  independent,  in- 
strlete!10"  °n      tervening  causes  of  injury,  in  and  of  them- 
selves.     They   were   only   incidents    in    the 
chain  of  causation,  and  not  the  proximate  cause  of  the  in- 
jury. 

Third,  Was  the  plaintiff  guilty  of  contributory  negli- 
gence? 

Reliance  is  had  upon  Section  2314  of  the  Code  of  1897 
on  this  point.    This  section,  so  far  as  material  to  this  con- 
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troversv,  reads: 
4.  akimals:  "Swine,  sheep  and  goats  at  all  times. 

damages  from  . 

injuries:    con-     ami,  during;  the  tune  and  as  required  by  a 

tributary  neg-  °  M 

ugence.  police  regulation  adopted  according  to  law, 

stock  shall  be  restrained  from  running  at 
large.  Animals  thus  prohibited  from  running  at  large,  when 
trespassing  on  land,  or  a  road  adjoining  thereto,  may  be 
distrained  by  the  owner  of  such  land,  and  held  for  dam- 
ages done  by  them,  and  for  the  costs  provided  in  this 
v  chapter;  but  stock  shall  not  be  considered  as  running  at 
large  so  long  as  it  is  upon  unimproved  lands  and  under  the 
immediate  care  and  efficient  control  of  the  owTner,  or  upon 
the  public  roads  for  travel  or  driving  thereon  under  like 
care  and  control." 

This  animal  was  upon  a  public  street ;  was  being  driven 
upon  a  public  street.  It  was  a  question  of  fact  whether  it 
was  under  the  immediate  care  and  efficient  control  of  the 
owner.  The  jury  could  well  find  from  this  record  that  it 
was  under  the  efficient, care  and  control  of  the  owner.  It 
certainly  was  under  the  care  of  the  owner.  The  efficient 
control  required  is  that  which  reasonably  prudent  and 
careful  men  exercise  under  like  circumstances,  under  like 
conditions,  and  in  respect  to  the  same  matter.  There  are 
degrees  of  efficiency.  What  might  be  efficient  under  one  con- 
dition might  not  be  efficient  under  another.  It  was  for  the 
jury  to  say,  under  the  record  here,  whether  or  not  this  bull 
was,  at  the  time  of  the  injury,  or  immediately  prior  thereto, 
under  the  efficient  control  of  its  owner.  The  court  submit- 
ted this  question  with  proper  instructions  and  with  proper 
limitations,  and  we  find  no  grounds  for  reversal  here. 

It  is  next  contended  that  the  court  should  have  submit- 
ted special  interrogatories  to  the  jury. 

These  interrogatories,  on  close  examination,  called  for 
answers  to  questions  which  must  be  answered  in  the  gen- 
eral verdict.    Under  the  instructions  of  the  court,  the  ques- 
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tions  submitted  were  essentially  involved  in 
5.  trial:   re-         the  case,  and  must  be  answered  by  the  gen- 

quested  in- 
structions: eral  verdict.     The  court  is  not  required  to 

special  inter- 
rogatories: ni-    submit    special    interrogatories    because    of 

timately  deter-  r  -  ° 

minative  facts,    the  mere  asking.     The  interrogatories  must 

involve  some  question  which,  answered  af- 
firmatively or  negatively,  is  determinative  of  some  ultimate 
fact  involved  in  the  right  to  recover.  Matters  which  inhere 
in  the  verdict,  which,  under  the  direction  of  the  court,  must 
be  found  before  a  verdict  can  be  returned,  need  not  be  split 
up  into  special  interrogatories,  and  the  jury  required  to  find 
affirmatively  on  such  special  matters.  None  of  these  in- 
terrogatories asked,  if  answered,  would  have  settled  any 
ultimate  fact  involved  in  .the  issues.  Some  of  the  interrog- 
atories asked  involved  findings  upon  matters  which  were 
not  in  dispute  in  this  case,  fcee  Van  Horn  v.  Overman,  75 
Iowa  421,  425;  Whalen  v.uChicago,  R.  I.  &  P.  R.  Co.,  75 
Iowa  563,  567 ;  Winter  v.  Central  Jovoa  R.  Co.,  80  Iowa  443. 
451 ;  Sutherland  v.  Standard  Life  and  Ace.  Co.,  87  Iowa 
505;    Cawker  City  St.  Bank  v.  Jennings,  80  Iowa  230,  236. 

It  is  next  contended  that  the  court  should  have  granted 
a  new  trial  on  the  ground  of  newly  discovered  evidence. 

The  evidence  claimed  to  have  been  newlv  discovered  is 
purely  cumulative.  We  doubt  the  sufficiency  of  the  show- 
ing of  diligence  in  discovering  tlris  evidence.     But,  passing 

that  question,  we  doubt  if  it  directly  neg- 
e.  new  trial:        atives  anv  fact  not  alreadv  shown  in  the 

newly  discov- 
ered evidence:     record.     The  conduct  of  the  bull  up  to  the 

cumulative  evi- 
dence, time  of  and  immediately  preceding  the  ac- 
cident is  shown  by  these  affidavits  substan- 
tially as  shown  by  the  plaintiffs  own  testimony.     We  are 
not  inclined  to  reverse  on  this  ground.  * 
Upon  reviewing  the  instructions  asked  by  the  defend- 
ants, we  find  that,  in  so  far  as  they  express  correct  rules  of 
law,  they  were  given  by  \ the  court  in  its  instructions  sub- 


958  Kammeieu  v.  Chauvet.  [180  Iowa 

mitted  to  the  jury.  The  instructions  given  are  a  clear  and 
full  exposition  of  the  law  that  governs  the  rights  of  these 
parties,  and  cover  every  phase  of  the  controversy. 

It  is  claimed  that  reversal  should  be  had  on  the  fact 
that  the  plaintiff  claimed  something  for  removing  the  bull 
from  the  ditch ;  that  he  removed  it  on  the  direction  of  the 
defendants,  and  incurred  expense.  The  error  is  predicated 
on  the  thought  that  there  is  no  evidence  to  support  this 
claim;  but  we  find  that  the  record  shows  to  the  contrary, 
and  we  do  not,  therefore,  give  it  any  further  consideration. 

There  are  other  matters  complained  of,  which  we  do 
not  deem  of  sufficient  importance  to  require  consideration. 

On  the  whole  record,  we  think  there  is  no  error  of  which 
defendants  can  complain.  The  cause  was  correctly  submit- 
ted to  the  jury,  and  the  verdict  of  "the  jury  is  binding  on  the 
defendants,  and  the  judgment  was  rightly  entered.  The 
cause  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


H.  P.  Kammeier,  Appellant,  v.  G.  E.  Chauvet  et  al.,  Ap- 
pellees. 

SALES:     Conditional    Sales — Chattel   Mortgage — Title  Not  Passing 

1  until  Price  Paid.  A  contract  specifically  providing  that  title 
shall  not  pass  until  the  full  amount  of  the  purchase  has  been 
paid,  is  a  conditional  sale  contract,  and  not  a  chattel  mortgage, 
there  being  nothing  in  the  facts  and  circumstances  surround- 
ing the  transaction  to  indicate  a  different  intention. 

SALES:     Conditional  Sales— Lien  and  Priority— Description  of  Prop- 

2  erty — Sufficiency  to  Impart  Notice.  Although  a  description  of 
property  in  a  recorded  conditional  sale  contract,  standing  alone, 
might  not  be  sufficient  for  constructive  notice,  yet  it  will  give 
constructive  notice  to  third  parties  where,  taking  the  contract 
as  a  whole,  it  is  sufficiently  definite  to  suggest  such  inquiry 
as  wouiu  enable  a  person  examining  the  record  to  locate  and 
identify  the  property. 
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SALES:     Conditional  Sales — Recording  Acts — In  County  Where  Prop- 

3  erty  Delivered  and  Purchaser  Shortly  after  Besides.  A  condition- 
al sale  contract,  tiled  in  the  county  where  the  property  was  de- 
livered,  and  where  purchaser  shortly  after  moves  with  his  fam- 
ily, with  the  purpose  of  claiming  it  as  h\#  residence,  was  re- 
corded in  the  right  county.     Section  2906,  Code,  1897. 

SALES:     Conditional  Sales.    Where  a  conditional  sale  contract  of 

4  property  provided  that  40  per  cent  of  the  money  earned  with 
said  property  by  the  purchaser  should  be  applied  on  the  pur- 
chase price,  a  subsequent  mortgagee  could  not  contend  that 
the  amount  due  was  automatically  reduced  by  40  per  cent  of 
the  amount  earned,  where  the  parties  to  the  sale  contract  made 
no  such  application. 

Appeal  from  Hancock  District  Court. — C.  H.  Kelley,  Judge. 

March  21,  1919. 

Rehearing  Denied  July  7,  1919. 
Suit  in  equity  to  foreclose  a  chattel  mortgage.     The 
issues  and  material  facts  are  stated  in  the  opinion. — Af- 
firmed. 

Thompson,  Loth  &  Bifford,  for  appellant. 

Renneff,  Bliss,  Wittccr  &  Senneff,  for  appellees. 

Stevens,  J. — On  September  8,  1915,  M.  S.  Burgitt  and 
W.  D.  Thomas  entered  into  a  contract  in  writing  with  the 
defendant  Chauvet,  bv  the  terms  of  which,  for  a  considera- 
tion  of  |27300y  they  sold  and  conveyed  the  property  in  con- 
troversy, consisting  of  horses,  wagons,  harness,  and  tile 
racks,  to  the  latter.  Chauvet  agreed  therein  to  haul  tile  and 
fill  all  tiled  ditches  in  Drainage  Districts  Nos.  3  and  40  in 
Hancock  and  Kossuth  Counties,  which  were  being  construct- 
ed by  Burgitt  and  Thomas,  40  per  cent  of  the  total  amount 
earned  monthly  to  be  paid  on  the  purchase  price,  the  bal- 
ance, of  60  per  cent,  in  cash.* 

On  December  1,  1915,  the  parties  made  a  settlement, 
and  $900,  which  was  40  per  cent  of  the  amount  earned  to 
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that  date,  was  credited  upon  the  note.  Chauvet  did  not 
thereafter  render  a  statement  of  the  amount  due  him  month- 
ly,, nor  was  any  portion  thereof  applied  upon  the  note,  but 
the  full  amount  earned  was  paid  to  Chauvet  or  to  his  cred- 
itors, upon  orders  from  liim.  The  contract  further  provided 
that  title  to  the  property  sold  should  remain  in  the  vendors 
until  fully  paid  for.  The  contract  was  signed  by  all  of  the 
parties,  and  recorded  in  Hancock  County.  On  October  12, 
1916,  Chauvet  and  wife  executed  a  chattel  mortgage  to 
plaintiff  upon  said  property,  together  with  other  property, 
to  secure  the  payment  of  notes  aggregating  approximately 
$900.  This  mortgage  was  recorded  in  Hancock  County, 
October  17,  1916.  Burgitt  claims  a  balance  due  on  the  |2,- 
300  note  of  $1,400  and  interest.  Burgitt  took  possession  of 
the  property  and  sold  it,  and  holds  the  proceeds  by  agree- 
ment of  the  parties,  subject  to  the^final  decision  of  the 
questions  involved  herein. 

It  is  contended  by  appellant:  (a)  That  the  description 
in  the  contract  is  too  vague  and  indefinite  to  impart  con- 
structive notice,  and  that,  at  the  time  the  mortgage  was 
executed  to  plaintiff,  he  was  without  notice  of  defendant's 
contract;  (b)  that  the  instrument  was  recorded  in  the 
wrong  county;  (c)  that  same  was  improperly  indexed  by 
the  county  recorder,  as  it  is,  in  fact,  a  chattel  mortgage,  and 
not  a  conditional  contract  of  sale;  (d)  that  the  provision 
of  the  contract  requiring  the  payment  of  40  p^r  cent  of  the 
total  amount  earned  monthlv  operated  automatically-  to  re- 
duee  the  indebtedness  monthly  to  that  amount. 

I.  The  contract,  as  before  stated,  specifically  provided 
that  title  should  not  pass  to  the  purchaser  until  the  full 
amount  of  the   purchase  price  had   been   paid.     There   is 

nothing  in   the  contract,  or  in  the  circum- 

lm  dittonai  Sues-     stances  or  facts  surrounding  the  transac- 

SSK^tSS?"       tiou'  t0  in(iioate  a  different  intention.    The 

Si*  praiceInj>a?d."    contract  was  not,  therefore,  a  mortgage,  but 

a  conditional  sale  contract.    National  Cash 
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Reg.  Co.  v.  Schwab  <£•  Co.,  Ill  Iowa  605;  Donnelly  v.  Mitch- 
ell, 119  Iowa  432;  National  Cash  Keg.  Co.  v.  Zangs,  127 
Iowa  710. 

II.  The  description  of  the  property  in  the  contract  is 
not  very  satisfactory.  Standing  alone,  it  would,  under 
many  decisions  of  this  court,  probably  be  insufficient;   but, 

when  considered  in  connection  with  the  con- 
2.  Sales:  con-       tract  as  a  whole,  ready  means  of  identifica- 

dltional  sales:        . 

uen  and  tion  is  suggested  thereby.     The  color  and 

priority :    de- 
scription of         weight  of  the  horse  and  ownership  of  the 

property :    snf-  °  r 

flartnnytit0  lm     property  are  set  out  in  the  contract,  which 

provides  that,  as  a  part  of  the  consideration 
therefor,  Ohauvet  agrees  to  haul  all  tile  and  fill  all  tile 
ditches  on  Drainage  Districts  Nos.  3  and  46,  Hancock  and 
Kossuth  Counties,  Iowa,  which  drainage  district  was  being 
constructed  by  the  vendors,  and  the  property  was  used  for 
that  purpose.  The  location  of  the  property  at  the  time  of 
the  execution  of  the  instrument  is  not  stated,  nor  does  it  ap- 
pear specifically  therefrom  that  same  was,  at  the  time,  in 
the  possession  of  the  vendors ;  but  it  is  apparent  that  plain- 
tiff was  furnished  with  information  suggesting  such  inquiry 
as  would  have  resulted  in  identifying  the  property.  It  is 
enough  if  the  description  is  sufficiently  definite  to  suggest 
such  inquiry  as  would  enable  a  person  examining  the  rec- 
ord to  locate  and  identify  the  property.  Smith  d  Co.  v.  Mc- 
Lean, 24  Iowa  322;  Wells  v.  Wilcox,  68  Iowa  708;  Ashley 
v.  Keenan,  157  Iowa  1,  2 ;  Brock  n.  Boatt,  70  Iowa  399,  400 ; 
We8tinghotise  Co.  v.  Modrath,  131  Iowa  226.  We  think, 
therefore,  that  the  description,  taken  as  a  whole,  was  suffi- 
cient to  impart  constructive  notice. 

III.  It  is  further  claimed  by  counsel  for  appellant 
that  the  instrument  should  have  been  recorded  in  the  county 
in  which  Chauvet  lived  at  the  time  of  its  execution.     Al- 

Vol.    186    Ia.— 61. 
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though  the  contract  was  dated  September 

3  Sales .  con.       8th,  the  property  was  not  to  be  delivered  nn- 

re?o?mU8act8::   til  September  20th,  and  it  is  argued  by  coun- 

wher°eUproperty     Bel,    without    Contradiction,    that    the    prop- 
purchaser  and     erty  was  turned  over  to  Chauvet  on  that 
resides.  a  er      date.    While  he  is  described  in  the  instru- 
ment as  residing  in  Winnebago  County,  he 
received  the  property  in  Hancock  County,  and,  about  Octo- 
ber 1st,  moved  his  family  to  that  county,  and  testified  as  a 
witness  that  it  was  for  the  purpose  and  with  the  intention 
of  claiming  same  as  a  residence.    The  contract  was,  there- 
fore, recorded  in  the  right  county.    Section  2806,  Code. 

IV.  But  it  is  contended  that  the  recorder  failed  to 
properly  index  the  recording  of  said  instrument,  and  that, 
therefore,  the  same  did  not  impart  constructive  notice.  This 
contention  is  based  upon  the  thought  that  Chauvet's  name 
should  have  appeared  in  the  index  as  mortgagor,  and  those 
of  Thomas  and  Burgitt  as  mortgagees;  but,  as  the  contract 
was  a  conditional  sale  contract,  this  contention  is  without 
merit.  Sections  2D06,  2907  of  the  Code;  National  Cash  Reg. 
Co.  v.  Schwab,  supra;  Zacharia  v.  Cohen  Co.,  140  Iowa  682. 

V.  The  remaining  question  is  whether,  under  the 
terms  of  the  contract,  40  per  cent  of  the  amount  earned 
monthly  by  Chauvet  automatically  reduced  the  amount  of  the 

note  to  that  amount.     Counsel  rely  upon 

4*  dmonai  Sues.     Ums  v'  Crane>  74  Iowa  375>  an<*  Morton  v. 

Woods,  154  Iowa  728,  to  sustain  their  con- 
tention upon  this  point.  In  both  of  the  cited  cases,  the  con- 
troversy was  between  a  creditor  and  a  debtor,  the  latter 
claiming  that  he  had  paid  the  indebtedness  strictly  in  ac- 
cordance with  the  contract,  and  that  the  creditor  was  com- 
pelled to  so  treat  it.  In  the  former,  Boss  purchased  a  horse 
from  Sealine,  giving  a  note  and  mortgage  back  for  the  pur- 
chase price,  which  were  subsequently  transferred  to  plain- 
tiff.   Upon  the  transfer,  it  was  agreed  that  Ross  should  use 
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the  horse  to  haul  cream,  the  earnings  to  apply  upon  the 
mortgage  debt.  The  work  was  done,  and  the  court  held  that 
the  purchaser  was  entitled  to  credit  therefor.  The  principle 
upon  which  the  decision  in  Morton  v.  Woods,  supra,  is 
based,  is  the  same  as  in  the  Ross  case,  and  need  not  be  spe- 
cially distinguished  from  the  case  at  bar. 

Chauvet  made  no  statement  to  Burgitt  of  the  amount 
earned  under  the  contract,  and  no  settlement  was  had  be- 
tween them.  The  total  amount  earned,  however,  was  paid 
to  Chauvet,  or  to  his  creditors  upon  orders  signed  by  him. 
It  is  stipulated  that  neither  Thomas  nor  Chauvet  had  actual 
knowledge  of  plaintiff's  mortgage.  No  contention  is  made 
herein  by  Chauvet,  the  debtor.  It  is  apparent,  from  what 
has  been  said,  that  Burgitt  has  not  been  paid  for  the  prop- 
erty, and  that,  under  the  terms^of  the  conditional  sale,  title 
did  not  pass  to  Chauvet  on  that  account,  and  therefore  his 
claim  is  senior  to  the  claim  of  plaintiff. 

It  follows  that  the  decree  of  the  court  below,  finding 
in  favor  of  Burgitt,  must  be — Affirmed. 


Ladd,  C.  J.,  Gaynor  and  Preston,  J  J.,  concur. 


L.  M.  Kratz,  Appellant,  v.  Holland  Inn  et  al.,  Appellees. 


APPEAL  AND  ERROR:    Decisions  Reviewable— Writ  of  Error.    An 

1  appeal  from  the  ruling  of  a  superior  court  on  a  writ  of  error 
from  a  justice  court  brings  up  for  review  in  the  Supreme  Court 
no  questions  of  fact. 

MASTEB  AND  SERVANT:     Workmen's  Compensation  Act — Insur- 

2  ance — Liability  of  Insurer.  The  only  liability  of  an  insurer 
under  the  Workmen's  Compensation  Act,  Sees.  2477-m41,  2477- 
m47,  Code  Supp.,  1913,  is  that  there  shall  be  assured  the  pay- 
ment of  compensation  "under  this  act,"  and  that  the  insurer 
shall  be  bound  by  every  agreement,  award,  or  judgment  ren- 
dered against  the  insured. 
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MASTER  AND  SEE V ANT:     Workmen's  Compensation  Act— Attor- 

3  ney's  Lien— Employer's  Liability.  The  Workmen's  Compensa- 
tion Act  does  not  create  or  impose  upon  the  employer  any  lia- 
bility to  the  attorney  of  his  employee,  and  to  have  a  lien 
against  such  employer,  under  Sec.  321,  Code,  1897,  the  amount 
of  the  same  must  be  approved  in  writing  by  a  judge  of  a 
court  of  record,  or  by  the  Iowa  industrial  commissioner;  and 
where  the  claim  of  the  Injured  employee  was  settled  without 
suit,  and,  at  the  time  of  the  payment  therefor,  the  attorney  had 
not  acquired  any  lien,  he  could  not  thereafter  acquire  one. 

MASTEB  AND  SERVANT:    Workmen's  Compensation  Act— Attor- 

4  ney's  Lien — Notice  to  Insurer.  No  notice  having  been  given  to 
the  insurer  of  an  employer  of  an  attorney's  lien,  under  Sec. 
321,  Code,  1897,  providing  that  the  lien  should  date  only  from 
the  time  of  giving  notice  in  writing  to  the  adverse  party,  there 
was  no  notice  to  the  insurer  by  the  giving  of  such  a  notice  to 
the  employer;  and  the  provision  of  Sec.  2477-m47,  Code  Supp., 
1913,  by  which  the  insurer  is  bound  by  the  knowledge  and  no- 
tice possessed  by  the  employer,  and  jurisdiction  of  the  employer 
is  jurisdiction  of  the  insurer,  does  not  apply,  as  It  is  limited 
to  the  binding  effect  upon  the  insurer  of  the  liability  established 
against  the  employer  in  favor  of  the  employee  under  the  Com- 
pensation Act;  and  the  judgment  obtained  by  the  attorney  for 
his  services  was  not  a  judgment  or  award  in  favor  of  the  em- 
ployee, and  therefore  did  not  relate  to  any  liability  imposed 
by  the  Compensation  Act. 

Appeal  from  Cedar  Rapids  Superior  Court. — C.  B.  Bobbins, 

Judge. 

July  7,  1919. 

The  opinion  states  the  case. — Affirmed. 

L.  M.  Kratz,  for  appellant. 

Tonrtcllot,  Donnelly  &  8trab,  for  appellees. 

Weaver,  J. — One  Owens  was  in  the  employment  of  the 
defendant  The  Holland  Inn,  and  by  their  consent,  the  par- 
ties were  subject  to  the  provisions  of  the  Workmen's  Com- 
pensation Statute.  Owens,  it  is  alleged,  was  injured  iu  the 
course  of  his  employment,  and  consulted  the  plaintiff  here- 
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in,  a  practicing  lawyer,  with  respect  to  the  recovery  of 
compensation  for  his  injury.  Thereupon,  plaintiff  and 
Owens  entered  into  a  written  contract,  dated  September 
29,  1916,  by  which  plaintiff  was  employed  to  take  all  nec- 
essary steps  to  collect  claim,  and,  if  settlement  could  not 
be  obtained  without  suit,  he  was  to  institute  proper  legal 
proceedings  therefor,  and  to  have  one  half  of  any  and  all 
moneys  so  collected  as  payment  for  his  services.  On  the 
same  day,  this  agreement  was  presented  to  the  judge  of  the 
superior  court  of  Cedar  Rapids,  who  endorsed  his  approval 
thereon,  and  written  notice  of  plaintiff's  claim  for  a  lien  was 
bv  him  served  on  The  Holland  Inn,  but  no  notice  was  served 
on  the  Iowa  Mutual  Liability  Company,  which  company 
had  insured  the  Holland  Inn  against  liability  to  its  em- 
ployees. That  portion  of  the  policy  issued  by  said  insurer 
which  plaintiff  deems  material  to  his  action  in  this  case 
reads  as  follows:. 

"In  consideration  of  the  premium  herein  provided  and 
the  agreements  hereinafter  set  forth,  the  Iowa  Mutual  Lia- 
bility Insurance  Company  of  Cedar  Rapids,  Iowa  (called 
the  Company),  hereby  insures  and  agrees  to  indemnify  the 
assured  employer  described  in  the  representations  hereof. 

"(A)  The  company  hereby  agrees  to  assume,  perform, 
and  pay  each  and  every  obligation  that  the  Iowa  Workmen's 
Law  of  1913,  designated  as  Chapter  147,  Acts  of  the  Thirty- 
fifth  General  Assembly  of  Iowa,  and  amendments  thereto, 
requires  the  herein  named  assured  to  do  and  perform  on  ac- 
count of  personal  injuries,  including  death  resulting  at  any 
time  therefrom,  sustained  while  this  policy  is  in  force,  by 
any  employee  or  employees  of  the  assured  in  the  course  of 
and  arising  out  of  his  or  their  employment  by  the  assured 
in  the  operation  of  and  in  connection  with  the  business 
herein  stated. 

"(B)  The  company  hereby  agrees  to  indemnify  the 
assured  against  loss  or  expense  by  reason  of  accident  re- 
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suiting  in  bodily  injury  or  in  death  of  an  employee  who, 
prior  to  such  accident,  had  elected,  as  provided  by  said  act, 
not  to  be  subject  thereto  and  all  acts  amendatory  thereto, 
in  an  amount  not  to  exceed  five  thousand  ($5,000.00)  dol- 
lars, and  the  necessary  first  aid  for  medical  or  surgical  at- 
tention, and  subject  to  the  same  limitation  for  each  em- 
ployee, the  company's  total  liability  for  any  one  accident 
resulting  in  bodily  injury,  or  in  the  death  of  more  than  one 
such  employee,  is  limited  to  ten  thousand  ($10,000.00)  dol- 
lars, and  in  addition  to  such  limitations,  the  company  will 
assume  and  have  charge  of  ^all  settlements  and  pay  all  costs 
and  expenses  in  the  trial  and  defense  of  legal  proceedings 
against  the  assured,  brought  by  such  employees,  their  legal 
representatives  or  assigns.    *    *    * 

"11.  An  employee,  or  the  dependents  of  a  deceased  em- 
ployee, who  shall  be  entitled  under  this  policy  to  compen- 
sation under  the  said  act,  shall  have  a  first  lien  upon  any 
amount  due  the  assured  by  the  company  under  the  terms  of 
this  policy,  and  if  the  assured  shall  become  insolvent,  or  be 
discharged  in  bankruptcy  during  the  period  that  this  policy 
is  in  force,  or  the  compensation,  or  any  part  of  it,  owing  on 
account  of  the  business  operations  covered  by  this  policy, 
is  due  and  unpaid,  or  in  the  event  of  the  legal  incapacity, 
inability,  or  disability  of  the  assured  to  receive  the  amount 
so  due,  and  pay  it  over  to  the  said  employee  or  his  depend- 
ents, the  company  will  pay  the  same  directly  to  said  em- 
ployee, his  agents,  or  to  a  trustee  for  him  or  his  dependents, 
to  the  extent  of  discharging  any  obligation  of  the  assured 
to  said  employee  or  his  dependents.  As  between  the  assured 
and  the  company,  notice  to  and  knowledge  on  the  part  of  the 
assured  of  the  occurrence  of  an  injury,  or  death  on  account 
of  which  compensation  is  payable  under  this  policy,  shall 
be  deemed  notice  to  and  knowledge  on  the  part  of  the  com- 
pany; and  the  jurisdiction  of  the  assured  for  the  purposes 
of  this  act  shall  be  the  jurisdiction  of  the  company,  and 
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the  company  will  be  bound  by  every  agreement,  adjudgment, 
award,  or  judgment  rendered  against  the  assured  under  the 
provisions  of  said  act  on  account  of  the  business  operations 
covered  by  this  policy." 

On  October  11,  1916,  Owens,  without  the  intervention 
or  knowledge  of  the  plaintiff,  entered  into  an  agreement 
with  the  Liability  Company  for  a  settlement  of  his  claim 
against  the  Holland  Inn  for  f30,  which  sum  was  then  and 
there  paid  to  him.  This  settlement  was  reported  to  the  in- 
dustrial commissioner  of  the  state,  and  by  him  approved, 
and  the  same  was  thereupon  confirmed  by  a  decree  of  the 
district  court  of  Linn  County. 

At  the  date  of  this  settlement,  neither  Owens  nor  the 
plaintiff,  in  his  behalf,  had  begun  any  action  or  proceedings 
of  any  kind  for  the  assessment  or  recovery  of  compensation 

w 

or  damages  on  account  of  said  injury;  but  after  said  set- 
tlement, and  after  the  approval  by  the  commissioner  of  the 
settlement  .with  Owens,  plaintiff,  as  attorney  for  Owens, 
made  application  to  the  commissioner  to  re-open  and  review 
the  settlement,  and  for  additional  compensation,  which  ap- 
plication was  overruled. 

It  is  agreed,  also,  that  plaintiff  has  not  been  paid  for 
his  services  in  Owen's  behalf,  and  that  such  services  were 
reasonably  worth  $  15. 

The  present  action  was  begun  before  a  justice  of  the 
peace,  against  the  Holland  Inn  and  its  insurer*  The  plain- 
tiff's petition  sets  out  the  facts  hereinbefore  stated,  .and 

therein  asks  for  judgment  against  both  de- 
i.  appeal  and        fendants  for  $15.     On  the  trial,  the  facts 

■brob  :    deci- 
sions review-      were  stipulated  by  the  parties  substantially 

able:    writ  of  *  J  * 

error.  as  we  have  related  them,  and  the  justice  en- 

tered judgment,  as  prayed  by  the  plaintiff, 
against  the  defendant  Holland  Inn,  but  found  he  was  not 
entitled  to  recover  from  the  liability  company.  To  review 
this  latter  finding,  and  the  judgment  relieving  the  insurer 
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from  liability,  the  plaintiff  applied  to  the  superior  court  of 
Cedar  Rapids  for  a  writ  of  error,  and  upon  examination  of 
the  record,  the  writ  was  denied,  and  judgment  entered 
against  plaintiff  for  costs.  From  this  ruling  and  judgment, 
the  plaintiff  appeals. 

This  appeal,  being  from  a  ruling  upon  a  writ  of  error, 
brings  up  for  review  no  question  or  issue  of  fact.  We  have 
only  to  inquire  whether,  assuming  the  truth  of  the  agreed 
or  stipulated  facts,  there  was  material  error  in  the  ruling 
of  the  trial  court  that  such  showing  is  insufficient  to  justify 
a  judgment  against  the  liability  company  in  plaintiff's 
favor. 

That  the  Holland  Inn  is  liable  has  been  adjudicated, 
but  is  there  anything  in  the  statute. or  in  the  contract  of 
insurance  on  which  to  predicate  liability  of  the  insurer? 

The  insurance  which  the  statute  requires 
2.  master  and       the  emplover  to  take  out  is  upon  the  lia- 

8EBVANT  :  r       v 

Workmen^  bilitv   which   the  latter  assumes  or  is  re- 

Compensatlon 

Act:    insur-        quired  to  accept  under   the  "provision    of 

ance:    liabili-        if* 

ty  of  insurer.      this  act"  (Code  Supplement,  1913,  Section 

2477-m41),and  the  "policy  requirement"  im- 
posed upon  the  insurer  by  the  same  statute  is  that  it  shall' 
"assure  the  payment  of  compensation  under  this  act,"  and 
shall  provide  that  notice  to  and  knowledge  of  the  employer 
of  the  death  or  injury  of  an  employee,  shall  be  notice  to  and 
knowledge  on  the  part  of  the  insurer,  and  the  insurer  shall 
be  bound  by  every  agreement,  award,  or  judgment  rendered 
*  against  the  insured.  Code  Supplement,  1913,  Section  2477- 
m47. 

The  foregoing  indicates  the  nature  and  extent  of  the  in- 
surer's liability,  as  fixed  by  the  statute. 

Turning  next  to  the  policy  itself,  to  see  whether  the 
contract  imposes  anything  more  or  greater  than  the  statu- 
tory requirements,  we  find  that,  in  Clause  A,  which  is  quot- 
ed above,  the  company  has  agreed  with  the  Holland  Inn  "to 
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assume,  perform,  and  pay  each  and  every  obligation  that 
the  Iowa  Workmen's  Law  *  *  *  requires  the  herein 
named  assured  to  do  and  perform  on  account  of  personal 
injuries,  including  death  resulting  at  any  time  therefrom, 
sustained  while  this  policy  is  in  force,  by  any  employee 
*    *    *    of  the  assured." 

In  Clause  B,  the  policy  indemnifies  the  assured  against 
"loss  or  expense  by  reason  of  accident  resulting  in  bodily 
injury  *  *  *  of  an  employee,"  and  provides  that  "the 
company  will  assume  and  have  charge  of  all  settlements 
and  pay  all  costs  and  expenses  in  the  trial  and  defense  of 
legal  proceedings  against  the  assured,  brought  by  such  em- 
ployees, their  legal  representatives  or  assigns.  The  other 
clause  of  the  policy  quoted  by  the  plaintiff  is,  in  effect,  a 
recognition  of  the  insurer's  liability  under  Code  Supple- 
ment, 1913,  Section  2477-m47,  already  cited. 

It  seems  very  clear  that  the  obligation  assumed  by  the 
insurer,  as  provided  in  the  statute  as  well  as  in  the  policy, 
is  to  indemnify  the  employer  against  the  liability  which  the 
Compensation  Act  imposes  upon  him  in  favor  of  employees 
injured  in  his  service,  and  nothing  else.  Now,  the  Com- 
pensation Act  does  not  create  or  impose  upon  the  employer 

any    liability   to  the   attorney   of   his   em- 

3*  servant  :AND       ployee.    That  liability  exists,  if  at  all,  be- 

compSSation      cause  of  another  statute.    The  sole  reference 

ney's  HenT        thereto  in  the  Compensation  Act  is  found 

employer's  Ha-    -n    gection    2477-m20,    Code    Supplement, 

1913,.  where  it  is  said  that  no  claim  for  the 
services  of  any  attorney  in  securing  a  recovery  under  this 
statute  shall  be  an  enforcible  lien  thereon,  unless  the  amount 
of  the  same  be  approved  in  writing  by  a  judge  of  a  court 
of  record,  or  by  the  Iowa  industrial  commission.  The  effect 
of  this  provision  is  to  so  limit  the  operation  of  the  general 
statute  relating  to  attoneys'  liens,  hereinafter  quoted,  that 
they  may  be  enforced  against  employees  under  the  protec- 
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tion  of  the  Compensation  Act,  when  they  have  the  written 
approval  of  a  judge  or  of  the  industrial  commission,  and 
not  otherwise.  In  other  words,  to  have  a  valid  lien  in  such 
cases,  the  attorney  must  show  compliance  with  the  general 
statute  on  -the  subject  of  attorneys'  liens,  plus  the  observ- 
ance  of  the  requirements  of  Section  2477-m20,  Code  Supple- 
ment, 1913.  The  general  statute  to  which  we  refer  reads 
as  follows: 

"An  attorney  has  a  lien  for  *  *  *  compensation 
upon :     *     *     * 

3.  Money  due  his  client  in  the  hands  of  the  adverse 
party,  or  attorney  of  such  party,  in  an  action  or  proceed- 
ing in  which  the  attorney  claiming  tfye  lien  was  em- 
ployed, from  the  time  of  giving  notice  in  writing  to  such 
adverse  party,  or  attorney  of  such  party,  if  the  money  is  in 
the  possession  or  under  the  control  of  such  attorney,  which 
notice  shall  state  the  amount  claimed,  and,  in  general  terms, 
for  what  services."    Code  Section  321. 

It  will  be  remembered  that,  according  to  the  agreed 
statement  ctf  facts,  at  the  date  of  the  settlement  with  Owens 
no  proceeding  or  action  had  been  begun  by  Owens  or  by 
plaintiff  in  his  behalf,  and,  under  the  provisions  of  this 
statute,  plaintiff  had  not  then  acquired  any  lien;  and,  the 
money  having  been  then  paid,  he  could  not  thereafter  ac- 
quire one. 

Again,  it  is  provided  that  the  lien  shall  date  only  from 
the  time  of  giving  notice  thereof  in  writing  to  the  adverse 
party,  and  it  is  conceded  that  no  such  notice  was  ever  served 

on  the  appellee.    These  facts  would  seem  to 
4.  master  and       fa  conclusive  against  the  assertion  of  a  lien 

SERVANT  I  ° 

^mkensation  l).v  tJie  plaintiff  in  this  case.  He  argues, 
Dey's  iHm:r"  however,  that  notice  to  the  employer  is  suf- 
?um??  t0  ln"      ficient,  because  of  the  provisions  of  Section 

2477-m47,  Code  Supplement,  1913,  by  which 
the  insurer  is  bound  by  the  knowledge  and  notice  possessed 
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by  the  employer,  and  jurisdiction  of  the  employer  is  juris- 
diction of  the  insurer;  and  that  the  insurer  is  bound  by  any 
award  or  judgment  against  the  employer.  But,  as  we  have 
already  pointed  out,  this  provision  is  clearly  limited  to  the 
binding  effect  upon  the  insurer  of  every  liability  established 
against  the  employer  in  favor  of  the  employee,  under  the 
Compensation  Act;  and  the  judgment  obtained  below  by 
the  attorney  againqt  the  employer' for  the  amount  of  his 
alleged  lien  is  neither  a  judgment  nor  award  in  favor  of  the 
employee,  nor  does  it  relate  to  any  liability  imposed  by  the 
Compensation  Act. 

We  find  in  the  record  no  ground  upon  which  to  disturb 
the  ruling  of  the  trial  court. 

The  judgment  appealed  from  is— Affirmed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  J  J.,  concur. 


K.  T.  Lamb,  Receiver,  Appellee,  v.  S.  Bonestbbl,  Appellant. 

CORPORATIONS:    Liability    for   Corporate    Debts— Unpaid    Stock 

1  Subscription.  A  subscriber  to  corporate  stock,  induced  to  be- 
come such  by  fraud,  is  not  liable  for  his  unpaid  subscription  to 
a  receiver  of  the  company,  after  its  insolvency,  except  as  to 
claims  in  the  receiver's  hands,  to  be  satisfied  out  of  the  cor- 
porate assets  that  accrued  after  the  subscriber  had  obligated 
himself  as  a  stockholder. 

CORPORATIONS:     Liability  for  Corporate  Debts— Claims  Accruing 

2  after  Stock  Subscription-— Presumptions.  It  is  not  to  be  pre- 
sumed that  there  are  claims  in  the  hands  of  the  receiver  of 
an  insolvent  corporation  that  accrued  after  a  subscriber  to  its 
corporate  stock  obligated  himself  as  a  stockholder,  from  the 
mere  general  statement  or  proof  that  the  corporation  was  in- 
solvent when  the  receiver  was  appointed. 

APPEAL  AND  ERROR:  Reservation  of  Grounds — Belated  Objections. 

3  An  objection  of  alleged  laches  of  the  defendant,  in  failing  to 
discover  fraud  and  demand  rescission  before  he  was  sued  on  a 
contract,  raised  for  the  first  time  in  the  Supreme  Court,  cannot 
be  considered  as  affecting  the  merits  of  defendant's  appeal. 
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Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

July  7,  1919. 

Action  at  law  to  recover  upon  a  subscription  for  shares 
of  the  capital  stock  of  the  Iowa  Mercantile  Company. 
There  was  a  directed  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appeals. — Reversed. 

Redmond  &  Stewart,  for  appellant. 

Crissman  &  LmviUe,  for  appellee. 

Weaver,  J.— The  Iowa  Mercantile.  Company  was  organ- 
ized in  April,  1915,  and  in  September,  1916,  it  was  placed 
in  the  hands  of  a  receiver,  and  found  to  be  insolvent.  In 
April,  1916,  about  five  months  before  the  appointment  of 
the  receiver,  the  corporation  or  its  alleged  agents  secured 
from  the  defendant  in  this  case  his  subscription  for  shares 
of  its  capital  stock,  to  the  par  value  of  $1,500.  For  this 
amount  he  gave  his  two  promissory  notes,  neither  of  which 
was  paid  when  the  proceedings  for  a  receivership  were  be- 
gun. Thereafter,  the  receiver  began  this  action  to  recover 
the  amount  of  said  subscription. 

At  the  outset,  and  by  amendment  to  his  petition,  he 
declared  in  separate  counts  upon  the  subscription  contract 
and  also  upon  the  notes;  but  before  final  submission,  the 
action  upon  the  notes  was  withdrawn  or  dismissed,  and  the 
demand  for  a  recovery  was  left  to  rest  upon  the  original 
subscription  agreement. 

The  defendant  admitted  making  the  subscription,  and 
pleaded  and  sought  to  prove  that  it  had  been  obtained  from 
him  by  the  fraud  and  false  representations  made  to  him  by 
the  corporation  and  its  agents,  with  respect  to  its  business 
and  its  financial  condition.  The  plaintiff  demurred  to  the 
answer,  stating  as  the  only  ground  thereof  that  the  alleged 
fraud  in  the  procurement  of  the  subscription  constituted 
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no  defense  to  an  action  thereon  by  the  receiver.  This  de- 
murrer was  sustained  by  the  court,  and  the  defendant  elect- 
ed to  stand  on  his  defense  as  pleaded. 

For  some  reason,  judgment  was  not  entered  at  once  on 
the  demurrer,  and  thereafter,  a  jury  was  empaneled,  and 
the  receiver,  as  a  witness  in  his  own  behalf,  testified  to  his 
appointment,  and  to  the  fact  that  he  found  the  corporation 
to  be  insolvent,  and  that  the  stock  subscribed  by  defendant 
had  not  been  paid  for. 

In  defense,  the  defendant  offered  to  prove  the  fraud  and 
false  representations  alleged  in  the  answer;  but  all  evidence 
as  to  the  negotiations  between  him  and  the  corporation  and 
its  agents,  the  representations  made  by  them,  and  the  truth 
or  falsity  thereof,  was  excluded  on  the  objection  above  stat- 
ed, that  none  of  these  matters  may  be  pleaded  or  proved  as 
against  the  receiver.  Upon  this  state  of  the  record,  a  ver- 
dict was  directed  for  the  plaintiff,  and  judgment  entered 
accordingly. 

The  defendant  makes  the  point  at  the  outset  that  this 
case  is  ruled  by  our  opinion  in  Independent  Van  &  Storage 
Co.  v.  Iowa  Mercantile  Co.,  184  Iowa  154,  a  case  involving 

a  subscription  to  the  stock  of  the  same  cor- 

lm  Sablufy  Tfor*s :    Poration ;  and  unless  we  are  to  depart  from 

dSES? Unpaid    the  rule  there  Allowed,  we  think  the  conten- 

ScriptiSSb'  tion  is  well  founded.     It  is  true  that  the 

holding  there  announced  is,  to  some  extent, 
at  variance  with  what  is  usually  spoken  of  as  the  "English 
rule,"  the  authority  of  which  has  been  recognized  by  the 
courts  of  some  states;  but  the  position  taken  by  us  in  the 
cited  case  is  in  harmony  with  the  precedents  established  in 
many  jurisdictions,  and  is  essentially  fair  and  just.  It 
ought  to  require  no  argument  to  uphold  the  proposition  that 
a  corporate  wrongdoer  shall  not  be  permitted  to  capitalize 
its  fraud  for  its  own  benefit  or  for  the  benefit  of  its  cred- 
itors, unless  it  be  where  the  circumstances  are  such  as  to 
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bring  the  innocent  victim  of  the  fraud  within  the  scope  of 
the  equitable  rule  which  requires  him  to  bear  the  burden  in 
preference  to  a  third  person  who  has  been  misled  by  his 
act  or  omission  to  act. 

The  effect  of  our  holding  in  the  case  referred  to  is  to 
recognize  the  liability  of  the  defrauded  party  on  his  sub- 
scription when  it  is  shown  "that  there  are  claims  in  the 

hands  of  the  receiver  to  be  satisfied  out  of 
2-  S°?S??ATiONS :    the  corporate  assets,  that  accrued  after  the 

liability  for  r  7 

debts  ^claims  subscriber  had  obligated  himself  as  a  sto<*- 
SSSf^robiSi?  holder;"  and  that  this  circumstance  or  sit- 
tions.  pre8ump"    uation  is  not  to  be  presumed  from  the  mere 

general  statement  or  proof  that  the  concern 
was  insolvent  when  the  receiver  was  appointed. 

The  appellee  seeks  to  distinguish  the  instant  cases  from 
the  one  cited,  by  pointing  out  what  he  terms  the  laches  of 
the  defendant  in  failing  to  discover  the  alleged  fraud  and 

demand  rescission  until  he  was  sued  on  his 

3.  appeal  and       contract.     But  the  abjection  based  on  the 

vaSon  ol86'"      alleged  laches  of  the  defendant  is  raised  for 

ed  objections.  "    the  first  time  in  this  court,  and  is  not  to  be 

considered  as  affecting  the  merits  of  the  de- 
fendant's appeal.  Laches  is  a  comparative  term,  and  the 
plea  or  objection  based  thereon  has  more  or  less  force,  ac- 
cording to  the  various  circumstances  attending  the  trans- 
action in  question,  and  ordinarily  is  not  to  be  summarily 
disposed  of  as  a  matter  of  law.  In  the  court  below,  the 
demurrer  to  the  answer  was  not  grounded  upon  the  delay 
or  laches  of  the  defendant,  but  upon  the  legal  proposition 
that,  in  an  action  by  a  receiver  to  recover  on  a  stock  sub- 
scription, the  fraud  of  the  corporation  in  obtaining  such 
subscription  cannot  be  pleaded  or  shown  in  defense.  Such, 
also,  was  the  sole  objection  to  the  testimony  offered  by  the 
defendant;    and  this,  we  think,  presents  a  perfect  parallel 
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with  the  Independent  Van  d  Storage  Company's  case  and 
is  to  be  governed  thereby. 

As  we  have  already  noted,  **&&. in  vision  had  not  yet 
been  announced  when  this  case  was  tried  below,  and  the 
extent  to  which  the  so-called  "English  rule"  governed  the 
liability  of  subscribers  to  corporate  stock  had  not  been 
definitely  settled  or  limited  in  this  state.  The  judgment 
appealed  from  has  the  support  of  many  authorities ;  but,  as 
the  question  was  still,  to  some  extent,  an  open  one  in  this 
jurisdiction,  we  have  felt  justified  in  adopting  the  rule 
which  seems  most  in  harmony  with  sound  principle. 

It  follows  that  the  defendant's  exceptions  to  the  rul- 
ings of  the  trial  court  must  be  sustained,  and  the  cause  re- 
manded for  further  proceedings  in  harmony  with  this  opin- 
ion. The  judgment  appealed  from  is  reversed,  and  the 
directed  verdict  is  set  aside. — Reversed. 

Ladd,  C.  J.,  Gaynoe  and  Stevens,  JJ.,  concur. 


Frank  P.  Latta,  Appellant,  v.  A.  R.  Mbnching,  Appellee. 

SALES:    Requisites  and  Validity— Delivery— Intention  Governs,    Up- 

1  on  the  sale  of  corn  in  a  crib,  the  physical  delivery  or  transfer 
of  the  corn  is  not  essential,  if  it  was  the  intention  of  the 
parties  that  the  right  of  possession  and  control  should  pass  to 
the  purchaser,  and  that  the  sale  should  be  regarded  as  com- 
pleted. 

SALES:    Requisites  and  Validity — Executory  Contracts — Identlfica- 

i 

2  tlon  of  Goods.  It  is  essential,  in  an  executory  contract  of  sale, 
that  the  materials  sold  be  Identified,  and  the  contract  is  ex- 

l  ecutory  as  long  as  anything  remains  to  be  done  to  identify  the 

|  particular  property  which  is  the   object  of  the  contract.    So 

held  where  corn  in  a  crib,  to  be  delivered  in  three  months,  was 
not  identified,  but  was  to  be  identified  when  hauled,  by  being 
selected  from  the  mass  of  corn  in  a  crib,  and  rotten  corn  was 
to  be  excepted. 
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Appeal  from  Harrison  District  Court. — J.  B.  Rockafellow, 

Judge. 


July  7,  1919. 

Action  for  damages  consequent  on  breach  of  contract. 
Defendant  tendered  the  return  of  money  paid  in  excess  of 
the  price  of  the  corn  taken.  Jury  was  waived,  and  recovery 
for  damages  was  denied,  and  judgment  entered  for  the 
amount  tendered.    The  plaintiff  appeals. — Affirmed. 

Roadifer  &  Roadifcr,  for  appellant. 

H\  L.  Robertson  and  Paul  E.  Robertson,  for  appellee. 

Lapd,  C.  J.— About  April  11,  1917,  the  plaintiff  called 
on  the  defendant  to  assess  his  property,  and,  in  the  course 
of  their  conversation,  proposed  to  purchase  his  corn.  After 
some  parley,  the  price  was  fixed  at  $1.25  per  bushel ;  plain- 
tiff was  to  haul  the  corn  in  July;  and  it  was  to  be  weighed 
on  Hanneman's  scales.  Plaintiff  handed  defendant  a  check 
on  the  First  National  Bank  of  Missouri  Vallev,  in  words 
following: 

"Missouri  Valley,  Iowa,  April  11,  1917,  No. 

"Pay  to  A.  R.  Menching,  or  order,  f 500.00 

"Five  Hundred  no/100  Dollars, 

"Part  payment  on  corn  at  $  1.25  per  bushel  to  be  weighed 
on  Hanneman's  scales  in  Magnolia  to  be  hauled  in  July. 

"Frank  F.  Latta." 

About  400  bushels  of  white  corn  were  in  a  wire  crib, 
without  cover,  and  about  1,000  bushels  of  yellow  corn  in  a 
board  crib,  with  the  ordinary  roof.  The  corn  in  I  he  wire 
crib  was  to  be  first  hauled. 

The  plaintiff  testified  that  he  had  said  to  Menching, 
when  buying  the  corn,  that  he  would  take  no  rotten  corn, 
or  that  he  had  the  right  to  throw  out  the  corn  he  considered 
not  good.     On  the  other  hand,  defendant  testified  that  he 
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told  plaintiff  that  he  had  to  "take  the  corn  the  way  it  came." 
Sometime  in  May,  plaintiff  hauled  from  the  wire  crib  153 
bushels  and  20  pounds  of  corn,  and,  in  loading,  sorted  out 
and  left  in  one  corner  of  the  crib  about  a  bushel  of  rotten 
or  defective  corn,  besides  throwing  some  over  to  the  hogs. 
The  plaintiff  says  that  defendant  argued  that  the  former 
ought  to  "take  the  rotten  corn,"  to  which  plaintiff  respond 
ed  that  "the  agreement  wras  that  he  was  not  to  take  any  rot- 
ten corn  at  that  price."  The  defendant  denied  having  in- 
sisted on  plaintiff's  taking  the  rotten  corn  when  hauling, 
but  admitted  that  he  told  him,  at  the  time  of  making -the 
contract,  that  there  was  mouldy  corn  at  the  bottom  and 
side  of  the  wire  crib.  The  defendant  covered  this  crib  with 
boards,  but  these  seem  not  to  have  sheltered  the  corn  en- 
tirely from  the  rain. 

It  is  to  be  observed  that  the  contract  was  entered  into 
about  three  months  before  plaintiff  was  to  haul  the  corn ; 
and,  in  view  of  this,  the  plaintiffs  version  of  the  contract, 

that  he  was  not  to  take  the  corn  as  it  came 
l.  sales  :  requi-      from  the  crib,  but  might  reject  the  so-called 

sites  and  valid-  '  &  J 

ity:  delivery:     rotten  ears,  is  the  more  reasonable.     This 

intention 

governs.  must  have  been  the  finding  of  the  district 

court;  for  otherwise,  a  different  conclusion 
must  have  been  reached.  Assuming,  then,  that  the  terms  of 
sale  were  as  related  by  the  plaintiff,  we  have  the  one  in- 
quiry, and  that  is :  Was  there  a  delivery  of  the  corn  at  the 
time  of  the  contract?  If  so,  plaintiff  was  entitled  to  the 
corn,  even  though  he  did  not  haul  it  away  in  July,  as  agreed ; 
for  the  sale  had  been  completed,  and  he  had  become  the 
owner.  If,  however,  there  was  then  no  delivery  of  the  corn, 
the  sale  was  executory,  and  title  to  the  corn  had  not  passed 
to  plaintiff,  and  he  might  not  insist  on  performance  after 
the  time  agreed  upon.  See  Tiedeman  on  Sales,  Section  208. 
There  was  no  physical  delivery  or  transfer  of  the  corn  from 
the  possession  of  one  to  that  of  the  other.    But  this  is  not 

Vol.    186   I  a.— 62. 
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essential,  if  the  intention  of  the  parties  to  the  contract  ap- 
pears to  have  been  that  the  right  of  possession  and  control 
passes  to  the  purchaser,  and  the  sale  be  regarded  as  com- 
pleted. Lj 

In  First  Nat.  Bank  v.  Reno,  73  Iowa  145,  the  contract 
purported  to  be  a  present  sale,  and  the  court,  in  the  course 
of  the  decision,  said : 

"The  question  whether  the  title  to  personal  property 
which  is  the  subject  of  a  contract  has  passed  to  the  vendee 
under  the  agreement  is  one  of  intent.  If  there  has  been  an 
actual  delivery,  and  nothing  remains  to  be  done  to  ascertain 
the  price  or  quality  of  the  article,  the  strong  presumption 
is  that  the  intention  was  to  pass  the  title.  On  the  other 
hand,  if  the  delivery  has  not  been  made,  and  something 
yet  remains  to  be  done  in  order  to  ascertain  its  quality  or 
price,  such  as  inspecting  or  weighing  it,  the  presumption  is 
equally  strong  that  it  was  the  intention  that  the  ownership 
should  remain  in  the  vendor.  But  in  neither  case  is  the 
presumption  conclusive.  It  would  be  competent  for  the 
parties  to  contract,  in  the  one  case,  that  the  title  should 
remain  in  the  vendor,  notwithstanding  the  delivery,  or,  in 
the  other,  that  it  should  pass  to  the  vendee  in  advance  of 
delivery." 

In  Welch  v.  Spies,  103  Iowa  389,  the  sale  in  question 
was  of  not  less  than  1,600  nor  more  than  2,000  bushels  of 
corn.  There  were  1,600  bushels  in  one  crrb  which  had  not 
been  opened,  and,  though  corn  had  been  taken  from  another 
crib,  700  bushels  remained  in  it.  These  cribs  burned,  after 
the  contract  was  entered  into,  and  the  suit  was  for  the  pur- 
chase price  of  the  corn.  Under  the  evidence,  some  of  the 
corn  in  the  latter  crib  was  held  to  have  been  reserved  for 
the  use  of  others,  and  the  sale  of  the  corn  in  the  unopened 
crib  was  held  to  have  been  completed,  the  conclusion  appear- 
ing to  rest  on  the  statement  of  the  buyer  to  the  seller,  when 
paying  him  |50  on  the  purchase  price,  "The  money  is  yours 
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and  the  corn  is  mine," — to  which  the  purchaser  assented. 

See  Sempel  t\  Northwestern  H.  L.  Co.,  142  Iowa  5&>, 
and  Rhynas  v.  Keck,  179  Iowa  422>  in  each  of  which  the  au- 
thorities were  reviewed.  In  the  latter  case,  the  sale  of  28 
hogs  was  negotiated;  and,  in  the  words  of  the  opinion, 
"nothing  other  than  payment  upon  weighing  and  physical 
change  of  location  was  left  to  be  done,"  and  the  sale,  under 

the  circumstances  shown,  was  held  to  have 

2'  BUe8SandrevaUd-   *>een  c0mpleted-    The  authorities,  seem  well 

contracts?40'7    agreed  that  an  essential  to  an  executed  con- 

^goods6011       tract  of  sale  is  that  the  materials  sold  be 

identified,  and  that  a  contract  of  sale  is  ex- 
ecutory, as  long  as  anything  remains  to  be  done  to  identify 
the  particular  property  which  is  the  object  of  the  contract. 

This  rule  was  stated  in  Courtright  &  Co.  v.  Leonard,  11 
Iowa  32,  and  has  been  followed  ever  since,  the  court  there 
saying  that : 

"Where  some  act  remains  to  be  done  in  relation  to  the 
articles  which  are  the  subject  of  the  sale,  as  weighing  or 
measuring,  or,  as  in  this  case,  that  of  separating  and  setting 
them  apart  from  the  bulk,  so  that  they  may  be  distinguished 
and  identified,  the  performance  of  such  act  is  a  prerequisite, 
and  until  it  is  performed,  the  property  does  not  pass  to  the 
vendee." 

Had  the  parties  agreed  that  the  corn  should  be  taken 
from  the  wire  crib  as  it  came, — that  is,  regardless  of  qual- 
ity,— and  that,  after  removing  all  from  that  crib,  the  bal- 
ance should  be  taken  from  the  other  crib,  nothing  would 
have  been  essential  to  be  done  other  than  weighing  the  corn 
to  ascertain  the  quantity,  and  the  payment  of  the  remainder 
of  the  purchase  price;  and  there  would  have  been  some 
basis  for  saying  that  the  facts  brought  the  case  within  the 
holding  of  Rhynas  v.  Keck,  supra.  But  the  evidence  indi- 
cates affirmatively  that  the  corn  sold  was  not  identified,  but 
was  to  be  identified  when  hauled,  by  being  selected  by  plain- 
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tiff  from  the  mass  of  corn  in  the  cribs.  The  rains  falling  on 
the  wire  crib  wet  the  corn,  and,  for  all  that  appears,  the 
corn,  bnt  little  affected,  if  at  all,  when  the  contract  was 
made,  might  so  decay  as  to  be  rejected,  when  the  time  to 
haul  came.  Plaintiff,  then,  might  reject  corn  practically 
sound  at  the  time  of  the  contract,  if  it  appeared  to  be  de- 
cayed when  hauled.  Something  was  to  be  done :  that  is,  the 
good  corn  sorted  from  the  rotten,  including  such  as  had  be- 
come rotten  after  the  making  of  the  contract.  Such  eepara- 
tion  was  essential  to  the  identification  of  that  sold  from 
the  corn  in  bulk,  and  plainly  indicates  that  the  parties,  in 
contracting,  did  not  intend  that  possession  of  the  corn 
should  pass  until  it  was  hauled.  Because  of  this,  the  trial 
court  did  not  err  in  holding  that  the  contract  was  executory, 
and  that,  as  plaintiff  did  not  haul  the  corn  when  agreed, 
there  cannot  be  a  recovery  for  breach  of  contract. — Af- 
firmed. 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 


Nancy  J.  LbSell,  Appellant,  v.  Jean  G.  Mendbnhall  et  al.. 

Appellees. 

FRAUDULENT  CONVEYANCES:  Creditor's  Action  to  Set  Aside— 

1  Presumptions— Creditor  at  Time  of  Conveyance.  In  an  action  to 
subject  to  judgment  of  grantor's  creditor  property  alleged  to 
have  been  conveyed  to  defraud  creditors,  there  is  no  presump- 
tion of  fraud,  and  the  burden  of  proof  is  on  the  plaintiff  to 
show  the  fraud  in  making  the  conveyance,  and  he  must  affirm- 
atively show  that  he  was  a  creditor  of  the  grantor's  at  the 
time  of  the  making  of  the  conveyance. 

APPEAL  AND  ERROR:    Presumptions — Equity  Causes.    Where  the 

2  record  on  appeal,  in  an  action  .to  subject  to  judgment  land  con- 
veyed by  grantor,  fails  to  show  when  the  creditor's  cause  of 
action  accrued,  the  presumption  is  in  favor  of  the  trial  court's 
holding  that  land  conveyed  to  defendant  was  not  subject  to 
the  payment  of  a  judgment  entered  after  the  conveyance  was 
made. 
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Appeal  from  Polk  District  Court — Lawrence  DbGraff, 

Judge. 

March  18,  1919. 

Rehearing  Denied  July  7,  1919. 

Action  in  equity  to  subject  certain  land  to  the  payment 
of  a  judgment.  Decree  dismissing  plaintiff's  petition. 
Plaintiff  appeals. — Affirmed. 

Chester  J.  Eller,  for  appellant. 
Parsons  &  Mills,  for  appellees. 

Gaynor,  J. — Plaintiff  brings  this  action  in  equity 
to  subject  certain  real  estate  to  the  payment  of  a  judg- 
ment claimed  to  have  been  obtained  by  her  against  the 
defendant  Jessie  Clements,  alleging  that  conveyances  were 
made  without  consideration,  and  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  her  in  the  collection  of  her 
judgment.  The  petition  alleges  that,  during  the  May  term 
(no  year  given),  this  plaintiff  obtained  judgment  for  $250 
and  costs,  against  Jessie  Clements,  in  a  case  numbered 
22935  Law ;  that  an  execution  was  issued  on  the  judgment, 
and  the  execution  returned  unsatisfied ;  that,  soon  after  the 
bringing  of  the  aforesaid  case,  she  commenced  another  case 
against  Jessie  Clements,  known  as  No.  21635  Law,  wherein 
she  asked  judgment  for  damages.  She  alleges  that  the  con- 
veyances complained  of  were  made  for  the  purpose  of  de- 
frauding her  of  her  rights,  and  were  without  consideration. 

All  the  defendants  appeared  and  filed  answer,  denying 
the  allegations  of  plaintiff's  petition. 

On  the  trial  of  the  case,  the  plaintiff  introduced  in  evi- 
dence the  pleadings  and  files  in  No.  21635  Law,  together 
with  the  stipulation  entered  into  between  the  parties  on 
June  10,  1913.  Neither  the  files  nor  the  stipulation  appear 
in  this  abstract,  nor  are  they  before  us.    She  also  introduced 
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in  evidence  the  files  in  No.  22935  Law,  in  which  it  appears  a 
judgment  was  entered  in  her  favor  against  the  defendant 
Jessie  Clements,  for  $250.  These  flies  do  not  appear  in  the 
abstract,  and  are  not  before  us. 

In  an  amendment  to  the  abstract,  it  is  shown  that  the 
petition  in  the  case  No.  22935  Law  was  filed  on  the  28th  day 
of  August,  1913,  and  judgment  entered  June  19,  1916.  The 
deeds,  which  it  is  claimed  were  made  in  fraud  of  plaintiff's 
rights,  are  not  set  out  in  the  record,  but  we  are  informed 
that  they  were  executed  and  acknowledged  on  the  7th  day 
of  June,  1913,  and  recorded  on  the  13th  of  September,  1913. 

The  record  does  not  disclose  what  became  of  the  suit 
No.  21635,  nor  does  it  appear  that  any  judgment  was  ever 
entered  in  that  suit,  nor  that  Jessie  Clements  was  in  any 
way  indebted  to  the  plaintiff  on  account  of  the  matters 
therein  set  out.  There  were,  however,  stipulations  made  in 
this  suit,  but  whether  acted  upon  or  not  does  not  affirm- 
atively appear.  Judgment  was  entered  in  No.  22935,  but  it 
does  not  affirmatively  appear  upon  what  this  judgment  was 
based.  It  seems  to  have  been  the  result  of  a  compromise 
of  some  sort.  If  we  had  the  pleadings  before  us  in  this  case, 
the  stipulation  of  the  parties,  and  the  record,  we  might  find 
some  basis  supporting  plaintiff's  contention.  But  in  the 
absence  of  any  record,  we  have  no  way  of  knowing  whether 
there  was,  in  fact,  any  indebtedness  existing  at  the  time 
these  conveyances  complained  of  were  made.  The  most  we 
have  in  the  way  of  data  is  that  the  petition  in  No.  22935 
Law,  in  which  the  judgment  was  entered,  was  filed  on  the 
28th  day  of  August,  1913.  It  is  not  before  us,  nor  have  we 
any  way  of  knowing  when  the  cause  of  action  arose,  upon 
which  the  claim  in  that  petition  was  based,  because  there 
is  nothing  in  the  record^  showing  this.  We  have  simply  the 
commencement  of  the  action  and  the  entering  of  the  judg- 
ment, both  of  which  were  subsequent  to  the  conveyances. 

The  claim  of  the  plaintiff  is  that  Jessie  Clements  con- 
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veyed  this  property  for  the  purpose  of  hindering,  delaying, 

and  defrauding  her  creditors.     The  burden  of  proof  is  on 

the  plaintiff  to  show  these  facts.    There  is 

no  presumption  of  fraud.     It  must  affirm- 

'  conveyances:    'atively  appear  that  plaintiff  was  a  creditor 

tton  to  set        of  Jessie  Clements'  at  the  time  the  convey- 
aside:  pre-  *  , 
sumptions:         ances  were  made.    A  conveyance  cannot  be 

creditor   at 

time  of  con-     said  to  be  in  fraud  of  the  rights  of  one  who 

veyance.  ° 

has  no  claim  against  the  party  alleged  to 

have  perpetrated  the  fraud,  at  the  time  the 
act  was  done  upon  which  the  fraud  was  predicated.  A  con- 
veyance canflot  be  said  to  be  in  fraud  of  the  rights  of  one 
who  is  not  shown  to  have  a  claim  against  the  grantor  or  his 

property  at  the  time  the  conveyance  is  made. 

2"  isBROR4^  pre-D        ^*e  judgment  was  not  entered  until  long 

eqSty°causes.      after  the  conveyance  was  made.    Whether 

the  stipulations  referred  to  dispose  of  No. 
21635,  and  merge  all  rights  into  the  judgment  finally  en- 
tered in  No.  2293-5,  does  not  affirmatively  appear.  The  rec- 
ords introduced  in  evidence  might  throw  light  on  this,  but 
they  are  not  before  us.  They  were,  however,  before  the  dis- 
trict court  at  the  time  the  judgment  was  entered.  The  pre- 
sumptions are  in  favor  of  the  court's  holding.  To  entitle 
us  to  interfere  with  the  judgment  of  the  court,  the  facts 
showing  error  must  appear  in  the  record  before  us.  They 
do  not  so  appear,  and  the  judgment  of  the  court  is,  there- 
fore,— Affirmed. 

Ladd,  C.  J.,  Preston  and  Stevens,  J  J.,  concur. 


H.  J.  Lynch,  Appellant,  v.  Sidney  R.  W.  Kebslakb,  Ap- 
pellee. 

BILLS  AND  NOTES:    Action*— Fraud— Mftttem  Necessary  to  Show. 
1    The  defendant,  to  maintain  a  defense  of  fraud  and  mlsrepreaen- 
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tation,  when  sued  on  his  note,  must  establish  that  the  plaintiff 
made  the  representations,  substantially  as  charged  in  the  an- 
swer, for  the  purpose  of  deceiving,  him,  and  that  the  same  were 
untrue,  and  so  known  to  plaintiff  when  plaintiff  made  them, 
and  that  defendant  relied  upon  the  same  when  given,  and  would 
not  have  given  the  note  except  therefor. 

PliEABING:     Construction  in  General — Fraud  Must  Be  Specifically 

2  Set  Out.  In  pleading  fraud,  whether  in  petition  or  answer,  it 
is  not  sufficient  to  allege  it  in  general  terms,  but  the  things 
which  constitute  the  fraud  relied  on  must  be  substantially  set 
out 

EVIDENCE:     Opinion  Evidence — Statements  as  to  Value  of  Insur- 

3  ance.  Statements  that  an  insurance  policy  was  a  better  in- 
vestment than  buying  a  farm  or  inter  urban  railway  stock,  and 
that  the  company  could  loan  money  paid  in  at  6  per  cent,  and 
that  it  "worked  and  lived  on  compound  interest,"  and  that  the 
policy  would  be  a  good  investment, .  held  to  be  merely  matters 
of  opinion,  and  ones  on  which  fraud  could  not  be  predicated. 

FRAUD:    Acts  Constituting — Statement  of  Fact — Endowment  Policy 

4  as  Investment  Policy.  While  the  statement  that  the  defendant 
would  receive  for  his  premiums  an  investment  policy,  and  not 
an  insurance  policy,  was  a  statement  of  fact,  yet  the  same  could 
not  constitute  actionable  fraud,  because  it  was  true  that  the  en- 
dowment policy,'  as  issued,  was  an  investment  policy,  as  well 
as  a  life  insurance  policy. 

INSURANCE:     Action  on  Policy— Statements  of  Agent.    Where  the 

5  application  signed  by  the  defendant,  the  contents  of  which 
were  known  to  him  before  signing,  was  clearly  an  application 
for  the  very  policy  which  he  received,  he  cannot  be  heard  to 
say  that  he  was  deceived  by  anything  the  plaintiff  said,  touch- 
ing the  obligation  which  the  company  would  assume  to  him  as 
consideration  for  his  premium  note. 

INSURANCE:  Action  on  Policy — Agreement  with  Agent.    Evidence 

6  reviewed,  in  an  action  on  an  insurance  premium  note,  and 
held  insufficient  to  show  that  the  insurance  agent  had  agreed 
that  the  insured  should  have  three  months  to  consult  another 
policyholder,  to  ascertain  the  truth  of  certain  representations, 
and  as  to  whether,  in  the  judgment  of  such  policyholder,  the 
insurance  was  a  good  investment. 

EVIDENCE:     Burden  of  Proof — Agreement  with  Agent.    In  an  ac- 

7  tion  on  an  insurance  premium  note,  where  the  defense  was 
that  the  defendant  should  have  three  months  to  consult  another 
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policyholder  as  to  certain  representations,  and  as  to  whether 
it  was  a  good  investment,  the  burden  was  on  the  defendant  to 
show  that  the  agreement  relied  upon  was  made  substantially 
as  alleged. 

Appeal  from  Cedar  District  Court. — John  T.  Moffit,  Judge. 

July  7,  1919. 

Action  on  a  promissory  note.  Defendant  admits  the 
execution  and  delivery  of  the  note,  and  pleads:  (1)  That 
the  note  was  obtained  by  fraudulent  representation;  (2) 
that  the  note  was  not  to  become  operative  as  a  binding  con- 
tract until  after  defendant  had  an  opportunity  to  investi- 
gate the  truth  of  the  representations  made,  and  whether  or 
not  the  matters  for  which  the  note  was  given  would  con- 
stitute a  good  investment.  Verdict  and  judgment  for  the 
defendant  in  the  court  below,  with  costs.  Plaintiff  appeals. 
— Reversed. 

TAiberger  &  Lenihan  and  C.  J.  Lynch,  for  appellant. 

C.  0.  Boling  and  J.  C.  France,  for  appellee. 

Gaynor,  J. — The  plaintiff  brings  this  suit  upon  a  prom- 
issory note  executed  by  the  defendant,  for  the  amount  of 
the  first  premium  on  a  life  insurance  policy.  The  policy 
was  applied  for  by  defendant  in  writing;  and  later,  the  pol- 
icy was  issued  upon  the  application,  and  received  by  de- 
fendant. The  plaintiff  is  the  agent  who  solicited  the  insur- 
ance and  took  the  application,  and  the  note  was  made  pay- 
cable  to  him,  for  reasons  that  hereafter  appear. 

The  defendant  admits  the  execution  of  the  note  and  its 
delivery  to  the  plaintiff,  but  seeks  to  avoid  payment  upon 
the  following  grounds:  (1)  That,  to  induce  the  defendant 
to  execute  the  note,  plaintiff  made  certain  false  and  fraud- 
ulent representations,  which,  operating  on  the  mind  of  the 
defendant,  induced  him  to  make  the  note  and  deliver  it  to 
the  plaintiff,  a  thing  which  he  would  not  have  done,  had  it 
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not  been  for  the  false  and  fraudulent  representations  so 
made.  (2)  That,  just  before  the  application  for  the  insur- 
ance was  .signed  and  the  note  given,  it  was  stipulated  and 
agreed  between  plaintiff  and  defendant  that  defendant 
should  have  three  months'  time  in  which  to  talk  with  one 
O.  M.  Bundy,  of  Mechanicsville,  for  the  purpose  of  ascer- 
taining whether  the  representations  made  by  the  plaintiff 
were  true,  and  whether,  in  the  judgment  of  Bundy,  it  was  a 
good  investment  for  the  defendant;  that  it  was  agreed  that, 
if  Bundy  was  of  the  opinion  that  it  was  a  good  investment 
for  the  defendant,  and  the  facts  and  representations  made 
by  the  plaintiff  were  true,  then  the  defendant  was  to  accept 
the  policy,  and  the  note  was  to  become  a  binding  obligation, 
but  if  Bundy  declared  otherwise,  the  note  should  be  consid- 
ered null  and  void  and  of  no  force  and  effect ;  that,  within 
three  months  of  the  giving  of  the  note,  he  made  inquiry  of 
Bundy,  and  Bundy  replied  that  it  would  not  be  a  good  in- 
vestment; that,  in  his  opinion,  plaintiff's  representations 
were  not  true;  that,  within  three  months,  the  defendant  re- 
turned the  policy  to  the  company. 

Defendant's  first  defense  involved  statements  made  by 
the  plaintiff  upon  which  he  predicates  fraud,  and  are:  (1) 
That  the  policy  was  a  better  investment  than  buying  a 
farm  or  interurban  stock  that  pays  7  per  cent  interest  per 
annum.  (2)  That  the  company  could  loan  what  defendant 
paid  in  at  6  per  cent.  (3)  That  the  company  worked  and 
lived  on  compound  interest.  (4)  That  it  was  not  a  life  in- 
surance policy,  but  an  investment  policy.  (5)  That  the  de- 
fendant could  draw  out  the  money  paid  in,  at  any  time  he 
became  dissatisfied.  (6)  That  it  would  be  a  good  invest- 
ment. 

These  are  the  only  affirmative  allegations  made  on  which 
fraud  is  predicated.  While  an  amendment  was  filed,  it  does 
not  affirmatively  charge  the  practicing  of  any  fraud  upon 
the  defendant,  except  as  above  stated.     Tl  does  say  in  the 
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amendment  that  plaintiff  relied  upon  a  statement  made, 
that  the  policy,  when  received,  would  pay  a  dividend  of  6 
per  cent.  He  does  not  affirmatively  allege  that  plaintiff 
made  such  representation. 

To  entitle  the  defendant  to  relief  on  the  ground  of 
fraud,  the  relief  must  be.  granted  or  denied  on  the  thing 
charged  to  have  been  said  or  done  by  the  plaintiff,  on  which 

the  fraud  is  predicated,  and  none  other  can 
i.  bills  and         be  considered.    The  facts  charged  as  consti- 

notbs:  actions: 

fraud:  mat-        tuting    the    fraud    and    misrepresentation 

ters  necessary  "  x  r 

to  show.  must,  when  proven,  entitle  the  defendant  to 

the  relief  prayed  against  the  note.  There- 
fore, to  entitle  the  defendant  to  relief  on  the  ground  of 
fraud  and  misrepresentation,  he  must  establish  the  follow- 
ing propositions:  (1)  That  the  plaintiff  made  the  repre- 
sentations charged  to  have  been  made  by  him  substantially 
as  charged  in  the  answer.  (2)  That  he  made  them  for  the 
purpose  of  deceiving  the  defendant.  (3)  That  they  were 
untrue.  (4)  That  plaintiff  knew  them  to  be  untrue,  at  the 
time  he  made  them.  (5)  That  defendant  relied  upon  the 
representations  in  giving  the  note,  and  would  not  have  giv- 
en the  note  except  for  the  representations  so  made. 

We  will  first  consider  defendant's  defense  based  upon 
fraud  and  misrepresentation.  It  is  hornbook  law  that  the 
mere  expression  of  an  opinion,  mere  trade  talk,  does  not 

lay  the  basis  for  actionable  fraud ;  and  fraud 
2.  pleading  :  must  be  actionable,  in  order  to  be  defensive. 

construction  7 

fraudnmSst  be    Frau^  is  never  presumed,  and  the  burden 
seTou?117  vests  on  him  who  asserts  it.     In  pleading 

fraud,  it  is  not  sufficient  to  allege  fraud  in 
general  terms.  The  things  which  constitute  the  fraud  re- 
lied on  must  be  substantially  set  out  in  the  pleading,  wheth- 
er it  be  the  petition  or  answer.    This,  defendant  has  done. 
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The  statements  which  the  defendant  says 

3  opinion  Cefi-         constitute  fraud,  upon  which  he  relies,  as 

menCtV  aH?       found  in  the  first>  second,  third,  and  sixth 

iVninran°ce.  charges,  are  so  clearly  matters  of  opinion 

that  they  do  not  serve  as  a  basis  for  action- 
able fraud.  Nor  are  they  shown  to  be  untrue  in  fact,  nor  is 
there  anything  in  the  record  from  which  an  inference  could 
be  drawn  that  they  were  untrue. 

The  fourth  allegation  of  fraud,  to  wit,  that  the  defend- 
ant would  receive  an  investment  policy,  and  not  a  life  in- 
surance policy,  is,  of  course,  a  statement  of  a  fact.  The  is- 
sue is  an  investment  and  life  insurance  policy.  It  is  a  20- 
year  endowment  policy.    The  fruits  of  the  policy  would  not 

depend  entirely  upon  the  life  of  the  insured. 
4.  fraud:  acts        If  he  lived  20  years,  and  complied  with  all 

constituting?  .   .  * 

statement  of        the  conditions  of  the  policv,  the  policv  ma- 
fact  :    endow-  "  * 
ment  policy         tinned.     Further  than  that,  the  application 

as   investment 

policy,  which  the  defendant  signed,  the  contents  of 

which  he  says  he  knew  before  he  signed  it, 
and  before  the  note  was  given,  is  clearly  an  application  for 
the  very  policy  he  received,  and  to  secure  which  he  made 
the  application.    The  note  was  given  for  the  premium  due 

upon  the  kind  of  policy  for  which  he  ap- 
r>.  insueancb:        plied.    He  cannot,  therefore,  be  heard  to  sav 

action    on 

policy :  state-      that  he  was  deceived  bv  anvthing  the  plain- 

ments  of  .  •  ©  r 

agent*.  tiff  said,  touching  the  character  of  the  obli- 

gation which  the  company  would  assume  to 
him  in  consideration  of  the  note  given.  Nor  is  there  any- 
thing in  the  record  to  show  that  he  was,  in  fact,  deceived. 
The  application  states  what  the  defendant  was  to  receive  in 
consideration  for  the  note  given.  In  the  application,  he 
says : 

"I,  the  undersigned  [meaning  the  defendant],  do  here- 
by apply  for  insurance  in  the  Bankers  Life  Company  of  Des 
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Moines,  Iowa,  on  the  20-year  endowment  plan.  Sum  to  be 
insured,  $10,000.    First  premium,  $634.50." 

The  fifth  allegation,  if  made,  was  undoubtedly  not  a 
true  statement  of  the  fact;  for  we  may  assume  he  could 
not  draw  out  all  the  money  he  paid  in  at  any  particular 
time,  with  6  per  cent  interest.  Even  if  such  a  statement 
were  made,  the  defendant  would  not  be  justified  in  relying 
on  it,  and  the  record  shows  that  the  defendant  did  not  rely 
on  such  statement.  He  gives  evidence  that  he  questioned 
it,  and  argued  that  it  could  not  be  so.  In  fact,  it  would  be 
apparent  to  any  man  of  ordinary  intelligence  that  no  com- 
pany issuing  life  or  endowment  policies  could  carry  a  risk 
for  an  indefinite  period,  and  then,  on  the  mere  demand  of 
the  insured,  "pay  back  to  him,  whenever  he  might  elect,  the 
full  amount  that  he  had  paid  for  carrying  the  risk,  with  C 
per  cent  interest.  We  need  not  discuss  this  further;  for 
we  cannot  find  in  the  record  that  the  plaintiff  ever  affirmed 
to  the  defendant  a  proposition  so  unreasonable  upon  its 
face.  So  we  dismiss  these  grounds  from  further  considera- 
tion, for  the  reason  that  they  are  mere  matters  of  opinion, 
and,  even  if  considered  as  stating  substantive  facts,  they 
are  not  shown  to  be  untrue,  or  such  as  the  defendant,  as  a 
reasonably  prudent  man,  is  justified  in  relying  on. 

We  find  no  defense  to  the  note  based  on  the  alleged 
fraud,  even  conceding  the  statements  to  have  been  made 
substantially  as  charged. 

This  brings  us  to  a  consideration  of  the  second  ground 
on  which  defendant  seeks  to  avoid  payment  of  his  obliga- 
tion :    to  wit,  that  it  was  stipulated  and  agreed  between 

plaintiff  and  defendant  that  defendant 
c.  insurance  :         should  have  three  months'  time,  in  which  to 

action  on 

policy:  agree-      talk  with  O.  M.  Bundv,  of  Mechanicsville, 

raent  with 

agent.  for  the  purpose  of  ascertaining  whether  or 

not  the  representations  made  by  the  plain- 
tiff were  true,  and  whether,  in  the  judgment  of  Bundy,  it 
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was  a  good  investment ;  and  that  the  application  was  made 
and  the  note  given  with  the  mutual  understanding  between 
the  parties  that  the  note  was  not  to  become  a  binding  obli- 
gation on  the  defendant  until  he  had  time  to  investigate, 
as  aforesaid,  and  ascertain  whether  the  statements  made  to 
induce  the  giving  of  the  policy  were  true  or  not,  and  wheth- 
er or  not  it  was,  in  fact,  a  good  investment  for  the  defend- 
ant. If  such  agreement  is  established,  and  it  is  shown  fur- 
ther that,  within  the  three  months,  the  defendant  did  make 
the  investigation  agreed  on,  and  found  the  representations 
to  be  untrue,  and  the  transaction  not  a  good  investment  for 
him,  and  he  did  then  return  the  policy,  there  might  be  some- 
thing in  this  defense.  See  MoNight  v.  Parsons,  136  Iowa 
390;  Burke  v.  Dulwiey,  153  U.  S.  228  (38  L.  Ed.  698) ;  Cav- 
o,nagh  v.  Ioica  Beer  Co.,  136  Iowa  236;  Watkvn*  v.  Bowers, 
119  Mass.  383;  Sutton  v.  Weher,  127  Iowa  361.  But  we 
turn  to  the  record  for  the  proof  of  this  contract,  and  no- 
where find  any  evidence  that  sustains  defendant's  conten- 
tion.  Defendant  was  questioned  three  or  four  times  as  to 
what  was  said  between  him  and  the  plaintiff  before  and  at 
the  time  the  application  was  signed  and  the  note  given.  He 
was  first  asked  this  question : 

"What  was  said  on  that  day  [meaning  the  day  the  ap- 
plication was  signed  and  the  note  given]  by  Mr.  Lynch 
about  the  investment?  A.  Well,  he  commenced  to  talk  life 
insurance  investment;  he  told  me  that  it  was  better  than 
buying  a  farm  or  land  or  buying  stock  or  bonds  or  inter- 
urban  stock.  I  says,  'Well  if  it  is  better  than  that/ — that 
kind  of  interested  me;  so  I  listened  to  him,  and  he  wanted 
to  get  me  for  $  10,000,  like  I  signed  for.  Q.  Just  state  what 
he  said.  A.  'Won't  you  take/  he  says,  '$2,000?'  I  said,  'If 
it  is  as  good  an  investment  as  you  say  it  is,  Til  take  the  full 
amount.'  Q.  What  did  he  say  to  that?  A.  He  said  it  was 
a  better  investment  than  buying  land  or  stock,  and  I  says, 
'What  will  it  net  me?'    'Six  per  cent.'    I  says,  'What  do  you 
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and  the  company  do  with  the  money  ?'  Tut  it  out  at  6  per 
cent/  'How  can  you  put  it  out  at  that  and  pay  6  per  cent? 
How  can  you  live  on  that, — what  do  you  live  on?'  He  says, 
'Can't  you  take  f2,000?'  I  says,  'If  it  is  as  good  as  you  say 
it  is,  I'll  take  the  full  amount;'  and  Mr.  McHugh  [a  gentle- 
man who  was  accompanying  plaintiff  at  the  time  he  was 
soliciting  the  defendant]  spoke  up  and  said :  'That's  a  good 
investment.  The  auditor  of  state  backs  the  company  up. 
You  can't  lose  out/  So  I  thought  I  wouldn't  trust  either  of 
them.  Q.  State  what  Mr.  Lynch  said  to  you  and  what  you 
said  to  him.  A.  Well,  I  told  him  I  was  busy  making  hay. 
I  said,  'I  am  busy.  I  can't  attend  to  it  now,' — this  was  the 
5th  of  August,  and  he  said :  'I  will  give  you  three  months' 
time  without  interest.'  I  said,  'I  have  never  seen  a  life  in- 
surance policy,  and  don't  know  anything  about  it,  and  I 
don't  want  to  be  forced  into  anything  while  I  am  busy.' 
He  says,  'I'll  give  you  three  months  without  interest,  and 
that  will  give  you — '  'Well,'  I  says,  'give  me  the  names  of 
some  of  your  policyholders;'  and  he  mentioned  several, 
among  them  Mr.  Bundy.  I  says,  'All  right,  I'll  take  Bundy. 
If  it  is  as  good  an  investment  as  you  say,  I'll  take  it  at  6 
per  cent.  If  Bundy  says  it  is  a  good  investment  for  me,  a 
single  man,  I  will  take  it.  If  not,  I  won't.'  'Very  well,'  he 
says,  'you  go  and  see  Bundy.'  I  went  to  see  Bundy  a  few 
days  before  the  three  months  elapsed.  I  don't  remember 
anything  further  that  was  said.  He  drew  up  the  contract 
and  note,  and  I  signed  it,  with  the  intention  of  paying  it. 
provided — well,  I  signed  the  note  and.  contract  on  those 
terms  I  have  just  stated." 

He  was  asked : 

"Was  there  any  other  paper  signed  besides  the  note? 
A.  An  application.  Q.  How  came  you  to  sign  the  applica- 
tion? A.  To  get  a  life  insurance  policy;  to  see  what  it 
was,  as  I  had  never  seen  a  life  policy  before.  Q.  When  was 
that  application  prepared,  with  reference  to  the  time  you 
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signed  the  note?  A.  The  same  day.  Q.  Was  it  prepared 
before  or  after  you  signed  the  note?  A.  Before.  It  was 
signed  on  the  same  day." 

It  will  be  noted  that  nowhere  in  his  testimony  does  the 
defendant  say  that  Lynch  said  that  he  could  have  three 
months  to  decide  whether  he  would  accept  the  policy.  No- 
where does  he  say  that  there  was  anything  said  by  Lynch 
or  by  him  to  the  effect  that  the  note  should  not  become  a 
binding  contract  until  three  months  had  elapsed.  All  he 
said  on  this  point  was  that  Lynch  said  he  would  give  him 
three  months  to  pay  the  first  premium  on  the  policy,  and  it 
appears  that  Lynch  did  this,  and  that  the  note  was  drawn 
up  payable  in  90  days.  At  the  time  the  note  was  executed 
and'  the  application  signed  and  delivered  to  Lynch,  Lynch 
delivered  to  the  defendant  a  receipt,  which  the  defendant 
says  he  read  and  knew  the  contents  of  at  the  time.  The  re- 
ceipt reads  as  follows : 

"Bankers  Life  Company, 
"Des  Moines,  Iowa. 

"Dated  at  Lisbon,  Iowa,  this  5th  day  of  August,  1916. 

"Received  from  S.  R.  W.  Kerslake  his  application  dated 
8-6-16  to  the  Bankers  Life  Company,  Des  Moines,  Iowa,  for 
a  policy  of  $10,000.00  on  the  20  End.  plan,  and  settlement 
for  the  first  annual  premium  of  $ 634.50  as  follows:  Note. 
It  is  understood  that  the  applicant  will  submit  to  an  exam- 
ination by  an  authorized  medical  examiner  of  the  company, 
and  that,  in  case  the  application  is  not  approved  by  the 
company,  any  payments  made  as  above  indicated  shall  be 
returned  to  the  applicant  upon  surrender  of  this  receipt." 

He  said : 

"I  understood  this  receipt  to  be  for  the  life  insurance 
policy,  and  to  go  before  the  doctor  for  an  examination." 

It  appears  from  the  record  that  the  defendant  went 
before  the  medical  examiner,  was  duly  examined,  answered 
all  questions  that  are  ordinarily  asked  by  the  physician  on 
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such  examination,  touching  his  antecedents  and  his  own 
physical  condition;  and  that  this  application,  with  the  ex- 
amination attached,  duly  signed  by  the  defendant,  was  for- 
warded to  the  company,  the  risk  accepted,  and  the  policy 
issued  to  the  defendant  and  sent  to  him  within  two  or  three 
days  thereafter.  Defendant  says  that,  when  he  received 
it,  he  decided  to  keep  it  until  he  saw  Bundy,  and  did  keep 
it  until  he  returned  it  to  the  company,  somewhere  during 
the  first  week  in  November. 

As  said  before,  the  burden  of  proof  is  on  the  defendant 
to  show  that  the  representations  were  made  substantially  as 
claimed.     The  burden  was  on  him  to  show  all  the  facts 

essential  to  make  a  complete  defense  upon 
7.  evidbnci  :  the  allegation  of  fraud.    It  is  also  true  that 

burden   of 

proof :  agree-      the  burden  is  also  on  the  defendant  to  show 

ment  with 

agent.  that  this  agreement  relied  upon  was  made 

substantially  as  alleged.  He  has  failed  to 
do  this  by  any  substantive  proof,  and  for  failure  of  proof, 
this  defense  fails. 

Because  of  controversies  over  the  abstract,  we  have 
been  compelled  to  go  to  the  transcript;  and  a  careful  read- 
ing of  the  transcript  satisfies  us  that  the  defendant  has 
failed  in  his  proof,  upon  both  defenses  urged  in  his  answer, 
— has  failed  to  make  proof  of  facts  which,  under  the  law, 
constitute  a  defense  to  the  note  sued  on.  The  defendant 
having  failed  in  his  defense,  the  plaintiff  was  entitled  to  a 
verdict  for  the  amount  of  the  note  sued  on,  and  the  court 
erred  in  overruling  the  plaintiff's  motion  for  a  directed  ver- 
dict at  the  conclusion  of  plaintiff's  testimony,  and  also  at 
the  conclusion  of  defendant's  testimonv.  The  cause  is. 
therefore, — Reversed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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K.  1*.  McElfrbsh  et  al.,  Appellees,  v.  Jesse  McElfbgsh  et 

al.,  Appellants. 

APPEAL  AND  EBBOB:    Reservation  of  Orounds— Vague  and  Indefi- 

1  nlte  Objections.  Objections  to  a  verdict  that  it  was  contrary 
to  and  in  violation  of  the  law  as  given  to  the  jury,  and  that 
the  court  erred  in  admitting  evidence  over  objections,  and  erred 
in  sustaining  objections  to  evidence,  and  that  the  court  erred 
in  so  writing  and  reading  his  instructions  to  the  jury  as  to 
confuse  them,  and  to  render  it  impossible  for  them  to  under- 
stand the  law  of  the  case,  and  unable  to  apply  it  to  the  facts, 
and  that  the  court  erred  in  each  and  every  paragraph  of  its 
Instructions  to  the  jury,  are  of  such  vague  and  indefinite  char- 
acter that  an  exception  to  the  ruling  thereon  raised  no  ques- 
tion for  the  consideration  of  the  Supreme  Court. 

APPEAL  AND  EBBOB:    Review— Scope  and  Extent  in  General— Ap- 

2  peal  from  Ruling  on  Motion  for  New  Trial.  Where  an  appeal  is 
not  taken  from  the  judgment,  but  from  the  ruling  on  a  motion 
for  a  new  trial,  it  does  not  bring  up  for  review  in  the  Supreme 
Court  any  alleged  error  occurring  in  the  trial,  except  as  the  rul- 
ing complained  of  has  been  carried  along  in  the  motion  as  a 
ground  for  setting  aside  the  verdict. 

APPEAL  AND  EBBOB:    Review — Scope  and  Extent  in  General— 

3  Credibility  and  Weight  of  Testimony.  Upon  an  appeal  in  an 
ordinary  action,  it  is  not  within  the  province  of  the  Supreme 
Court  to  pass  upon  the  credibility  of  the  witnesses  or  upon 
the  weight  of  their  testimony. 

EVIDENCE:    Opinion  Evidence — Nonexpert  Witness.    As  a  general 

4  rule,  to  entitle  the  opinion  of  a  nonexpert  witness  that  the  tes- 
tator was  of  unsound  mind  to  any  consideration,  the  witness 
must  disclose  the  facts  upon  which  his  opinion  is  based;  and 
where  the  facts  so  disclosed  are  not  such  as  to  reasonably 
support  the  conclusion  of  unsoundness,  his  opinion  is  without 
value,  and  has  no  tendency  to  rebut  the  usual  presumption  of 
sanity. 

WILLS:      Testamentary  Capacity — Evidence.    Evidence  reviewed,  In 
j    a  contest  of  a  will  on  the  ground  of  the  testator's  mental  inca- 
pacity, and   held  sufficient  to  sustain   a  verdict  setting  aside 
the  will. 
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WILLS:    Probate,  Establishment,  and  Annulment— Duty  of  Executor 

6  — Assessment  of  Costs.  It  is  the  duty  of  the  executor  of  a  will 
to  file  it  for  probate,  and  to  make  all  reasonable  efforts  to  sus- 
tain its  validity;  and  it  must  be  assumed  that  the  defense  of 
a  will  was  made  in  good  faith,  and  the  proponent  should  not 
be  penalized  by  the  assessment  of  the  costs. 

WILLS:    Probate,  Establishment,  and  Annulment— Costs— Discretion 

7  of  Court.  The  trial  court  has  a  certain  discretion  in  deter- 
mining whether  costs  were  properly  incurred  by  the  propo- 
nent in  the  contest  of  a  will. 

Appeal  from  Shelby  District  Court. — A.  B.  Thornbll  and 

J.  B.  Rockafbllow,  Judges. 

Jult  7,  1919. 

Action  at  law.  Contest  of  will.  Verdict  and  judgment 
for  contestants,  and  proponents  appeal. — Affirmed. 

Earl  8.  Holton,  8.  B.  Gwin,  and  O.  W.  Cullison.  for 
appellants. 

Edward  8.  White  and  Thomas  H.  8mith,  for  appellees. 

Weaver,  J. — This  action  was  twice  tried  in  the  district 
court,  each  trial  resulting  in  a  verdict  against  the  validity 
of  the  will. 

William  McElfresh,  the  testator,  was  unmarried.  He 
died  about  September  8,  1915.  He  was  the  owner  of  80 
acres  of  land  and  f2,000  to  f3,000  in  personal  property.  His 
only  heirs  at  law  are  brothers  and  sisters,  between  whom 
this  action  is  pending.  He  left  a  will,  leaving  his  real  estate 
to  his  brother  Jesse  and  his  sister  Dora.  Of  his  personal 
property,  he  gave  a  legacy  of  f  1,000  to  his  niece,  Dora  Tarl- 
ton,  and  the  remainder  to  Dora  McElfresh. 

The  other  heirs  attack  the  validity  of  the  will,  alleging 
that  the  testator  was  mentally  incompetent  to  execute  a 
valid  will;  also,  that  such  will  had  been  obtained  from  him 
by  undue  influence,  exercised  over  him  by  his  brother  Jesse 
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and  sister  Dora.  The  verdict  against  the  will  upon  the  first 
trial  seems  to  have  been  set  aside  because  of  doubt  in  the 
mind  of  the  court  of  the  sufficiency  of  the  evidence  to  sup- 
port the  finding.  No  appeal  waa  taken  from  that  order. 
Whether  the  testimony  in  the  second  trial  wap  the  same 
as  on  the  first  is  not  shown. 

The  issues  were  tried  at  the  September  term,  1916,  of 
the  trial  court.  The  verdict  having  again  been  rendered  for 
the  contestants,  judgment  was  entered  thereon  on  Septem- 
ber 29,  1916.  Thereafter,  on  October  23,  1916,  the  pro- 
ponents of  the  will  filed  a  motion  for  new  trial,  which  was 
overruled  in  January,  1917.  Appeal  was  not  taken  until  in 
May,  1917;  and,  as  the  time  for  the  appeal  from  the  judg- 
ment had  then  fully  lapsed,  the  cause  will,  of  necessity,  be 
treated  as  coming  to  us  on  appeal  from  the  ruling  on  the 
motion  only.  The  grounds  assigned  for  the  motion  were 
as  follows : 

"1.  That  said  verdict  is  contrary  to  and  not  supported 
by  the  evidence. 

"2.    That  said  verdict  is  contrary  to  and  in  violation 

of  the  law,  as  given  to  the  jury  by  the  court. 

i.  appeal  and  "3.    That  said  verdict  is  the  result  of 

ebbob:  reaer-  .  ,  ...         M    .      . 

▼ation  of  passion  and  prejudice  of  the  jury. 

grounds : 

vague  and  "4.    The  court  erred  in  admitting  evi- 

lndeflnite  ,  ,  . 

objections.  dence  for  the  contestants  over  the  objections 

of  the  proponent  to  the  prejudice  of  the  pro- 
ponent, to  which  said  proponent  duly  excepted. 

"5.  The  court  erred  in  sustaining  contestants'  objec- 
tions to  evidence  offered  by  the  proponent  to  the  prejudice 
of  the  proponents,  to  which  ruling  they  duly  excepted. 

"6.  The  court  erred  in  so  writing  and  reading  his  in- 
structions to  the  jury  as  to  confuse  the  jury  and  render  it 
impossible  to  understand  the  law  of  the  case;  and  unable 
to  apply  the  facts  to  the  law. 
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"7.  The  court  erred  in  each  and  every  paragraph  of 
its  instructions  to  the  jury. 

"8.  The  pleadings  of  the  contestants  did  not  set  forth 
any  cause  of  action  whatsoever,  and  no  petition  was  filed 
by  them,  and  mere  motion  addressed  to  this  court  was  filed 
in  said  cause  by  contestants,  and  no  cause  of  action  stated 
therein,  and  said  motions  so  filed  was  by  the  contestants 
separately/' 

Each  of  these  eight  objections,  except,  perhaps,  the 
first  and  third,  is  of  such  vague  and  indefinite  character 
that  an  exception  to  the  ruling  thereon  raises  no  question 
whatever  for  the  consideration  of  this  court,  and  we  shall, 
therefore,  take  no  time  for  their  discussion.  The  first  and 
third  objections  are  identical  in  effect,  in  that  each  excepts 

to  the  sufficiency  of  the  evidence  produced 
2*  ™PEAL  AN.D        bv  the  contestants.     The  appeal,  not  being 

error  :  review :  rr        '  ** 

tent°ina general  •  ^a^eu  ^rom  the  judgment,  but  from  the  rul- 
ruSng  onr°mo-      *n£  on  *,le  motion,  does  not,  as  we  have  said, 
trial. f0P  new      bring  up  for  review  any  alleged  error  oc- 
curring in  the  trial,  save  as  the  exception  to 
the  ruling  complained  of  has  been  carried  forward  into  the 
motion,  as  a  ground  for  setting  aside  the  verdict.     Cox  v. 
American  Exp.  Co.,  147  Iowa  137;  Mueller  Lbr.  Co.  v.  Mc- 
Caffrey, 141  Iowa  730.     Keeping  this  limitation  in  mind, 
this  case,  though  voluminous  in  record,  is  not  difficult  of 
disposition. 

The  appeal  is  presented  in  a  manner  which  is  unusual, 
if  not  remarkable.  The  abstract,  so  called,  is,  in  fact,  a  full 
and  complete  literal  transcript  of  the  entire  record  of  the 
case,  including,  apparently,  every  paper  filed  therein,  with 
their  formal  captions  and  the  signatures  of  parties  and 
counsel;  also,  the  testimony  of  all  the  witnesses  in  em* 
tenso,  questions  and  answers,  making  up  a  volume  of  nearly 
700  pages.  This  is  followed  by  another  volume  of  nearly 
300  pages,  styled  "Brief  and  Argument."    Looking  into  this 
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irr" 

latter  document,  we  find  that,  with  the  exception  of  less 
than  20  pages,  it  is  composed  of  a  repetition,  in  somewhat 
abbreviated  form,  of  the  same  evidence  already  set  forth  in 
the  abstract. 

Doubtless,  counsel  have  adopted  this  plan  of  making 
up  the  printed  record  with  the  thought,  which  is  neither 
improper  nor  unnatural,  that,  the  more  fully  and  clearly 
this  court  can  be  made  to  see,  not  only  the  matter  of  the 
witnesses'  testimony,  but  the  manner  in  which  that  testi- 
mony is  elicited,  the  methods  of  interrogation,  and  all  the 
other  indicia  of  intelligence  and  candor  on  the  one  hand,  or 
stupidity  and  guile  on  the  other,  the  better  we  shall  be  able 
to  reach  a  fair  conclusion,  where  the  sufficiency  of  evidence 
to  sustain  the  judgment  below  is  the  vital  inquiry.  But 
overcaution  in  this  respect  is  quite  sure  to  result  in  so  bur- 
dening the  record  with  immaterial  and  unnecessary  details 
as  to  defeat,  rather  than  aid,  its  intended  purpose.  We 
have  turned  aside  to  speak  of  these  things,  not  by  way  of 
censure,  but  to  emphasize  the  thought  we  have  often  ex- 
pressed in  our  opinions,  that,  the  closer  counsel  will  adhere 
to  the  spirit  of  our  rules,  and  the  more  careful  they  are  to 
exclude  from  the  printed  record  all  things  unessential,  the 
surer  this  court  will  be  to  get  a  clear  conception  of  the  very 

question  to  be  decided.  Again,  it  should  be 
3.  appeal  and        borne  in  mind  that,  upon  appeal  in  an  ordi- 

error  *   review  * 

scope  and  ex-    narv  action   at  law,  it  is  not  within   the 

tent  In  general:  * 

credibility  and    province  of  this  court  to  pass  upon  the  cred- 

welght  of  r  r  r 

testimony.  ibility  of  witnesses,  or  upon  the  weight  of 

their  testimony ;  and  for  that  reason,  much 
matter  which  might  be  useful,  were  we  trying  the  case  de 
W)vo,  is  of  no  material  value. 

Turning  now  to  the  one  question  which  seems  to  be 
properly  before  us,  the  sufficiency  of  the  evidence  to  sustaitf 
the  verdict,  we  shall  make  no  attempt  to  set  out  the  record. 
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#        The  trial  seems  to  have  consumed  11  days 

4*  opiXon^evi-        °*  *^e  t*me  °'  court  and  jury,  and  witnesses 

pert6  wi tnesg."     by  the  score  were  sworn  and  examined ;  and 

it  is  manifestly  impracticable  to  embody 
the  testimony  with  any  reasonable  degree  of  fullness  in  our 
opinion.  Many  of  the  neighbors  and  acquaintances  of  the 
testator,  testifying  in  behalf  of  the  contestants,  expressed 
the  opinion  that,  at  the  time  the  will  was  made,  he  was  of 
unsound  mind;  while  perhaps  an  equal  number  of  other 
neighbors  and  acquaintances  were  of  the  opposite  opinion. 
Expert  witnesses  answering  hypothetical  questions  framed 
by  counsel  for  contestants  pronounced  him  of  unsound 
mind,  and  other  experts,  basing  their  opinion  upon  the 
hypothesis  submitted  by  proponents'  counsel,  were  equally 
clear  that  he  was  of  sound  mind. 

If  we  were  to  assume  that  the  nonexpert  witnesses  on 
either  side  showed  themselves  competent  to  speak  upon  the 
subject,  and  that  the  hypothetical  questions  submitted  to 
the  experts  embody  material  facts  which  the  testimony  fair- 
ly tends  to  establish,  it  would  follow,  as  a  matter  of  course, 
that  the  question  of  the  testator's  mental  soundness  was  for 
the  jury  alone,  and  that  its  verdict,  whether  for  proponents 
or  contestants,  must  stand  as  final,  in  the  absence  of  any 
showing  of  prejudicial  error  in  other  respects. 

It  is  true,  we  have  often  held,  and  still  adhere  to  the 
proposition,  that,  as  a  general  rule,  to  entitle  the  opinion  of 
a  nonexpert  witness  that  a  testator  was  of  unsound  mind, 
to  any  consideration,  he  must  disclose  the  facts  upon  which 
that  opinion  is  based,  and  that,  if  the  facts  so  disclosed  be 
not  such  as  to  reasonably  support  the  conclusion  of  un- 
soundness, his  opinion  is  without  value  as  evidence,  and  has 
no  tendency  to  rebut  the  usual  presumption  of  sanity. 
Claiming  the  benefit  of  this  rule,  appellants  contend  that 
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the  facts  cited'  in  support  of  the^evidence  of 
r».  wills:  testa-      mental  unsoundness  are  wholly  insufficient 

mcntary  capac-  - 

ity :  evidence,      to  sustain  that  conclusion,  and,  as  a  matter 

of  law,  are  entirely  consistent  with  the  ex- 
istence of  testamentary  capacity  in  the  deceased  at  the  date 
of  his  will.  We  have  to  confess  that  a  reading  of  the  entire 
record  affords  much  support  for  the  objection  so  made.  Wil- 
liam McElfresh  was  unquestionably  a  person  of  marked  ec- 
centricities of  mind  and  character.  In  some  respects,  he 
may  have  been  subnormal  in  mental  capacity ;  but,  were  the 
writer  of  this  opinion  a  juror,  to  whom  the  questions  were 
submitted  upon  the  testimony  produced  in  the  trial,  he 
would  unhesitatingly  say  that  nothing  had  been  shown  to 
justify  a  finding  that  deceased  did  not  fairly  comprehend 
and  understand  the  nature  and  extent  of  his  estate,  or  the 
nature  and  effect  of  the  will  he  was  making.  It  was  doubt- 
less because  of  this  aspect  of  the  case  that  the  court  set  aside 
the  verdict  returned  for  the  contestants  upon  the  first  trial. 
The  second  trial  upon  the  same  issues  resulted  in  a  like  ver- 
dict. 

That  the  trial  court  did  not  direct  a  verdict  for  the 
proponents,  and,  upon  setting  aside  the  verdict  for  contest- 
ants, ordered  a  new  trial,  indicates  that  it  was  not  fully 
satisfied  of  the  lack  of  merit  in  the  contest,  but  rather,  that 
the  issue  of  fact  was  so  extremely  doubtful  that  justice 
would  more  surely  be  effected  by  allowing  the  parties  to  be 
heard  anew.  The  second  trial  was  presided  over  by  another 
judge  of  long  experience,  and  he  also  was  sufficiently  im- 
pressed with  the  view  that  a  case  had  been  made  for  the 
jury,  to  deny  proponents*  motion  for  a  directed  verdict,  and 
to  deny  their  further  motion  for  a  new  trial  after  verdict 
had  been  returned. 

Upon  such  a  record,  we  think  this  court  is  not  justified 
in  disturbing  the  verdict  and  judgment  below,  on  the  ground 
of  insufficient  of  the  evidence.     There  was  evidence  con- 
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cerning  the  testator's  mental  condition  and  characteristics, 
upon  which  different  impartial  minds  might  well  reach  dif- 
ferent conclusions;  and  even  though  we,  as  an  original  prop- 
osition, might  hold  it  insufficient  to  sustain  a  verdict  of 
mental  incompetence,  yet,  when  it  appears  that  the  trial 
court  has  twice  held  it  sufficient  to  take  the  question  to  the 
jury,  and  two  successive  juries  have  found  for  the  contest- 
ants therein,  it  would  savor  of  an  abuse  of  our  appellate  dis- 
cretion to  send  the  issue  back  for  a  third  trial.  Such  is  the 
rule  established  by  our  own  repeated  decisions,  a  rule  which 
is  also  recognized  very  generally  by  the  courts  of  other 
states.  See  Grimmelmcm  v.  Union  Pac.  R.  Co.,  101  Iowa 
74,  83;  Hollenbeck  v.  City  of  Marshalltown,  62  Iowa  21; 
Slocwrn,  B.  &  H.  v.  Knosby,  80  Iowa  308;  Penn  v.  McLaugh- 
lin, 36  Iowa  538 ;  Burlington  Gas  L.  Co.  v.  Greene  T.  &  Co., 
28  Iowa  289;  Porter  v.  Madrid  St.  Bank,  155  Iowa  617, 
619 ;  Brown  v.  Paterson  Parchment  Co.,  69  N.  J.  L.  474  (55 
Atl.  87) ;  Van  Doren  v.  Wright,  65  Minn.  80;  Fowler  v. 
Etna  Fire  Ins.  Co.,  7  Wend.  (N.  Y.)  270;  Joyce  v.  Charles- 
town  Ice  Mfg.  Co.,  50  Fed.  371 ;  Hazzard  v.  Mayor,  etc.,  of 
Savannah,  77  Ga.  54.  There  should  be  an  end  somewhere  to 
the  litigation  of  any  disputed  fact;  and,  when  it  has  been 
twice  tried,  with  the  same  result,  it  is  a  sound  policy  which 
holds  the  finding  conclusive,  unless  it  be  so  clearly  and 
flagrantly  against  any  and  every  reasonable  interpretation 
of  the  evidence  as  to  manifest  a  clear  case  of  abuse  of  dis- 
cretion in  the  trial  court  in  refusing  to  set  the  verdict  aside. 
While,  as  we  have  before  said,  the  appeal  from  the  de- 
nial of  a  motion  for  new  trial  does  not  necessarily  present 
for  our  consideration  all  of  the  assigned  errors  which  could 
have  been  reviewed  upon  an  appeal  from  the  judgment,  we 
have,  nevertheless,  examined  the  record  as  a  whole,  and  have 
to  say  that  the  sufficiency  of  the  evidence  presents  the  one 
debatable  proposition,  and  that  none  of  the  other  assign- 
ments of  error  is  such  as,  in  any  event,  would  require  a  re- 
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versal  of  the  judgment.  There  are  various  rulings  upon  the 
admission  of  testimony  which  might  well  have  been  other- 
wise, but  none  is  of  such  erroneous  or  prejudicial  character 
as  to  vitiate  the  verdict 

The  judgment  and  the  ruling  of  the  trial  court  denying 
the  motion  for  new  trial  are,  therefore,  to  be  affirmed.  This 
conclusion  renders  unnecessary  any  consideration  of  the 

appellees'    motion    for    taxation    of   costs. 

m 

e.  wills  :  pro-       Such  taxation  to  the  proponents  of  the  costs 

bate,  establish- 
ment, and  an-     made  in  this  court  will  follow  as  a  matter 

nulment :   doty 

of  executor:       of  course.    The  trial  court  taxed  the  costs 

assessment  of 

costs.        .         below  to  the  estate  of  the  testator,  and  from 

this  order  the  contestants  have  appealed.  It 
was  the  duty  of  the  executor  of  the  will  to  Hie  it  for  pro- 
bate, and  to  make  all  reasonable  effort  to  sustain  its  valid- 
ity, when  assailed  by  the  contestants.     We  must  assume 

that  the  defense  of  the  will  was  made  in 
7*  b?teLSestabii8h-    g°°&  faith,  and,  even  though  the  defense 
nneimentn:d  costs :  failed>  the  proponents  should  not  be  penal 
coiirttion  °f       *ze(*  by  the  assessment  of  the  costs  so  accru- 
ing.   The  trial  court  has  certain  discretion, 
also,  in  determining  whether  the  costs  were  properly  incur- 
red, and  there  is  nothing  here  to  indicate  that  such  discre- 
tion  was  abused.    See  Meeker  v.  Meeker,  74  Iowa  352.    The 
taxation  of  costs  appealed  from  will  also  be  approved. — Af- 
firmed, 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Fred  Moser,  Appellee,  v.  H.  O.  Meade  et  al„  Appellants. 

CONTRACTS:  Rescission  and  Cancellation — Fraud.  Evidence  re- 
viewed, in  an  action  to  rescind  contract  for  exchange  of  lands 
for  fraud  and  deceit,  and  held  that  the  evidence  of  defendant's 
fraudulent  purposes,  in  connection  with  the  gross  Inadequacy  of 
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the   consideration,  was  sufficient  for   the  rescission  and  can- 
cellation of  the  contract  for  the  sale  of  the  land. 

Appeal  from  Mills  District  Court. — Thomas  Arthur,  Judge. 

July  7,  1919. 

Action  in  equity  to  rescind  and  cancel  contract  for  sale 
of  land.  There  was  a  decree  for  plaintiff,  as  prayed,  and 
defendants  appeal. — Affirmed. 

John  Y.  Stone  and  C.  E.  Dean,  for  appellants. 

Saunders  d  Stuart  and  J.  M.  WMte,  for  appellee. 

Weaver,  J. — The  plaintiff  is  a  native  of  Germany, 
where  he  lived  until  24  years  of  age,  when  he  came  to  this 
country,  ajad  finally  settled  in  Dallas  County,  Iowa,  where 
he  has  since  made  his  home.  He  had  accumulated  some 
property,  and,  at  the  time  of  the  transaction  now  in  con- 
troversy, was  the  owner  of  200  acres  in  Dallas  County.  In 
the  year  1904',  he  purchased  a  farm  of  320  acres  in  Howell 
County,  Missouri.  One  of  his  sons  appears  to  have  occupied 
the  Missouri  land,  and  plaintiff,  while  retaining  his  home 
in  Iowa,  has  visited  the  son  frequently. 

The  defendants,  H.  O.  Meade  and  George  E.  Meade,  re- 
side at  Glenwood,  and  are,  to  some  extent,  engaged  in  the 
real  estate  business. 

In  April,  1914,  plaintiff,  being  then  with  his  son  on  the 
Missouri  farm,  was  called  upon  by  the  Meades,  who  were 
accompanied  by  one  Williams,  a  local  real  estate  agent.  As 
to  what  occurred  there,  in  the  way  of  talk  or  negotiation, 
there  is  a  dispute,  but  it  resulted  in  plaintiff,  Williams,  and 
the  Meades'  meeting  at  a  bank  in  a  neighboring  town  on  the 
following  day.  At  that  meeting,  a  writing  was  made  and 
signed  as  follows : 

"Willow  Springs,  Mo.,  April  23,  1914. 

"Contract  of  agreement  entered  into  by  and  between 
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Fred  Moser  of  Hutton  Valley,  M.,  and  H.  O.  Meade  of  Pa- 
cific Junction,  Iowa.  Moser  agrees  to  put  in  his  320-acre 
farm  where  he  now  lives,  near  Hutton  Valley  Mo.,  Howell 
County,  together  with  all  stock,  consisting  of  seven  head  of 
'  horses,  two  milch  cows,  one  of  them  with  young  calf,  four 
one-year  old  calves,  forty-two  head  of  grown  sheep,  and 
forty-two  head  of  young  lambs,  twelve  head  of  hogs,  four 
dozen  or  more  chickens,  three  stands  of  bees,  this  year's 
shearing  or  crop  of  wool  from  forty-four  head  of  sheep,  two 
hams,  two  sides  of  meat,  a  quantity  of  lard,  all  canned  fruit 
in  cellar,  all  household  and  kitchen  furniture  in  and  about 
the  house,  all  tools,  farm  and  garden  implements,  all  corn, 
hay,  and  oats  in  the  barn,  all  growing  crops  and  crops  now 
being  put  in  on  said  place. 

''Said  Moser  to  be  allowed  a  consideration  of  seventeen 
thousand  seven  hundred  and  fifty  dollars  ($17,750.00),  to 
be  applied  in  exchange  toward  one  farm  of  three  that  he 
may  choose.  Said  three  farms  located  about  twelve  miles 
southwest  of  Osceola,  Iowa.  One  farm  three  hundred  acres 
at  one  hundred  and  fifty  dollars  ($150.00)  per  acre.  The 
other  two  farms  at  one  hundred  twenty-five  dollars 
($125.00)  per  acre. 

"It  is  mutually  agreed  that  both  parties  to  this  contract 
are  to  furnish  merchantable  title  and  abstract  and  all  taxes 
paid  to  date. 

"This  contract  is  subject  to  the  approval  of  both  par- 
ties after  the  examination  of  said  lands,  and  if  not  agree- 
able, said  contract  is  void  and  subject  to  cancellation  with- 
out consideration,  cost  or  forfeiture  in  any  way. 

"Said  Moser  further  agrees  to  go  ahead  with  the  farm 
work,  putting  in  the  crop,  caring  for  the  stock,  etc.,  as  his 
own,  assuming  all  responsibility  for  everything  until  said 
deal  is  closed  and  deeds  and  abstracts  approved  and  stock 
delivered  together  with  all  other  personal  property  as  herein 
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mentioned,  and  to  sell  or  dispose-of  nothing  of  said  stuff  in 
the  way  of  feed  or  stock. 

"Said  Moser  further  agrees  that  he  or  his  son  will  re- 
main in  charge  and  continue  the  farm  work  and  the  care 
of  the  stock  the  same  as  if  it  were  his  own  until  the  10th  of 
May,  1914,  without  charge,  if  necessary  to  remain  longer,  he 
agrees  to  stay  and  perform  said  duties  for  the  sum  of 
twenty  dollars  per  month  (f  20.00). 

"H.  O.  Meade  [Seal] 
"Fred  Moser     [Seal] 
"Witnesses: 

"C.  H.  Burchard 
"Con  Williams." 

The  parties  then  separated,  plaintiff  going  to  his  home 
in  Dallas  County,  it  being  understood  that  they  would  meet 
within  a  few  days  at  Council  Bluffs,  and  together  examine 
the  three  farms  mentioned  in  the  contract. 

Plaintiff  went  to  Council  Bluffs,  where  he  met  the 
Meades.  Thence  they  went  to  Pacific  Junction,  and  on  the 
following  morning,  took  a  train  for  Osceola,  near  which 
place  was  the  land  mentioned  in  the  writing.  At  Glen  wood, 
the  party  was  joined  by  one  Bromley,  another  real  estate 
man,  who  was  also  interested  in  making  the  deal.  They 
visited  the  land  spoken  of  in  the  contract  as  a  "farm  of  300 
acres."  Bromley  swears  that  plaintiff  said  the  land  suited 
him  all  right,  but  the  price  was  high.  According  to  plain- 
tiff's testimony,  he  told  them  he  did  not  like  the  property, 
and  would  not  take  it. 

Returning  to  Pacific  Junction,  the  older  Meade,  with 
plaintiff,  stopped  at  a  hotel  for  the  night.  On  the  following 
morning,  Bromley  appeared  with  a  car,  and,  taking  in  plain- 
tiff and  the  two  Meades,  went  to  Council  Bluffs.  From 
the  hotel,  the  elder  Meade  sent  a  telephone  call  for  one 
Sweet,  a  lawyer  in  Omaha.  On  Sweet's  arrival,  the  entire 
party  took  dinner  together,  and  thence  the  Meades,  Brora- 
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ley,  Sweet,  and  plaintiff  went  to  the  office  of  one  Alberti, 
another  real  estate  agent.  There  Sweet  prepared  a  form  of 
deed  from  plaintiff  and  wife  to  the  elder  Meade  for  the 
Missouri  land  and  a  bill  of  sale  from  plaintiff  to  the  younger 
Meade  for  the  personal  property  on  the  Missouri  farm,  and 
wrote  upon  the  back  of  the  contract,  already  quoted,  a  so- 
called  "acceptance,"  as  follows: 

"We,  H.  O.  Meade  and  Fred  Moser,  parties  to  the  with- 
in contract,  each  for  himself  says :  I  hereby  accept  and  ap- 
prove the-within  contract;  and  I,  H.  O.  Meade,  for  myself 
state :  I  have  examined  the  within  land  of  said  Fred  Moser, 
in  Howell  Co.,  Mo.,  together  with  the  stock  and  personal 
property  thereon,  and  I  hereby  accept  of  the  same,  and  close 
the  deal  on  the  terms  of  the  within  contract.  And  I,  Fred 
Moser,  hereby  state:  I  have  examined  the  land  offered  by 
H.  O.  Meade,  as  per  the  written  contract,  and  I  hereby  ap- 
prove of  and  accept  the  following  land,  to  wit :  The  NE*4 
of  Section  7,  and  the  SE*4  of  S.  6,  except  the  S^  of  the 
NW*4  of  the  SE*4  of  Sec.  6,  all  in  Twp.  70,  R.  26,  Decatur 
County,  Iowa,  which  I  take  at  the  agreed  price  for  forty- 
five  thousand  dollars.  And  I  hereby  close  our  trade,  or  ex- 
change of  property  on  said  terms." 

At  this  stage  of  the  proceedings,  it  is  contended  on  the 
part  of  the  defendants  that  Alberti,  at  plaintiff's  request, 
read  these  several  papers  to  plaintiff,  and  that  he  indicated 
his  assent  thereto,  signed  the  bill  of  sale  and  the  "accept- 
ance," and  received  the  form  of  deed,  with  the  understand- 
ing that  he  would  take  it  home  where  he  and  his  wife  would 
execute  it  together  for  final  delivery. 

It  is  also  asserted  by  defendants  that  it  was  there 
made  known  to  plaintiff  that  the  300-acre  farm  was  incum- 
bered by  a  mortgage  for  $15,000,  and  that  he  orally  agreed 
to  assume  its  payment  as  a  part  of  the  purchase  price,  and 
pay  in  cash  the  remainder  of  the  price  of  the  300  acres  on 
the  basis  of  $  150  per  acre.    It  further  appears  that  neither 
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of  the  Meades  nor  Bromley  owned  the  300-acre  tract,  but 
that  it  was. owned  by  one  Austen,  living  in  Omaha;  that 
Austen  had  given  Bromley  an  option  for  its  purchase  at  a 
prieie  not  stated,  and  that  Bromley  had,  in  turn,  optioned  it 
orally  to  the  Meades  at  $  100  per  acre.  This  statement  will 
throw  some  light  upon  the  next  move. 

After  procuring  plaintiff's  signatures  to  the  bill  of  sale 

« 

and  acceptance,  Bromley  took  the  Meades  and  Sweet  and 
plaintiff  in  his  car,  and  drove  over  to  Omaha.  Arriving 
there,  Sweet  and  the  younger  Meade  took  plaintiff  for  a 
stroll  about  the  streets,  and  inspected  the  courthouse  and  a 
large  department  store.  During  this  time,  the  elder  Meade 
and  Bromley  hunted  up  Austen,  who  made  a  deed  of  the 
300  acres  to  plaintiff,  subject  to  the  mortgage  of  f  15,000*  • 
and  deposited  it  in  a  bank,  to  be  delivered  to  plaintiff  on 
presentation  of  his  own  deed  to  the  Missouri  land,  and  pay- 
ing the  additional  sum  necessary  to  make  up  the  sum  of 
{45,000. 

This  being  accomplished,  Bromley  and  the  elder  Meade 
picked  up  the  younger  Meade  and  plaintiff,  and  returned  to 
the  hotel  in  Council  Bluffs.  Until  such  return,  plaintiff  was 
not  informed  of  the  purpose  of  the  visit  to  Omaha,  or  of 
what  had  been  done  there,  or  of  Austen's  ownership  of  the 
land.  While  on  the  return  trip,  or  immediately  after  they 
reached  the  hotel,  plaintiff  informed  the  Meades  and  Brom- 
ley that  he  would  not  make  the  deed,  and  would  not  con- 
summate the  deal.  Having  found  him  firm  in  his  expressed 
determination  not  to  go  any  further  in  the  transaction,  the 
elder  Meade  immediately  caused  original  notice  to  be  served 
upon  the  plaintiff  of  an  action  at  law  in  the  district  court  of 
Pottawattamie  County  for  the  recovery  of  damages  in  the 
sum  of  $5,000  for  breach  of  his  alleged  contract.  That  ac- 
tion was  later  dismissed.  It  is  to  be  said,  -also,  that  the 
evidence  will  justify  a  finding  that  not  until  this  trip  to 
Omaha  and  return  wtas  the  plaintiff  made  aware  that  he 
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had  not  been  dealing  with  the  real  owner  of  the  land,  or 
know  of  the  incumbrance  he  would  be  required  to  assume. 
In  the  following  December,  plaintiff  instituted  the  pres- 
ent action  to  cancel  the  contract.  In  support  of  his  prayer 
for  relief,  plaintiff  alleges,  in  substance,  that  he  was  made 
the  victim  of  fraud  and  deceit  at  the  hands  of  the  defend- 
ants; that  he  has  only  an  imperfect  understanding  of  the 
English  language;  that  he  did  not  know  or  understand 
that  any  paper  signed  by  him  constituted  a  contract  or 
binding  agreement  to  exchange  the  Missouri  land  for  the 
300-acre  farm ;  but  that  the  real  effect  and  meaning  of  the 
agreement  actually  made  between  the  parties  was  that  de- 
fendants were  agreeing  to  purchase  the  Missouri  land  for 
the  price  there  named ;  and  that  plaintiff  was  to  be  under 
no  obligation  to  take  any  other  land  in  exchange  therefor, 
unless,  upon  inspection,  he  should  desire  to  do  so:  and  he 
avers  that  he  did  look  at  the  land,  and  then  and  there  and 
at  all  times  since  has  refused  to  take  it. 

He  further  avers  that  the  defendants,  conspiring  and 
designing  to  take  advantage  of  his  ignorance,  represented 
to  him  that  the  papers  presented  for  his  signature  were  in 
accord  with  the  agreement;  that  they  gathered  about  him 
a  large  number  of  persons,  who,  by  persistent  effort,  so  con- 
fused and  distracted  his  attention  that  he  could  not  intel- 
ligently comprehend  the  true  meaning  or  legal  effect  of  such 
instruments,  and  that,  as  soon  as  he  realized  the  truth  of 
the  matter,  he  at  once  refused  to  proceed  any  further. 

The  defendants  deny  all  charges  of  fraud  and  wrong 
on  their  part.  They  also  plead,  by  way  of  counterclaim,  the 
alleged  contract  with  the  plaintiff  and  his  refusal  to  per- 
form, and  demand  a  recovery  of  damages  in  the  sum  of 
f7,500.  After  hearing  the  testimony,  the  trial  court  ex- 
pressed its  conviction  that  the  transaction  on  part  of  the 
defendants  was  a  "gigantic  fraud,"  and  entered  a  decree  for 
cancellation  of  the  contract  as  prayed,  ' 
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The  extended  outline  of  the  facts  we  have  already  given 
makes  it  quite  unnecessary  that  we  devote  much  further 
time  or  space  to  a  discussion  of  the  evidence.  When  we  add 
to  those  details  the  further  fact  that  the  Meades  were  men 
without  a  dollar  of  capital;  that  they  had  no  right,  title> 
or  interest  in  the  300-acre  farm,  except  what  they  call  an 
"oral  option"  from  Bromley  to  buy  it  at  f  100  an  acre,  an 
"option"  for  which  it  does  not  appear  that  they  ever  paid 
or  promised  to  pay  a  dollar;  that  Bromley  himself  had 
neither  title  nor  interest,  except  an  alleged  option  (not 
produced)  from  Austen;  that  the  land  was  of  an  inferior 
quality,  and  shown  to  be  worth  materially  less  than  flOO 
an  acre,  being  part  of  a  larger  tract  sold  in  1913  at  $50  an 
acre,  the  situation  as  a  whole  makes  up  a  composite  picture, 
in  which  an  eye  of  average  experience  and  observation  may 
readily  trace  the  features  of  a  scheme  too  inequitable  to  re- 
ceive the  approval  of  a  court  of  justice. 

The  proposition  urged  by  counsel  for  appellant,  that 
proof  of  mere  inadequacy  of  consideration  on  the  one  hand, 
or  extravagance  of  consideration  on  the  other,  does  not 
necessarily  establish  a  charge  of  fraud,  may  be  conceded; 
but,  like  most  general  rules,  it  has  its  limitations.  In  the 
recent  case  of  Rarick  v.  Womer,  184  Iowa  1016,  we  had  oc- 
casion to  consider  this  question,  and  said  that  while,  gen- 
erally speaking,  mere  inadequacy  of  consideration  is  not 
sufficient  to  establish  fraud,  it  does  become  evidence  of  fraud 
when  the  inadequacy  is  so  gross  as  to  shock  the  conscience, 
or  to  naturally  induce  in  an  impartial  mind  a  conviction  that 
the  party  must  have  been  imposed  upon ;  and  in  support  of 
this  view  we  quoted  approvingly  Mr.  Pomeroy's  statement 
that,  under  some  circumstances,  inadequacy  of  consideration 
may  be  so  gross  as  to  "sufficient  ground  for  canceling  a 
conveyance  or  contract,  whether  executed  or  executory."  2 
Pomeroy  on  Equity  Jurisprudence  (3d  Ed.),  Section  927. 
We  there  further  said — and  the  language  is  very  pertinent  to 

Vol.    186   Ia.— 64. 
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the  case  now  before  us — that,  if  the  inadequacy  be  material, 
but  not  so  gross  as  above  suggested,  and  it  is  accompanied 
by  other  inequitable  circumstances  or  badges  of  fraud,  it 
is  a  very  material  fact  in  support  of  the  conclusion  that 
there  was  fraud  in  fact.  We  further  pointed  out  that  "few 
cases  are  made  to  rest  upon  the  mere  ground  of  inadequacy, 
but  each,  as  a  rule,  has  its  own  peculiar  accompaniment  of 
circumstances  which  lend  color  to  the  transaction  and  serve 
to  strengthen  or.rebut  the  inference  that  a  wrong  has  been 
done." 

This  record  is  resplendent  in  its  indications  of  a  well- 
organized  plan  to  lead  the  plaintiff  into  a  deal  the  effect  of 
which  would  be  to  unload  upon  him  a  tract  of  inferior  land 
at  a  grossly  exaggerated  valuation,  and  to  enable  the  Meades 
and  Bromley  and  their  coadjutors  to  accomplish  the  hereto- 
fore supposedly  impossible  feat  of  making  something  out 
of  nothing. 

The  very  perfection  of  the  organization  which  surround- 
ed the  plaintiff  from  the  time  of  his  first  appearance  at 
Council  Bluffs;  the  smooth  working  of  its  co-ordinated 
parts;  the  appearance  upon  the  scene  at  exactly  the  right 
moment  of  each  actor  in  the  drama;  the  careful  manner  in 
which  constant  touch  with  him  was  insured  until  it  was 
thought  he  had  gone  too  far  to  execute  a  successful  retreat, 
lend  all  the  color  needed  to  fairly  suggest  the  existence  of 
fraudulent  purpose,  and,  in  connection  with  the  gross  in- 
adequacy of  the  consideration  which  plaintiff  was  to  re- 
ceive, make  the  case  a  clear  one  for  equitable  relief. 

It  may  be  admitted  that,  if  plaintiff,  with  a  full  and 
fair  understanding  of  the  facts,  signed  and  delivered  the 
bill  of  sale  and  "acceptance"  prepared  by  Sweet,  the  court 
would  not  interfere  to  relieve  him.  But  the  evidence  fairly 
negatives  that  fact.  Though  by  no  means  an  incompetent, 
the  range  of  his  life  and  experience  had  been  narrow; 
his  knowledge  and  comprehension  of  the  English  language 
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were  limited ;  he  could  not  read  the  papers  prepared  for  his 
signature;  the  reading  by  another  of  the  formal  language 
in  which  they  were  written  would  scarcely  be  more  intel- 
ligible than  so  much  Greek ;  and,  surrounded  as  he  was  by 
the  defendants  and  Bromley  and  their  various  agents,  all 
assuring  him  that  everything  was  all  right,  it  is  not  very 
strange  that  he  should  have  been  misled  as  to  the  nature 
and  effect  of  the  transaction. 

He  did  awake  to  the  situation  while  the  deal  still  re- 
mained wholly  executory,  and  distinctly  refused  to  go  fur- 
ther, and  this  he  had  the  right  to  do.  The  defendants, 
though  in  a  court  of  equity  having  jurisdiction  to  compel 
specific. performance  of  the  contract  if  it  be  found  equitable, 
ask  no  such  relief,  and  content  themselves  with  a  counter 
demand  for  damages.  They  have  suffered  no  recoverable 
damages,  and,  in  equity  and  good  conscience,  the  contract 
should  be  declared  void. 

The  decree  of  the  district  court  is — Affirmed. 

Ladd,  C.  J.,  Gaynoe  and  Stevens,  JJ.,  concur. 


George  H.  Most  et  al.,  Appellees,  v.  Sarah  G.  Norton  et  ah. 

Appellants. 

CONTRACTS:  Rescission  and  Cancellation — Fraudulent  Representa- 
tions. Evidence  reviewed,  in  an  action  to  rescind  contract  for 
exchange  of  land  on  the  ground  of  fraudulent  representations, 
and  held  sufficient  for  the  cancellation  and  setting  aside  of  the 
contract. 

Appeal  from  Cass   District  Cowt. — J.   B.   Bockafbllow, 

Judge. 

July  7,  1919. 

Suit  in  equity  to  rescind  a  written  contract  for  an  ex- 
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change  of  real  estate.  There  was  a  cross-petition  by  defend- 
ant, praying  specific  performance  of  the  contract.  A  trial 
resulted  in  the  dismissal  of  the  cross-petition,  and  a  decree 
for  plaintiff  as  prayed.    Defendant  appeals. — Affirmed. 

H.  M.  Boorman  and  0.  M.  Slaymaker,  for  appellants. 

Suxm  &  Swan  and  B.  A.  Goodspeed,  for  appellees. 

Stevens,  J. — By  the  terms  of  a  written  contract,  en- 
tered into  between  plaintiffs,  George  H.  Most  and  wife,  who 
resided  near  Atlantic,  Cass  County,  Iowa,  and  defendants, 
who  resided  near  Anita  in  the  same  county,  executed  on 
December  6,  1915,  plaintiffs  agreed  to  convey  to  the  defend- 
ant Sarah  Q.  Norton  a  40-acre  tract  of  land,  located  in  Cass 
County,  Iowa,  incumbered  by  mortgages  aggregating  ap- 
proximately $5,700,  together  with  another  tract  of  191 
acres,  situated  in  Sully  County,  South  Dakota,  incumbered 
by  a  mortgage  for  $650,  in  exchange  for  a  tract  of  141  acres 
situated  in  Clarke  County,  Iowa,  and  incumbered  for  $10,- 
000,  and  an  80-acre  tract  situated  in  Scotts  Bluff  County, 
Nebraska,  on  which  plaintiffs  agreed  to  assume  a  mortgage 
for  $1,000,  due  March  1,  1918,  at  7  pet  cent.  On  December 
9th,  deeds  were  executed  by  tfle  respective  parties,  as  re- 
quired by  the  contract,  and  deposited  with  the  defendant 
L.  W.  Niles,  cashier  of  the  Atlantic  National  Bank,  to  be 
held  by  him  until  January  1,  1916,  when  they  were  to  be 
delivered  to  the  parties  entitled  thereto.  The  contract  fur- 
ther required  the  defendant  Sarah  G.  Norton,  on  delivery 
of  the  deed  conveying  the  Cass  County  and  Dakota  land  to 
her,  to  pay  plaintiffs  $1,000  in  cash.  Possession  of  all  land 
was  to  be  given  March  1,  1916. 

Plaintiffs  allege  in  their  petition  that  they  were  in- 
duced to  sign  the  contract  by  false  and  fraudulent  represen- 
tations made  to  them  by  Sarah  G.  Norton,  as  to  the  char- 
acter and  value  of  the  Nebraska  and  the  Clarke  County 
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land.  The  representations  alleged  are,  in  substance,  as  fol- 
lows :  That  the  Nebraska  land  was  located  about  five  miles 
from  the  town  of  Mitchell;  that  there  was  a  government 
irrigation  ditch  near,  and  that  same  could  be  irrigated: 
that  it  had  yielded  from  $200  to  $300  worth  of  hay  the  pre- 
ceding year;  that  it  was  fenced  on  one  side,  and  worth  in 
the  market  $45  per  acre,  and  that  she  had  paid  $75  pet- 
acre  for  it  in  trade;  that  she  was  familiar  with  the  land, 
knew  its  location,  susceptibility  to  irrigation  and  cultivn 
tion,  and  its  value;  that  defendant  further  represented  that 
the  Clarke  County  land  was  situated  near  Osceola;  that 
same  was  improved  with  a  good  farm  house,  with  a  good 
cellar;  that  the  farm  was  worth,  and  she  had  recently  paid 
her  brother  therefor,  $160  per  acre  cash;  that  same  was 
leased  for  $6.50  per  acre;  that  there  were  20  acres  of  win- 
ter wheat  on  said  land ;  that,  when  plaintiff  went  with  her, 
she  did  ndt  show  him  the  correct  boundaries  to  the  land,  and 
did  not  give  him  opportunity  to  make  a  thorough  inspec- 
tion thereof;  whereas,  in  truth  and  in  fact,  the  Nebraska 
land  was  21  miles  from  the  town  of  Mitchell,  was  not  fenced, 
had  not  yielded  a  crop  of  hay  the  preceding  year,  was  worth 
only  from  $5.00  to  $7.00  per  acre,  was  not  near  a  govern- 
ment irrigation  ditch,  and,  on  account  of  its  elevation, 
could  not  be  irrigated ;  that  the  house  on  the  Clarke  County 
land,  which  plaintiff  was  prevented  from  seeing  on  the  in- 
side, when  he  inspected  the  farm,  was  in  bad  condition;  that 
the  cellar  was  worthless;  that  the  land  did  not  rent  for 
more  than  $3.50  per  acre,  and  was  not  worth  to  exceed  $60 
to  $75  per  acre;  .that  she  had  not  paid  her  brother  $160 
cash  per  acre  therefor,  but  had  traded  a  stock  of  goods 
worth  less  than  $2,000  for  an  equity  therein.  Other  allega- 
tions of  fraud  contained  in  the  petition  will  be  referred  to 
a  little  later. 

As  is  usual  in  cases  of  this  character,  the  evidence  as  to 

i 

the  alleged  fraudulent  representations  and  the  value  of  the  1 
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respective  tracts  is  conflicting.  Plaintiff  is  a  farmer,  re- 
siding on  the  40-acre  tract  described  in  the  contract,  near 
Atlantic,  Iowa,  and  purchased  the  Dakota  land  of  a  local 
business  man,  without  prior  inspection,  paying  $9,000  there- 
for. Defendant  Sarah  G.  Norton,  with  whom  all  of  the 
transactions  were  had,  was  represented  in  Atlantic  by  C.  M. 
Baxter,  a  real  estate  man,  who  testified  that  he  was  also 
the  agent  of  plaintiffs. 

Negotiations  for  a  trade  were  begun  by  the  parties  in 
the  latter  part  of  November,  1915;  and  shortly  thereafter, 
plaintiff  George  H.  Most,  accompanied  by  Baxter,  went  to 
Osceola,  via  Dep  Moines,  to  inspect  the  land,  and  were  met 
upon  arrival  at  Osceola  by  Mrs.  Norton.  The  parties  at- 
tended a  revival  meeting  together  during  the  evening,  and 
Baxter  and  plaintiff  occupied  the  same  room  at  a  hotel  in 
Osceola,  got  up  about  the  same  time  the  next  morning,  and, 
immediately  after  breakfast,  went  in  an  automobile  with  a 
liveryman  to  inspect  the"  141-acre  farm.  The  inspection, 
apparently,  was  not  very  thorough.  The  parties  did,  how- 
ever, see  the  buildings,  and  observed  generally  the  char- 
acter and  location  of  the  farm.  They  returned  to  Osceola 
in  time  to  catch  a  west-bound  train,  at  about  10  o'clock 
A.  M.  They  went  together  to  Omaha,  Nebraska,  and  looked 
at  a  residence,  incumbered  for  f  1,800,  which  Mrs.  Norton 
wanted  to  put  in  on  the  trade. 

The  contract  was  drawn  up  and  signed  by  the  defend 
ant  George  H.  Most  at  his  home  on  the  evening  of  Decem- 
ber 6th,  in  the  presence  of  Baxter,  Mrs.  Norton,  and  a  broth- 
er of  the  latter^.  On  December  9th,  Mrs.  Most  signed  the 
contract  in  the  office  of  a  real  estate  agent  at  Atlantic,  and 
on  the  same  occasion,  all  of  the  necessary  deeds  were  ex- 
ecuted by  the  respective  parties.  Plaintiff  testified  that 
Mrs.  Norton  had  previously  told  him  that  the  Nebraska 
land  was  incumbered  for  $1,000,  but  it  later  developed  that 
the  land  was  not  incumbered,  and  plaintiff  and  wife,  on 
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December  23d,  were  induced  to  execute  a  note,  secured  by 
mortgage,  on  the  Nebraska  land,  and  payable  to  W.  H. 
Seager,  of  Omaha,  Nebraska,  of  whom  defendant  claimed 
she  was  to  get  the  loan,  at  the  time  the  deeds  were  executed. 

Notwithstanding  her  denial,  and  the  testimony  of  other 
witnesses  who  were  present  when  conversations  were  had 
between  her  and  the  plaintiffs,  the  evidence  quite  satisfac- 
torily shows  that  Mrs.  Norton  was  claiming  to  others  that 
she  paid  $  160  per  acre  cash  for  the  land,  and  this  fact  tends 
to  corroborate  plaintiff's  testimony  that  she  so  stated  and 
represented  to  him.  It  also  appears  without  conflict  that 
the  land  was  conveyed  to  her  in  exchange  for  a  small  stock 
of  merchandise,  which  was  purchased  and  traded  by  her 
and  her  brother,  without  invoicing.  Plaintiff  testified  that 
defendant  informed  him  that  the  Clarke  County  land  was 
leased  for  $6.50  per  acre,  and  that  there  were  20  acres  of 
winter  wheat  thereon.  This  is  denied  by  her,  and  the  evi- 
dence shows  that,  if  the  representation  was  made,  it  was 
not  true.  She  also  denied  all  of  the  material  allegations  of 
plaintiff's  petition  relative  to  the  Nebraska  land,  and  tes- 
tified that  she  informed  plaintiff  that  she  had  never  seen 
it,  and  obtained  her  information  concerning  the  same  from 
others.  Plaintiff,  however,  testified  that  she  did,  in  fact, 
make  all  of  the  representations  charged. 

One  witness  called  by  defendant  testified  that  the  Ne- 
braska land  was  worth  $45  per  acre;  on  the  other  hand, 
several  witnesses  called  by  plaintiff,  some  of  whom  resided 
at  Scotts  Bluff,  near  the  land  in  question,  testified  that  it 
was  worth  from  $5  to  $12  per  acre.  Defendants'  witnesses 
fixed  the  value  of  the  Dakota  land  at  from  $15  to  $20  per 
acre,  and  plaintiffs',  at  $30.  Defendants'  witnesses  fixed  the 
value  of  the  Clarke  County  land  at  from  $100  to  $115; 
whereas  plaintiffs'  witnesses  testified  that  it  was  worth 
from  $60  to  $90,  and  one  witness  said  $100  per  acre.  The 
evidence  of  plaintiffs'  witnesses  as  to  the  value  of  the  Ne- 
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braska  land  is  more  satisfactory  than  that  offered  on  behalf 
of  the  defendant.  This  land  was  evidently  worth  less  than 
1 1,000,  the  amount  of  the  note  executed  by  plaintiff  to  de- 
fendant and  secured  by  mortgage  thereon.  Estimating  the 
Dakota  land  at  $20  per  acre  and  the  Clarke  County  land 
at  $90  iter  acre,  defendant  obtained  an  advantage  in  the 
trade  of  from  $6,000  to  $7,000.  Practically  all  of  the  wit- 
nesses agree  that  plaintiff's  Cass  County  land  was  worth 
$250  per  acre,  and  one  witness  said  $275.  He  was  putting 
it  in  at  $12,000.  The  methods  pursued  by  Mrs.  Norton  and 
her  agents  do  not  meet  with  approval.  She,  in  effect,  ad- 
mitted that  she  arranged  with  a  real  estate  agent  in  Atlan- 
tic to  pretend  and  falsely  represent  to  plaintiff  that  he  had 
another  purchaser  for  the  Clarke  County  land — a  man  by 
the  name  of  Fox,  residing  in  the  vicinity — at  $160  per  acre ; 
and  the  agent  referred  to  testified  that  she  had  such  an  ar- 
rangement with  him,  and  that  he  tried  to  carry  it  out.  The 
purpose,  evidently,  was  to  induce  plaintiff  and  his  wife  to 
execute  the  deeds  on  the  evening  of  December  9th.  The 
Clarke  County  land  was  not  leased  for  $6.50  per  acre,  but 
had  a  rental  value  of  a  little  more  than  one  half  that  sum. 
The  Nebraska  land  was  practically  worthless,  and  did  not 
annually  yield  a  crop  of  hay,  but  only  when  the  season  was 
wet,  which  was  infrequent. 

At  the  time  of  the  trial,  the  Clarke  Couutv  land  was 
incumbered  by  a  lease  for  a  term  expiring  March  1,  1917, 
and  it  appeared  that  defendant  could  not  deliver  possession 
of  the  farm  to  plaintiff  March  1st;  but  after  the  submis- 
sion of  the  case,  and  before  a  decree  was  entered,  defend- 
ants filed  in  the  office  of  the  clerk  a  written  relinquishment 
of  the  lease,  and  paid  $1,000  to  the  clerk,  which  was  agreed 
upon  as  a  part  of  the  consideration  for  the  exchange.  It 
was  not  shown,  however,  that  possession  has  been  delivered 
to  defendant. 

We  have  refrained  from  an  extensive  recitation  or  re- 
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view  of  the  evidence,  and  content  ourselves  with  calling 
specific  attention  to  the  foregoing  matters;  but  the  record 
has  been  read  with  care,  and  we  are  persuaded  therefrom 
that  the  greater  weight  of  the  credible  evidence  shows  that 
plaintiffs  were  induced  by  the  alleged  representations  of 
the  defendant  Sarah  G.  Norton,  and  those  associated  with 
her,  to  enter  into  the  contract  and  execute  the  deeds  convey- 
ing the  Cass  County  and  Dakota  land  to  her,  and  also  the 
note  and  mortgage  for  $  1,000;  and  that  she  obtained  an  un- 
conscionable advantage  in  the  transaction.  Plaintiffs  acted 
promptly  upon  discovering  the  fraud,  and  gave  defendants 
notice  in  writing  of  their  election  to  rescind  the  contract. 
The  petition  was  filed  January  15,  1916.  We  have  not  over- 
looked the  fact  appearing  in  the  record  that  plaintiffs'  tes- 
timony is  contradicted  by  several  witnesses  called  by  de- 
fendants, but  there  is  much  to  discredit  the  testimony  of 
some  of  these  witnesses,  and  the  circumstances  add  cor- 
roboration to  plaintiffs,  claim. 

The  decree  of  the  trial  court  canceling  and  setting 
aside  all  of  the  instruments  signed  and  executed  by  plain- 
tiffs is  fully  supported  by  the  record,  and  meets  with  our 
approval,  and  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


John   Parsons  et  al.,  Appellants,  v.  Rinard  Grain   Com- 
pany, Appellee;    Lee  L.  Wells  et  al., 
Interveners,  Appellants. 

COEPOEATIONS:  Liability  for  Corporate  Debts — Claims  Against 
1  Officers  for  Exceeding  Statutory  Indebtedness.  The  fact  that 
claims  of  creditors  had  been  filed  -with  the  receiver  of  an  in- 
solvent corporation  would  not  prevent  the  bringing  of  an  ac- 
tion by  stockholders,  pending  receivership,  against  the  directors 
and  officers,  for  the  existing  indebtedness  of  the  corporation, 
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on  the  ground  of  their  wrongful  conduct  in  incurring  an  in- 
debtedness in  excess  of  that  allowed  by  the  articles  of  incorpo- 
ration and  the  laws  of  the  state. 

RECEIVERS:     Powers  and  Duties— Position  in  Litigation.    A  receiv- 

2  er  of  an  insolvent  corporation  is  an  officer  of  the  court,  re- 
quired to  handle  the  same  under  the  direction  of  the  court, 
and  is  not  a  necessary  party  to  a  suit  between  stockholders  and 
creditors  of  the  corporation,  as  against  its  officers  and  directors, 
for  claims  against  said  officers  and  directors  on  excess  in- 
debtedness, and  he  cannot  raise  any  question  as  to  the  propriety 
of  litigating  such  Issues  or  complain  thereof. 

CORPORATIONS:    Liability  for  Corporate  Debts— Failure  to  Comply 

3  with  Statutory  Requirements.  Sec.  1611,  Code,  1997,  provides 
that  articles  of  incorporation  must  fix  the  highest  amount  of 
indebtedness  or  liability  to  which  the  corporation  is  at  any 
one  time  to  be  subject,  and  Sec.  1613,  Code  Supp.,  1913,  requires 
the  publishing  of  the  amount  of  capital  stock  authorized,  and 
also  the  highest  amount  of  indebtedness  to  which  the  corpo- 
ration may  subject  itself;  and  where  the  only  definite  limita- 
tion on  the  indebtedness  to  be  found  in  the  articles  was  grossly 
in  excess  of  what  the  Indebtedness  of  the  corporation  might  be, 
there  was  a  violation  of  the  said  sections,  and,  under  Sec.  1616, 
Code,  1897,  making  the  individual  property  of  the  stockholders 
liable  for  the  corporate  debts  upon  the  failure  to  substantially 
comply  with  the  statutory  requirements,  the  stockholders  of  said 
corporation  were  individually  liable. 

CORPORATIONS:     Officers  and  Agents — Eligibility  of  Director  not 

4  Dependent  on  Being  Stockholder.  There  is  no  statutory  require- 
ment that  an  officer  or  director  of  a  corporation  shall  be  a 
stockholder,  and,  unless  the  articles  of  the  corporation  or  the 
by-laws  so  provide,  it  is  not  necessary  that  he  be  such. 

CORPORATIONS:     Officers    and    Agents — Statutory  Liability— Ab- 

5  sence  of  Design  to  Deceive.  Where  there  was  no  design  on  the 
part  of  directors  of  a  corporation  to  deceive  or  defraud  anyone, 
they  are  not  liable  to  creditors  under  Sec.  1620,  Code,  1897, 
which  provides  that  intentional  fraud  in  failing  to  comply  sub- 
stantially with  the  articles  of  incorporation,  or  in  deceiving 
the  public  or  individuals  in  relation  to  their  means  or  liabil- 
ities, shall  be  a  misdemeanor,  and  that  anyone  guilty  thereof 
shall  be  liable  to  a  person  damaged  therefrom. 

CORPORATIONS:     Officers  and  Agents — Statutory  Liability— Diver- 

6  slon  of  Funds.    There  was  no  diversion  of  funds,  under  Sec. 
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1621,  Code,  1897,  providing  for  liability  for  wrongful  diversion 
by  the  payment  of  dividends,  where  the  profits  of  the  corpora- 
tion were  sufficient  up  to  that  time  to  permit  such  a  payment. 

CORPORATIONS:    Officers    and    Agents— Indebtedness    Exceeding 

7  Statutory  Allowance — Actual  Knowledge  Necessary.  The  provision 
of  Sec.  1622,  Code,  1897,  that  the  directors  and  officers  of  a  cor- 
poration "knowingly  consenting"  to  the  incurring  of  indebtedness 
in  excess  of  the  amount  permitted  by  law  shall  be  liable  to  its 
creditors  for  such  excess,  means,  with  knowledge  that  the  indebt- 
edness exceeds  two  thirds  of  the  corporate  stock.  Actual  knowl- 
edge is  required,  and  it  cannot  be  inferred  from  mere  inatten- 
tion or  neglect  on  the  part  of  the  officers;  and  it  is  not  enough 
that  it  might  have  been  obtained  by  the  exercise  of  due  care. 

CORPORATIONS:      Officers    and   Agents — Indebtedness    Exceeding 

8  Statutory  Allowance — Renewal  of  Valid  Obligation  Not  Violation. 
Renewal  of  a  past  existing  indebtedness  is  not  a  violation  of 
Sec.  1622,  Code,  1897,  providing  against  the  incurring  of  indebt- 
edness in  an  amount  exceeding  that  permitted  by  law,  where 
the  indebtedness  was  valid  at  the  time  at  which  it  was  incurred. 

CORPORATIONS:    Officers  and  Agents — Statutory  Liability— Negli- 

9  gence.  The  neglect  of  the  officers  and  directors  of  a  company 
in  not  instructing  its  manager  not  to  incur  further  indebted- 
ness, after  knowing  that  the  capital  had  been  wiped  out  and 
debts  created,  there  being  no  intentional  fraud,  did  not  make 
them  individually  liable  to  creditors. 

CORPORATIONS:    Liability  for  Corporate  Debts— Stockholders  Sev- 

10  erally  Liable.  On  a  failure  of  a  corporation  to  comply  with  Sec. 
1611,  Code,  1897,  requiring  that  the  articles  must  fix  the  high- 
est amount  of  Indebtedness  to  which  the  corporation  may  at 
any  one  time  be  subjected,  each  of  the  stockholders  is  liable  for 
all  of  the  debts  of  the  corporation,  and  no  one  of  them  can 
complain  of  a  judgment  against  him  for  his  proportionate 
share  of  the  indebtedness,  instead  of  a  judgment  of  the  entire 
indebtedness  against  all  of  the  stockholders. 

Appeal  from  Calhoun  District  Court. — E.  G.  Albert,  Judge. 

July  7,  1919. 

The  opinion  states  the  case.    All  parties  appeal,  except 
the  Rinard  Grain  Company,  the  Rinard  Savings  Bank,  C.  C. 
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McPherson,  and  Fred  W.  Good. — Reversed  ito  part;  affirmed 
in  part. 

Gray  &  Gray  and  Friek  &  Frick,  for  appellants. 

E.  C.  Stevenson,  for  appellees. 

Ladd,  C.  J. — A  corporation  known  as  Rinard  Grain 
Company  was  organized  September  28,  1912,  to  deal  in 
grains,  coal,  and  tile  at  Rinard.  One  Neyens  was  employed 
as  manager,  at  a  salary  of  $85  per  month.  Business  was 
begun  in  December,  1912.  The  capital  stock  consisted  of 
54  shares  of  $25  each,  all  of  which  were  paid  in  cash,  except 
6  shares,  which  were  paid  in  lumber.  The  company  had  no 
elevator,  but  it  erected  corn  cribs  and  coal  bins.  Neither 
Neyens  nor  the  officers  of  the  company  appear  to  have  had 
any  previous  experience  in  the  line  of  business  undertaken. 
Having  been  appointed  a  committee  to  wind  up  the  affairs 
of  the  corporation,  the  plaintiffs,  being  president,  secretary, 
and  one  of  the  directors,  filed  a  petition,  alleging  the  in- 
solvency of  the  company  and  praying  for  the  appointment 
of  a  receiver.  One  of  the  plaintiffs,  John  Parsons,  was  ap* 
pointed  receiver,  and  qualified  as  such.  Upon  his  applica- 
tion, the  court  ordered  the  sale  of  all  personal  property,  and 
also  directed  the  collection  of  an  assessment  of  $80  per 
share  from  the  stockholders.  Such  indebtedness  amounted 
to  $3,000.49,  not  including  the  costs  and  attorneys'  fees  in- 
cident to  this  litigation.  Only  the  corporation  was  notified 
of  this  application.  See  Mate  v.  Union  Stock  Yards  St.  Bk.. 
1  03  Iowa  549. 

■ 

Fifteen  of  the  stockholders  other  than  the  officers  filed 
a  petition  of  intervention,  September  2,  1915,  in  which  they 
alleged  that  the  action  of  the  court  was  without  notice  to 
them;  that  the  plaintiffs  and  other  officers  of  the  corpora- 
tion were  responsible  to  the  corporation  and  its  stockhold- 
ers for  failure  to  perforin  the  duties  the  breach  of  which 
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rendered  the  corporation  liable;  that  they  incurred  an  in- 
debtedness in  excess  of  that  allowed  by  the  articles  of  in- 
corporation and  permitted  by  the  laws  of  the  state,  and  are 
now  attempting  to  escape  liability  for  indebtedness  in  con- 
sequence of  their  wrongdoing ;  that  the  by-laws  purporting 
to  confer  on  the  directors  the  power  to  levy  assessments  are 
contrary  to  the  statutes  of  the  state;  and  that,  in  any 
event,  the  facts  were  not  such  as  to  authorize  the  exercise 
of  such  power  by  the  board  of  directors.  They  prayed  that 
Parsons  be  removed  as  receiver;  that  a  disinterested  per- 
son be  appointed  in  his  stead;  and  that  plaintiffs  and  oth- 
er officers  and  directors  be  held  as  liable  for  the  existing 
indebtedness  of  the  corporation,  and  that  they  be  repaid 
the  amounts  by  them  paid  for  their  respective  shares. 

The  Rinard  Savings  Bank  filed  a  petition  of  interven- 
tion, November  29,  1915,  alleging  that  a  note  of  $930  was 
executed  to  it  by  the  Rinard  Grain  Company,  by  John  Harm 
as  president  and  John  Parsons  as  secretary;  that  it  was 
unpaid ;  that  the  receiver  had  allowed  it  as  a  claim ;  that 
he  had  in  his  hands  certain  money  and  property  belonging 
to  that  Company,  which  should  be  used  in  payment  of  the 
bank's  claim ;  that  plaintiffs  herein  were  the  officers  of  the 
corporation  at  the  time  the  note  was  negotiated;  and  that 
it  exceeded  the  indebtedness  which  the  Rinard  Grain  Com- 
pany, under  its  articles  and  under  the  statute,  might  law- 
fully incur:  and  said  bank  prayed  that  the  receiver  be  or- 
dered to  turn  over  the  money  in  his  hands  in  satisfaction 
of  said  note,  and  that  judgment  for  any  balance  be  entered 
against  plaintiffs.  Each  of  two  other  interveners,  C.  C.  Mc- 
Pherson  and  Fred  W.  Good,  filed  petitions  of  intervention, 
praying  judgments  for  sums  due  them  for  corn  against 
plaintiff,  on  the  same  grounds.  The  answers  of  the  plain- 
tiffs and  receiver  put  the  allegations  of  these  several  peti- 
tions of  intervention  in  issue.  The  receiver  filed  an  amend- 
ment to  his  answer  to  the  petition  of  intervention  of  the  15 
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shareholders,  and  a  cross-petition,  naming  all  the  36  share- 
holders as  parties,  and,  on  the  order  of  the  court,  caused 
all  save  the  two  nonresidents  to  be  served  with  notice  to 
appear  and  answer.  The  receiver  moved  to  strike  the  peti- 
tions of  intervention  of  the  Rinard  Savings  Bank,  McPher- 
son,  and  Good,  on  the  grounds  which  will  hereafter  appear, 
and  the  court  ordered  this  motion  "to  be  submitted  with 
the  case." 

The  plaintiffs'  answers  to  these  petitions,  sought  to 
have  stricken,  were  filed  subsequent  to  the  above  order.  On 
hearing,  the  court  overruled  the  motion  to  strike,  entered 
judgment  as  prayed  against  the  plaintiffs  and  the  receiver 
on  the  petition  of  intervention  of  the  Rinard  Savings  Bank, 
McPherson,  and  Good,  and  ordered  assessments  of  $75  per 
share,  and  entered  judgment  thereon  against  the  several 
shareholders  accordingly.  The  receiver,  plaintiffs,  and  the 
shareholders  appeal. 

T.  The  receiver  complains  of  the  ruling  on  the  motion 
to  strike  the  petitions  of  intervention  of  the  bank,  McPher- 
son, and  Good.  The  grounds  of  this  motion,  in  substance, 
were:  (1)  That  the  claims  of  the  interveners  were  filed 
with  and  allowed  by  the  receiver;  (2)  that  the  petitions  of 
intervention  are  foreign  to  the  issues  joined;  (3)  that  the 
original  case  did  not  involve  any  question  of  liability  be- 
tween stockholders  and  their  creditors,  or  between  officers 
and  directors  of  the  company  and  its  creditors;  (4)  that, 
if  any  creditor  of  the  company  has  any  claim  against  the 
plaintiffs,  their  action  is  cognizable  in  law,  and  not  in  eq- 
uity. 

The  fact  that  the  several  claims  had  been  filed  with  the 
receiver  did  not  relieve  plaintiffs  of  any  liability  thereon, 
nor  prevent  the  maintenance  of  an  action  against  any  or  all 


July  1919]       Parsons  v.  Rinard  Grain   Co.  1023 

of  them,  pending  the  receivership.  For  this 
t.  corporations:    reason,  the  first  ground  of  the  motion  was 

liability    for  '  ° 

corporate  rightly  overruled. 

debts :   claims 

against  officers  The  receiver  filed  his  report,  November 

for  exceeding  F       1 

indebtedness        ^®>  1915,  saying  that  the  claims  of  these  in- 
terveners had  been  filed,  and  that  he  al- 
lowed each  of  them,  and  on  the  same  day,  the  court  entered 
an  order  approving  this  report.    On  the  same  day,  the  bank, 
McPherson,  and  Good  filed  their  petitions  of  intervention. 

That  of  the  bank  sought  no  relief  against 
2.  receivers:         the  receiver,  save  that  of  instructing  him 

powers  and 

duties:  posi-       "to  turn  over  and  pay  to  this  intervener 

tion  in  lltiga-  r  tJ' 

tIon-  money  now  in  his  hands,  and  that  the  same 

shall  be  applied  to  the  payment  of  said  note, 
and  that  said  intervener  have  judgment  against  said  plain- 
tiffs for  any  balance,  and,  in  the  event  that  the  court  finds 
that  the  money  in  the  hands  of  the  receiver  cannot  be  used, 
that  it  have  judgment  against  the  plaintiffs  and  each  of 
them  for  the  amount  of  said  note." 

It  will  be  noticed  that  no  relief  is  sought  against  the 
receiver  save  the  disposition  of  the  funds  themselves  in  his 
hands,  and  no  grounds  for  the  preference  prayed  were  stat- 
ed. The  petitions  of  intervention  of  McPherson  and  Good 
asked  that  an  order  allowing  said  claims  be  entered,  and 
that  judgment  be  rendered  "against  the  receiver,  John  Par- 
sons, as  such,"  and  against  the  plaintiffs  as  individuals,  and 
that  the  receiver  be  ordered  to  pay  the  claims  out  of  any 
funds  in  his  hands.  As  these  claims  had  been  allowed  the 
day  the  petitions  were  filed,  and  all  that  was  sought  was  an 
order  of  allowance  and  "payment  out  of  the  funds  in  the  re- 
ceiver's hands,  without  asserting  any  preference,  no  remedy 
was  prayed,  as  against  the  receiver,  other  than  had  already 
been  accorded  these  interveners  by  the  order  approving  the 
report  of  the  receiver,  and,  therefore,  no  issue  was  presented 
which  concerned  the  receiver;  and  the  only  issue  raised  as 
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Good  had  sold  oats  of  the  aggregate  price  of  $256.30, 
for  which  amount  a  check  was  given  by  the  company  on  the 
bank,  and  payment  refused;  and  the  allegations  of  the 
liability  are  precisely  the  same  in  his  petition  of  interven- 
tion as  in  that  filed  by  McPherson.  It  thus  appears  that 
the  bank  bases  its  right  of  recovery  on  the  sole  ground  that 
the  note,  when  given,  exceeded  the  amount  of  indebtedness 
which  the  Rinard  Grain  Company  might  incur,  and  that  the 
claims  of  McPherson  and  Good  were  based  on  two  grounds : 
First,  that  the  indebtedness  was  incurred  when  the  Rinard 
Grain  Company  was  insolvent,  and  plaintiffs  knew  that  the 
money  would  not  be  paid;  and,  second,  that  the  indebted- 
ness contracted  was  in  excess  of  that  authorized  by  law. 

The  third  of  the  articles  of  incorporation  states  that 
the  "capital  stock  of  this  corporation  at  the  beginning  of 
the  business  shall  be  $1,200,  and  may  be  increased,  from 
time  to  time,  to  not  exceeding  $10,000,  and  all  increase  over 
$1,200  shall  be  paid  in,  from  time  to  time,  on  the  issuance 
of  shares  of  stock  to  purchasers  becoming  members." 

The  seventh  article  declared  that  the  "corporation  shall 
at  no  time  have  or  subject  itself  to  an  indebtedness  exceed- 
ing the  amount  of  two  thirds  of  the  shares  of  stock  actually 
paid  up,  as  shown  by  the  books  of  this  society."  This  would 
sufficiently  comply  with  the  statutes,  had  we  capital  stock 
paid  up  been  definitely  stated,  as  appears  to  have  been  done 
in  Park  v.  Zwart,  92  Iowa  37.  If  the  two  articles  be  con- 
strued together,  it  would  be  impossible  to  ascertain  from 
them  what  limirof  indebtedness  was  intended;  for  no  one 
could  say  how  many  shares  of  stock  had  been  issued,  save  by 
an.  examination  of  the  books  of  the  company. 

The  ninth  article  conferred  power  on  the  corporation 
to  borrow  money  "upon  a  vote  of  two  thirds  of  all  the  of- 
ficers or  directors  at  any  regular  or  special  meeting,  pro- 
viding that  not  more  than  $5,000  shall  at  any  time  be  bor- 
rowed, aud  at  no  time  shall  the  indebtedness  for  borrowing 
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money  exceed  the  sum  of  f  5,000."  This  sum  is  the  only 
definite  limitation  on  the  indebtedness  to  be  found  in  the 
articles,  and  may  fairly  be  construed  as  having  been  intend- 
ed to  state  the  highest  amount  of  indebtedness  which  the 
corporation  might  incur. 

Section  1611  of  the  Code  exacts  that: 

"Such  articles  must  fix  the  highest  amount  of  indebted 
ness  or  liability  to  which  the  corporation  is  at  any  one  time 
to  be  subject,  which  in  no  case,  except  risks  of  insurance 
companies,  and  liabilities  of  banks  not  in  excess  of  their 
available  assets,  not  including  their  capital,  shall  exceed 
two  thirds  of  its  capital  stock." 

Under  this  section,  then,  the  articles  must  have  speci- 
fied the  highest  indebtedness  it  might  incur,  and  this  migh  1 
not  have  exceeded  two  thirds  of  its  capital  stock.  As  the 
corporate  stock  was  fixed  at  $1,200  in  the  first  instance 
and  might  not,  in  any  event,  have  exceeded  $10,000,  the 
limit  of  indebtedness,  as  fixed  by  the  ninth  article,  neces- 
sarily exceeded  two  thirds  of  its  capital  stock  issued,  or 
which  might  possibly  be  issued. 

Section  1616  of  the  Code  declares-that : 

"A  failure  to  substantially  comply  with  the  foregoing 
requirements  in  relation  to  organization  and  publicity  shall 
render  the  individual  property  of  the  stockholders  liable  for 
the  corporate  debts." 

The  word  "and,"  as  it  appears  after  "organization"  in 
this  statute,  has  been  construed  as  "or."  MqrsTtall  v.  Har 
r%8,  55  Iowa  182. 

In  Heuer  &  Brockschrmdt  v.  Carmichael,  82  Iowa  288, 
this  court  held  that  to  omit  to  state  in  the  articles  the  high- 
est amount  of  indebtedness  or  liability  to  which  the  corpora- 
tion is  at  any  one  time  to  be  subject  was  a  failure  to  com- 
ply substantially  with  the  "foregoing  requirements"  in  re- 
lation to  organization.  The  court  there  construed  Sections 
1061  and  1068  of  the  Code  of  1873.    These  sections,  in  so  far 
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as  the  questions  now  under  consideration  are  concerned,  are 
like  the  present  statutes,  as  above  quoted.  The  reasons  for 
so  holding  in  that  case  were  thus  stated : 

"In  determining  whether  this  is  a  substantial  failure, 
we  must  ascertain  the  purpose  of  this  requirement.  Those 
dealing  with  such  corporations  may  know,  in  a  general  way 
at  least,  the  extent  of  their  assets,  but  cannot  know  the  ex- 
tent of  their  liabilities.  If  a  limit  is  fixed  in  the  articles, 
then  the  creditors  may  not  only  know  the  extent  of  the  as- 
sets, but  also  the  extent  of  the  liabilities  that  may  be  law- 
fully contracted,  and  decide  therefrom  the  amount  to  which 
they  will  give  credit.  It  is  the  law  that  a  creditor  may  re- 
cover, even  though  his  debt  is  in  excess  of  the  limit  fixed; 
not,  however,  because  the  fixing  of  a  limit  is  immaterial, 
but  because  the  corporation,  having  received  value,  is  estop 
ped  from  pleading  its  own  failure  to  comply  with  the  law." 

See,  also,  Thornton  v.  Balcom,  85  Iowa  198. 

Section  1613,  Code  Supplement,  1913,  requires,  among 
other  things,  that  the  amount  of  capital  stock  authorized 
shall  be  published,  and  also  "the  highest  amount  of  indebt- 
edness"  to  which  the  corporation  may  be  subjected.  Con- 
ceding, as  we  must,  the  purposes  of  the  requirement  to  be 
as  stated  above,  it  is  apparent  that  a  statement  of  an 
amount  grossly  in  excess  of  what  the  indebtedness  of  the 
corporation  might  be,  would  be  much  more  misleading  than 
the  omission  of  any  reference  whatever  to  the  indebtedness 
which  might  be  incurred.  For  these  reasons,  we  conclude 
that  the  requirement  of  Section  1611  was  not  complied  with 
in  the  organization,  and  that,  under  Section  1616,  the  prop- 
erty of  the  stockholders  became  liable. 

The  petition  of  intervention,  however,  bases  the  bank's 
claim  on  their  alleged  liability  as  officers  and  directors,  and 
not  as  stockholders.     Neither  the  articles  nor  by-laws  nor 
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4.  Corporations  : 
officers    and 
agents:   eligi- 
bility of  direct 
or  not  depend- 
ent on  being 
stockholder. 


5.  Corporations 
officers  and 
agents :  statu 
tory  liability : 
absence  of 
design    to 
deceive. 


any  statute  requires  that  any  of  the  officers 
or  directors  shall  be  shareholders,  and,  in 
the  absence  of  any  such  provision,  ordi- 
narily it  is  not  absolutely  essential  to  the 
qualification  of  a  director  or  other  officer 
that  he  be  a  shareholder  in  the  company. 
Wight  v.  Springfield  &  N.  L.  R.  Co.,  117  Mass.  226  (19  Am. 
Rep.  412) ;  10  Cyc.  737. 

Whether  impliedly  shareholders  or  not,  no  claim  is  as- 
serted against  these^  plaintiffs  as  such,  and  no  liability  is 
created  by  the  statute  against  them  as  officers  and  directors. 

Nor  do  we  think  there  is  any  liability  under 
the  sections  following. 

Section  1620  of  the  Code  declares  that : 
"Intentional  fraud  in  failing  to  comply 
substantially  with  the  articles  of  incorpora- 
tion, or  in  deceiving  the  public  or  individ- 
uals in  relation  to  their  means  or  their  liabilities,  shall  be  a 
misdemeanor,  *  *  *  Any  person  who  has  sustained  in- 
jury from  such  fraud  may  also  recover  damages  therefor 
against  those  guilty  of  participating  in  such  fraud." 

A  careful  examination  of  the  record  has  failed  to  con- 
vince us  that  these  directors  had  any  design  of  deceiving  or 
defrauding  anyone.  Fraud  may  not  be  presumed,  and  in 
<mr  opinion,  there  was  not  sufficient  evidence  to  warrant 
the  inference  that  any  of  the  officers  or  stockholders  enter- 
tained any  such  design. 

Code  Section  1621  relates  to  the  diversion  of  funds  of 
the  corporation  to  other  objects  and  the  payment  of  div- 
idends.   There  was  n6  such  diversion  of  the  funds,  though 

a  dividend  had  been  declared  and  paid.  It 
appears  that  the  profits  were  sufficient,  up 
to  that  time,  to  permit  gf  such  payment. 
There  was  no  intentional  violation  by  the 
board  of  directors  of  either  of  these  sec- 
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officers  and 
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tory   liability  : 
diversion    of 
funds. 
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tions,  such  as  mentioned  in  Section  1622  of  the  Code.    That 
section  further  provides  that: 

"If  the  indebtedness  of  any  corporation  shall  exceed 
the  amoi^nt  of  indebtedness  permitted  by  law,  the  directors 

and  officers  of  such  corporation  knowingly 

7.  corporations  :    consenting  thereto  shall  be  personally  and 

officers    and  "  r  * 

agents:  indent-  individually  liable  to  the  creditors  of  such 

edness  exceed-  * 

anow8imce*ory      corporation  for  such  excess." 
Jd^necjislry.  Did  these  plaintiffs  knowingly  consent 

to  the  creation  of  an  indebtedness  in  ex- 
cess of  two  thirds  of  the  paid-up  capital  stock?  In  the  con 
nection  used,  "knowingly"  obviously  means,  with  knowl- 
edge that  the  indebtedness  exceeds  that  permitted  by  law : 
that  is,  two  thirds  of  the  capital  stock.  Such  want  of 
knowledge  may  not  be  inferred  from  mere  inattention  or 
neglect  on  the  part  of  the  officers  and  directors  sought  to  In 
charged.  Actual  knowledge  is  required;  constructive,  or 
that  which  might  be  obtained  by  the  exercise  of  due  care,  U 
not  enough.  Of  course,  direct  evidence  of  knowledge  is  not 
required.  All  essential  is  that  the  evidence  bearing  on  th£ 
issue  as  to  whether  the  officers  and  directors  knew,  be  such 
as  to  warrant  that  inference.  Patterson  v.  Steuwrt,  41 
Minn.  84  (16  Am.  St.  671) ;  Patterson  v.  Minnesota  Mfg. 
Co.,  4  L.  R.  A.  745;  Letois  v.  Montgomery,  145  111.  30  (33 
N.  E.  880). 

The  note  on  which  the  bank  claims,  was  executed  by 
John  Harms  as  president  and  John  Parsons  as  secretary, 
July  7,  1914,  and  was  payable  one  year  from  date.    This  was 

given  in  renewal  of  a  note  for  $800.    It  be- 

8.  corporations:    came  due  May  24,  1914,  but  the  record  does 

officers  and  ,    j .     -.  -_        • .  •  •*▼  ±. 

agents :  indebt-  not  disclose  when  it  was  given.    Neyens  tes- 

edness    exceed* 

in*  statutory      titled  that,  in  March  or  April,  1914,  "there 

allowance:  . 

renewal  of  valid  had  been  about  $800  borrowed  in  the  ordi 

obligation  not 

violation  aarv  course  of  business  from  the  Rinard 

Savings  Bank.     *     *     *     I  think  they  had 
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got  the  $800  at  the  Rinard  Savings  Bank."  Parsons  testi- 
fied that  "the  difference  between  $800  and  (930  was  the  in- 
terest, and  a  little  money  they  needed." 

Possibly  the  last  note  may  have  included  the  |80  note 
spoken  of  by  Neyens;  but  this  was  not  shown,  and  it  is  ut- 
tirely  impossible  to  say  how  much,  if  any,  money  was  in- 
cluded. Evidently  it  was  but  a  small  item,  and  will  be*given 
no  further  attention.  There  was  no  showing  of  when  the 
debt  for  which  the  $800  note  was  given  was  incurred,  or 
when  the  note  therefor  was  given.  For  all  that  appears, 
this  indebtedness  did  not  exceed,  at  the  time  it  was  incur- 
red, or  at  the  date  of  the  note,  the  amount  permitted  at  law. 
Appellee  has  argued  the  point  on  the  theory  that,  if  plain- 
tiffs knowingly  consented,  by  renewing  the  note  when  in 
excess  of  the  limit  fixed  by  law,  they  would  be  liable.  The 
statute,  as  we  think,  has  reference  to  the  creation  of  an  in- 
debtedness, and  not  to  an  existing  or  past  debt.  If  the  in- 
debtedness was  then  valid  and  subsisting,  it  was  the  duty 
of  the  officers  of  the  company  to  recognize  its  validity,  and 
pursue  such  course  as,  in  their  judgment,  would  best  con- 
serve the  interests  of  the  corporation.  The  vice  sought  to 
be  obviated  by  the  statute,  and  for  which  a  remedy  is  pro- 
vided, is  the  creation  of  an  indebtedness  above  that  permit- 
ted under  Section  1611  of  the  Code.  Surely,  no  harm  could 
be  done  by  consenting,  then,  whether  knowingly  or  not, 
after  the  indebtedness  had  been  created.  The  statute  is  not 
penal,  but  contractual  in  its  nature,  and  the  consequence  to 
the  officer  or  director  is  that  there  is  imposed  on  him  a  lia- 
bility similar  to  that  of  surety  for  the  company.  This  was 
the  view  of  the  court  in  Lexois  v.  Montgomery,  145  111.  30 
(33  N.  E.  880),  speaking  through  Bailey,  C.  J.: 

"In  Woolverton,  v.  Taylor,  132  111.  197,  the  statute 
sought  to  be  invoked  here  was  under  consideration,  and  we 
there  held  that,  while  the  liability  imposed  is  not  penal,  but 
contractual,  it  is  like  that  of  a  surety,  and  therefore  stricti 
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\uris.  This  being  the.  case,  the  statute  should  receive  a  con- 
struction in  consonance  with  the  nature  of  the  obligation 
imposed.  The  words  employed  should  be  interpreted  ac- 
cording to  their  plain  and  obvious  meaning,  and  should  not 
be  extended  by  construction,  so  as  to  embrace  cases  not 
dearly  within  the  terms  of  the  statute.  The  liability  is 
created  only  where  the  indebtedness  of  the  corporation  ex- 
ceeds the  amount  of  the  capital  stock,  and  is  imposed  only 
upon  the  directors  and  officers  assenting  to  such  excess  of 
indebtedness.  This  plainly  means  assenting  to  its  creation. 
Manifestly,  a  recognition  of  the  indebtedness  by  the  direc- 
tors after  it  has  been  so  contracted  as  to  become  binding 
upon  the  corporation  should  not  have  the  effect  of  charging 
them  with  this  statutory  liability.  After  the  indebtedness 
had  been  created  by  such  agents,  and  in  such  manner  as  to 
constitute  it  a  valid  obligation  of  the  corporation,  it  be- 
comes the  duty  of  the  directors  to  recognize  its  validity, 
and,  so  far  as  is  in  their  power,  provide  for  its  payment.'* 

We  are  of  the  opinion  that  the  court  erred  in  entering 
judgment  against  the  plaintiffs  on  the  bank's  petition  of  in- 
tervention. 

Nor  are  we  able  to  find  any  evidence  that,  plaintiffs,  or 
any  of  them,  were  aware  that  Neyens,  as  manager,  bought 
the  corn  and  oata.of  McPherson  and  Good  and  issued  checks 

to  them,  until  long  after  this  was  done.  The 
9.  corporations:     purchase  appears  to  have  been  on  the  inan- 

offlcers  and 

tornt8u:awifttU:     aSer'R  own  motion,  and  not  at  the  sugges- 
negiigence.  tion  of  or  to  carry  out  the  scheme  of  the 

officers  or  directors  of  the  company.  The 
worst  that  can  be  said  is  that  these  plaintiffs,  with  other 
directors,  after  knowing  that  the  capital  had  been  wiped 
out  and  ddbts  created  to  the  extent  of  about  f 2,000,  left  the 
manager  without  more  definite  instructions  than  he  had 
been  acting  on,  which  were  none  at  all.  The  neglect  of  the 
officers  and  directors  of  this   company  may  well  be  con- 
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demned,  for  they  gave  little  attention  to  the  proper  dis- 
charge of  their  duties  as  such,  and  utterly  failed  to  appre- 
ciate their  obligations  toward  the  shareholders  and  the  pub- 
lic with  which  the  company  was  dealing.  We  are  satisfied, 
however,  that  they  acted  without  design  to  wrong  any  man. 
Their  negligence  was  that  of  ignorance,  and  resulted  large- 
ly from  a  misconception  of  their  duties;  and  we  are  not 
ready  to  say  of  them  that  they  were  guilty  of  intentional 
fraud.  For  these  reasons,  the  judgments  in  favor  of  Mc- 
Pherson  and  Good  must  be  and  are  reversed. 

III.  On  May  24,  1916,  the  receiver  prayed  that  an  as- 
sessment of  the  stock  be  ordered  levied  against  each  share- 
holder; and  subsequently,  the  court  ordered  such  assess- 
ment of  $ 75  per  share,  and  that  the  receiver 
10'  Sawuty TIfo?s :  l>rin#  eacJl  shareholder  into  court  by  ap- 
dtebte^rtock-  propriate  notice,  and  collect  from  those  who 
5nyeMabieVeP"  h*d  not  already  paid.  Some  paid,  and  judg- 
ments were  rendered  against  others  for  the 
respective  amounts  of  the  assessment.  The  shareholders 
against  whom  such  judgments  were  rendered,  appeal. 

What  we  have  previously  said  indicates  that,  under 
Sections  1611  and  1616  of  the  Code,  each  of  these  share- 
holders was  liable  for  all  the  debts  of  the  corporation,  and, 
having  been  so  liable,  none  is  in  a  situation  to  complain 
of  the  judgment  against  him  for  his  proportionate  share 
of  the  indebtedness,  instead  of  the  judgment  of  the  entire 
indebtedness  against  all  of  them.  For  this  reason,  the  as- 
sessment of  the  stock  was  not  prejudicial,  and  the  share- 
holders have  nothing  concerning  which  they  can  properly 
complain.  The  several  judgments  against  them  are  af- 
firmed. 

Our  conclusion  is  that,  on  plaintiffs  appeal,  the  judg- 
ments in  favor  of  the  Binard  Savings  Bank,  .McPherson, 
and  Good  are  reversed;  on  the  shareholders'  appeal,  the 
judgments  are  affirmed.    One  half  of  the  costs  will  be  taxed 
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to  the  shareholders,  and  one  half  thereof  to  the  bank,  Mc- 
pherson, and  Good. — Reversed  in  part;  affirmed  in  part. 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concnr. 


David  M.  Simpson,  Appellant,  v.  Board  of  Supervisors  of 

Kossuth  County  et  aL,  Appellees. 

DRAINS:     Establishment — Objections  of  Landowner.    In  a  drainage 

1  district  where  already  three  fourths  of  the  work  of  dredging 
has  been  done  at  a  large  expense,  and  arrest  of  its  operation 
a  mile  above  the  outlet  would  deprive  the  district  of  drainage, 
for  which  it  has  paid,  and  voluntarily  assumed  the  burden,  re- 
lief will  be  granted  to  a  landowner,  asking  that  its  progress 
be  stopped,  only  upon  a  clear  and  satisfactory  showing  of  his 
right  to  demand  it. 

DRAINS:     Establishment — Appeal — Scope  of  Inquiry.    Principle  reo- 

2  ognized  that  the  Supreme  Court  will  consider  no  objections  to 
the  order  of  the  board  of  supervisors  in  establishing  a  public 
drainage  improvement,  except  such  as  were  raised  before  the 
board. 

EMINENT  DOMAIN:     Proceedings   to  Take— Additional  Bight  of 

3  Way  for  Drainage  Ditch — Notice.  A  landowner  notified  as  to 
the  taking  of  land  for  additional  right  of  way  for  drainage 
district  cannot  complain  that  other  persons  whose  lands  were 
also  taken  were  not  properly  notified. 

DBAINS:     Bight  of  Way— Enlargement — Slight  Change  in  Location— 

4  Not  New  Improvement.  A  slight  change  in  the  location  of  a 
ditch  and  enlargement  of  ditch  right  of  way,  wholly  upon  land 
of  a  single  owner,  who  consented  thereto  and  waived  any  claim 
for  damages,  does  not  constitute  a  new  and  independent  enter- 
prise. 

* 

DBAINS:     Change  in  Outlet— Remoteness  of  Prospective  Litigation. 

5  Possibilities  that  change  in  place  of  outlet  of  drainage  district 
might  give  rise  to  expensive  litigation  and  claims  of  owners 
out  of  the  district,  there  being  nothing  in  the  record  indicating 
that  damage  would  result  to  the  property  of  any  person  that 
would  not  result  under  the  original  plan,  are  too  remote  to 
affect  the  validity  of  the  action  of  the  board  of  supervisors  in 
making  the  change. 


V 


July  1919]  Simpson  v.  Board  of  Supervisors.  1035 

DRAINS:    Modification  in  Plan— Eliminating  Bends  in  Stream.    A 

6  modified  plan  of  a  drainage  ditch,  providing  for  cutting  off  the 
bends  in  the  river,  instead  of  emptying  into  stream  at  top  of 
bend,  and  for  securing  increased  fall  and  efficiency  by  conduct- 
ing the  current  of  the  stream  across  the  neck  of  land,  held  to 
be  a  mere  incident  of  the  drainage  system,  and  not  to  invali- 
date the  action  of  the  board  of  supervisors. 

DRAINS:    Objections  to  Establishment — Greater  Cost  than  Original 

7  Estimates.  That  changes  were  made  by  the  board  of  super- 
visors, there  being  no  showing  that  cost  of  drainage  district 
would  be  increased  thereby,  and  tl^at  expense  on  the  ditch, 
when  only  partially  completed,  exceeds  the  entire  original 
estimated  cost,  constitute  no  reason  for  denying  power  of 
board  to  complete  the  improvement. 

APPEAL  AND  ERROR:    Decisions  Reviewable— Pointing  Out  Pro- 

8  vision  Violated.  To  entitle  one  to  a  review  in  the  Supreme 
Court  of  the  question  of  the  constitutionality  of  a  statute  or 
of  proceedings,  the  objections  must  point  out  the  section  or 
the  provisions  of  the  Constitution  which  it  is  claimed  have  been 
violated. 

Appeal  from  Kossuth  District  Court. — N.  J.  Lee,  Judge. 

March  18,  1919. 
Rehearing  Denied  July  7,  1919. 

By  the  joint  action  of  the  board  of  supervisors  of  the 
counties  of  Emmet  and  Kossuth,  there  was  established  a 
drainage  district  known  as  "Joint  Drainage  District  No.  2." 

The  main  ditch  thus  provided  for  was  constructed  from 
its  upper  or  northern  terminal  in  a  southeasterly  direction 
into  the  land  of  the  plaintiff,  and  within  about  a  mile  of 
the  outlet,  when  question  arose  a£  to  the  proper  width  of 
the  right  of  way  which  had  been  acquired  by  the  district, 
and  work  was  then  suspended,  pending  litigation  thus  oc- 
casioned. That  question  was  finally  settled  by  the  decision 
of  this  court  that  the  right  of  way  was  limited  to  a  width 
of  86  feet.  Simpson  v.  Board  of  Supervisors,  180  Iowa  1330. 
Thereafter,  it  being  found  or  claimed  that,  beginning  near 
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the  north  line  of  plaintiff's  land,  and  thence  to  the  outlet, 
it  was  impracticable  to  make  the  proper  excavation  and 
leave  sufficient  room  for  the  berm  and  spoil  banks  on  either 
side  within  the  limit  of  85  feet,  proceedings  were  had  by  the 
board  of  supervisors  and  county  engineer  to  increase  the 
right  of  way  for  the  unfinished  portion  of  the  ditch  to  130 
feet.  The  engineer  made  written  report  to  the  board  that 
such  increase  was  a  necessary  prerequisite  to  the  comple- 
tion of  the  Improvement.  He  also  recommended  that,  where 
the  line  of  the  main  ditch,  as  originally  planned,  after  leav- 
ing the  plaintiff's  land,  bore  southeast  diagonally  through 
land  owned  by  Murtagh  &  Schumacher,  and  thence  to  an 
outlet  in  the  Des  Moines  River,  it  should  be  so  changed  as 
to  run  directly  south  on  or  near  the  west  line  of  the  last- 
mentioned  land,  and  thence  into  the  river  at  a  point  slight- 
ly above  the  outlet  originally  contemplated,  such  change  not 
to  involve  any  increased  expense  to  the  district.  This  pro- 
posed modification  in  the  line  of  the  ditch  was,  in  that  part 
of  its  course,  below  the  land  of  the  plaintiff,  and  is  not 
shown  to  affect  its  operation,  or  the  drainage  thereby  af- 
forded, to  his  prejudice.  Notice  of  the  proposed  enlarge- 
ment of  the  right  of  way  and  modification  of  the  course  of 
the  ditch  was  served  upon  the  plaintiff  and  all  other  own- 
ers of  lands  to  be  taken  for  that  purpose.  On  the  hearing 
before  the  board,  plaintiff  appeared,  and  made  written  ob- 
jections on  the  following  grounds: 

(1)  That  the  engineer  employed  was  disqualified  to 
act  "because  he  has  relatives  who  own  land  within  the  con- 
templated improvement." 

(2)  That  the  engineer  "made  no  return  to  county 
auditors  of  both  Emmet  County  and  Kossuth  County,  with 
any  plat  or  profile  showing  the  land  to  be  appropriated.1' 

(3)  That  notice  of  this  supplementary  proceeding  was 
not  served  on  all  the  landowners  in  said  Joint  Drainage 
District  No.  2. 
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(4)  That  these  changes  from  the  original  plan  of  the 
improvement  constituted  a  new  and  independent  improve- 
ment, ami  there  is  no  petition  or  bond  filed  therefor,  and 
the  board  acquired  no  jurisdiction  to  act  in  the  premises. 

(5)  That  the  cost  of  the  improvement  constitutes  a 
greater  burden  than  ought  to  be  borne  by  the  4and  to  be 
thereby  benefited. 

(6)  That  there  is  no  necessity  for  the  proposed 
changes,  there  being  sufficient  drainage  without  it,  and  be- 
cause the  change  is  made  to  allow  the  use  of  a  particular 
dredge  of  a  type  or  kind  larger  than  is  reasonably  required 
to  complete  the  ditch  according  to  the  original  plan. 

The  board  overruled  the  objections  so  made,  and  ap- 
proved the  report  of  the  engineer;  and  thereafter,  damages 
were  awarded  to  the  plaintiff  and  others  for  land  taken  by 
the  additional  right  of  way. 

Plaintiff  excepted  to  the  overruling  of  his  objection  to 
said  proceedings,  and,  upon  trial  of  such  appeal  to  the  dis- 
trict court,  a  decree  was  entered,  sustaining  and  affirming 
the  action  taken  by  the  board.  From  this  decree,  plaintiff 
again  appeals. — Affirmed. 

•  P.  A.  Branson,  and  George  E.  Mayne,  for  appellant. 

Quarton  d  Quarton,  Morse  &  Kennedy,  and  Harrington 
&  Dickinson,  for  appellees. 

Weaver,  J.-— A  reading  of  the  essential  facts,  which  are 
the  subject  of  little  or  no  dispute,  amply  demonstrates  the 
lack  of  essential  merit  in  the  plaintiff's  appeal.  There  is  no 
attack  made  upon  the  regularity  or  validity  of  the  original 
proceedings  by  which  the  district  was  established. 

Incidentally,  it  appears  that  the  district  is  a  large  one, 
including  parts  of  two  counties;  that  about  three  fourths 
of  the  work  of  the  dredging  has  been  completed,  at  a  large 
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expense  to  the  district,  and  as  the  dredge 

lm  ushment:€8tab"   worked  from  the  upper  terminal  of  the  ditch 

undownei.  of      toward  the  outlet,  the  arrest  of  its  operation 

a  mile  or  more  from  the  outlet  naturally 
serves,  in  a  large  degree,  to  deprive  the  district  of  the  drain- 
age for  which  it  has  paid. 

Under  such  circumstances,  it  is  but  just  to  say  to  the 
individual  landowner  who  asks  the  court  to  aid  him  in  the 
stopping  of  the  progress  of  an  important  enterprise  which 
the  law  recognizes  as  being  calculated  to  promote  the  pub- 
lic good,  and  the  burden  of  which  the  entire  district  has 
voluntarily  assumed,  that  such  relief  will  be  granted  him 
only  upon  a  clear  and  satisfactory  showing  of  his  right  to 
demand  it.    Such  showing  is  here  obviously  lacking. 

As  is  quite  usual  in  cases  of  this  class,  counsel  for  the 
appellant  overlooked  the  rule  that  this  court  will  consider 
no  objections  to  the  order  of  the  board  of  supervisors  ex- 
cept such  as  were  raised  by  the  appellant 
2'  Sbfishmeift8"       before  the  board  itself,  and  have  argued 
o?Pinquiry?pe     some  propositions  upon  which  we  cannot 

undertake  to  f>ass.  Confining  our  discus- 
sions to  the  questions  properly  before  us,  they  are  as  fol- 
lows: 

I.  The  objection  is  made  in  various  forms  that  the  or- 
der for  obtaining  or  condemning  an  additional  width  of  a 
right  of  way  is  without  authority  and  void,  because  notice 

of  such  action  was  not  given  to  all  the  land- 
3.  eminent  do-       owners  within  the  drainage  district. 

main  *  proceed- 

inga  to  take:  The  enlargement  of  the  right  of  way 

additional   right  ,  °  m     ,  °  _   A_ 

of  way  for         and  the  modification  of  the  course  of  the 

drainage  ditch :  A 

notice.  ditch  involved  the  taking  of  no  land  except 

from  tracts  owned  by  the  plaintiff,  by  Lud- 
ing  and  Studer,  and  by  Murtagh  and  Schumacher.  Each 
of  these  persons  were,  in  fact,  notified,  and  appeared  in  the 
proceedings,  and,  upon  overruling  of  the  plaintiff's  objec- 
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tions,  his  damages  were  appraised  and  allowed.  The  ade- 
quacy of  the  allowance  is  not  questioned,  and  it  must  be  as- 
sumed that  the  amount  so  awarded  him  is  fairly  compensa- 
tory. The  statutory  proceeding  for  assessing  his  damages 
is  due  process  of  law,  and  we  can  conceive  no  good  reason 
why  the  result  so  reached  should  be  avoided  because  some 
other  person  or  persons,  neither  having  nor  claiming  any 
right  or  interest  in  his  property,  were  given  no  notice  of  it. 
If  a  board  of  supervisors  attempts  to  condemn  a  highway 
across  a  half  dozen  separately  owned  town  lots,  each  owner 
may  be  entitled  to  notice  in  some  form,  before  his  land  is 
taken  from  him;  but  if  he  is  properly  notified,  he  cannot 
resist  the  condemnation  on  the  plea  that  one  or  more  of  the 
other  owners,  similarly  affected,  have  not  received  like  no- 
tice. Other  owners  may  be  disposed  to  waive  the  objection 
on  their  part,  or  the  party  seeking  the  condemnation  may 
cure  the  defect  by  any  other  means  known  to  the  law ;  but, 
however  that  may  be,  the  objection,  if  any  may  be  raised 
by  persons  not  notified,  is  not  available  to  him  who  is.  If 
it  be  true,  as  counsel  seems  to  think,  that  the  proceedings 
to  which  theaappellant  objects  may  result  in  some  increase 
in  the  taxes  against  the  land  of  the  district,  and  that  notice 
is.  therefore,  necessary  to  their  validity,  then  the  utmost 
effect  of  the  failure  to  notify  would  be  the  invalidation  of 
the  tax  as  against  those  property  owners  whose  rights  have 
thus  been  disregarded.  But  no  such  question  can  arise  in 
this  case.  No  landowner  or  taxpayer  is  here  pleading  any 
want  of  notice  to  him,  and  what  his  rights  may  be  if  he  does 
some  time  make  that  objection  is  an  inquiry  answer  to 
which  can  be  postponed  until  he  asks  it. 

It  is  also  to  be  said  that  the  engineer's  report  recom- 
mending the  order  to  which  the  appellant  objects,  is  to  the 
effect  that  the  changes  and  modifications  therein  proposed 
will  add  nothing  to  the  cost  or  expense  of  the  ditch  as  orig- 
inally designed.    This  conclusion  has  substantial  support  in 
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the  facts  and  figures,  so  far  as  they  are  revealed  in  the  rec- 
ord; or,  to  say  the  very  least,  their  substantial  correctness 
is  not  clearly  impeached  or  disproved.  The  objection  to  the 
decree  below,  basecfftiFtiie  failure  to  serve  proper  notice  of 
the  proceeding  complained  of,  is  not  well  taken. 

II.  Of  the  same  nature  is  the  objection  that  the  pro- 
ceeding is  for  a  new  or  independent  improvement,  distinct 
from  the  one  contemplated  in  the  establishment  of  the  joint 

district.     This  view  is  so  clearly  erroneous 
4.  drains:  right     that  the  error  is  apparent  upon  its  mere 

of    WAV  '     GD~ 

largement:  mention.     It  is  perhaps  humanlv  impossible 

slight   change  *    , 

in  location:        to  prepare  and  earn-  out  a  plan  for  a  work 

not  new  im-  c 

provement.  of  this  character  and  magnitude  with  such 

comprehensive  foresight  or  perfect  skill 
that,  at  some  point  in  its  execution,  some  modification  or 
readjustment  of  a  mere  matter  of  detail  does  not  become 
necessary ;  and,  while  sound  public  policy  will  demand  that 
officers  and  contractors  to  whom  its  authorization  and  per- 
formance are  committed  shall  keep  within  the  limits  which 
the  law  imposes  upon  them,  the  rules  which  govern  their 
conduct  are  not  to  be  so  unreasonablv  construed  as  to  defeat 

\ 

the  very  purpose  which  the  law  is  intended  to  serve.  If,  for 
example,  in  the  case  at  bar  it  was' found,  when  the  work 
of  excavating  the  ditch  was  largely  done,  that  a  right  of 
way  of  more  than  85  feet  for  the  remaining  distance  was 
necessary  to  its  completion,  it  would  disclose  a  very  grave 
defect  in  the  law  if  the  proceedings  for  the  removal  of  this 
obstacle  were  necessarily  to  be  treated  as  an  original  pro- 
ceeding for  the  establishment  of  an  individual  drainage 
district.  There  is  no  express  provision  of  the  statute  to 
this  effect,  and  there  is  nothing  in  the  proved  facts  of  this 
case  to  suggest  its  propriety. 

The  enlargement  of  the  right  of  way  is,  at  most,  a  mat- 
ter of  detail  in  the  construction  of  the  ditch  authorized  in 
the  original  establishment  of  the  district,  while  the  modifl- 
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cation  in  the  course  of  the  ditch  across  the  Murtagh-Schu- 
macher  quarter  section  of  land  is,  in  no  sense,  a  new  or  in 
dependent  enterprise. 

This  slight  change  in  location  is  wholly  within  the  dis- 
trict as  originally  established,  and  wholly  upon  the  land  o\ 
a  single  owner,  who  not  only  consents  thereto,  but  voluu 
tarily  waives  his  right  to  the  damages  assessed  in  his  favor 
because  of  the  original  location.  It  is  not  shown  to  affect 
or  interfere  with  the  drainage  of  the  plaintiff's  land  in  the 
slightest  degree,  or  to  increase  the  burden  which  his  land 
must  bear. 

The  counsel  argues  the  possibility  that  the  change  in 
the  place  of  outlet  may  give  rise  to  drainage  claims  by  own 
ers  of  the  land  outside  of  the  district,  and  to  possibilities  of 

expensive  litigation;    but  there  is  nothing 

5.  drains:  in  this  record  to  indicate  that  the  proceed- 

change  in  out- 
let :  remoteness    ings  of  which  the  appellant  complains  do,  in 

of    prospective  rK 

litigation.  fa(.^  work  injury  to  the  property  of  any  per 

son  which  would  not  result  from  the  com 
pletion  of  the  work  according  to  the  original  plan ;   and  the 
mere  possibility  that  claims  of  that  character  may  be  pre- 
sented is  entirelv  too  remote  to  affect  the  validity  of  the 
action  of  the  board. 

In  this  connection  we  may  also  mention  the  objection 
that,  while  the  original  plan  contemplated  an  outlet  into 
the  Des  Moines  River,  the  modified  plan  provides  for  the 

straightening  of  the  bend  in  the  river.    The 

6.  drains:  modi     several  joints  in  evidence  show  some  con- 

flcation  in 

plan:  eiiminat-    fusion  as  to  the  situation  in  this  respect. 

ing  bends  in 

stream.  but,  as  we  understand  the  record,  it  mav  be 

stated  as  follows:     The  Des  Moines  River 
approaches  the  west  line  of  the  Murtagh-Schumacher  land 
and  drainage  ditch  from  the  northwest,  and  then  loops  back 
in  a  sharp  curve  ot  bend  to  the  west  a  considerable  distance 
and  then,  by  another  sharp  bend;  comes  back  to  a  point 

Vol.    186    I  a. — 66. 
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south  and  a  little  east  of  the  first-mentioned  loop,  wlierv  il 
makes  still  another  turn  to  the  south,  and  theuce  flows  tin 
der  a  bridge,  by  which  it  is  there  spanned' 

The  engineer's  report  adopted  by  the  board  provides 
that  the  ditch  coming  from  the  north  shall  make  a  clear  con-' 
nection  with  the  river  at  the  upper  or  first  loop  above  men- 
tioned; thence  onward  to  the  east  of  south,  across  a  nar- 
row neck  of  land,  to  a  second  connection  with  the  river, 
where  the  channel  comes  back  from  its  westward  course  and 
turns  south,  250  feet  north  of  the  bridge,  making  this  part 
of  the  ditch  of  sufficient  capacity  to  accommodate  the  flow 
from  the  river,  as  well  as  from  the  ditch. 

The  following  cut  will  illustrate  the  conditions  that 
we  have  tried  to  describe : 


N 


These  bends  and  loops,  left  in  their  natural  condition, 
would,  of  necessity,  serve  to  check  the  flow  of  the  stream, 
and  to  a  material  extent  set  back  or  check  the  discharge  of 
water  from  the  ditch,  if  it  were  made  to  depend  upon  the 


July  1919]   Simpson  v.   Board  op  Supervisors.  1043 

connection  at  the  upper  bend;  but,  by  carrying  the  ditch 
onward  across  the  neck  of  land  a  distance  of  perhaps  400 
feet,  to  a  connection  with  the  stream  at  the  lower  bend,  the 
obstruction  mentioned  was  avoided,  and  an  increased  fall 
obtained,  all  of  which  manifestly  tends  to  increase  the  ef- 
ficiency of  the  drainage  system. 

Moreover,  the  terminal  of  the  ditch  at  the  lower  loop  of 
.the  river  seems  to  be  in  substantial  accord  with  the  order 
of  the  board  as  made  in  the  original  establishment  of  the 
district  in  1914,  though  reached  by  a  somewhat  different 
route.  i 

The  fact  that  the  effect  of  this  construction  may  oper- 
ate to  eliminate  the  bend  in  the  main  channel  of  the  river 
by  conducting  the  current  across  the  neck  of  land  is,  at 
most,  a  mere  incident  to  the  drainage  of  the  joint  district, 
and  cannot  invalidate  the  action  of  the  board. 

III.  Recurring  again  to  the  six  objections  presented 
to  the  board  against  the  order  appealed  from,  it  may  be 
said  that  the  first  and  second  are  without  any  support  in 
the  record.  The  third  and  fourth,  based  upon  alleged  want 
of  notice,  petition,  and  bond,  we  have  already  examined, 

and  found  not  to  be  well  taken.    The  same 

7*  EcttonV  tob'       may  also  be  said  with  reference  to  the  fifth 

heater  hSS?  :     objection,  as  to  the  alleged  excessive  cost 

SfimatSf11"11      of  the  improvement.     There  is  no  showing 

that  the  cost  of  the  improvement  will  be  ma- 
terially or  substantially  increased  by  the  order  from  which 
the  plaintiff  appeals.  The  fact,  if  it  be  a  fact,  as  plaintiff 
claims,  that  the  expense  already  incurred  in  constructing 
the  ditch  equals  or  exceeds  the  original  estimate,  constitutes 
no  reason  for  denying  the  board  power  to  proceed  to  a  com- 
pletion of  the  improvement.  It  is  no  unusual  thing  for  the 
estimates  of  the  cost  of  a  public  work  to  prove  inadequate; 
but,  generally  speaking,  this  does  not  justify  an  abandon- 
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ment  of  the  work  and  the  subsequent  waste  and  loss  of  the 
investment  alreadv  made. 

The  sixth  and  last  objection,  that  the  increase  in  the 
width  of  the  right  of  way  was  made,  not  because  the  suc- 
cess of  the  drainage  system  required  it,  but  to  enable  the 
contractor  to  use  a  dredge  larger  than  was  necessary  for 
the  work,  is  also  without  support  in  the  evidence.  There 
is  testimony  of  a  witness  that  the  dredge  employed  in  ex- 
cavating the  ditch  to  the  point  where  work  was  suspended 
by  litigation  was  too  wide  or  too  large  to  be  carried  through 
the  lower  terminal  and  make  a  ditch  of  the  prescribed  width 
of  bottom  and  slope  of  bank, — a  fact  which,  of  itself,  has  no 
tendency  to  sustain  the  objection. 

It  is  true  that  appellant  has,  in  a  general  way,  objected 
that  the  proceedings  before  the  board  were  unconstitutional, 
and  that  the  statute  which  authorizes  them  is  also  uncon- 
stitutional and  void.  It  is  a  settled  rule 
8  erbob  ?  dec?-  tlmt,  *°  **  c°nsictered  by  this  court,  an  6b- 
awe*  pointing  jection  to  the  constitutionality  of  a  pro- 
vfoiated.^81011  ceeding  or  statute  must  point  out  or  spe- 
cifically designate  the  section  or  provision 
of  the  Constitution  which  is  claimed  to  have  been  violated. 
Nothing  of  the  kind  appears  in  this  record,  and  the  sweep- 
ing declaration  that  the  proceedings  and  orders  of  the  board 
are  unconstitutional  is  an  objection  that  we  cannot  enter- 
tain. We  may  add,  however,  that  there  is  very  little  of  the 
drainage  statute  which  has  not  already  been  sulgected  to 
attack  upon  constitutional  grounds,  and  thus  far,  as  it 
now  stands,  it  has  been  held  valid. 

No  good  reason  has  been  presented  for  further  inter- 
ference with  the  completion  of  the  work  for  which  this 
drainage  district  was  created.  It  has  been  held  in  abeyance 
for  several  years.  The  property  owners  who  have  paid  their 
money  for  the  improvement  are  entitled  to  enjoy  the  bene- 
fit to  be  derived  therefrom.    There  is  a  point  beyond  which 
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opposition  for  the  mere  sake  of  opposition  should  cease,  and 
the  spirit  of  contentiousness  give  place  to  the  spirit  of  peace 
and  good  fellowship.  We  suggest  that,  in  this  case,  the 
time  has  arrived  for  an  armistice,  if  not  a  treaty  of  peace. 
There  is  no  good  reason  shown  for  reversing  the.  decree 
of  the  trial  court,  and  it  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Mrs.  Frep  Smith,  Appellant,  v.  Intbrurban  Railway  Com 

pany  et  al.,  Appellees. 

COMMERCE:  Interstate — Employee  Not  Engaged  in-— Workmen's 
Compensation  Act.  A  freight  conductor  on  a  railway,  employed 
on  a  line  entirely  within  the  state,  who  had  placed  a  car  en- 
gaged in  interstate  commerce  out  of  his  train  upon  a  transfer 
track,  and  then  had  taken  his  train  to  the  railway  yards,  where 
it  was  placed  on  the  siding,  and  the  caboose  and  motor  were  un- 
coupled and  taken  to  the  yard  office,  where  he  hoarded  the  ca- 
boose, and  who  was  thereafter  killed  by  falling  from  the 
platform  of  the  caboose,  while  taking  it  and  the  motor  to  the 
barns,  held  not  to  have"  been  engaged  in  interstate  commerce 
at  the  time  of  his  injury,  and  to  have  been  within  the  scope 
of  the  Iowa  Workmen's  Compensation  Act.  (Sec.  2477-m  et  seq., 
Code  Supp.,  1913.) 

Appeal  from  Polk  District  Court. — Hubert  Utterback, 

Judge. 

March  18,  1919. 

Rehearing  Denied  July  7,  1919. 

This  appeal  involves  a  question  arising  under  the 
Workmen's  Compensation  Act.  The  case  was  tried  upon  an 
agreed  statement  of  facts,  which,  so  far  as  necessary  to  a 
decision  of  the  questions  argued  by  counsel,  are  referred  to 
in  the  opinion. — Reversed. 
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Dunshee,  Haines  &  Brody,  for  appellant 
C.  Woodbridge,  for  appellees. 

Stevens,  J. — The  defendant  Interurban  Railway  Com- 
pany is  a  corporation  organized  under  the  laws  of  the  state 
of  Iowa,  owning  and  operating  a  line  of  railway  from  Des 
Moines  to  Perry  and  Colfax,  Iowa.  On  the  evening  of  Jan- 
uary 28,  1917,  plaintiff's  intestate  left  Des  Moines,  in  charge 
of  one  of  defendant's  freight  trains,  for  Perry.  The  train 
included  one  car  and  some  articles  of  interstate  commerce, 
all  of  which  were  delivered  to  the  consignees  at  Perry.  A 
new  train  was  made  up  for  the  return  trip,  and  included 
one  car  billed  from  Perry,  Iowa,  by  way  of  the  Minneapolis 
&  St.  Louis  Railroad  to  St.  Paul,  Minnesota.  Upon  arrival 
at  Des  Moines,  early  the  following  morning,  this  car  was 
placed  on  the  transfer  track  of  the  Minneapolis  &  St  Louis 
Railway  Company,  and  the  train,  in  charge  of  deceased,  pro- 
ceeded to  the  yards  of  defendant,  where  it  was  placed  on  a 
siding,  and  the  motor  and  caboose  uncoupled  therefrom. 
The  motor,  with  caboose  attached,  then  proceeded  to  the 
yard  office  of  defendant,  where  deceased  boarded  the  ca- 
boose, and  signaled  the  motorman  to  proceed  to  place  the 
motor  in  the  barn,  and  the  car  on  a  siding.  At  some  point 
between  the  yard  office  and  the  barn,  the  conductor  fell 
from  the  platform  of  the  caboose,  and  was  fatally  injured. 

Proceedings  were  begun  in  the  name  of  plaintiff,  who  is 
the  surviving  widow  of  deceased,  under  the  Workmen's  Com- 
pensation Act;  and,  by  stipulation  of  the  parties,  the  same 
was  submitted  to  the  industrial  commissioner,  without  arbi- 
tration, who  found  that  deceased,  at  the  time  of  the  acci- 
dent, was  not  engaged  in  interstate  commerce,  and  was  enti- 
tled to  compensation.  Upon  appeal  to  the  district  court, 
this  finding  was  reversed,  and  claimant  now  appeals.  The 
only  question  argued  by  counsel  is  whether  deceased,  at  the 
time  of  his  death,  was  engaged  in  interstate  commerce. 
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I.  As  indicated,  the  lines  of  defendant  Interurban 
Railway  Company  were  confined  wholly  within  the  state, 
and  it  engaged  in  interstate  commerce  only  when  handling 
cars  or  packages  received  from  outside*  the  state,  or  destined 
to  points  beyond  the  state  line.  To  what  extent  its  traffic 
consisted  of  interstate  shipments,  the  record  does  not  dis- 
close. It  is  conceded  by  appellant  that  deceased,  from  the 
time  the  train  left  Perry  until  the  delivery  of  the  interstate 
car  to  the  transfer  track  of  the  Minneapolis  Company,  was 
engaged  in  interstate  commerce,  so  that,  unless  there  was 
some  intervening  service  not  directly  or  immediately  con- 
nected with  interstate  commerce,  so  as  substantially  to  form 
a  part  or  necessary  incident  thereof,  plaintiff  cannot  re- 
cover. 

Numerous  decisions  of  the  Supreme  Court  of  the  United 
States  are  cited  and  relied  upon  by  both  parties.  The  court, 
in  North  Carolina  R.  Co.  v.  Zachary,  232  IT.  S.  248,  which 
involved  the  question  of  the  railway  company's  liability  for 
the  death  of  an  engineer,  who  had  prepared  his  engine  for 
the  movement  of  a  train  of  cars  destined  for  transportation 
beyond  the  state  line  from  one  point  to  another  within  the 
state,  who  was  struck  by  another  engine  and  fatally  in- 
jured, while  returning  from  a  hotel  where  he  had  gone  for 
lunch,  said : 

"It  is  argued  that  because,  so  far  as  appears,  deceased 
had  not  previously  participated  in  any  movement  of  inter- 
state freight,  and  the  through  cars  had  not  as  yet  been  at- 
tached to  his  engine,  his  employment  in  interstate  com- 
merce was  still  in  futuro.  It  seems  to  us,  however,  that  his 
acts  in  inspecting,  oiling,  firing,  and  preparing  his  engine 
for  the  trip  to  Selma  were  acts  performed  as  a  part  of  inter- 
state commerce,  and  the  circumstance  that  the  interstate 
freight  cars  had  not  as  yet  been  coupled  up  is  legally  in- 
significant" 
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In  New  York  C.  &  H.  R.  R.  Co.  v.  Carr,  238  U.  8.  260, 
the  court  said : 

"The  plaintiff  was  a  brakeman  on  an  interstate  train. 
As  such,  it  was  a  part  of  his  duty  to  assist  in  the  switching, 
backing,  and  uncoupling  of  the  two  cars,  so  that  they  might 
be  left  on  a  siding,  in  order  that  the  interstate  train  might 
proceed  on  its  journey.  In  performing  this  duty,  it  was 
necessary  to  set  the  brake  of  the  car  still  attached  to  the 
interstate  engine,  so  that,  when  uncoupled,  the  latter  might 
return  to  the  interstate  train  and  proceed  with  it,  with  Carr 
and  the  other  interstate  employees,  on  its  interstate  journey. 
*  *  *  Each  case  must  be  decided  in  the  light  of  the  par- 
ticular  facts,  with  a  view  of  determining  whether,  at  the 
time  of  the  injury,  the  employee  is  engaged  in  interstate 
business,  or  in  an  act  which  is  so  directly  and  immediately 
connected  with  such  business  as  substantially  to  form  a 
part  or  a  necessary  incident  thereof.  Under  these  princi- 
ples, the  plaintiff  is  to  be  treated  as  having  been  employed 
in  interstate  commerce  at  the  time  of  his  injury." 

The  facts  in  Erie  R.  Co.  v.  Winfield,  244  F.  S.  170.  were, 
in  substance,  as  follows:  Deceased  was  employed  as  a 
switchman  in  the  company's  yards  at  Croxton,  New  Jersey. 
His  duties  involved  the  movement  of  both  interstate  and 
intrastate  goods.  He  was  injured  while  leaving  the  yards, 
at  the  close  of  his  dav's  work.  The  court  held  he  was  em- 
ployed  in  interstate  commerce,  saying: 

"In  leaving  the  carrier's  yard,  at  the  close  of  his  day's 
work,  the  deceased  was  but  discharging  a  duty  of  his  em- 
ployment. *  *  *  Like  his  trip  through  the  yard  to  his 
engine  in  the  morning,  it  was  a  necessary  incident  of  his 
day's  work,  and  partook  of  the  character  of  that  work  as 
a  whole ;  for  it  was  no  more  an  incident  of  one  part  than  of 
another.  His  day's  work  was  in  both  interstate  and  intra- 
state commerce,  and  so,  when  he  was  leaving  the  yard  at 
the  time  of  the  injury,  his  employment  was  in  both.    That 
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he  was  employed  in  interstate  commerce- is,  therefore,  plain,, 
and  that  his  employment  also  extended  to  intrastate  com- 
merce is,  for  present  purposes,  of  no  importance." 

A  fireman  employed  by  an  interstate  railway  company, 
who  was  killed  while  aiding  in  the  movement  of  several 
cars  loaded  exclusively  with  intrastate  freight  between  two 
points  in  the  same  state,  was  held  in  Illinois  Cent.  R.  Co.  v. 
Behrens,  233  U.  S.  473,  not  engaged  in  interstate  commerce. 
The  court  said: 

"Here,  at  the  time  of  the  fatal  injury,  the  intestate  was 
engaged  in  moving  several  cars,  all  loaded  with  intrastate 
freight,  from  one  part  of  the  city  to  another.  ThaJ;  was  not 
a  service  in  interstate  commerce,  and  so  the  injury  and  re- 
sulting death  were  not  within  the  statute.  That  he  was  ex- 
pected, upon  the  completion  of  that  task,  to  engage  in  an- 
other, which  would  have  been  a  part  of  interstate  commerce, 
is  immaterial,  under  the  statute;  for,  by  its  terms,  the  true 
test  is  the  nature  of  the  work  being  done  at  the  time  of  the 
injury." 

See,  also,  Chicago,  B.  &  Q.  R.  Co.  v.  Harrington,  241  U. 
S.  177.  The  facts  in  Erie  R.  Co.  v.  Welsh,  242  U.  S.  303, 
are  somewhat  similar  to  the  facts  in  the  case  at  bar.  In 
that  case,  a  yard  conductor  on  an  interstate  railway  was 
injured  while  alighting  from  a  slowly  moving  freight  engine, 
for  the  purpose  of  reporting  to  the  yardmaster  for  further- 
orders,  having  executed  all  previous  orders.  The  Supreme 
Court  of  Ohio  held  that  he  was  not  engaged  in  interstate 
commerce.  Affirming  the  decision  of  this  court,  the  Su- 
preme Court  of  the  United  States  said : 

"It  was  in  evidence,  also,  that  the  orders  plaintiff 
would  have  received,  had  he  not  been  injured  on  his  way  to 
the  yardmaster's  office,  would  have  required  him  immedi- 
ately to  make  up  an  interstate  train.  Upon  the  strength  of 
this,  it  is  argued  that  his  act  at  the  moment  of  his  injury 
partook  of  the  nature  of  the  work     *     *     *    he  would  have 
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-been  called  upon  to  perform.  In  our  opinion,  this  view  is 
untenable.  By  the  terms  of  the  Employers'  Liability  Act, 
the  true  test  is  the  nature  of  the  work  being  done  at  the  time 
of  the  injury,  and  the  mere  expectation  that  plaintiff  would 
presently  be  called  upon  to  perform  a  task  in  interstate  com- 
merce is  not  sufficient  to  bring  the  case  within  the  act. 
*  *  *  And  this  depends  upon  whether  the  series  of  acts 
that  he  had  last  performed  was  properly  to  be  regarded  as 
a  succession  of  separate  tasks,  or  as  a  single  and  indivisible 
task.  It  turns  upon  no  interpretation  of  the  act  of  Congress, 
but  involves  simply  an  appreciation  of  the  testimony  and 
admissible  inferences  therefrom,  in  order  to  determine 
whether  there  was  a  question  to  be  submitted  to  the  jury 
as  to  the  fact  of  employment  in  interstate  commerce.  The 
state  courts  held  there  was  no  such  question,  and  we  cannot 
say  that,  in  so  concluding,  they  committed  manifest  error. 
It  results  that,  in  the  proper  exercise  of  the  jurisdiction  of 
this  court  in  cases  of  this  character,  the  decision  ought  not 
to  be  disturbed."  •  * 

Whether,  therefore,  deceased,  at  the  time  he  received 
the  fatal  injuries,  was  engaged  in  interstate  commerce,  must 
be  determined,  in  the  light  of  the  foregoing  decisions,  upon 
the  admitted  facts.  Defendant's  lines  of  railway  extended 
between  points  located  within  the  state;  and,  as  above 
stated,  it  was  engaged  in  interstate  commerce  only  when 
employed  in  moving  freight  delivered  to  it  from  a  point 
without  the  state,  or  destined  to  a  point  beyond  the  state 
line.  Primarily,  its  business  was  intrastate.  The  movement 
of  its  train  from  Des  Moines  to  Perrv  and  return  derives 
its  interstate  character  from  the  carriage  of  certain  articles 
and  two  cars,  one  received  from  without,  and  the  other 
destined  to  a  point  beyond,  the  state  line.  Upon  delivery 
of  the  car  billed  by  way  of  the  Minneapolis  &  St.  Louis 
Railroad  to  St.  Paul  upon  the  transfer  track  of  said  com- 
pany at  Des  Moines,  the  interstate  service  of  the  defendant 
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and  deceased  terminated,  as  the  movement  of  interstate 
freight  was  not  thereafter  involved.  The  train  remained  in 
charge  of  deceased,  who  directed  its  movement  until  the 
motor  and  caboose  were  uncoupled  therefrom.  It  must  be 
assumed  that,  in  going  to  the  yard  office,  he  was  perform- 
ing some  service  connected  with  his  employment;  and  it 
appears,  from  the  stipulation  of  the  parties,  that  the  move- 
ment of  the  motor  and  caboose  from  that  point  was  directed 
by  him.  It  is  true  that,  at  the  time  he  was  injured,  de- 
ceased was  returning  with  instrumentalities  that  had  been 
used,  during  the  day,  in  interstate  commerce;  but,  as  above 
stated,  from  the  time  the  train  left  the  transfer  track  of  the 
Minneapolis  &  St.  Louis  Railroad  Company,  the  service 
was  wholly  intrastate.  The  engineer  in  North  Carolina  R. 
Co.  v.  Zaehcvry,  232  U.  S.  248,  was  killed  while  waiting 
to  couple  his  engine  to  a  train  of  cars  billed  to  a  point  out- 
side the  state.  There  was  no  intervening  intrastate  service 
to  be  rendered  by  him.  The  distinction  between  the  case  at 
bar  and  New  York  C.  &  H.  R.  R.  Co.  v.  Carry  supra,  is  made 
clear  by  the  excerpt  quoted  from  the  opinion.  Deceased 
was  not  injured  while  leaving  defendant's  yards,  immedi- 
ately after  completing  an  interstate  service. 

Plaintiff  in  error  in  Illinois  Cent.  R.  Co.  v.  Peery,  242 
U.  S.  292,  was  engaged  in  interstate  commerce,  its  lines  ex- 
tending through  and  into  several  states.  In  that  case,  the 
conductor  in  charge  of  one  of  the  company's  trains  was  in- 
jured while  returning  from  a  trip  between  points  in  the 
state  of  Kentucky,  and  while  in  charge  of  a  train  consist- 
ing wholly  of  intrastate  freight.  The  court,  in  its  decision, 
treated  the  round  trip  as  one,  and  the  return  as  merely  the 
necessary  complement  of  the  trip  out.  The  extension  of  the 
company's  lines  into  and  across  several  states  was  an  in- 
vitation for  interstate  traffic,  and  its  train  crews  and  equip- 
ment were  engaged  largely  therein.  In  the  case  at  bar,  de- 
fendant's lines  were  confined  whollv  within  the  state,  and 
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its  instrumentalities  are  used  in  interstate  commerce  only 
when  employed  in  moving  freight  received  from  without,  or 
consigned  to  a  point  beyond  the  state  line.  When  not  so 
employed,  its  business  was  intrastate.  The  service  of  both 
defendant  and  deceased  in  interstate  commerce  was  com 
pleted  some  time  before  the  accident.  The  movement  of  the 
train  from  the  transfer  track,  and  the  placing  of  the  cars  on 
one  of  defendant's  sidings,  the  caboose  upon  another,  and 
the  motor  in  the  barn,  did  not  partake  of  the  character  of 
interstate  commerce.  Erie  R.  Co.  v.  Welsh,  is  closely  in 
point,  and  supports  our  conclusion.  See  the  decision  of 
the  Supreme  Court  of  Ohio  in  this  case.  89  Ohio  St.  81  ( 105 
N.  E.  189). 

Ross  v.  Sheldon,  176  Iowa  018,  is  cited  by  appellee,  but 
the  holding  of  the  court  in  that  case  in  no  wise  conflicts 
with  the  views  herein  expressed.  While  this  court  must  fol- 
low the  decisions  of  the  Supreme  Court  of  the  United  States 
in  questions  involving  injuries  arising  under  the  Federal 
Employers'  Liability  Act,  we  are  convinced  that  the  case  at 
bar  is  distinguished  from  the  cited  cases,  and  comes  within 
the  scope  of  our  Compensation  Act. 

It  is  our  conclusion  that  the  trial  court  committed  er- 
ror in  holding  that  deceased,  at  the  time  he  was  fatally  in- 
jured, was  engaged  in  interstate  commerce.  The  judgment 
of  the  court  below  is,  therefore, — Reversed. 

Laud,  C.  J.,  Evans  and  Gaynor,  JJ..  concur. 


State  ex  rel.  Gundrrson  et  al..  Appellants,  v.  E.  H.  Phil- 
lips et  al.,  Appellees. 

SCHOOLS  AND  SCHOOL  DISTRICTS:     Consolidation  of  Districts 
1    — Size   of  District — Subdistrlct  Without  School.    A  school  sub- 
district  is  not  a  corporation,  within  the  meaning  of  Sec.  2794-a, 
Code  Supp  ,  1913,  prohibiting  the  consolidation  of  school  dis- 
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tricts  where  a  school  corporation  is  left  with  less  than  -four  sec- 
tions of  contiguous  territory;  and  such  a  consolidation  is  not 
void,  although  a  subdistrict  is  left  without  school  privileges. 

APPEAL  AND  ERROR:     Reservation  of  Grounds — Failure  to  Plead 
2    Over  after  Demurrer.     Any  error  in  depriving  plaintiff  of  his 
!  right  to  amend  or  plead  over  by  dismissing  the  complaint  on 

1  sustaining  the  demurrer  cannot  be  complained  of  by  the  plain- 

tiff, where  he  did  not  request  an  opportunity  to  plead  over. 

Appeal  from  Worth  District  Court. — M.  F.  Edwards,  Judge. 

July  7,  1919. 

The  opinion  states  the  ease. — Affirmed. 

!  if.  H.  Kepler,  for  appellants. 

Smith  &  Rinard  and  Blythe,  Markley,  Rule  &  Smith. 
for  appellees. 

Weaver,  J. — This  is  a  proceeding  in  the  nature  of  quo 
warranto,  attacking  the  validity  of  the  organization  of  the 
consolidated  school  of  Hanlontown,  of  which  the  individual 
defendants  are  acting  as  officers  and  directors.  The  petition 
is  very  long,  and  we  adopt  from  the  brief  of  appellants' 
counsel  the  sum  and  substance  of  the  complaint,  which  is 
there  stated  as  follows : 

"It  is  alleged  that  the  farm  of  H.  O.  Myli  was  divided, 
and  the  part  of  said  farm  upon  which  the  buildings  are  lo- 
cated, and  that  part  of  the  farm  upon  which  Myli  and  his 
family  was  residing,  was  left  without  a  district;  that  the 
said  Myli  was  a  patron  of  the  schools,  having  children  who 
attended  the  same;  and  that  there  are  other  school  chil- 
dren residing  in  that  part  of  Subdistrict  4  in  the  school 
township  of  Danville,  Worth  County,  Iowa,  which  was  ex- 
eluded  from  said  pretended  consolidation ;  and  that,  if  said 
consolidation  is  held  to  be  valid,  the  said  children  residing 
in  said  territory  will  have  no  school  privileges." 

To  this  petition  a  demurrer  was  sustained,  on  grounds 
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which  may  be  stated  generally  as  being  that  the  facts  al- 
leged in  the  petition  do  not  show  that  the  district  was  im- 
properly organized,  or  that  the  defendants  are  illegally  exer- 
cising the  functions  of  officers  of  said  district. 

The  demurrer  was  sustained  on  September  17,  1917, 
and  in  the  same  connection,  an  order  was  entered  dismiss- 
ing the  action,  at  the  cost  of  plaintiff.  Plaintiff  took  an  ex- 
ception to  the  ruling  and  judgment,  but  there  is  no  record 
of  any  election  to  stand  upon  the  petition,  or  offer  to  amend 
the  same. 

I.  It  appears  that,  when  this  action  was  begun,  and 
the  petition  therein  filed,  appellant  was  contesting  the  le- 
gality of  the  district  consolidation,  very  largely  upon  objec- 
tions of  the  same  character  which  were  afterward  held  in- 
sufficient by  this  court  in  State  ex  rel.  Wirth  v.  Wald,  184 
Iowa  51,  which  was  a  case  of  like  character,  involving  like 
questions  of  law.  Counsel  concedes  that  the  cited  decision 
is  unfavorable  to  his  views,  but  expresses  the  conviction  that 
the  court  has  gbne  wrong  in  that  decision,  and  ought  to 
retrace  its  steps.  On  this  subject  it  is  sufficient  to  say, 
without  repetition  of  the  discussion  and  reasoning  upon 
which  that  conclusion  was  reached,  that  we  are  still  satis- 
fied with  its  correctness. 

Anticipating  this  holding,  counsel  endeavors  to  differ- 
entiate between  the  cases,  by  pointing  out  a  remark  made 
in  the  opinion  in  the  Wald  case  to  the  effect  that  it  did  not 

there  appear  from  the  evidence  "that  the 
i.  schools  and      relators   or  other  school   patrons   residing 

SCHOOL    DIS-  r  ° 

™idatton°of  uPon  *»id  disputed  territory  will  not  have 
of8tdi8trict  :rize  convenient  school  advantages  if  the  consol- 
withm^schooi.    Mated  district  is  sustained;"   while,  in  the 

case  at  bar,  the  petition  alleges  that,  by  thr 
organization  of  the  consolidated  district  of  Hanlontown. 
"that  part  of  the  farm  upon  which  Myli  and  his  family  were 
residing  was  left  without  a  district,"  and  that,  "if  said  con- 
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solidation  is  held  to  be  valid,  the  said  children  residing  in 
said  territory  will  have  no -school  privileges."  The  quota- 
tion from  the  Wald  case  is  of  language  made  use  of  by  this 
court  in  stating  the  facts  and  circumstances  of  the  situa- 
tion as  affected  by  the  consolidation,  but  it  is  not  there  said 
that  an  objection  based  upon  the  alleged  impairment  of  the 
school  advantages  or  school  facilities  enjoyed  by  an  in- 
dividual citizen  or  property  owner  goes  to  the  validity  of 
the  district  consolidation,  or  that  such  a  condition  is  suffi- 
cient to  sustain  a  quo  warranto  proceeding  to  oust  the  di- 
rectors of  such  consolidated  district  from  office. 

In  Section  2794-a,  Code  Supplemental  Supplement, 
1915,  is  found  the  authority  for  forming  and  organizing  a 
consolidated  district.  The  proceeding  is  essentially  legis- 
lative in  character,  the  power  and  authority  for  which  the 
general  assembly  has  delegated  to  the  electors  of  the  desig- 
nated territory,  whose  wishes  in  that  respect  are  to  be  deter- 
mined at  an  election  to  be  called  for  that  purpose.  The  only 
conditions  precedent  to  such  election  are:  (1)  A  petition 
describing  the  boundaries  of  contiguous  territory  contain- 
ing not  less  than  sixteen  sections;  (2)  the  signing  of  such 
petition  by  not  less  than  one  third  of  the  electors  residing  - 
in  such  territory;  (3)  the  approval  of  such  petition  by  the 
county  superintendent;  (4)  the  presentation  of  such  peti- 
tion to  the  board  of  the  school  corporation  in  which  the  por- 
tion of  the  proposed  district  having  the  largest  number  of 
voters  is  situated;  and  (5)  the  call  by. such  board  for  an 
election.  In  addition  to  the  provision  that  the  district  shall 
contain  not  less  than  sixteen  contiguous  sections,  there  is 
no  restriction  whatever  upon  the  shape,  form,  or  size  of  the 
district,  except  that  which  is  found  in  the  following  lan- 
guage : 

"No  school  corporation  from  which  territory  is  taken 
to  form  such  a  consolidated  independent  corporation  shall, 
after  the  change,  contain  less  than  four  government  sec- 
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tions,  Which  territory  shall  be  contiguous  and  so  situated 
as  to  form  a  suitable  corporation." 

Plaintiff  does  not  claim  or  allege  that  there  was  any 
fatal  irregularity  in  the  proceedings  leading  up  to  the  elec- 
tion, unless  it  is  to  be  found  in  the  fact  that  the  effect  of  the 
organization  of  the  consolidated^  district  is  to  so  divide  the 
territory  of  one  or  more  subdistricts  as  to  interfere  with 
the  school  privileges  of  one  or  more  of  the  inhabitants  re- 
siding therein.  Now,  a  subdistrict  is  not  a  "school  corpo- 
ration/' It  is  but  a  part  or  subdivision  of  the  school  town- 
ship corporation.  It  is  not  pretended  that  the  school  town- 
ship is  reduced  in  territory  to  less  than  four  sections,  or  that 
the  board  of  directors  of  such  corporation  may  not  redis- 
trict  the  territory  under  its  jurisdiction  in  such  manner  as 
to  afford  reasonably  adequate  school  advantages  to  all  its 
inhabitants  of  school  age,  including  those  who  have  not  been 
taken  into  the  consolidation.  It  cannot  be  presumed  that 
the  board  of  the  school  township  will  neglect  its  duty  in 
this  respect;  but,  should  it  fail  therein,  the  remedy  for  its 
neglect  or  refusal  is,  ordinarily  at  least,  through  appeal  to 
the  county  superintendent,  and  not  by  striking  out  of  ex- 
istence the  consolidated  district,  of  which  the  complainants 
arq  neither  residents  nor  electors.  To  repeat,  the  statute 
referred  to,  which  protects  the  school  corporation  against 
diminution  of  its  territory  below  four  sections,  and  requires 
that  such  remnant  shall  be  so  situated  as  to  form  a  suita- 
ble corporation,  is  not  applicable  to  the  loss  of  territory  by 
a  subdistrict  through  the  organization  of  a  consolidated 
district. 

It  follows,  of  necessity,  that  the  statement  of  facts  in 
the  petition,  and  as  epitomized  by  plaintiff's  counsel  in  his 
brief,  does  not  reveal  a  cause  of  action,  in  quo  warranto  or 
otherwise.  The  organization  being  regular,  and  all  the  stat- 
utory preliminaries  having  been  complied  with,  the  court 
lias  neither  jurisdiction  nor  authority  to  question  the  wis- 
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dom  of  the  consolidation,  nor  to  inquire  whether  the  in- 
clusion of  some  territory  or  the  exclusion  of  other  territory 
would  not  have  been  better  than  the  plan  actually  adopted 
II.    The  appellant  complains  that  the  court  erred  to 
his  prejudice  by  dismissing  the  bill,  thus  depriving  plaintiff 
of  his  right  to  amend  or  plead  over.    Conceding  the  un- 
doubted right  of  plaintiff  to  amend  his  peti- 
2.  appeal  and       tion  to  avoid  the  effect  of  the  demurrer,  if 
vation  of  possible,  the  court  was  surely  open  to  him 

grounds :  fall-       r  '  J  m  r 

ure  to  plead      to  demand  his  right,  or  to  prefer  a  request 

over  after  de-     •  °     7  r  ^ 

murrer.  for  opportunity  to  further  plead.     This  he 

did  not  do,  and  is  in  no  position  to  com- 
plain.   See  31  Cyc.  357. 

If,  as  sometimes  happens,  the  trial  court's  ruling  is  so 
unexpected  as  to  leave  counsel  temporarily  speechless  until 
after  judgment  has  been  entered  against  him,  it  will  still 
be  presumed  on  appeal  that  a  request  made  with  reasonable 
promptness  after  recovery  from  the  shock  will  not  be  denied. 

The  ruling  complained  of  was  clearly  right,  and  the 
judgment  dismissing  the  plaintiff's  bill  is — Affirmed. 

Ladd,  C.  J.,  Gaynob  and  Stevens,  J  J.,  concur. 


State  op  Iowa,  Appellee,  v.  P.  H.  Konzen,  Appellant. 

CRIMINAL  LAW:     Evidence — Similar  Claims   as  Showing  Motive 

1  and  Scheme  to  Defraud.  In  prosecution  for  obtaining  money 
from  a  railway  company  by  falsely  pretending  to  have  been 
injured  by  its  negligence,  evidence  that  defendant  had,  prior 
thereto,  made  similar  claims  against  other  railway  companies 
was  admissible  to  show  the  motive,  scheme,  and  purpose  to  de- 
fraud. 

CRIMINAL  LAW:    Evidence— Similar   Fraudulent   Claims  Against 

2  Railway  Company  as  Showing  Intent  to  Defraud.  In  prosecution 
for  obtaining  money  from  a  railway  company  by  falsely  pre- 
tending to  have  been  injured  by  its  negligence,  where  there 

Vol.    186   Ia.— 67. 
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was  evidence  of  the  falsity  of  the  claim  made  by  defendant, 
evidence  that  defendant  had,  prior  thereto,  made  similar  claims 
against  other  railway  companies,  held  admissible  to  show  the 
intent  of  defendant  to  defraud  in  the  case  at  bar,  there  also 
being  evidence  from  which  the  jury  could  find  that  the  prior 
claims  had  been  fraudulently  made. 

CRIMINAL  LAW:  Evidence— Previous  Similar  Claims — Sufficiency 
'A  of  Evidence  Showing  Falsity  of  Claims.  In  prosecution  for  ob- 
taining money  from  a  railway  company  by  falsely  pretending 
to  have  been  injured  by  its  negligence,  evidence  reviewed,  and 
held  sufficient  to  show  that  prior  claims  made  by  defendant  for 
injuries  against  other  railway  companies  were  false  and  fraud- 
ulent 

Appeal  from  Gerro  Gordo  District  Court. — O.  H.  Kellry, 

Judge. 

March  18,  1919. 

Rehearing  Denied  July  7,  1919. 

Defendant  was  indicted  on  the  charge  of  obtaining 
money  by  false  pretenses,  entered  a  plea  of  not  guilty,  was 
convicted,  and  appeals. — Affirmed. 

Robinson  &  Boomhower,  for  appellant. 

Ralph  S.  Staribery  and  B.  B.  Burnquisty  for  appellee. 

Gaynor,  J. — The  defendant  was  indicted  by  the  grand 
jury  of  Cerro  Gordo  County,  on  the  17th  day  of  September, 
1917,  for  the  crime  of  cheating  by  false  pretenses.  He  en- 
tered a  plea  of  not  guilty,  was  tried  and  convicted,  and 
from  such  conviction  appeals. 

It  is  charged  in  the  indictment  that,  on  or  about  the 
14th  day  of  May,  1917,  the  defendant  pretended  to  one  S.  J. 
Beardslee,  who  was  then  and  there  agent  of  the  Minneapolis 
&  St  Louis  Railroad  Company,  that,  on  the  3d  day  of  May, 
1917,  he  had  slipped  on  a  banana  peeling,  and  had  fallen 
from  the  platform,  when  attempting  to  alight  from  one  of 
the  company's  passenger  trains  at  its  depot  at  Mason  City, 
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and  in  falling,  struck  his  back  on  the  step  of  the  car,  injur- 
ing his  spine  and  causing  partial  paralysis  of  the  lower 
limbs,  from  which  injury  he  was  then  and  there  suffering; 
that  these  representations  were  false;  that  he  had  not  slip- 
ped and  fallen  from  the  platform  of  the  Minneapolis  &  St. 
Louis  Railroad  Company,  and  that  he  made  the  statements 
and  pretenses  with  intent  to  defraud  the  company ;  that  the 
company  believed  the  representations  to  be  true,  and  paid 
to  the  defendant  $800.  It  is  charged  that  the  truth  and 
fact  is  that  he  did  not  slip  and  fall  from  the  platform  of 
the  company  on  the  3d  day  of  May,  1917,  or  on  any  other 
date,  and  that  he  did  not  receive  any  injury  to  his  back  on 
account  of  any  such  fall,  and  was  not  suffering  from  paraly- 
sis of  the  lower  limbs;  all  of  which  was  well  known  to  the 
defendant. 

The  evidence  shows  that  no  one  saw  him  fall ;  that  the 
brakemen  of  the  Minneapolis  &  St.  Louis  discovered  him  ly- 
ing on  the  platform,  apparently  in  a  helpless  condition,  and  * 
had  him  carried  into  the  depot,  and  from  there  to  the  hos- 
pital; that,  while  in  the  hospital,  and  a  few  days  after  he 
claimed  to  have  been  injured,  a  representative  of  the  Minne- 
apolis &  St.  Louis  Railroad  Company,  a  Mr.  Beardslee,  vis- 
ited him,  and  found  him  sitting  in  an  arm  chair,  with  crutch- 
es by  his  side.  The  defendant  told  him  his  name  was  Joe 
Martin;  that  he  was  a  single  man,  and  had  been  making  • 
Des  Moines  his  headquarters  for  ten  years;  and  that  he 
had  been  working  as  a  carpenter.  He  said  he  could  not 
walk  without  crutches,  and  had  no  use  of  his  lower  limbs ; 
that  he  had  slipped  on  a  banana  peeling,  in  coming  down  the 
steps  of  the  smoker  at  Mason  City,  on  the  3d  day  of  May. 
1917,  and  that,  in  getting  off,  he  fell  and  struck  his  back  on 
the  edge  of  the  steps;  that  the  banana  peeling  was  lying 
on  the  step  from  which  he  attempted  to  alight;  that  this 
was  the  busiest  season  of  the  year,  and  that  he  was  losing 
$50  a  week;    that  he  would  probably  be  laid  up  for  four 
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months;  that,  if  the  company  would  be  willing  to  pay  him 
$800,  he  would  settle.  It  appears  that,  upon  defendant's 
statements  and  claim,  this  agent  of  the  company  settled 
with  the  defendant,  and  paid  him  the  amount  asked,  on 
the  14th  day  of  May,  1917. 

However,  the  agent  became  suspicious,  and  sent  for  a 
detective  from  the  Burns  Agency.  This  detective  appeared 
on  May  14th,  about  8 :30  in  the  evening,  and,  before  defend- 
ant had  left  the  hospital,  shadowed  him ;  saw  him  leave  the 
hospital  about  8:30  in  the  evening;  saw  him  go  dpwn  the 
steps  of  the  hospital  to  the  Cecil  Hotel,  dressed  in  a  long 
overcoat,  and  carrying  a  suit  case,  walking  very  slowly, 
dragging  both  legs,  and  carrying  his  weight  on  his  crutches ; 
saw  him  wait  on  the  hotel  steps  about  ten  minutes,  then  put 
his  crutches  under  his  arms,  pick  up  his  suit  case,  walk  to 
the  corner,  turn  to  the  left,  and  walk  into  an  alley  behind 
the  hotel.  After  reaching  the  alley,  the  detective  saw  him 
look  around,  take  both  crutches  and  his  suit  case  in  his  left 
hand,  and  run  into  the  alley.  In  a  few  minutes,  he  came  out 
without  the  crutches,  and  walked  down  the  street  towards 
the  depot.  When  he  went  into  the  alley,  he  had  on  a  fedora 
hat,  and  when  he  came  out,  he  had  a  derby ;  walked  so  fast 
that  the  detective  had  difficulty  in  keeping  up  with  him ;  did 
not  limp  or  drag  his  feet;  walked  first  to  the  Northwestern 
depot,  then  crossed  the  street  to  the  Rock  Island  depot, 
where  he  purchased  a  ticket  to  St.  Paul.  The  detective  fol- 
lowed him.  In  the  meantime,  defendant  had  put  on  a  pair 
of  cheap  spectacles.  The  detective  saw  him  take  the  train 
for  St.  Paul ;  saw  him,  when  he  reached  St.  Paul,  go  to  the 
parcel  room  and  check  his  grip,  then  get  into  a  car  and  go 
to  Selby  Avenue,  a  residence  district;  saw  him  walk  around 
there  some  time,  then  get  into  a  car  and  go  to  Minnehaha 
Street,  where  he  walked  around  for  a  time;  then  followed 
him  back  to  the  Union  depot,  where  he  sat  in  the  ladies' 
waiting  room  for  about  ten  minutes;    saw  him  get  a  car 
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and  ride  back  to  Selby  Avenue,  repeating  this  until  the 
detective,  tired  of  following,  left  him. 

He  was  arrested  under  the  name  of  Joe  Martin,  when 
he  came  back  to  get  his  grip.  At  the  time  he  was  arrested, 
he  denied  that  his  name  was  Joe  Martin;  denied  that  he 
ever  saw  Mr.  Beardslee  or  settled  with  him ;  said  that  he 
had  never  been  at  Mason  City,  and  that  the  company  would 
pay  dearly  for  interfering  with  his  liberty.  The  fact  is,  the 
defendant's  name  was  not  Joe  Martin,  but  P.  H.  Konzen; 
he  did  not  live  in  Des  Moines ;  was  not  making  Des  Moines 
his  home;  was  not  a  single  man,  but  a  married  man;  was 
not  a  carpenter,  but  a  lawyer,  and  had  practiced  law  both 
at  Rock  Rapids  and  Sioux  City. 

The  sufficiency  of  the  record,  as  made,  to  justify  a  con- 
viction, is  not  seriously  questioned.  It  is  contended,  how- 
ever, that  there  was  error  in  making  the  record. — error 
prejudicial  to  this  defendant.  The  evidence  complained  of 
relates  to  other  transactions,  similar  to  the  one  complained 
of  here;  transactions  which  the  State  claims  were  substan- 
tially the  same  as  the  one  involved  in  this  suit;  transac- 
tions  in  which  the  defendant  had  secured  money  from  other 
companies,  based  upon  practically  the  same  claim  as  made 
here,  and  for  injuries  claimed  to  be  substantially  the  same 
as  the  injuries  claimed  to  have  been  suffered  in  this  case. 

The  evidence  complained  of  is  to  the  effect  that,  in 
July,  1914,  he  made  a  claim  against  the  Great  Northern 
Railway  Company,  in  which  he  alleged  that  he  had  slipped, 
in  getting  off  one  of  its  coaches;  slipped  on  a  banana  peel- 
ing, and  received  injuries  to  his  spine  which  affected  the 
motion  of  his  lower  limbs ;  caused  a  numbness  and  a  stiff- 
ness that  he  supposed  he  would  never  get  over.  At  that 
time,  he  walked  with  crutches;  was  on  crutches  when  he 
came  to  answer  the  call  of  the  claim  agent.  During  the  ne- 
gotiations touching  that  claimed  injury,  he  wrote  Mr.  Jor- 
dan, assistant  general  claim  agent,  the  following  letter: 
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"You  will  recall  that  I  was  injured  on  June  23d,  while 
alighting  from  a  Great  Northern  train  in  Sioux  City,  and 
that,  when  you  called  on  me  in  July,  you  asked  me  to  write 
you  when  I  got  ready  to  talk  settlement,  and  you  would 
come  down.  I  beg  to  say  that  I  did  not  feel  like  taking  up 
the  matter  of  settlement  until  my  condition  became  such 
that  the  doctors  could  give  me  some  definite  assurance  as 

• 

to  the  ultimate  outcome  of  the  injury.  As  I  am  now  able 
to  walk  a  little,  with  the  aid  of  a  crutch,  and  the  doctors 
assure  me  that  there  is  no  danger  of  permanent  paralysis. 
I  feel  that  I  can  talk  settlement  as  intelligently  now  as  any 
time  in  the  near  future,  inasmuch  as  the  doctors  tell  me  that 
it  may  be  several  months  before  I  will  be  able  to  walk  with- 
out a  crutch.  So  if  it  will  be  convenient  for  you  to  do  so,  I 
wish  you  would  come  down  the  first  of  next  week.  If  you 
will  let  me  know  what  day  you  will  be  here,  I  will  make  it 
a  point  to  be  at  the  office,  if  I  am  at  all  able  to  make  the 
trip." 

A  settlement  was  made  afterwards.  The  amount  paid 
does  not  definitely  appear. 

On  the  same  line,  and  for  the  same  purpose,  the  State 
was  permitted  to  show  that  the  defendant  made  a  claim 
against  the  Chicago,  Minneapolis,  St.  Paul  &  Omaha  Rail- 
way Company  for  injuries  received  on  the  4th  day  of  Jan- 
uary, 1917.  In  this  claim,  he  alleged  that  he  slipped  from 
the  steps  of  one  of  the  company's  coaches,  while  attempting 
to  alight;  claimed  that  he  fell,  and  injured  his  back,  and 
that  the  slipping  was  caused  by  snow  and  ice  upon  the  steps. 
A  claim  agent  visited  him,  with  a  view  to  adjusting  the 
claim.  He  informed  the  agent  that,  on  January  4,  1917,  he 
had  slipped  from  the  car  of  the  defendant-  at  Stillwater, 
by  reason  of  snow  and  ice  upon  the  step ;  that,  as  a  result  of 
the  injury,  he  had  difficulty  in  walking;  that  his  lower 
limbs  were  affected;  that  his  left  side  and  shoulder  were 
wrenched.    He  asked  that  the  company  settle  with  him.    The 


-j 
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company  did  settle  with  him  on  account  of  the  alleged  in- 
juries. 

On  the  same  line,  the  State  was  further  permitted  to 
show  that  he  made  a  claim  against  the  Northern  Pacific 
Railway  Company  for  injuries  substantially  the  same  as 
those  claimed  in  this  suit;  that  these  injuries  occurred  at 
Taylor  Falls,  Minnesota,  on  April  24,  1917;  that  he  slipped 
on  a  banana  peeling,,  while  attempting  to  alight  from  one 
of  its  trains;  that  he  sprained  his  ankle  and  cracked  his 
ribs.  After  some  controversy,  the  case  was  settled,  and  the 
defendant  paid  for  the  claimed  injury. 

It'is  conceded — for  it  could  not  well  be  denied — that, 
for  the  purpose  of  showing  motive  and  scheme  and  purpose 
to  defraud  in  any  particular  action  called  in  question,  it 

may  be  shown  that  similar  claims  prior  to 

i.  Criminal  law:  this  were  made  by  the  party  charged.     But  it 

simiiar  claims    is  contended  that,  in  the  instant  case,  there 

as   showing 

motive  and         is  no  proof  that  the  defendant  did  not  suffer 

scheme  to  . 

defraud.  the  injuries  in  these  other  cases  for  which 

he  claimed  satisfaction,  and  that  there  is  no 

evidence  that  he  practiced  any  fraud  in  securing  the  settle 

ment,  or  made  any  misrepresentations  to  induce  the  same. 

This  evidence  was  only  submitted  to  the  jury  on  the  ques- 
tion of  the  intent  to  defraud  in  the  partic- 

2.  criminal  law  :  uiap  case.    The  intent  is  not  always  capable 

evidence : 

"ent^iaims1^"    °^  direct  an(*  positive  proof.     It  is  to   be 
^^J*!1.**7    arrived  at  by  just  deductions  from  the  acts 

company  as  •/    * 

t^defrlud*611*    and  facte  proven.    The  falsity -of  the  claim 

made  in  this  case  must  be  proven,  independ- 
ent of  these  other  transactions.  But,  the  falsity  of  the  claim 
made  being  proven,  the  intent  of  the  party  may  be  shown 
by  his  conduct,  and  to  this  end,  evidence  of  the  character 
herein  complained  of  is  admitted.  In  all  these  other  trans- 
actions, he  claimed  he  was  injured.  That  was  the  basis  of 
his  recovery :  that  he  was  injured  through  the  negligence  of 
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the  defendant  in  some  particular.  It  was  upon  these  claims 
that  he  procured  the  mon£y  in  the  other  suits.  All  these 
other  transactions  were,  in  their  nature,  similar  to  the  one 
here  under  consideration.  It  is  a  remarkable  coincidence 
that,  in  all  these  instances,  the  fall  was  caused  by  practical- 
ly the  same  negligent  act,  and  the  injury  that  follbwed  the 
fall  was  practically  the  same. 

Is  there  no  proof,  as  contended  by  the  defendant,  that 
the  other  charges  were  false?  Looking  into  the  record,  we 
find  that,  when  this  case  came  up  for  adjustment,  he  told 

Mr.   Beardslee  that  he  had  never  been  in- 

3*  £*den?e^    ***''  JUred  before'      If  this  te  true    (we  hffve  the 

?teim°8?  Suffli"  word  of  the  defendant  for  it),  then  it  fol- 
dence° showing  lows  ^at  these  other  claims  for  injury  were 
cfaims.  of  false.    The  jury  could  at  least  say  so  from 

the  record  made  here.  Of  course,  it  follows 
without  argument  that  proof  of  similar  transactions  which 
were  in  good  faith,  not  bottomed  on  fraud  or  deceit,  does 
not  prove  the  scienter  involved  in  a  suit  where  fraud  and 
deceit  were  charged.  The  jury  could  well  find  from  the  rec- 
ord made  here  that  the  statements  made  by  the  defendant 
to  secure  the  settlement  in  controversy  were  not  well  found- 
ed. That  might  be  true,  and  still  every  other  claim  may 
have  been  founded  upon  actual  injury,  and  made  in  good 
faith.  It  would  not,  if  that  were  so,  tend  to  prove  a  fraud- 
ulent intent  in  the  instant  case.  The  court  in  its  instruc- 
tions limited  this  evidence  to  prove  the  intent  oftly.  But  we 
have  the  word  of  the  defendant,  made  at  the  time  this  set- 
tlement was  procured,  that  he  was  never  injured  before, — 
we  have  substantive  proof  from  his  own  lips  that  he  was 
never  injured  before.  If  never  injured  before,  it  follows 
that  his  claims  for  injury,  made  in  these  other  cases,  were 
not  made  in  good  faith,  and  were  fraudulent.  We  have  no 
quarrel  with  the  rule  contended  for  by  the  defendant,  but 
we  do  say  that,  under  this  record,  the  jury  could  well  find 
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that  the  other  claims  were  not  made  in  good  faith,  and  were 
not  based  upon  injuries  actually  sustained.  If  they  .were 
not,  it  follows  that  they  were  fraudulently  made. 

It  is  true  this  representation  is  not  charged  in  the  in- 
dictment, or  relied  upon  by  the  State  for  conviction,  but 
this  statement  is  substantive  proof  that  the  other  transac 
tions  to  which  reference  has  been  made  were  not  made  in 
good  fajth,  were  fraudulent,  and  not  founded  upon  actual 
injury  sustained. 

It  is  next  contended  that  the  court  erred  in  allowing 
cross-examination  of  the  defendant,  when  upon  the  stand, 
to  exceed  the  limitation  placed  by  the  statute  upon  the 
right 

An  examination  of  the  record  satisfies  us  that  the  court 
did  not  abuse  its  discretion  in  this  matter.  Though  the 
cross-examination  extended,  as  to  some  matters,  beyond  that 
involved  in  the  direct  examination,  yet  the  very  matter  in- 
quired into  related  to  and  had  a  basis  in  the  direct  exam- 
ination.   We  find  no  reversible  error  here. 

It  is  next  contended  that  the  court  erred  in  not  sus- 
taining a  demurrer  to  the  indictment.  An  amendment  was^ 
filed  to  the  indictment,  and  we  may  assume  that  the  demur- 
rer was  to  the  indictment  as  amended.  The  amendment  was 
simply  an  amplification  of  the  facts  stated  in  the  original 
indictment,  and  the  two  together  stated  the  crime  as  fully 
as  the  law  requires.    We  find  no  ground  for  reversing  here. 

On  the  whole  record,  we  think  defendant's  guilt  appears 
beyond  a  reasonable  doubt,  and  the  case  ought  to  be  and  is 
— Affirmed. 

Ladd,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 
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Sigrbd  Thompson,  Appellee,  v.  J.  Taylor  Thompson,  Appel- 
lant. 

DIVORCE:     Grounds — Cruel    and    Inhuman    Treatment — Elements. 

1  The  word  "treatment,"  under  Sec.  3174,  Subdiv.  5,  Code,  1897, 
•providing  for  divorce  where  the  husband  is  guilty  of  Buch 
cruel  and  Inhuman  treatment  as  to  endanger  the  wife's  life, 
does  not  refer  to  physical  violence  alone,  and  thereunder,  "life" 
may  be  held  to  have  been  endangered  by  treatment  such  as 
habitual  unkindness,  which  would  affect  the  mind  and  react 
on  the  body. 

DIVORCE:     Grounds — Inhuman  Treatment — Sufficiency  of  Evidence. 

2  Evidence  reviewed,  and  held  that  there  was  such  inhuman  treat- 
ment as  to  endanger  the  wife's  life,  within  the  meaning  of  Sec. 
3174,  Subdiv.  5,  Code,  1897,  where  the  husband  subjected  her  to 
curses,  suspicion,  and  neglect,  which  produced  mental  disturb- 
ance,  heartsickness,  and  unhappiness. 

DIVORCE:     Grounds — Incompatibility  of  Temperament  in  Connection 

3  with  Other  Treatment.  While,  under  the  laws  of  Iowa,  incom- 
patibility of  temperament  is  not  a  ground  for  divorce,  yet  un- 
suitability  of  mind,  differences  in  previous  training,  of  char- 
acter and  of  temperament,  may  be  considered  in  determining  the 
effect  that  the  treatment  complained  of  has  upon  the  mind, 
and  whether  the  natural  effect  of  the  continuation  of  such 
treatment  would  imperil  the  life  of  the  complainer. 

Appeal  from  Story  District  Court. — E.  M.  McCall,  Judge. 

July  7,  1919. 

Appeal  from  a  decree  of  the  court  granting  a  divorce, 
based  upon  the  grounds  of  cruel  and  inhuman  treatment. 
Decree  granted  plaintiff  as  prayed.  Defendant  appeals. — 
Affirmed. 

McHenry,  DeFord  &  MoHenry,  for  appellant. 

C.  (?.  Ijee  and  I.  R.  Meltzer,  for  appellee. 

Gaynor,  J. — In  this  action,  the  plaintiff  sought  a  di- 
vorce against  her  husband  on  the  ground  of  cruel  and  in- 
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human  treatment.  Upon  the  record  made,  the  court  found 
her  contention  sustained,  and  entered  a  decree  in  her  favor, 
as  prayed.  From  this  the  defendant  appeals.  The  only 
ground  for  the  appeal  is  that  the  evidence  does  not  justify 
the  decree. 

The  action  is  based  on  Subdivision  5  of  Section  3174  of 
the  Code  of  1897,  which  reads : 

"Divorces  from  the  bonds  of  matrimony  may  be  decreed 
against  the  husband  for  the  following  causes:  *  *  # 
5.  When  he  is  guilty  of  such  inhuman  treatment  as  to  en- 
danger the  life  of  the  wife." 

This  statute  does  not  mean  that  divorce  from  the  bonds 
of  matrimony  may  be  decreed  only  when  it  is  shown  that 
the  husband  has  been  guilty  of  some  act  of  physical  violence 

to  the  wife  which  in  and  of  itself,  endangers 
i.  divorce:  her  life.     It  does  not  mean  that  the  com- 

grounds :  cruel 

and  inhuman     plaining  wife,  before  she  is  entitled  to  in- 

treatment: 

elements.  yoke  this  provision  of  the  statute  and  obtain 

the  relief  which  it  affords,  must  be  able  to 
show  that  the  husband  was  guilty  of  some  physical  violence 
which,  operating  upon  her  person,  had,  in  and  of  itself,  a 
tendency  to  endanger  her  life.  Or,  to  express  it  differently, 
the  word  "treatment,"  as  used  in  this  statute,  does  not  re- 
fer to  physical  violence  alone.  Physical  violence  towards 
the  wife,  when  carried  to  such  a  point  as  to  endanger  her 
life,  is  unquestionably  a  ground  for  divorce.  Physical  vio- 
lence may  consist  in  many  acts,  each  slight  in  its  character, 
and  none  producing  marks  of  violence  upon  the  person,  and 
yet  these,  ^considered  as  a  whole,  may  be  grounds  for  di- 
vorce; certainly  so  when  from  them  the  court  is  able  to 
say  the  life  of  the  wife  is  endangered.  Life  may  be  endan- 
gered by  treatment  though  it  involves  no  physical  violence. 
It  takes  more  than  the  physical  body  to  make  up  the  entity 
known  as  a  human  being.  The  mind  can  grasp  the  possi- 
bility of  inhuman  treatment  that  does  not  endanger  life. 


"\ 
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Whether  it  does  or  not,  depends,  not  only  upon  the  physical, 
but  upon  the  moral,  mental,  or  spiritual  quality  of  the  one 
made  subject  to  the  treatment.  Some  people  are  stoical  and 
indifferent,  in  a  degree,  to  certain  kinds  of  treatment.  To 
others,  more  sensitive  and  delicate  in  their  organization, 
the  treatment  is  intolerable,  weighs  heavily  upon  the  heart, 
and  preys  upon  the  mind.  This,  reacting  upon  the  body,  en- 
dangers the  life  of  the  body.  As  some  poet  has  said: 
"Killed  by  unutterable  unkindness,  worse  than  a  life  of 

blows."  In  the  case  before  us,  the  record 
2.  divorce:  does  not  disclose  any  single  act  of  physical 

grounds:  lnhu-  * 

man  treatment :  violence  on  the  part  of  the  defendant  which, 

sufficiency  of  K 

evidence.  considered  alone,  had  a  tendency  to  endan- 

ger the  life  of  his  wife,  but  it  does  disclose 
a  mental  picture  of  conditions  and  treatment  which,  oper- 
ating upon  the  mind  of  this  plaintiff,  might  well  tend  to 
produce  painful  mental  disturbance,  a  heavy  heart,  and  a 
sorrowing  mind;  or,  in  other  words,  such  treatment  as 
tended  to  humiliate  her  and  destroy  her  inalienable  right  to 
be  happy.  The  relationship  between  husband  and  wife  is 
very  close.  E&ch  rightfully  looks  to  and  depends  upon  the 
other  for  companionship  of  heart  and  mind,  and  each  is 
pledged  to  the  other  to  bring  into  the  home  life  that  sun- 
shine which  gives  warmth  and  comfort  and  happiness.  We 
recognize  the  fact  that,  even  in  the  balmiest  weather,  a 
cloud  may  pass  between  the  sky  and  earth,  but  none  of  us 
looks  with  pleasure  on  perpetual  storms,  clouds,  and  bitter 
cold,  though,  through  the  operation  of  natural  laws,  they 
sometimes  come  into  our  lives.  "Some  days  must  be  dark 
and  dreary."  We  know  of  peoples  who  live  happily  in  the 
northland,  mid  snow  and  ice  and  bitter  cold.  These  condi- 
tions do  not  imperil  their  lives,  because  they  are  hardened 
to  them ;  yet  to  one  brought  up  in  the  warmth  of  the  south- 
land, the  conditions  of  the  northland  are  intolerable,  and 
under  their  chilling  influences,  they  fade  away  and  die. 


.July  1919]  Thompson   v.  Thompson.  1069 

So  it  is  with  life  in  the  home.  A  woman  reared  in  the  atmos- 
phere of  love  and  trust  and  confidence  pines  away,  when 
transplanted  into  an  atmosphere  pregnant  with  curses,  sus- 
picion, and  neglect. 

During  the  years  that  intervened  between  the  marriage 
of  this  plaintiff  and  the  defendant,  dark  clouds  had  slowly 
enveloped  her  life.  She  was  subject  to  curses,  suspicion, 
and  neglect.  These  produced  mental  disturbances,  heart 
sickness,  and  unhappiness.  These,  reacting,  had  a  natural 
tendency  to  imperil  her  life.  There  are  plants  that  grow 
in  dark  and  gruesome  places.  There  are^plants  that  thrive 
only  in  the  sunshine  and  the  light.  The  sunshine  and  the 
light  are  essential  to  their  lives.  Without  it,  they  fade  and 
die.  So,  under  the  record  that  is  made  in  this  case,  the 
court  might  well  have  found,  and,  we  think,  did  find,  that 
the  plaintiff  was  not  accustomed  to  the  atmosphere  in  which 
she  was  forced  to  live  after  her  marriage;  that  the  chilling 
and  life-sapping  conditions  found  in  her  married  life  and 
in  her  home  were  due  to  the  treatment  of  the  defendant. 
Nothing  is  shown  to  have  come  between  them  and  the  hap- 
piness to  which  she  was  entitled  as  the  wife  of  this  man, 
except  such  as  is  traceable  directly  to  his  conduct.  That 
her  home  life  was  unhappy,  that  the  cold  and  chilling  atmos- 
phere of  neglect,  supplemented  by  a  harsh  mental  attitude 
towards  her  and  her  antecedents,  would  ultimately  tend  to 
imperil  her  life,  we  think  the  record  makes  reasonably  clear. 

We  are  not  disposed  to  set  out  the  evidence,  nor  is  it 
necessary  to  do  so,  because  the  questions  upon  which  this 
case  must  be  determined  have  many  times  been  before  this 
court.  No  rule  can  be  laid  down  that  binds  the  mind  of  the 
court  in  determining  whether  or  not  the  plaintiff  has  shown 
herself  entitled,  under  this  statute,  to  be  relieved  from  the 
unhappy  and  life-blighting  influences  in  which  she  finds 
herself.  Each  case  must  be  adjudged  on  its  own  particular 
facts.    In  reaching  the  conclusion  we  do,  we  are  not  guided 
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entirely  by  the  verbal  testimony  of  the  witnesses,  but  also 
by  the  suggestion  which  that  evidence  gives  to  the  mind  of 
conditions. 

While  it  is  true  that  incompatibility  of  temperament 
is  not  a  ground  for  divorce  in  this  state,  yet  unsuitability 
of  mind  and  purpose,  and  differences  in  previous  training, 

of  character  and  of  temperament,  may  be 

3.  divorce  :  considered  in  determining  the  effect  that  the 

incompatibility    treatment  complained  of  has  upon  the  mind 

of  temperament  .    . 

in  connection      of  the  complaining  party,  and  whether  the 

with  other  •  r  °  r       "7 

treatment.  continuation  of  that  treatment  would  have, 

in  its  natural  effect,  the  imperiling  of  the 
life  of  the  complainer.  Though  this  record  is  not  as  strong 
in  its  facts  as  some  that  have  been  submitted  to  us,  yet  we 
think  there  is  sufficient  to  justify  the  court  in  reaching  the 
conclusion  that  it  did,  and  with  that  conclusion  we  are  sat- 
isfied, and  the  judgment  is — Affirmed. 

i 
Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


P.  W.  Tuller,  Appellee,  v.  Chicago,  Bock  Island  &  Pacific 

Railway  Company,  Appellant. 

CARREERS:    Interstate    Carriers — Shipper    Conclusively  Bound   by 

1  Approved  Limitations.  A  shipper  who  obtains  and  pays  an  inter- 
state freight  rate  which  is  fixed  by  a  schedule  duly  filed  with 
and  approved  by  the  Interstate  Commerce  Commission,  Is  con- 
clusively held  to  have  contracted  with  reference  to  the  condi- 
tions and  regulations  provided  for  in  such  schedule.  So  held 
where  the  schedule  provided  for  limited  and  conditional  lia- 
bility. 

CARRIERS:    Interstate  Carriers— Common  Law  and  Limited  Liability 

2  Bate — Burden  of  Proof.  A  shipper  must  take  notice  of  the  con- 
ditions and  limitations  contained  in  interstate  freight  schedules 
which  have  been  duly  filed  with  and  approved  by  the  Inter* 
state  Commerce  Commission;  and  when  such  schedules  reveal 
one  rate  under  which  the  carrier  is  held  to  a  common-law  liabll- 
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ity,  and  another  rate  under  which  the  carrier  la  held  to  a  lim- 
ited and  conditional  liability,  the,  burden  of  proof  rests  on 
the  shipper  to  show,  if  such  be  the  fact,  that  he  paid  that  rate 
which  carried  a  common-law  liability.  N 

0ABBIEB8:    Interstate  Carriers — May  Court  Declare  Approved  Oon- 

3  ditlon  Unreasonable?  Whether  a  court  may  declare  that  a  lim- 
itation of  liability  or  other  condition  contained  in  an  approved 
interstate  freight  schedule  Is  unreasonable,  and  therefore  void, 
quaere. 

OAKRIEBS:     Interstate    Carriers — Limited    Liability    Clause — Iilm- 

4  itatlon  on  Action,  A  requirement  in  an  approved  interstate 
freight  schedule  that  suits  for  damages  to*a  shipment  must  be 
brought  within  6  months  after  the  claim  accrues,  is  binding  upon 
the  shipper. 

Appeal  from  Allamakee  District  Court. — W.  J.  Springer, 

Judge. 

June  27,  1918. 

Rehearing  Denied  July  7,  1919. 

Action  at  law  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the  defendant's  neg- 
ligence in  transporting  and  delivering  a  shipment  of  horses 
from  Postville,  Iowa,  to  the  Union  Stockyards  at  Chicago, 
Illinois.  Verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. — Reversed. 

F.  W.  Sargent,  H.  E.  Taylor,  Robert  J.  Bannister,  and 
J.  H.  Johnson,  for  appellant. 

Burling  &  Burling  and  William  8.  Hart,  for  appellee. 

Weaver,  J.— On  February  11,  1912,  the  plaintiff,  a  live 
stock  dealer  and  shipper  of  25  years'  experience,  delivered 
to  the  defendant  a  carload  of  horses,  to  be  transported  to 
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the    Union    Stockyards    at    Chicago,    Illi- 

1.  carriers:  nois,  under  a  contract  which  he  alleges  was 

Hers:  snipper     embodied   in  a   bill   of  lading,  which  con- 

conclusively 

bound  by  ap-     tained  no  conditions  expressly  limiting  the 

proved    limlta-  r  •  ° 

tions.  common-law  liability  of  the  carrier.     This 

action  is  brought  by  him  to  recover  damages 
on  account  of  defendant's  negligent  delay  in  the  transporta- 
tion  and  delivery  of  said  shipment.    The  defendant  denies 
the  claim,  and  denies  that  the  bill  of  lading  constitutes  the 
contract  between  the  parties.    It  alleges  that  the  agreement 
upon  which  it  undertook  to  convey  such  shipment  is  con- 
tained  in  a  certain  written  agreement,  designated  as  a  "Live 
Stock  Contract,"  tfhich  was  duly  executed  by  both  parties 
at  the  time  the  horses  were  received  for  transportation  at 
Postville.    By  the  terms  of  the  contract  pleaded  in  the  an- 
swer, the  right  of  the  plaintiff  to  recover  upon  a  claim  of 
the  kind  here  presented  was  conditioned  upon  his  giving 
written  notice  thereof  at  the  time  of  the  delivery  of  the  ship- 
ment at  its  destination,  or  within  one  day  thereafter,  and 
upon  bringing  action  to  recover  his  alleged  damages  within 
six  months  from  the  date  of  such  deliverv.     It  was  also 
thereby  provided  that  the  agreed  value  of  the  horses  did  not 
exceed  $  100  each,  and  that,  in  consideration  of  a  reduced 
rate  of  freight  charges,  the  defendant's  liability  for  failure 
to  properly  perform  its  contract  for  the  carriage  and  deliv- 
ery of  the  horses  should,  in  no  event,  exceed  $  10O  for  each 
horse  lost  or  damaged,  and  in  case  of  injury  or  partial  loss, 
the  amount  of  recovery  should  "not  exceed  the  same  pro- 
portion."   The  answer  further  alleges  that  plaintiff  did  not 
comply  with  the  provisions  of  the  agreement  for  a  prompt 
written  notice  of  his  claim,  and,  in  fact,  gave  no  such  notice 
for  a  period  of  more  than  three  months,  nor  did  he  institute 
this  action  until  after  the  right  to  do  so  had  been  barred  by 
the  prescribed  limitation  of  six  months.     The  issues  were 
tried  to  a  jury,  and  verdict  returned  for  the  plaintiff.    De- 
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fendant's  motion  to  set  aside  the  verdict  and  for  a  new  trial 
was  denied,  and  judgment  entered  accordingly. 

I.  While  seveftd  questions  have  been  elaborately  ar- 
gued by  appellee's  counsel,  the  situation  is  materially  simpli- 
fied by  the  plaintiff's  concession,  stated  in  these  words : 

Appellee  concedes  unconditionally,  without  argument 
or  further  waste  of  time : 

(a)  That  appellant  had  absolute  legal  right,  in  con- 
sideration of  reduced  rate,  to  contract  for  limited  valuation, 
and  arbitrarily  require  written  notice  before  removal  of 
stock  and  a  limitation  period  of  six  months  in  which  to 
bring  suit. 

(b)  That  the  printed  form  or  blank,  Exhibit  7,  was 
an  authorized  and  valid  form  for  such  a  contract. 

(c)  That,  if  Tuller  validly  executed  such  contract, 
knowing  its  contents,  and  his  signature  was  not  procured 
by  misrepresentation  or  fraud,  he  is  bound  thereby. 

"Exhibit  7,"  referred  to  in  the  foregoing  concession,  is 
the  "Live  Stock  Contract"  which  the  defendant  pleads  as 
the  agreement  under  which  it  accepted  the  shipment  of  the 
plaintiff's  horses. 

The  dispute  as  to  the  execution  of  this  instrument  is 
as  follows :  The  plaintiff  alleges  and  testifies  that,  after  his 
horses  had  been  placed  in  the  car  at  Postville,  he  went  to 
the  office  of  the  local  agent  for  the  purpose  of  "fixing  up  the 
contract."  Concerning  what  occurred  there,  he  testifies  as 
follows: 

"Q.  And  you  signed  this  original?  A.  I  signed  that 
paper.  You  mean  I  signed  this  memorandum?  Q.  Yes. 
A.  Yes,  sir,  original  bill  of  lading.  Then  he  passed  over  this 
other  instrument, — paper, — and  I  signed  that.  I  asked  him 
what  that  was,  and  he  said,  'It  was  your  pass ;'  and  I  signed 
it.  I  signed  it,  and  put  them  in  my  pocket.  I  lost  my  specs 
in  working  on  this  car,  and  we  made  two  false  doors  to  slip 
down  in  there,  and  in  carrying  it  up, — the  door, — I  had  it 

m 

Vol.    186  Ia. — 68. 


1074  •     Tullbr  v.  O.  R.  I.  &  P.  R.  Co.        [186  Iowa 

against  me, — I  had  my  specs  like  this  [indicating],  and  I 
smashed  my  specs.  I -said,  'I  lost  my  specs, — what  is  this? 
I  can't  read  it.'  Q.  You  told  him  that?  A.  Yes,  right  at 
this  time,  and  he  said,  'That  is  your  pass.'  Q.  That  was 
signed  after  the  other  had  been  signed?  A.  Yes.  Q.  Had 
the  other  been  delivered  to  you?  A.  Yes,  sir.  Q.  Did  you 
ever  read  that  piece  of  paper?  A.  No,  sir,  I  never  have  read 
one, — I  had  never  read  it.  Q.  Have  you  ever,  in  any  other 
shipments,  been  requested  to  sign  such  a  paper?  A.  I  don't 
think  so.  I  have  signed  papers  going  to  Cedar  Rapids,  but 
it  was  the  memorandum  and  original  bill  of  lading  was  the 
only  papers  I  ever  had  before  me  on  horses  I  shipped  to 
Cedar  Rapids  and  other  places  down  along  this  line.  Q. 
Where  did  you  go  after  getting  the  car  fixed?  A.  I  went 
down  to  the  depot.  Mr.  Perry  went  down,  and-said  he  would 
fix  up  the  contract.  He  went  down  and  he— there  is  a  kind 
of  memorandum,  and  original  contract  they  have.  He  gave 
me  what  they  call  a  memorandum,  an  original  bill  of  lad- 
ing, and  I  signed  it,  and  he  put  over  this  other  paper.  'What 
is  that?'  I  said.  He  said,  'That  is  your  pass,  your  trans- 
portation to  Chicago  and  back.' " 

On  the  showing  thus  made,  he  alleges  that  he  was  de- 
ceived and  misled  by  the  misrepresentations  of  the  defend- 
ant's agent  into  signing  said  Exhibit  7,  in  the  belief  that  it 
was  a  pass,  and  nothing  more.  The  bill  of  lading  is  in  the 
form  of  a  receipt  by  the  railway  company  for  the  shipment, 
stating  the  destination  thereof  and  name  of  the  consignee. 
Tn  the  blank  space  left  for  the  description  of  thfe  property 
were  written  the  words: 

"17  or  18  Head  Horses.  S.  L.  &  <\  O.  R.  Contract 
value.    Contract." 

Printed  upon  the  back  of  this  bill  are  certain  condi- 
tions, mostly  of  a  general  nature,  but  prescribing  no  limita- 
tion upon  the  value  of  the  property  for  which  the  carrier 
may  be  held  liable,  "unless  a  lower  value  has  been  repre- 
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sented  in  writing  by  the  shipper,  or  has  been  agreed  upon  or 
has  been  determined  by  the  classification  or  tariffs  upon 
which  the  rate  is  based,  in  any  of  which  events  such  lower 
value  shall  be  the  amount  to  govern  such  computation."  It 
also  provided  a  four  months'  limitation  for  the  presentation 
of  claims  for  loss,  damage,  or  delay.  This  paper  was  signed 
by  the  plaintiff  for  himself,  and  by  the  agent  for  the  com- 
pany. 

The  live  stock  contract  which  was  executed  at  the  same 
time,  and  which  plaintiff  claims  was  represented  and  de- 
livered to  him  as  a  pass,  is  in  the  form  of  a  contract  be- 
tween the  defendant  company,  as  party  of  the  first  part, 
and  the  plaintiff  shipper,  as  party  of  the  second  part.  On 
its  part,  the  company  undertakes  to  receive  and  transport 
the  carload  of  horses  from  Postville  to  the  stockyards  at 
Chicago.  It  also  provides  that  the  freight  charge  was  less 
than  the  rate  for  such  service  when  performed  at  the  car- 
rier's risk,  and  that,  in  consideration  thereof,  the  parties 
agreed  to  certain  conditions,  among  which  are  those  to 
which  we  have  referred:  the  service  of  written  notice  of 
claim  within  one  day  after  the  delivery  of  the  property  at 
destination,  the  bringing  of  action  upon  such  claim  within 
six  months,  and  the  limitation  upon  the  value  of  the  ship- 
ment. It  also  provides  for  a  pass,  or  for  transportation  of 
the  shipper  or  other  person  having  charge  of  the  shipment 
for  him. 

In  pleading,  and  upon  the  trial,  plaintiff  insisted  that 
he  was  deceived  by  the  representations  made  to  him  by  the 
defendant's  agent,  into  signing  and  accepting  such  paper 
as  a  pass,  and  without  knowledge  that  it  contained  any  stip- 
ulation or  condition  affecting  his  rights  as  a  shipper,  or  as 
releasing  the  defendant  from  its  full  common-law  liability 
for  the  proper  and  prompt  transportation  of  the  horses. 
The  court,  at  plaintiff's  request,  submitted  to  the  jury  spe- 
cial interrogations  whether  defendant's  agent  did  misrep- 
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resent  the  terms  of  the  contract  to  the  plaintiff,  and  wheth- 
er plaintiff  was  thereby  deceived  or  misled  into  attaching 
his  signature  thereto,  both  of  which  inquiries  were  answered 
in  the  affirmative. 

Plaintiff  stakes  his  case  in  this  court  upon  the  prop- 
osition  that  this  finding  by  the  jury  establishes  the  fact  that 
the  bill  of  lading  is  the  only  contract  between  the  parties, 
and  that  the  conditions  found  in  the  live  stock  contract,  re- 
quiring prompt  written  notice  of  the  claim  and  limiting  the 
time  for  bringing  action  thereon,  do  not  bind  him. 

Assuming,  for  the  present,  that  the  finding  of  the  jury 
has  sufficient  support  in  the  evidence,  the  contention  so 
made  by  the  plaintiff  is  indisputable,  unless  the  force  and 
effect  of  such  finding  are  avoided  by  the  defense  pleaded 
and  relied  upon  by  the  defendant,  which  is  as  follows :  It  is 
alleged  that,  at  the  time  these  horses  were  shipped,  the  rail- 
way company  had  two  rates  of  freight  for  the  transporta- 
tion of  live  stock,  which  rates  were  based  upon  the  value 
of  the  shipment,  the  lesser  rate  to  be  charged  when  the  ship- 
ment was  made  under  a  contract  limiting  the  liability  of  the 
carrier,  and  making  the  shipper's  right  of  action  for  a  viola- 
tion of  such  contract  subject  to  the  conditions  which  are 
pleaded  in  defense  to  the  pending  action,  and  a  50  per  cent 
greater  rate  where  the  carrier  assumes  full  common-law  lia- 
bility for  the  safe  and  prompt  delivery  of  such  shipment. 
It  is  further  alleged  that  these  schedules  or  tariffs,  together 
with  the  form  of  contract  to  be  used  where  the  shipper 
takes  advantage  of  the  lower  rate,  were  filed  with  the  Inter- 
state Commerce  Commission,  which  had  approved  the  same," 
and  that,  being  so  approved,  they  constitute  the  standard' 
by  which  the  mutual  rights  and  obligations  of  the  shipper 
and  carrier  are  to  be  measured  and  determined.  Resting 
upon  this  legal  proposition,  the  defendant  claims  that  the 
rate  charged  by  it  and  paid  by  the  plaintiff  was  the  lower 
rate,  based  upon  the  limited  value  of  the  horses  and  upon 
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the  limited  liability  of  the  carrier,  as  provided  in  the  ap- 
proved form  of  contract  above  mentioned,  and  that,  with- 
out regard  to  the  question  whether  plaintiff  did  or  did  not 
sign  said  contract;  or  signed  it  without  knowing  its  con- 
tents, or  signed  it  believing  it  nothing  more  nor  less  than 
a  pass  for  his  transportation,  he  is  still  conclusively  held 
to  have  known  that  the  reduced  rate  which  he  obtained  and 
paid  had  been  made  in  consideration  of  the  limited  liability 
assumed  by  the  carrier,  as  indicated  in  the  approved  form 
of  contract  and  schedule  filed  with  the  Interstate  Commerce 
Commission,  and  that  such  conditions  could  not  be  lawfully 
ignored  or  waived  or  materially  changed  by  any  agreement, 
either  written  or  oral. 

Whatever  we  may  think  of  the  reasonableness  or  un- 
reasonableness of  the  rule  thus  stated,  it  seems  to  have  the 
approval  of  the  courts  which  speak  with  -final  authority 
upon  the  interpretation  and  effect  of  Federal  legislation. 
In  Boston  d  M.  R.  Co.  v.  Hooker,  233  U.  S.  97  (58  L.  Ed. 
868),  a  controversy  over  the  interstate  transportation  of 
baggage,  the  Supreme  Court  of  the  Uaited  States,  speaking 
of  the  effect  of  a  regulation  or  condition  for  limited  liabil- 
ity which  the  carrier  has  attached  to  its  schedule  of  rates 
(such  schedule  and  regulation  having  been  approved  by  the 
Interstate   Commerce   Commission),    uses   this  language: 

"The  effect  of  the  filing  gives  the  regulation  as  to  bag- 
gage the  force  of  a  contract  determining  baggage  liability.7' 

Such,  also,  is  the  clear  force  and  effect  of  the  decision 
of  the  same  court  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Rohm- 
son,  233  U.  S.  173  (58  L.  Ed.  901),  where  the  shipper  denied 
having  assented  to  the  terms  of  a  limited  liability  contract, 
and  claimed  to  have  made  the  shipment  under  an  oral  agree- 
ment; and  it  was  held  to  be  his  "duty  to  take  notice  of 
such  (schedule)  rates  and  the  obligation  to  be  bound  there- 
by." See,  also,  Kansas  City  So.  R.  Co.  v.  Carl,  227  U.  S.  639 
(57  L.  Ed.  683) ;  and  Georgia,  F.  &  A.  R.  Co.  v.  BUsh  Mill. 


\ 


107S  Tullkr  v.  O.  R.  I.  &  P.  R.  Co.        [186  Iowa 

Co.,  241  U.  S.  190.  Under  the  law  as  declared  by  these  and 
other  precedents,  the  shipper  who  obtains  and  pays  the  rate 
fixed  by  an  approved  schedule  is  conclusively  held  to  have 
contracted  with  reference  to  the  conditions  and  regulations 
provided  for  in  such  schedule.  They  are,  in  legal  effect,  in- 
corporated into  his  contract.  Indeed,  the  waybill  upon 
which  plaintiff  relies  as  expressing  the  contract  between 
him  and  the  defendant  itself  recites  that  the  property  was 
received  for  transportation  ''subject  to  the  description  and 
tariffs  in  effect"  on  that  date.  Moreover,  we  are  inclined  to 
the  view  that  the  words  written  into  the  waybill,  "O.  R. 
contract  value.  Contract,''  although  somewhat  obscure, 
and  although  the  trial  court  excluded  oral  testimony  ex- 
plaining them,  fairly  indicate  the  existence  or  execution  of 
a  contract  other  than  is  expressed  in  the  waybill  alone. 
That  the  payment  of  a  scheduled  rate  has  the  effect  to  bind 
both  shipper  and  carrier  to  the  observance  of  the  conditions 
and  limitations  of  such  schedule  has  also  been  held  by  this 
court  in  HermingHwusen  v.  Adams  Exp.  Co.,  167  Iowa  230, 
and  Richter  &  Sons  b.  American  Exp.  Co.,  180  Iowa  1087. 
The  only  doubt  of  the  applicability  of  this  rule  to  the 
instant  case  arises  upon  the  inquiry  whether  the  evidence 
clearly  shows  that  the  freight  rate  paid  by  the  plaintiff  was 

the  reduced  rate  to  which  a  limited  liabil- 
2.  carriers  :  ity  of  the  carrier  was  attached.    The  record 

interstate   car- 
riers:  common,    in  this  respect  is  somewhat  confused.    The 

law  and  limited 

liability  rate:      approved   tariff   schedules   appear   to   have 

burden   of  rxr  rr 

proof.  been    identified    and    offered    in    evidence, 

showing  the  charge  from  Postville  to  Chi- 
cago to  be  $71.50  per  car,  plus  a  terminal  charge  of  |2.00 
a  car,  and  to  have  attached  thereto  the  following  restric- 
tive regulations : 

"Rates  on  live  stock  published  in  tariff  will  apply  only 
on  shipments  made  at  owner's  risk,  with  limitation  of  lia- 
bility on  the  part  of  the  railroad  company  as  a  common 
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carrier  under  the  terms  and  conditions  of  the  current  live 
stock  contract  provided  by  said  company,  said  contract  to 
be  first  duly  executed  in  the  manner  and  form  provided  for 
therein." 

It  is  argued,  in  substance,  that  there  is  no  competent 
evidence  that  the  plaintiff  paid  the  specified  rate  of  $78.50 
per  carload,  and  therefore  it  does  not  appear  that  he  con- 
sented to  the  limitation  of  the  defendant's  liability.  The 
trial  court  excluded,  upon  plaintiff's  objection,  most  of  the 
testimony  offered  bearing  upon  that  fact;  but,  if  we  cor- 
rectly interpret  the  court's  statement  in  so  ruling,  it  was 
based  on  the  theory  that  the  legal  and  authorized  rate  was 
already  in  evidence,  and  the  parties  were  conclusively  held 
to  have  contracted  with  reference  thereto.  The  defendant's 
station  agent,  who  dealt  with  plaintiff  in  making  the  ship- 
ment, having  been  asked  as  a  witness  concerning  the  rate 
of  freight  charged,  and  plaintiff  having  objected  thereto,  the 
following  colloquy  between  court  and  counsel  ensued: 

"Bv  the  Court:  T  understand  you  made  a  contract, 
and  that  the  law  fixes  the  rate  of  that  contract. 

"By  Mr.  Hart:    Yes,  sir. 

"By  the  Court:  And  that  you  couldn't  charge  but  just 
one  charge.  You  have  the  rate  here  m  court  introduced  in 
evidence  ax  to  what  it  should  be,  and  I  do'nt  think  T  will 
permit  you  to  show  you  violated  the  law  or  that  you  con- 
formed to  it,  either  one.  (Objection  sustained.  Defend- 
ant excepts.  )* 

Now,  the  rate  which  the  schedule  in  evidence  disclosed 
was  |73.50  per  carload,  and  attached  to  this  rate  and  sched- 
ule was  the  provision  for  limited  liability  of  the  carrier; 
and  it  is  only  on  the  theory  that  this  was,  in  fact,  the  rate 
paid,  or  that,  the  schedule  rate  being  shown,  plaintiff  could 
not  be  heard  to  deny  such  rate,  that  the  ruling  above  men- 
tioned and  numerous  other  rulings  of  similar  character  can 
be  sustained.     Moreover,  the  burden  being  upon  the  plain- 
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tiff  to  establish  the  cause  of  action  pleaded  by  hini,  and  the 
transaction  being  one  of  interstate  commerce,  governed  and 
controlled  by  the  Federal  statutes  and  by  rates  and  regula- 
tions established  and  approved  by  the  Interstate  fcommerce 
Commission,  and  the  extent  of  the  liability  of  the  carrier 
being  made  dependent  upon  the  rate  paid,  we  are  of  the 
opinion  that  it  was  incumbent  upon  him  to  prove  the  fame. 
In  other  words,  in  the  absence  of  such  showing,  there  is  no 
presumption  that  the  carrier  assumed  an  unlimited  risk 
as  at  common  law.  It  will  not  do  to  say  that,  if  the  plain 
tiff  was  deceived  into  signing  the  live  stock  contract,  and 
if  the  waybill  alone  is  the  only  paper  legally  executed  by 
the  parties,  it  should  be  held  to  imply  a  common-law  lia- 
bility; for  such  waybill  is  in  no  manner  inconsistent  with 
the  theory  that  the  rate  paid  was  the  one  provided  in  the 
limited  liability  schedule.  True,  it  does  not  specifically 
name  the  rate,  but  it  does  provide,  as  we  have  already  noted, 
that  the  shipment  is  made  subject  to  the  classifications  and 
tariffs  in  effect  on  that  date;  and  assuming,  as  the  record 
shows,  that  the  tariff  or  schedule  or  rates  varied  according 
to  the  degree  or  extent  of  the  liability  assumed  by  the  car- 
Tier,  proof  of  the  rate  actually  paid  or  actually  agreed  upon 
is  quite  essential  in  determining  the  rights  of  the  parties.  It 
must  be  presumed  that  some  rate  was  agreed  upon,  and 
that  such  rate  was  one  provided  for  in  some  of  the  approved- 
schedules.  The  rate  being  ascertained,  the  schedule  is  there- 
by identified.  If  the  bill  of  lading  expressly  disclosed  the 
rate,  this  might  well  be  held  to  impose  upon  the  carrier  the 
burden  of  proof  that  another  and  different  rate  was,  in  fact, 
paid  (should  such  defense  be  made) ;  but,  on  a  sufficient 
showing  that  the  rate  paid  was  in  accordance  with  a  sched- 
ule imposing  a  lesser  degree  of  liability,  such  defepse  would 
prevail,  notwithstanding  the  terms  of  the  bill. 

Taking  the  record  pertaining  to  these  facts  as  a  whole. 


July  1919]       Tuller  v.  C.  R.  I.  &  P.-  K.  Co.  1081 

we  hold  that  the  evidence  is  insufficient  to  sustain  the  ver- 
dict, and  that  it  should  be  set  aside. 

The  writer  of  this  opinion  is  free  to  admit  that  the 
rule  established  by  the  governing  precedents  and  here  ap- 
plied seems  to  allow  common  carriers  and  their  agents  to 
bid  for  business  by  holding  out  false  inducements  to  ship- 
pers, many,  if  not  most,  of  whom  do  not  understand  the 
rigid  regulations  imposed  by  the  Federal  statutes,  and  to 
clothe  the  wrongdoers  with  immunity  against  liability  to 
those  who  are  thus  misled  and  deceived.  This  remark  is 
made  with  no  special  application  to  the  present  contro- 
versy;  for  we  think  it  quite  doubtful  whether,  were  the 
rule  otherwise,  plaintiff  made  a  case  for  the  jury  on  the 
issue  of  fraud  and  misrepresentation. 

II.  It  is  also  said  in  argument  that  even  if  the  ship 
inent  was  made  under  the  terms  of  the  limited  liability  rates 
of  freight,  the  provision  which  requires  notice  of  plaintiff's 

claim  immediately  on  the  delivery  of  the 
8.  carriers:  horses  at  their  destination,  or  within  one 

Interstate     C&F» 

riers:  may  dav  thereafter,  is  unreasonable,  and  should 

court   declare  ' 

approved  con-      not  be  enforced.    Laving  aside  the  question 

dition    unrea-  *       °  n 

sonabie?  whether  it  is  competent  for  the  trial  court 

or  the  jury  or  this  court  to  declare  unrea 
sonabie  and  void  a  regulation  of  interstate  commerce  which 
has  the  approval  of  the  Interstate  Commerce  Commission, 
it  is  to  be  said  that,  even  if  this  position  is  to  be  sustained 

a  like  criticism  is  not  applicable  to  the  fur- 

4*  hftcrJfatV  car-     *ner  l>rov*s*on  limiting  the  right  of  action 

liabiiit ""ufuU :  *"or  SU(n  (l{llna&es  to  a  period  of  6  months. 

action"011  °n       Plaintiff  waited  18  months  before  bringing 

suit;  and  if  this  contract  limitation  is  ap- 
plicable, as  we  hold  it  to  be,  it  constitutes  a  bar  to  a  recov- 
erv  in  this  action. 

Many  exceptions  have  been  preserved  to  the  admission 
and  exclusion  of  testimony;    and,  were  the  case  not  con 
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trolled  by  the  other  questions  already  considered,  we  should 
be  compelled  to  hold  that  several  of  these  rulings  constitute 
reversible  error ;  but,  as  a  reversal  must  be  ordered  on  oth- 
er grounds,  we  need  not  further  consider  them. 

■ 

For  the  reasons  stated,  the  judgment  below  is  reversed 
and  cause  remanded  for  further  proceedings  not  incon- 
sistent with  the  views  expressed  in  this  opinion. — Reversed. 

Preston,  0.  J.,  Gaynor  and  Stevens,  JJ..  concur. 


Walter  Van  Dusen,  Appellee,  v.  Elvira  Van  Dcjsex  Hhar- 

rar  et  al.,  Appellees;    Mary  Van  Dusen  Jacobs, 

Cross-petitioner,   Appellant. 

DEEDS:     Estates  and  Interests  Created— Rule  In  Shelley's  Case.    The 

1  Rule  in  Shelley's  Case  is  that,  where  a  freehold  for  life  only 
is  created  by  a  deed,  and  in  the  same  instrument  a  limitation 
on  the  freehold,  by  way  of  remainder,  is  made  to  grantee's 
heirs,  the  limitation  to  the*  heirs  is  void,  and  the  Instrument 
entitles  the  grantee  to  the  fee. 

DEEDS:     Construction   and  Operation — "Heirs"   Construed.    Rules 

2  of  construction  are  to  be  used  to  aid  in  determining  the  grantor's 
meaning;  and  where  a  deed  conveyed  land  to  grantor's  son  for. 
the  son's  lifetime,  and  then  to  his  heirs,  if  he  had  any,  and 
provided  that,  if  he  had  no  heirs,  the  land  was  to  fall  back 
into  the  original  estate,  the  word  "heirs"  is  construed,  in  view 
of  the  language  used  and  the  surrounding  circumstances,  to 
mean  "children,"  and  not  to  be  within  the  Rule  in  Shelley's 
Case. 

ADVERSE   POSSESSION:     Nature   and  Requisites — Proof.    To   es- 

3  tablish  title  by  adverse  possession,  it  must  be  shown  that,  at 
the  time  of  taking  possession,  there  was  a  claim  of  right  in 
good  faith,  and  that  the  land  was  occupied  openly  and  adversely 
for  the  statutory  period;  or  that  the  instrument  under  which 
title  is  claimed  itself  gave  color  to  title,  and  that  the  occupant 
believed  that  It  gave  title,  and  so  occupied  the  land  in  good 
faith,  and  for  the  statutory  period. 

ADVERSE   POSSESSION:    Nature  and  Requisites — Life   Tenant— 

4  Knowledge  and  Want  of  Good  Faith.    A  grantee  who  knew  that 
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her  grantor  had  only  a  life  estate  in  the  premises  did  not  se- 
cure title  by  adverse  possession  through  occupancy  after  her 
grantor's  death. 

Appeal  from  Crawford  District  Court. — M.  E.  Hutchison. 

Judge. 

July  7,  1919. 

Action  in  partition.  Mrs.  Jacobs,  one  of  the  defendants, 
and  also  intervener,  claims  to  be  the  absolute  owner  of  the 
property  sought  to  be  partitioned,  under  the  Rule  in  Shel- 
ley's Case.  The  opinion  states  the  facts.  The  application 
of  the  Rule  in  Shelley's  Case  was  denied  to  Mrs.  Jacobs. 
She  appeals. — Affirmed. 

J.  J.  Stewart  and  Killpack  d  Northrop,  for  appellant. 

P.  J.  Klinker,  and  Sims  &  Kuehnle,  for  appellee. 

(taynor,  J. — This  case  involves  the  Rule  in  Shelley's 
Case.  The  record  ^hows  that,  on  the  17th  day  of  Decem- 
ber, 1879,  one  Stephen  Van  Dusen  was  the  owner  of  certain 
land,  and  on  that  day  executed  the  following  instrument, 
which  is  the  subject-matter  of  this  controversy: 

"The  grantor,  Stephen  Van  Dusen,  and  Nancy  Van 
Dusen  (his  wife),  of  the  town  of  Wysox  in  the  county  of 
Carroll,  state  of  Illinois,  for  and  in  consideration  of  one 
dollar  in  hand  paid,  convey  and  warrant  to  Marvin  Van 
Dusen,  of  the  county  of  Crawford  and  state  of  Iowa,  the 
following  described  real  estate,  to  wit:  The  west  half  of 
the  southwest  quarter  and  the  southwest  quarter  of  the 
northwest  quarter  of  Section  25,  Range  38,  Township  83, 
containing  120  acres,  more  or  less. 

"The  condition  of  the  above  deed  is  that  1,  Stephen  Van 
Dusen,  and  Nancy  Van  Dusen,  deed  the  above-described 
land  to  the  said  Marvin  Van  Dusen  his  lifetime  and  if  the 
said  Marvin  Van  Dusen  has  eney  heirs  after  h4s  death  is  to 
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fall  to  his  heirs  and  if  no  heirs  to  fall  hack  to  the  original 
estate,  situated  in  the  county  of  Crawford  in  the  state  of 
Iowa,  hereby  releasing  and  waiving  all  rights  under  and  by 
virtue  of  the  homestead  Daws  of  this  state. 

"Dated  this  17th  day  of  December,  A.  D.  18&7." 
At  the  time  of  the  execution  of  this  instrument,  Stephen 
Van  Dusen  had  eight  children  living,  five  daughters  and 
three  sons.  The  grantee  named  in  this  deed  was  the  eldest 
of  the  family,  unmarried,  and  of  a  roving  disposition,  de- 
veloping, later  in  his  life,  to  some  extent,  the  characteristics 
of  a  spendthrift.  On  the  same  day  that  he  executed  this 
deed,  he  also  executed  a  deed  conveying  to  his  daughter. 
Mary  Jacobs,  the  claimant  herein,  8  acres.  This  deed  con- 
tained exactly  the  same  limitations  upon  her  right  and 
title  as  are  found  in  the  deed  above  set  out.  On  the  30th 
day  of  January,  1880,  about  six  weeks  after  the  making  of 
the  deed  under  consideration,  he  made  another  deed  to  one 
of  his  daughters,  Sarah  Ellen  Allison,  of  100  acres.  It  con- 
tained also  the  same  qualifications  and  limitations  found 
in  the  deed  in  question.  On  the  12th  day  of  February,  1880, 
about  12  days  following  the  execution  of  the  deed  to  Sarah 
Ellen,  he  made  a  deed  to  his  daughter  Elvira  Sharrer  of  80 
acres,  with  exactly  the  same  limitations.  At  the  time  the 
deed  was  made  to  Elvira,  she  had  two  children  living.  At 
the  time  the  deed  in  question  was  executed,  the  father  and 
mother  of  Marvin  were  living,  also  seven  brothers  and  sis- 
ters, and  at  least  two  nieces  and  nephews,  all  of  whom  were 
in  the  line  of  heirship,  and  all  but  the  father  and  mother 
with  expectancy  greater  than  Marvin's.  On  December  30, 
1885,  Marvin  Van  Dusen  quitclaimed  80  acres  of  the  land 
described  in  the  deed  hereinbefore  set  out  to  his  sister,  Marv 
Jacobs,  and  on  the  17th  day  of  April,  1886,  made  another 
quitclaim  deed,  conveying  to  her  the  other  40. 

This  action  is  brought  in  partition,  and  it  is  the  claim 
of  the  plaintiff  that  Marvin  Van  Dusen  took  only  a  life 
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estate  in  the  property,  and  that,  upon  his  death,  without 
children  (for  he  had  no  children),  the  property  passed  to 
Stephen's  estate,  under  the  terms  of  the  deed,  and  is  to  be 
divided  and  distributed  according  to  the  law  governing  the 
distribution  of  the  estates  of  deceased  persons;  and  that 
each  of  the  living  children  is  entitled  to  this  proportionate 
share,  and  the  children  of  the  dead  brothers  and  sisters  to 
the  share  of  the  dead  one. 

It  is  the  contention  of  Mrs.  Jacobs  that  Marvin  took  an 
absolute  title,  under  the  Rule  in  Shellev's  Case;  that  the 
deed  conveyed  a  life  estate  to  him  and  remainder  over  to 
his  heirs;  and  that  this,  under  the  Rule  in  Shelley's  Case, 
vested  in  him  the  fee. 

It  will  be  noted,  from  an  examination  of  the  instrument 
itself  and  its  wording,  that  it  is  inartistically  drawn,  and 
is  the  product  of  one  unskilled  in  conveyancing,  and  un- 
skilled in  the  use  of  technical  terms.  The  deed,  on  its  face, 
conveys  certain  real  estate  to  Marvin  for  life;  the  remain- 
der is  subject  to  conditions.  The  condition  should  be  read 
and  punctuated  as  follows: 

"The  condition  of  the  above  deed  is  that  I,  Stephen 
Van  Dusen,  and  Nancy  Van  Dusen  deed  the  above-described 
land  to  Marvin  for  his  life,  and,  if  said  Marvin  has  any  heirs. 
then,  after  his  death,  the  land  conveyed  is  to  pass  to  these 
heirs.  If  he  has  no  heirs  at  the  time  of  his  death,  then  the 
land  conveyed  is  to  fall  back  to  the  original  estate." 

The  question  that  here  presents  itself  is :  What  did  he 
mean  when  he  said  that,  if  Marvin  has  any  heirs,  then,  after 
his  death,  it  is  to  fall  to  his  heirs,  and  that,  if  he  has  no 

heirs,  it  shall  revert  to  the  original  grantor? 
i.  deeds:  estate  The  Rule  in   Shelter's   Case  is  simplv 

and   interests  . 

created:  that,  where  a  freehold  for  life  only  is  cre- 

Rule  in   Shel-  J 

ley's  case.         ated  by  a  deed,  and  in  the  same  instrument 

limitation  on  the  freehold,  bv  wav  of  re- 
mainder,  is  made  to  his  heirs,  the  limitation  to  the  heirs  is 
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void,  and  the  instrument  entitles  the  grantee  to  the  fee. 
This  rule  is  obsolete  in  most  of  the  states,  and  has  been 
repealed  in  this  state.  The  questions  for  consideration, 
however,  came  into  existence  before  the  rule  was  repealed, 
and  said  rule  was  in  force  at  the  time  the  rights  herein  as- 
serted accrued.    Therefore,  we  have  to  deal  with  it  in  this 

case.  Unquestionably,  the  word  "heirs"  has 
2.  deeds:  con-        a    definite    and    a    legal    signification    and 

structlon   and  ,  _ 

operation:  meaning.      It    is    a    technical    word,    and, 

"heirs"    con-  » 

strued.  when  unexplained  and  uncontrolled  by  the 

context,  is  usually  interpreted  according  to 
its  strict  technical  meaning;  and  if  it  cannot,  under  any 
fair  construction,  be  given  other  than  its  technical  meaning, 
— if  no  other  meaning  can  be  gathered  from  it  than  the 
technical  meaning,  after  a  consideration  of  the  whole  pur- 
pose and  intent  of  the  grantor,  as  expressed  in  the  instru- 
ment,— it  will  be  given  its  technical  meaning.  But  if,  from 
the  language  used  in  the  instrument  and  the  circumstances 
attending  its  execution,  it  is  apparent  that  the  maker  used 
the  word  "heirsv  in  the  sense  of  children,  it  will  be  con- 
strued to  mean  children.  The  meaning  will  be  given  to  the 
word  which  the  grantor  intended  it  should  have.  Even 
where  the  grantor  uses  the  word  "1161™/'  if,  by  other  words, 
it  is  made  manifest  that  he  intended,  in  the  use  of  the  word 
"heirs,"  children,  the  intention  will  be  made  effectual  by 
construing  the  instrument  accordingly.  See  Harris  v. 
Brown,  184  Iowa  1288. 

No  good  purpose  could  be  served  by  entering  upon  a 
discussion  of  the  origin,  scope,  and  purpose  of  this  Rule  in 
Shelley's  Case.  It  has  been  fullv  considered  bv  this  court 
before,  and  in  many  cases.  Doyle  v.  Andis,  127  Iowa  36; 
Alt  v.  Young,  181  Iowa  1260;  Brown  v.  Broion,  125  Iowa 
218,  221;  Westcott  v.  Binford,  104  Iowa  645;  Ault  t\  Hill 
yard,  138  Iowa  239.  If  we  were  to  give  to  the  word  "heirs" 
its  technical  meaning,  then  the  contention  of  Mrs.  Jacobs 
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is  right,  and,  under,  the  Rule  in  Shelley's  Case,  Marvin,  from 
whom  she  acquired  title,  took  the  fee.  But  if,  from  a  con- 
sideration of  the  whole  instrument  and  all  the  facts  and 
circumstances  attending  its  execution  known  to  the  grantor 
and  grantee,  it  is  apparent  that,  in  the  use  of  the  technical 
word  "heirs,"  he  meant  children,  and  intended,  by  the  in- 
strument, that  a  life  estate  only  should  pass  to  the  grantee, 
and  the  remainder  to  his  children,  then  the  Rule  in  Shel- 
ley's Case  does  not  apply;  for,  under  such  circumstances, 
the  children  became  vested  with  the  remainder,  if  there  were 
any  living,  and  if  none  were  living,  and  none"  came  into 
existence,  then  it  reverted  to  the  grantor,  as  provided  in  the 
instrument. 

It  is  true  that  the  intention  of  the  testator  must  be 
made  manifest  and  certain.  It  is  a  matter  of  common 
knowledge  that  persons  unskilled  in  the  use  of  technical 
terms,  ignorant  of  the  law's  refinement  in  the  use  of  words, 
do,  when  referring  to  a  man's  heirs,  have  in  mind  the  heirs 
of  his  body — his  children.  Unlearned  and  unskilled  men 
would  go  use  it.  It  is  apparent  that  it  was  his  intention  to 
give  to  Marvin  and  these  other  children  to  whom  he  made 
deeds  a  life  estate  only.  He  must  have  had  a  purpose  in  so 
limiting  the  rights  of  the  grantees.  This  purpose  is  mani- 
fest onlv  when  we  limit  the  remainder  to  the  children  of 
the  grantees  named.  We  say  this  because  it  is  not  consonant 
with  reason  that  this  grantor,  Stephen,  then  under  60  years 
of  age,  with  a  wife  living,  and  undoubtedly  younger  in 
years  than  he,  with  seven  children  living,  many  of  whom 
had  already  borne  children,  would  have  in  mind,  at  the  time 
he  executed  this  deed,  that  there  ever  could  be  a  time  when 
Marvin,  who  was  older  than  all  the  other  children,  with 
shorter  expectancy  of  life,  should  outlive  them  all,  and  die 
without  heirs.  All  were  in  the  line  of  heirship  at  the  time 
this  deed  was  made.  Marvin,  however,  was  unmarried.  He 
had  then  no  children ;  and  it  is  consonant  with  reason  that 
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the  grantor  should  anticipate  and  provide  for  the  contin- 
gency that  Marvin  might  die  without  issue,  and  that,  upon 
his  so  dying,  the  property  would  pass  back  to  the  estate 
from  which  it  came,  and  be  distributed  among  the  brothers 
and  sisters  of  Marvin,  the  heirs  of  Stephen,  practically  in 
the  same  way  that  it  would  pass,  except  for  the  rule  invoked 
by  Mrs.  Jacobs.     Whether  the  word  "heirs/'  used  in  this 
instrument,  is  used  in  its  technical  sense,  or  in  a  limited, 
restrictive,  and  untechnical  sense,  is  a  matter  of  construc- 
tion.   The  correct  solution  of  the  problem  is  made  primarily 
from  a  consideration  of  the  terms  of  the  grant,  and  from 
its  wording.    Whether  the  word  "heirs"  is  used  in  one  sense 
or  the  other,  in  its  technical  sense  or  as  a  mode  of  indicat- 
ing some  distinct  persons,  such  as  children,  must  be  deter- 
mined from  the  whole  record.    We  know  words  are  not  al- 
ways used  in  their  technical  sense.     We  know  that  often 
words  which  have  a  technical   meaning  in   law  are  not 
used  by  the  unlearned  in  a  technical  sense.    As  said  in  one 
case,  "to  insist  that  men  shall  use  words  in  one  sense  only 
would  be  monstrous  tyranny."    The  sense  in  which  words 
are  used  must  often  be  determined  by  the  circumstances  at- 
tending their  use,  by  a  consideration  of  all  the  facts  and 
circumstances  that  were  in  the  mind  of  the  maker  of  the 
instrument  at  the  time  the  words  are  used,  and  from  a 
fair  consideration  of  the  thought  he  intended  to  convey,  to- 
gether with  the  purpose  he  intended  to  accomplish  by  the 
use  of  the  words.    It  is  rare  that  two  cases  are  so  exactly 
alike  that  the  interpretation  of  the  language  used  in  one 
case  requires  the  same  interpretation  in  the  other  case.    The 
language  used  and  the  circumstances  which  attended  the 
making  of  the  instrument,  the  purpose  to  be  accomplished 
by  the  instrument  in  which  the  words  are  used,  serve  to  dis- 
tinguish one  case  from  another,  and  no  general  rule  of  in- 
terpretation can  be  adopted  that  controls  all  cases. 

In  this  ease,  it  appeal's  certain  that  the  intention  of  the 
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testator  wa&  to  give  Marvin  only  a  life  estate,  and  that  his 
heirs  were  intended  to  take  after  him.  That  was  clearly  his 
intent  The  only  question  is:  What  did  he  mean  by  the 
word  "heirs?"  If  he  meant  "children,"  then,  under  the 
Rule  in  Shelley's  Case,  his  evident  purpose  is  made  effectual. 
If  we  give  the  word  "heirs"  its  technical  meaning,  his  evi- 
dent purpose  is  defeated  because  of  the  Rule  in  Shelley's 
Case,  of  which,  undoubtedly,  the  old  man  had  no  knowledge. 
It  steps  in  and  destroys  and  makes  ineffectual  the  very  pur- 
pose and  intent,  as  expressed  in  the  instrument.  In  many 
cases,  there  have  been  such  words  of  limitation  upon  the 
right  that,  although  the  word  "heirs"  is  used  as  used  in  this 
case,  the  Rule  in  Shelley's  Case  has  been  refused.  The  in- 
tention is  the  point  in  dispute,  and  this  intention  must  be 
made  effectual,  unless,  by  the  application  of  the  Rule  in 
Shelley's  Case,  title,  by  operation  of  law,  passed  through 
the  instrument  other  than  as  intended  by  the  grantor.  Of 
course,  no  matter  what  the  intention  of  the  testator  may 
have  been,  if  he  has  used  such  words  and  has  so  expressed 
himself  that,  construing  the  words  used,  his  intent  is  made 
clearly  manifest,  canons  of  construction  will  not  be  per- 
mitted to  destroy  or  make  ineffectual  his  clearly  expressed 
purpose  and  intent;  otherwise,  there  would  be  great  un- 
certainty in  the  passing  of  title  by  written  instruments. 
Canons  of  construction  are  used  as  aids  to  the  judicial  mind 
in  gathering  the  true  purpose,  intent,  and  meaning  of  the 
grantor  expressed  in  the  instrument,  and  not  to  thwart  it. 
This  record  makes  manifest  the  mind  of  the  grantor, 
and  his  understanding  of  the  meaning  of  the  words  used  in 
the  making  of  the  instruments  through  which  he  undertook 
to  convey  title  to  certain  of  his  children.  All  these  instru- 
ments had  the  same  limitations  that  we  find  here,  and  all 
were  made  about  the  same  time.  At  the  time  he  made  his 
deed  to  his  daughter  Elvira,  he  said  to  her,  when  he  gave 
her  the  deed: 

Vol.   186   U.— 09. 
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"Here  is  your  deed  to  the  land.  If  you  like  it,  take  it. 
If  you  don't  like  it,  give  it  back.  You  will  never  get  it  any 
other  way.  I  deed  this  to  you  for  life,  as  I  deeded  all  the 
others ;  ahd  at  your  death,  it  will  go  to  your  children  if  you 
have  any."  (She  testified  she  had  two  children  at  the  time.) 
He  said :  "This  will  go  to  your  children.  If  you  leave  no 
children,  it  goes  back  to  the  rest  of  my  children ;  goes  back 
to  my  estate.  You  have  children ;  so  your  children  will  get 
this.  I  am  not  only  looking  out  for  you,  but  I  am  looking 
out  for  your  children  afterwards." 

She  testified  that  he  made  this  remark  touching  the  dis- 
position of  his  property  in  the  presence  of  many  of  the 
children;  that  it  was  generally  understood  in  the  family. 
The  conduct  of  Marvin  after  he  received  the  deed  clearly 
indicates  to  us  that  he  understood  that  he  had  only  a  life 
estate  in  the  land,  and  that  this  was  known  to  Mrs.  Jacobs 
at  the  time  she  made  her  purchase.  So  we  say  that  the  Rule 
in  Shelley's  Case  does  not  apply  to  the  facts  developed  in 
this  record;  that  Marvin  did  not  take  more  than  a  life 
estate  in  the  property ;  that  he  died  without  children ;  that 
it  reverted  to  Stephen  and  his  heirs;  and  in  this  partition 
suit,  distribution  should  be  made  accordingly. 

Some  claim  is  made  that  Mrs.  Jacobs  is  entitled  to  hold 
the  property  by  adverse  possession.  She  never  acquired  any 
title  or  right  to  this  property,  except  through  the  deed  to 

Marvin.    This  deed  conveyed  only  a  life  es- 

q    Adverse   pos- 

session  :  tate.    A  reading  of  this  record  convinces  us 

requisites :  that  she  knew,  when  she  took  the  deed,  that 

proof. 

%  Marvin  had  only  a  life  estate.    To  make  ad- 

verse possession  ripen  into  a  fee,  one  of  two 
things  must  appear:  That  the  person  claiming  by  adverse 
possession,  at  the  time  of  taking  possession,  claimed  a  right 
to  the  thing  which  is  the  subject-matter  of  the  possession; 
that  he  did  this  in  good  faith,  occupied  it  openly  and  ad- 
versely for  the  statutory  period.     To  make  title  ripen  by 
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adverse  possession  under  color  of  title,  it  must  appear  that 

the  instrument  itself  gave  color  of  title; 
4.  advbbsb  pos-     that  the  occupant  believed  the  instrument 

6BS8ION  :  r 

requisite?  life  *>ave  ^-He,  and  so  occupied  the  land,  in  good 
edg|nandkiowl"  faith>  for  the  statutory  period.  This  feature 
wairt  of  good    of  the  case  ig  controlled  by  what  we  said  in 

Harris  v.  Brown,  184  Iowa  1288. 
We  think  the  court  was  right  in  its  holding,  and  the 
cause  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  J  J.,  concur. 


Norman  T.  Vorsb  et  al.,  Appellants,  v.  Frank  W.  Vorsb, 

Appellee. 

WILLS:    Construction— Bequests.    Under    a   will    bequeathing   the 

1  entire  estate  to  testator's  two  sons,  and  providing  for  the  pay- 
ment by  the  two  sons  of  the  mortgage  anc\  for  repairs  on 
homestead  owned  by  testator's  wife,  and  for  good  and  rea- 
sonable support  as  long  as  she  remained  his  widow,  such 
charges  were  the  equivalent  of  a  bequest  to  her,  and  sums  and 
expenses  paid  by  one  of  the  sons  for  his  mother's  care,  sup- 
port, nursing,  and  necessities,  were  a  payment  of  the  indebted- 
ness which  he  impliedly  assumed  by  the  acceptance  of  said 
devise  in  his  favor,  and  created  no  indebtedness  on  her  part. 

GIFTS:    Evidence.    Evidence   reviewed,    and    held   insufficient   to 

2  show  that  a  mother  had  made  a  gift  of  property  to  her  son. 

TRUSTS:    Establishment — Evidence.    Evidence  reviewed,  and  held 

3  insufficient  to  show  that  property  received  by  a  son  from  his 
mother  was  for  a  consideration,  or  that  the  same  was  received 
by  him  without  fraud  or  undue  influence  on  his  part. 

DEEDS:    Validity — Want  of  Valuable  Consideration.    Mere  want  of 

4  valuable  consideration  is  Insufficient  to  set  aside  deed  to  son 
from  his  mother,  in  action  brought  by  her  heirs  after  her 
death. 

DEEDS:     Validity  —  Presumptions —- Evidence  —  Burden   of  Proof. 

5  Where  the  grantee  in  deeds  from  his  mother  was  her  only  liv- 
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ing  child,  and  her  sole  agent  and  confidential  adviser,  and  one 
one  to  whom  she  looked  for  help  and  direction,  she  being  ad- 
vanced in  years,  physically  disabled,  and  her  mental  powers 
,  being  weakened,  a  presumption  of  fraud  or  undue  influence 
arose,  and  the  burden  rested  upon  him  to  show  his  good  faith 
in  taking  conveyances  from  her. 

WITNESSES:    Competency— Transaction  with  Deceased.    A  son  was 

6  Incompetent  to  testify  under  the  statute  as  to  transactions  had 
by  him  with  his  deceased  mother. 

DEEDS:    Validity— Undue  Influence — Evidence.    Evidence  reviewed, 

7  and  held  to  confirm  and  strengthen  the  presumption  that  con- 
veyances to  a  son  by  his  mother  were  the  result  of  undue  in- 
fluence on  his  part. 

Appeal  from  Polk  District  Court. — W.  H.  McHbnry,  Judge. 

March  21,  1919. 

Rehearing  Denied  July  7,  1919. 

Suit  in  equity  to  establish  a  trust,  and  for  an  account- 
ing. The  petition  was  dismissed,  and  plaintiffs  appeal.  The 
facts,  so  far  as  material,  are  sufficiently  stated  in  the  opin- 
ion.— Reversed  and  remanded. 

W.  E.  Miller,  for  appellants. 

Halloran  d  Starkey,  for  appellee. 

Weaver,  J. — Norman  T.  Vorse,  the  common  ancestor  of 
the  parties  to  this  suit,  died  testate,  February  10,  1877, 
leaving  him  surviving  his  wife,  Elizabeth,  and  two  sons, 
Charles  S.  and  Frank  W.,  his  only  heirs  at  law.  The  son 
Charles  S.  died  intestate  in  the  year  1890,  leaving  his  wife, 
Augusta  T.,  and  three  children,  Norman  T.,  Charles  S.,  and 
Florence  (now  Miller),  his  only  heirs  at  law.  The  mother, 
Elizabeth,  did  not  marry  again,  and  died  testate,  January 
14,  1915,  at  the  age  of  84  years,  leaving  as  her  only  heirs  at 
law  her  son  Frank  T.  and  the  above-named  children  of  her 
deceased  son,  Charles  S.     The  will  of  Norman  T.  Vorse. 
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which  was  duly  probated,  provided  for  the  disposition  of 
his  estate  as  follows : 

"I  will  and  bequeath  my  entire  estate  to  my  two  sons, 
Charles  S-  Vorse  and  Frank  W.  Vorse,  each  to  share  equal 
in  the  said  estate  after  all  the  debts  are  paid  and  I  wish 
the  debts  to  all  be  paid  as  soon  as  it  can  be  done  without 
sacrificing  property.  There  is  an  indebtedness  secured  by 
mortgage  on  residence  which  I  wish  to  be  paid  as  soon  as 
it  can  be  done.  Said  payment  to  be  made  out  of  the  funds 
of  the  estate  though  said  residence  is  the  property  of  my 
wife,  E.  M.  Vorse.  And  I  desire  that  the  taxes  on  said  res 
idence  and  all  the  necessary  repairs  on  said  residence  be 
kept  paid  and  a  good  and  reasonable  support  to  my  wife 
so  long  as  she  remains  my  widow/' 

This  action  is  brought  by  the  widow  and  heirs  of 
Charles  S.  Vorse,  deceased,  to  charge  the  defendant,  as 
trustee  of  Elizabeth  Vorse,  deceased,  and  to  require  an  ac- 
counting at  his  hands  for  a  large  amount  of  property,  mon- 
ey, credits,  rents,  and  profits,  alleged  to  have  been  obtained 
by  him  from  his  said  mother  without  consideration,  and  bv 
actual  or  constructive  fraud.  They  also  allege  that  Eliza- 
beth Vorse  executed  and  left  a  last  will  and  testament, 
devising  to  the  plaintiffs  the  one  half  of  her  entire  estate, 
but  that  such  will  has  been  sequestrated  or  withheld  from 
probate  by  the  act  of  the  defendant,  in  furtherance  of  the 
fraud  and  control  of  her  property. 

The  defendant  denies  all  of  plaintiffs7  allegations  of 
fraud,  admits  that  he  received  some  part  of  the  property, 
moneys,  credits,  rents,  and  profits  belonging  to  his  mother, 
but  says  that  such  gift  or  transfer  was,  in  every  case,  made 
by  her  of  her  own  volition  and  good  will,  without  any  fraud 
or  undue  influence  on  his  part.  He  also  pleads  the  statute 
of  limitations. 

Updo  trial  of  the  issues  thus  joined,  the  court  found 
for  the  defendant,  dismissed  the  bill;  and  plaintiffs  appeal. 
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I.    Were  the  property  and  estate  of  Elizabeth  Vorse 
transferred  to  defendant  without  valuable  consideration? 
It  will  be  seen  from  the  terms  of  the  will  that,  while  Nor- 

• 

man  T.  Vorse  devised  his  entire  estate  to  his  two  sons,  they 
were  made  to  take  it  charged  with  liability  for  the  payment 
of  the  mortgage  on  the  homestead  owned  by  his  widow,  and 
the  duty  of  furnishing  her  a  "good  and  reasonable  support'* 
during  her  widowhood.  There  is  no  very  explicit  showing 
of  either  the  aggregate  or  net  amount  of  the  estate,  but  de- 
fendant admits,  in  a  broadly  general  way,  that  the  portion 
received  by  him  was  worth  somewhere  from  $40,000  to 
180,000. 

It  appears  that  Charles  was  the  active  executor  in  the 
settlement  of  the  estate,  and,  up  to  the  time  of  his  own 
death,  it  is  probable  that  the  mother's  dealings  with  refer- 
ence to  the  property  were  largely  had  with  him.  In  the 
meantime,  the  administration  of  the  estate  was  amicably 
accomplished  and  closed,  each  of  the  sons  acknowledging 
receipt  of  his  equal  share  therein.  There  is  very  little  evi- 
dence of  the  details  of  transactions  between  mother  and 
sons  prior  to  the  deafh  of  Charles,  except  a  showing  that,  of 
the  insurance  received  by  her  upon  the  life  of  her  late  hus- 
band, she  lent  fo,000  to  each  of  the  two  sons,  taking  their 
several  promissory  notes  therefor.  These  notes  figure  some- 
what prominently  in  the  later  history  of  this  case.  It  also 
appears  that,  during  this  period,  the  homestead  property  of 
the  widow,  mentioned  in  the  will,  was  sold  or  exchanged 
for  other  real  estate,  title  to  which  was  taken  in  her  name. 
It  does  not  appear  that  the  mortgage  debt  upon  the  home- 
stead, payment  of  which  was  charged  upon  her  husband's 
estate  in  the  hands  of  her  sons,  was  ever  paid  by  them,  and 
we  think  it  must  be  assumed  that  it  was  not  so  paid. 

Immediately  after  the  death  of  Charles,  defendant  took 
charge  of  his  mother's  business  and  property  affairs,  and 
continued  in  that  relation  during  the  remainder  of  her  life. 
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She  never  had  or  employed  any  other  agent  or  representa- 
tive, attorney  or  counsel,  with  reference  to  her  business  or 
property  during  that  period.  In  that  time  she  acquired, 
or  at  least  held,  the  legal  title  to  a  very  considerable  num- 
ber of  lots  or  tracts  of  land  in  the  city  of  Des  Moines,  some 
of  which  were  conveyed  to  her  by  the  defendant,  without 
any  valuable  consideration  therefor. 

It  is  the  plea  of  the  defendant,  and  he  testifies,  that,  of 
the  some  30  different  lots  and  tracts  of  land,  title  Jo  which 
was  held  by  his  mother  and  later  conveyed  to  him,  about 
25  were  so  taken  and  held  by  her  at  his  request,  in  trust  for 
his  benefit,  and  that  she  never  had  any  beneficial  interest 
therein.  Of  this  trust  there  is  no  evidence  in  the  title  pa- 
pers or  record,  and  the  sole  proof  of  its  existence  is  in  the 
testimony  given  by  the  defendant  in  his  own  behalf. 

Concerning  the  other  property,  concededly  held  by  her 
in  her  own  right  and  conveyed  to  the  defendant,  it  is  his 
claim  and  testimony  that  she  conveyed  it  to  him  freely  and 
voluntarily,  without  suggestion  or  influence  on  his  part.  He 
admits,  however,  that  she  conveyed  to  him  certain  lots  for 
the  expressed  consideration  of  $1,800,  for  which  he  promised 
to  convey  to  her  six  lots  in  a  tract  of  land  formerly  owned 
by  her  husband,  which,  "for  sentimental  reasons,"  she  de- 
sired to  hold;  but  that  he  had  never,  in  fact,  made  such 
conveyance,  simply  because  she  did  not  call  for  or  demand 
it  during  her  lifetime.  He  also  admits  that  included  in  these 
conveyances  to  him  was  another  tract,  of  the  value  of  at 
least  $7,500,  the  title  to  which  he  still  holds,  and  that  still 
other  lots  so  conveyed  to  him  he  has  sold  and  disposed  of. 
During  the  same  period,  he  collected  and  received  rents  and 
profits  upon  the  property  owned  by  his  mother,  to  the 
amount  of  several  hundred  dollars  per  year,  but  says  that, 
at  the  end  of  each  'year,  he  had  a  settlement  of  some  kind 
with  her,  and  for  the  balances  or  remainders  found  due  her, 
he  gave  her  his  promissory  notes-.    These  notes  were  never 
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paid,  but,  according  to  his  testimony,  were  voluntarily  sur- 
rendered or  destroyed  by  her.  She  also  assigned  to  him  a 
mortgage,  securing  a  debt  of  $1,300,  concerning  which  he 
can  give  no  explanation,  beyond  saying  that  he  never  got 
anything  out  of  it,  and  that  the  debt  must  have  been  paid 
to  her.  In  the  year  1909,  according  to  his  story,  she  sur- 
rendered to  him,  without  payment,  the  note  given  her  by 
him  for  the  loan  of  $5,000. 

In  the  year  1910,  the  mother  received  a  severe  physical 
injury,  and  was  taken  to  a  hospital  for  treatment  At  this 
time,  all  the  property  formerly  owned  or  held*  by  her  had 
been  transferred  to  the  defendant,  except  an  interest  which 
she  owned  in  a  coal  mining  lease  in  Pennsylvania,  which 
was  yielding  her  an  income  of  from  $500  to  about  $1,500 
per  year.  Shortly  after  such  injury,  and  about  the  time  she 
•  was  returned  from  the  hospital  to  the  home  of  the  defend 
ant,  she  executed  an  assignment,  prepared  by  the  defendant, 
to  himself,  for  this  last  remnant  of  her  estate,  without  val- 
uable consideration. 

During  all  the  period  from  1890  to  the  death  of  Eliza- 
beth Vorse,  in  1915,  defendant  seems  to  have  dealt  with  her 
on  the  theory  that  she  was  chargeable  with  all  the  expenses 
incurred  for  her  care  and  support,  in  sickness  and  in  health ; 
and,  in  so  far  as  any  such  charge  or  expense  was  paid  by 
him,  it  was  deducted  from  the  proceeds  or  income  derived 
by  him  from  her  property.  Indeed,  he  suggests  the  idea  that 
his  father's  will  imposed  upon  the  estate  devised  to  him 
and  his  brother  no  other  burden  than  the  maintenance  of 
the  homestead  in  repair — a  theory  so  untenable  as  not  to 
be  open  to  argument. 

Assuming,  as  we  must,  that  the  mother  did  waive  her 
statutory  rights,  and  was  content  to  accept  the  provision 
made  by  her  husband  in  her  behalf,  the  feflfect  of  that  provi- 
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sion  was  the  legal  equivalent  of  a  bequest 

1.  wills:  to  her  of  the  amount  of  the  mortgage  in- 

bequests.  debtedness  on  her  homestead  property,  and 

of  whatever  amount  was  necessary  to  main- 
tain such  property  in  repair  and  pay  accruing  taxes  there- 
on, and  to  provide  for  the  widow  a  good  and  reasonable 
support.  It  necessarily  follows  that  whatever  this  woman 
may  have  received  from  the  defendant  by  way  of  providing 
for  her  care  or  support,  or  for  the  expense,  if  any,  incurred 
for  attendance  and  nursing  in  sickness,  or  for  other  neces- 
sities of  life,  created  no  indebtedness  on  her  part,  and  was, 
at  most,  the  payment  of  indebtedness  which  defendant 
impliedly  assumed  and  agreed  to  pay,  by  his  acceptance  of 
the  devise  in  his  favor,  made  subject  to  such  duty  on  his 
part. 

There  was  also  an  attempt  made  on  the  trial  to  show, 
by  the  defendant's  own  testimony,  that  the  conveyance  to 
him  of  the  more  valuable  piece  of  property  owned  by  his 

mother  was  in  pursuance  of  his  agreement 

2*  ^idence  *°  Prov^e  f°r  ^er  a  room  in  his  own  house. 

He  further  explains  it  as  being  induced  by 
a  desire  on  her  part  to  compensate  him  for  a  disadvantage 
suffered  or  discrimination  made  against  him  in  the  division 
of  the  father's  estate  between  himself  and  Charles.  As  these 
explanations  rest  wholly  upon  the  testimony  of  the  ctefend- 
ant  himself,  given  over  objections  to  his  competency  as  a 
witness,  it  is  at  least  very  doubtful  whether  they  are  enti- 
tled to  any  consideration ;  but  even  if  such  objection  be  un- 
available to  the  plaintiff,  the  story,  when  analyzed,  is  not 
suggestive  of  any  intrinsic  merit. 

So  far  as  the  division  of  the  father's  estate  is  concerned, 
the  brothers  united  in  vouching  to  the  probate  court  for  its 
satisfactory  character.  It  may  be  there  was  some  conflict 
of  preferences  as  to  some  of  the  items,  as  there  is  quite  like- 
ly to  be  in  every  such  transaction,  but  there  is  no  evidence 
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of  any  serious  disagreement,  and  none  whatever  that  the 
share  or  part  taken  by  Charles  was  of  any  greater  value 
than  that  taken  by  the  defendant.  The  alleged  promise  or 
agreement  by  the  mother  was  made  in  1899,  at  a  time,  as 
we  shall  later  see,  when  she  had  already  made  a  will  divid- 
ing her  estate  with  entire  equality  between  the  defendant 
and  the  children  of  Charles.  Had  she  then  been  laboring 
under  the  impression  that  Charles  had  obtained  an  ad- 
vantage over  the  defendant  in  the  division  of  their  father's 
estate,  and  had  then  been  desirous  of  "evening  it  up"  be- 
tween them,  as  the  defendant  says,  it  is  passing  strange 
that  she  should  not  have  recognized  such  situation,  and  ap- 
plied the  remedy  in  making  her  will.  No  hint  of  this  claim 
is  contained  in  the  pleadings,  and  it  is  difficult  to  avoid 
the  conclusion  that  the  existence  of  this  consideration  for 
the  deed  is  an  afterthought. 

The  other  phase  of  the  explanation  has  hardly  less  pe- 
culiar features.  The  deed  by  which  this  particular  property 
was  conveyed  to  the  defendant  bears  date  in  1899;   yet  it 

was  withheld  from  record  for  15  years,  and 
3.  trusts:  defendant  continued  to  credit  his  mother 

estsbllshiiieiit  * 

evidence.  with  its  rental  income  and  charge  her  with 

the  expenses  pertaining  to  the  property  dur- 
ing most,  if  not  all,  the  remainder  of  her  life.  He  says  that, 
at  the  date  of  the  deed,  he  was  building  a  new  residence, 
and  it  was  with  reference  to  this  building  that  he  promised 
to  add  thereto  or  include  therein  a  room  for  his  mother,  and 
she,  in  turn,  promised  to  deed  him  the  other  property.  But 
notwithstanding  that  this  room  was  added  to  the  house 
for  her  at  her  request  and  according  to  her  own  plan,  yet  it 
so  happened  that  his  wife's  mother,  also  an  old  lady,  came 
to  live  with  him  about  the  same  time,  and  he  says,  "I  told 
my  mother  that  Mrs.  Bates  would  have  to  live  with  us  until 
she  died,  and  when  she  died,  mother  could  come  and  live 
with  us;"    and  that  this  arrangement  was  satisfactory  to 
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her.  Consequently,  Mrs.  Bates  occupied  the  room  built  and 
intended  for  Mrs.  Vorse  until  December,  1909,  and  not  till 
after  the  mother's  injury,  in  1910,  did  she  first  come  into 
occupancy  of  the  room  built  for  her  10  years  before.  It 
also  incidentally  appears  in  this  connection  that,  at  about 
the  time  of  the  transaction  in  1899,  defendant's  wife  re- 
ceived conveyance  from  Mrs.  Bates  of  property  which  he 
now  estimates  to  be  worth  $100,000.  Without  indulging  in 
any  derogatory  comment  or  inference  pertaining  to  the 
showing  made  in  these  respects,  it  is  very  evident  that  the 
consideration  for  this  deed  from  the  mother  to  defendant  is 
of  the  most  trivial  and  purely  nominal  character.  Indeed, 
at  no  point  in  the  history  of  the  dealings  by  which  the  en- 
tire property  and  estate  of  Mrs.  Vorse  were  gradually  ac- 
quired by  the  defendant,  after  he  took  charge  of  her  affairs 
in  1890,  is  he  shown  to  have  paid  or  furnished  her  any  con- 
sideration therefor,  either  in  property  or  money,  or  in  the 
relinquishment  of  any  substantial  right  on  his  part,  or  in 
rendering  her  any  service,  care,  or  support  which  he  was 
not  already  under  legal  obligations  to  provide. 

II.  But  mere  want  of  valuable  consideration  is  mani- 
festly insufficient  to  invalidate  the  defendant's  title  to  the 
property  so  obtained  by  him,  or  to  charge  him  with  the  duty 

of  accounting  for  such  property  for  the  ben- 

4*  Sy*Dwantvaofd"     eftt  of  his  motlier  or  ber  heirs.     The  prop- 
?deraaSonf°n"      ertT  waJS  her  own>  to  dispose  of  by  deed, 

will,  sale,  or  gift,  to  any  person  or  persons, 

even  to  the  exclusion  of  any  or  all  those  who  would  appear 
to  have  any  claims,  natural  or  otherwise,  upon  her  bounty ; 
and  if  there  be  nothing  to  impeach  the  good  faith  of  the 
transactions  now  under  investigation  except  the  absence  of 
valuable  consideration  passing  from  the  defendant  to  his 
mother,  his  title  to  the  property  is  impregnable,  and  the 
decree  below  must  be  affirmed. 

But  the  record  shows  much  more  than  ^he  simple  fact 


/ 
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of  family  relationship  between  the  grantor  and  the  grantee. 
The  defendant  was  his  mother's  sole  agent  and  confidential 

adviser.  He  was  her  only  living  child,  and 
5.  deeds:  valid-     a  man  of  large  experience  in  the  handling 

ity:  presump- 

tions:  evidence:  and  management  of  property,  to  whom  she 

burden   of 

proof.  naturally  and  properly  looked  for  help  and 

direction.  She  was  a  woman  of  advanced 
age,  not  shown  to  have  had  business  training  or  experience. 
The  evidence  shows  that,  during  the  later  years  of  her  life, 
she  was  physically  disabled.  We  think  it  also  shows  a 
progressive  weakening  of  her  mental  powers;  and,  while 
we  are  not  prepared  to  say  she  had  reached  that  state  of 
extreme  deterioration  rendering  her  incapable  of  making 
a  valid  disposition  of  property,  we  think  it  quite  clear  that 
her  faculties  were  so  far  impaired  as  to  render  her  less 
capable  of  caring  for  her  own  interests,  and  more  suscepti- 
ble to  the  influence  of  any  person  in  whom  she  reposed  spe- 
cial .confidence.  When  such  relation  is  shown  to  exist,  it  is 
a  thoroughly  well-established  principle  that  a  presumption 
of  fraud  or  undue  influence  will  arise  whenever  it  appears 
that  the  stronger  or  dominant  party  to  such  relation  makes 
any  contract  or  has  any  business  dealings  with  the  other 
to  his  own  advantage  or  profit.  Schneider  v.  Schneider,  125 
Iowa  1;  Sullivan  v.  Kenney,  148  Iowa  361,  377;  Curtis  v. 
Armagast,  158  Iowa  507;  Cash  v.  Dennis,  159  Iowa  18; 
Wahl  v.  Taylor,  176  Iowa  353.  In  disposing  of  this  case 
below,  the  trial  court  conceded  the  soundness  of  the  rule 
here  stated,  and  that  the  effect  of  it  was  to  cast  upon  the  de- 
fendant the  burden  of  showing  the  good  faith  of  the  several 
dealings  between  him  and  his  mother,  and  the  absence  of 
undue  influence  on  his  part,  but  held  that  defendant  had 
overcome  the  burden  so  placed  upon  him,  and  clearly  and 
affirmatively  established  the  good  faith  and  fairness  of  all 
said  transactions. 

We  have  examined  the  record  with  much  care,  and  find 
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ourselves  unable  to  concur  in  that  view  of  the  evidence. 
Keeping  in  mind  the  proposition;  which  we  think  cannot  be 
questioned,  that  the  burdeii  is  upon  the  defendant  to  make 
an  affirmative  showing  of  good  faith,  it  must  be  said  that 
he  has  offered  very  little  admissible  evidence  of  that  im- 
portant fact.  Indeed,  with  a  single  excep- 
6*  comp?ten?y::  tion>  to  whict  we  shall  later  refer,  not  one 
wittMdeceased.  of  ^e  many  transactions  between  defend- 
ant and  his  mother  which  are  challenged  in 
this  suit  appears  to  have  taken  place  in  the  presence  of  wit- 
nesses, and  the  only  testimony  offered  with  respect  thereto 
is  that  of  the  defendant  himself.  That,  under  the  statute, 
he  was  incompetent  to  testify  to  these  personal  transac- 
tions with  the  deceased  is  hardly  open  to  question.  It  is 
possible  that,  as  to  certain  phases  of  these  dealings,  objec- 
tion to  his  competency  as  a  witness  was  waived  by  the  plain- 
tiffs; but  to  a  great  extent,  his  testimony  was  taken  sub- 
ject to  timely  and  appropriate  exceptions,  with  the  result 
that,  when  the  record  is  so  pruned  as  to  leave  therein  only 
those  matters  which  the  court  has  authority  to  consider,  the 
lack  of  an  affirmative  showing  in  rebuttal  of  the  presump- 
tion of  undue  influence  or  constructive  fraud  is  very  ap- 
parent. 

Moreover,  even  upon  the  showing  made  by  the  defend- 
ant himself,  there  is  a  traceable  thread  of  purpose,  running 
through  the  web  of  circumstances  from  the  early  stage  of 

his  intimate  connection  with  his  mother's 

7.  DMDs^vaiid-     business  and  property  affairs  down  to  the 

^dence?:  triaI  below,  to  absorb  whatever  she  had  of 

value,  to  the  exclusion  of  his  deceased  broth- 
er's family,  who  would  share  therein  if  she  died  intestate, 
or  if  the  will  she  had  executed  were  permitted  to  take  effect 
while  she  retained  any  property  in  her  own  right. 

It  is  not  to  be  understood  that  we  find  that  defendant 
had  any  conscious  purpose  or  intent  to  defraud  or  impover- 
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ish  his  mother,  but  we  cannot  doubt  that  he  did  intend  what 
he,  in  fact,  accomplished :  that  is,  to  obtain  title  in  himself 
to  everything  she  possessed,  and  thereby  to  secure  his  own 
undivided  succession  to  her  estate.  That  the  mother  her- 
self did  not  contemplate  such  a  thing  is  shown  by  the  fact 
that,  five  years  after  defendant  became  her  agent  and  rep- 
resentative, she  executed  a  will,  giving  to  him  the  one  half 
of  her  estate,  and  the  other  equal  share  to  the  children  of 
Charles.  Defendant  received  this  will  and  held  it  in  his 
possession  until  after  this  action  was  begun,  never  offering 
it  for  probate.  This  he  excused  on  the  theory  that  his  moth- 
er left  no  estate  on  which  the  will  could  have  any  effect; 
although,  when  called  upon  by  the  son  of  Charles,  who  had 
been  appointed  administrator  of  her  estate,  he  seems  to  have 
discovered  a  diamond  ring,  which  he  retained  because  his 
"mother  wanted  Ruth  [his  daughter]  to  have  it,"  a  plain 
gold  ring,  which  she  "wanted  her  grandson  Charles  to  have," 
but  which  was  still  retained  by  defendant  at  the  time  of  the 
trial,  and  some  "religious  tracts  that  she  had  saved  up  for 
Norman,"  of  which,  it  appears,  Norman  waived  the  delivery. 
Somewhat  illustrative,  also,  of  the  defendant's  attitude 
in  these  matters  is  his  explanation  with  reference  to  the 
loans  of  $ 5,000  each  which  Mrs.  Vorse  made  to  himself  and 
his  brother.  It  appears  that,  for  several  years  after  defend- 
ant took  charge  of  her  business,  the  widow,  or  the  widow 
and  children,  of  Charles  continued  to  pay  Mrs.  Vorse  the 
accruing  interest  on  the  debt.  Defendant  testifies  that  he 
also  paid  interest  on  his  note,  but  produces  no  voucher,  en- 
dorsement, record,  entry,  or  account  of  such  payments*  He 
further  says  that,  in  1909,  six  years  before  her  death,  his 
mother  took  up  and  destroyed  the  note,  and  forgave  him  the 
debt,  and  at  the  same  time  handed  him  the  note  of  like 
amount  which  she  held  against  his  brother  or  brother's  wid- 
ow, with  instruction  "to  give  to  Norman  [son  of  Charles]  at 
some  future  time  when  I  should  deem  test."    It  was  agreed 
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between  them,  he  says,  that  the  mortgage  securing  the  debt 
should  be  canceled,  so  that  the  family  of  Charles  could  sell 
the  property,  but  that  "mother  agtffraMeed  the  note  should 
be  held  until  I  wanted  to  deliver  it  to  him.  That  is  because 
it  was  suggested  that  something  might  happen  to  me  or  to 
mother,  and  needed  them  to  do  something  for  her  support." 
Defendant  continued  to  hold  the  note  until  after  his  moth- 
er's death,  and  after  her  grandson  Norman  had  been  made 
administrator  of  her  estate.  The  mortgage  was  never  deliv- 
ered up,  though  it  appears  to  have  been  canceled  upon  the 
records.  On  cross-examination  concerning  his  action  in  this 
respect,  he  testified: 

"Q.  You  say  you  held  that  as  a  sort  of  a  leverage?  A. 
Perhaps,  yes.  Q.  I  understand,  of  course,  very  well  what  a 
lever  is,  and  what  leverage  is.  What  was  the  lever,  and  what 
was  it  for?  A.  Mother  and  I  talked  it  over,  and  she  sug- 
gested there  was  no  haste  in  giving  it  to  Norman.  Q.  I  am 
asking  what  you  held  it  for?  A.  I  held  it  so  if  .any  accident 
happened  to  me,  and  mother  would  need  some  more  help 
from  them,  her  support,  it  wouldn't  entirely  release  Charles' 
side  of  the  house  from  any  obligation.  Q.  Just  why  did  you 
hold,  the  note  from  the  time  of  your  mother's  death  until 
July  27,  1915?    A.  No  special  reason, — just  happened  to." 

This  "explanation"  would  be  more  explicable  if  defend- 
ant had  not  already  declared : 

"I  had  never  regarded  the  provisions  of  my  father's  will 
in  reference  to  mother's  support  as  being  a  charge  on  the 
property  I  received  from  my  father's  estate — always  regard- 
ed it  as  simply  being  necessary  for  me  to  keep  up  the  taxes 
and  repairs  on  that  house :  that  is,  the  old  home." 

His  own  conduct  in  charging  the  expenses  of  his  moth- 
er's care  and  support  against  her  individual  property  is  en- 
tirely consistent  with  this  manifestly  erroneous  view  of  his 
own  obligation,  and  if  we  may  assume  that  such  was  his 
honest  understanding  of  the  effect  of  the  will,  it  lends  a  mor? 
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unfavorable  aspect  to  his  conduct,  in  that,  while  securing 
to  himself  an  entire  discharge  from  his  own  debt  of  $5,000. 
concededlpia  i'kgn  L  B  -**tt  of  a  dollar  of  the  principal,  he 
was  for  six  year&  holding  back  the  surrender  of  the  evidence 
of  the  like  indebtedness  of  his  decedent  brother,  to  be  used 
as  a  "leverage''  for  the  enforcement  of  an  obligation  which 
he  himself  repudiated  for  his  own  "side  of  the  house.'' 

In  a  preceding  paragraph  of  this  opinion,  we  mentioned 
the  fact  that,  of  the  numerous  transactions  by  which  the 
defendant  acquired  title  to  the  property  of  Elizabeth  Vorse. 
there  was  but  one  to  which  anv  witness  other  than  defend- 
ant  himself  undertakes  to  testify.  In  the  year  1910,  when 
Elizabeth  Vorse  was  80  years  old,  she  received  a  severe  in- 
jury,  which  crippled  her  for  the  remainder  of  her  life.  Af- 
ter being  treated  at  a  hospital  for  about  60  days,  she  was 
removed  to  the  home  of  the  defendant,  where  a  nurse  was 
engaged  to  care  for  her.  Before  this  injury,  she  had  trans- 
ferred to  the  defendant  every  item  of  her  property  except 
her  interest  in  the  coal  mining  lease,  and  possibly  the  dia- 
mond ring,  plain  gold  ring,  and  package  of  religious  tracts, 
to  which  reference  has  been  made.  Under  these  circum- 
stances, defendant  prepared  a  written  assignment  to  himself 
of  her  interest  in  the  coal  lease.  This  she  signed,  and  her 
signature  was  witnessed  by  the  nurse, — a  precaution  which, 
as  we  have  said,  he  never  before  observed.  The  nurse,  being 
called  as  a  witness  for  the  defendant,  and  speaking  of  the 
circumstances  attending  the  execution  of  the  paper,  testified 
as  follows: 

"She  said  she  wanted  me  to  sign  it;  that  she  was  sign- 
ing it  over  to  Prank  to  take  care  of  it  for  her,  and  that  she 
did  not  want  to  bother  with  it.  Q.  That  is  what  she  said  ? 
A.  Yes,  sir.  Q.  That  is  all  she  said?  A.  Yes;  only  she 
said,  'I  will  tell  you  what  you  are  signing.'  She  said,  'It  is 
a  lease  on  a  coal  mine  in  Pennsylvania.  I  want  you  to  sign 
it.    I  want  Prank  to  take  care  of  it.' " 
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Later,  she  was  recalled  to  the  stand  by  defendant,  to 
correct  her  answer,  and  did  so  as  follows: 

"A.  Well,  she  said  she  wanted  Frank  to  have  that  prop- 
erty. Wanted  Prank  to  have  what  she  had,  and  she  was 
signing  it  over  to  him ;  and  why  I  put  the  other  to  it,  I  must 
have  been  flustrated,  because  afterwards  I  knew  I  said  what 
I  hadn't  ought  to  have  saifL    She  never  said  it." 

It  is  sufficient  to  say  of  this  corroboration  of  the  de- 
fense that  it  is  not  at  all  convincing.  The  witness  makes 
no  pretense  of  knowledge  concerning  what,  if  anything,  hail 
passed  between  defendant  and  his  mother  upon  this  sub- 
ject; and,  as  he  admits  he  gave  no  consideration  for  the 
assignment,  there  seems  to  be  an  entire  absence  of  any  evi- 
dence rebutting  the  unfavorable  presumption  which  the  law 
attaches  to  the  transaction. 

Further  discussion  or  recitation  of  evidence  is  unnec-~ 
essary.  As  is  often  the  case  where  dealings  between  per- 
sons in  confidential  relations  are  under  inquiry,  and  espe- 
cially where  the  party  alleged  to  have  been  wronged  is  dead, 
it  is  difficult  to  compress  into  the  brief  statement  which  the 
paper  limits  of  an  opinion  will  allow,  any  adequate  repro- 
duction of  all  the  testimony  influencing  \he  mind  of  the 
chancellor  who  must  pass  upon  its  merits.  One  must  read 
the  record  as  a  whole,  to  get  its  real  effect  in  letter  and  in 
spirit.  Thus  considered  and  weighed,  it  is  our  conclusion 
that  the  record  before  us  not  only  fails  to  remove,  but,  on 
the  contrary,  serves  to  strengthen  and  confirm,  the  presump- 
tion that  the  act  of  Mrs.  Vorse,  in  divesting  herself  of  her 
entire  estate  in  favor  of  the  defendant,  who  stood  in  close 
confidential  relation  to  her,  was  the  result  of  undue  influ- 
ence on  his  part.  There  is  not  the  slightest  evidence  that 
she  felt  or  had  any  reason  to  feel  under  greater  obligation, 
either  of  love  or  duty,  to  the  defendant  than  to  the  family 
of  her  deceased  son.  She  had  but  two  children  surviving 
her  husband.    One  of  those  sons  died  a  few  years  later,  leav- 

Vol.   v86    U. — 70. 
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ing  children  who  are  the  plaintiffs  in  this  case.  That  she 
regarded  these  children  as  representatives  of  their  father, 
entitled  to  equal  consideration  with  the  defendant  at  her 
hands,  is  shown  by  the  will  which  she  executed;  and  it  is 
difficult  to  believe  that,  acting  upon  her  own  motion,  she 
deliberately  turned  over  her  entire  estate  to  her  prosperous 
living  son,  leaving  to  the  children  of  her  deceased  son  the 
mockery  of  a  will,  having  no  more  value  and  effect  than  a 
sheet  of  blank  paper.  To  say  the  least,  before  the  defend- 
ant, who  was  her  sole  agent  and  chief  adviser,  can  be  con- 
firmed in  a  title  thus  acquired  from  her,  as  against  the  claims 
of  her  heirs,  he  should  produce  evidence  of  his  entire  good 
faith,  other  than  his  own  insufficient  testimony.  The  case 
is  fairly  ruled  by  those  precedents  we  have  already  cited, 
as  well  as  many  others,  which  an  examination  of  the  books 
will  reveal.  Many  of  the  precedents  are  examined,  and  the 
rule  and  the  reasons  which  underlie  it  are  quite  fully  con- 
sidered, in  Curtis  v.  Armagast,  supra,  and  we  shall  not  take 
time  for  their  further  review  in  this  opinion.  The  case  does 
not  fall  within  the  rule  of  Marshall  v.  Marshall,  75  Iowa 
132,  and  others  of  that  class,  where  property  is  conveyed  in 
consideration  of  a  promise  of  support.  Here,  the  obligation 
to  support  the  grantor  was  already  complete  and  binding, 
and  his  subsequent  promise  or  understanding  would  add 
nothing  thereto. 

In  our  opinion,  the  decree  below  must  be  reversed,  and 
the  defendant  held  to  make  due  and  proper  accounting  to 
the  plaintiffs,  who  together  are  entitled,  as  heirs  of  Eliza- 
beth Vorse,  to  the  one  half  of  the  estate  of  which  she  died 
seized  or  possessed.  Accounting  will  be  made  on  the  the- 
ory that  the  said  conveyances  and  transfers  to  defendant 
by  the  deceased  after  the  year  1890,  and  the  moneys  col- 
lected and  received  by  him,  were  in  trust  for  his  mother. 
Of  the  several  tracts  or  lots  conveyed  by  her  to  him,  there 
is  now,  as  we  understand  the  record,  only  the  one  men- 
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tioned  as  the  "Fourteenth  Street  property"  still  left  undis- 
posed of  by  him,  and  of  this  he  will  be  adjudged  to  hold  the 
title  to  an  undivided  half,  in  trust  for  the  plaintiffs;  pro- 
vided, however,  that,  if  the  parties  can  agree  upon  the  value, 
defendant  may  pay  into  court  for  the  plaintiffs  the  value 
of  their  undivided  half,  and  in  such  case,  the  entire  title  will 
be  quieted  in  him.  For  the  other  lots  which  concededly  be- 
longed to  Mrs.  Vorse,  one  lot  in  East  Des  Moines  and  two 
lots  on  Twentieth  Street,  defendant  will  account  for  the  un- 
divided one  «half,  as  of  the  date  of  their  transfer  to  him,  at 
the  value  which  he  himself  places  thereon,  to  wit,  $300  each. 
He  will  also  account  for  one  half  the  income,  rents,  and 
profits  received  by  him  from  the  Fourteenth  Street  prop- 
erty and  other  property  in  like  truBt  to  the  date  of  the  final 
decree,  after  deducting  therefrom  proper  charges  for  taxes 
and  repairs.  He  will  also  be  held  to  have  received  the  as- 
signment of  the  Pennsylvania  coal  lease  in  trust  for  his 
mother,  and  to  account  to  the  plaintiffs  for  one  half  of  all 
the  income  derived  by  him  therefrom  and  to  re-assign  to 
them  an  undivided  one  half  of  the  interest  which  he  ac- 
quired by  the  assignment  from  his  mother,  unless  the  parties 
can  agree  upon  its  value,  and  one  of  the  parties  takes  it  over 
at  the  agreed  figure.  The  defendant  is  not  to  be  credited 
or  allowed  deduction  upon  any  item  properly  chargeable 
to  him  "because  of  any  expense  incurred  upon  his  part  for 
the  care  or  support  of  his  mother.  In  view  of  the  fact  that 
the  note  given  for  the  loan  of  $5,000  to  Charles  Vorse  ap- 
pears to  have  been  surrendered  to  the  plaintiffs,  we  think 
the  two  items  of  $5,000  may  be  treated  as  offsets,  and  dis- 
regarded in  this  computation.  We  think,  also,  that  the  sev- 
eral items  of  real  estate  not  here  described,  title  to  which 
was  held,  for  a  time,  by  Mrs.  Vorse,  and  later  conveyed  to 
defendant  or  to  others  at  his  direction,  are  to  be  treated  as 
held  by  her  in  trust  for  him,  and  that  accounting  therefor 
will  not  be  required  in  this  case.    The  evidence  showing  the 
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trust  character  of  this  title  is  by  no  means  as  clear  or  sat- 
isfactory as  could  be  wished,  but  we  find  that  the  claim  of 
defendant  has  the  support  of  some  legitimate  inferences 
from  other  conceded  facts,  and  we  are  disposed  to  exclude 
such  property  from  the  accounting. 

We  do  not  find  the  testimony  in  the  printed  record  suf- 
ficiently explicit  to  enable  us  to  state  for  ourselves  the  ac- 
count here  provided  for,  and  the  cause  will  be  remanded  to 
the  trial  court  for  that  purpose.  If  the  court  shall  find  it 
necessary,  it  is  authorized  to  hear  additional  evidence  con- 
cerning these  several  items ;  but  the  cause  is  not  to  be  con- 
sidered as  standing  for  a  new  trial  upon  any  of  the  issues 
joined,  and  the  new  or  additional  evidence,  if  any  is  offered, 
will  be  restricted  to  a  determination  of  the  proper  amount 
of  the  several  items  which  we  have  designated;  and  when 
they  have  been  ascertained,  decree  will  be  entered  in  har- 
mony with  the  views  we  have  here  expressed. — Reversed  and 
remanded. 

Ladd,  C.  J.,  Gaynob  and  Stevens,  JJ.,  concur. 


Mary  S.  Ward  et  ah,  Appellees,  v.  R.  M.  Meredith  et  al., 

Appellants. 

REMAINDERS:  Rights  of  Remainderman— Adverse  Possession  by 
1  Purchaser.  While  a  remainderman,  whether  vested  or  contin- 
gent, cannot  maintain  an  action  of  ejectment,  or  other  actions 
of  a  possessory  nature,  before  the  termination  of  a  life  estate 
upon  which  the  remainder  depends,  and  the  contingent  remain- 
derman cannot  be  granted  a  decree  quieting  a  fee  in  him  dur- 
ing the  existence  of  the  life  occupancy,  yet,  during  the  past  50 
years,  under  the  provision  of  Sec.  3601,  Revision  of  I860,  Sec. 
3337,  Code  of  1873,  and  Sees.  4223  and  4307,  Code,  1897,  there 
has  been  expressly  extended  to  "any  and  all  persons  claiming 
an  interest  in  real  property"  the  right  to  bring  an  action 
against  any  person  claiming  title  thereto,  and  to  have  their 
respective  rights  and  interests  in  such  property  settled  and 


July  1919]  Ward  v.  Meredith.  1109 

determined,  and  such  a  remainderman  was  included  in  "any 
person  claiming  an  interest  in  real  property,"  and  a  court  of 
equity  could  have  determined  the  nature  and  extent  of  his 
interest,  and  protected  it  against  adverse  claims. 

QUIETING  TITLE:     "Interest  in  Property" — Remainders.    The  ap- 

2  plication  of  the  statute,  Sec.  3601,  Revision  of  1860,  Sec.  3272,  \ 
Code  of  1873,  and  Sec.  -4223,  Code,  1897,  authorizing  a  suit  yi 
equity  by  any  person  claiming  an  interest  in  land,  to  settle  dis-* 
putes  involving  the  validity  of  his  claims,  cannot  be  avoided 

by  saying  that  a  remainder  is  a  mere  hope  or  expectancy  or 
possibility,  and  not  to  be  technically  classed  as  "an  interest  in 
property,"  as  the  word  "interest"  has  a  much  broader  and  com- 
prehensive meaning  than  "title,"  and  includes  any  right  in 
or  to  the  property,  dependent  upon  a  contingency;  and  a  re- 
mainder is  such  an  interest  in  land,  and  may  be  conveyed 
as  such. 

LIMITATION  OF  ACTIONS:     Disabilities,  Etc— Laches.    All  «tat- 

3  utes  of  limitation  are  based  on  the  theory  of  laches,  and  no 
laches  can  be  imputed  to  one  who  has  no  remedy  or  right  of 
action. 

ADVERSE  POSSESSION:    Duration  of  Possession— Laches  of  Ee- 

4  maindermen.  Where  the  title  of  defendants  was  acquired  in 
good  faith,  and  upon  payment  of  the  full  value  of  the  land, 
and  had  stood  unchallenged  for  50  years,  and  had  been  in  con- 
tinuous, exclusive,  open,  and  notorious  possession  of  successive 
grantees,  under  color  of  title  and  claim  of  right,  held  that  an 
action  would  not  lie  by  remaindermen,  to  establish  their  title. 
6  years  after  death  of  the  life  tenant,  where  said  remaindermen 
had  taken  no  steps  to  have  the  nature  and  extent  of  their 
interest  determined. 

Appeal  from  Taylor  District  Court. — Thos.  L.  Maxwell 

J  udge. 

July  7,  1919. 

Action  in  equity  to  establish  plaintiff's  alleged  title  to 
a  fractional  interest  in  certain  land,  and  for  partition  there- 
of. Decree  substantially  as  prayed,  and  certain  of  the  de- 
fendants appeal.  The  opinion  states  the  material  facts. — 
Reversed. 


\ 
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Haddock  &  Son,  W.  M.  Jackson,  and  H.  P.  Jaqua,  for 
appellants. 

Fremont  Benjamin,   Verne  Benjamin,  John  A.    Tits- 
worth,  and  Frank  Wisdom,  for  appellees. 

*  Weaver,  J. — In  the  year  1858,  'William  G.  Meredith  and 
Joseph  B.  Meredith,  brothers,  obtained  title  as  tenants  in 
common  to  330  acres  of  land  in  Taylor  County  of  this  state. 
About  the  time  of  this  purchase,  they  took  possession  of  the 
land,  but  made  their  several  homes  and  improvements  upon 
different  80-acre  tracts.  William  brought  with  him  a  wife 
and  child,  and  Joseph  soon  married  Naamah  G.  Ward, 
daughter  of  Jabez  B.  Ward.  In  1861,  Joseph  B.  Meredith 
died  intestate,  survived  by  his  wife,  Naamah  G.,  and  an  in- 
fant son,  Joseph  B.  Meredith,  junior,  his  sole  heir, 'who  also 
died,  a  few  months  later.  Under  the  statute  of  descent  and 
distribution  of  intestate  property,  as  it  existed  at  the  time 
in  question,  the  share  of  the  widow  was  limited  to  a  life 
estate  in  a  one-third  part  of  her  husband's  property.  It  fol- 
lows that,  subject  to  this  life  estate  in  his  mother,  the  infant 
Joseph  B.  Meredith,  Jr.,  succeeded  to  the  fee  of  the  entire 
undivided  share  which  his  father  held  in  common  with  Wil- 
liam G.  Meredith.  At  the  death  of  the  infant  Joseph  B. 
Meredith,  Jr.,  the  descent  of  the  property  was  controlled  by 
another  statute  then  existing,  which  provided  that,  upon 
the  death,  intestate,  of  a  person  leaving  neither  wife  nor 
children,  his  estate  should  pass  to  his  father  and  mother,  if 
they  survived,  or  the  survivor  of  them,  if  either  be  dead; 
but  if  such  survivor  was  the  mother,  she  took  a  life  estate 
only,  and  at  her  death,  it  should  go  to  the  children  of  her 
body  had  by  her  said  deceased  husband,  and  in  the  event 
there  were  no  such  children  nor  issue  of  such  children,  "then 
the  intestate's  property  shall  be  divided  between  the  near- 
est heirs  of  the  father  and  mother  of  the  intestate,  share  and 
share  alike."     Revision  of  1860,  Sections  2496,  2496.     At 
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the  date  of  the  death  of  Joseph,  junior,  the  parents  of  his 
deceased  father  were  both  dead,  and  the  only  heirs  of  Jo- 
seph, senior,  were  his  brothers,  William  G.  Meredith,  Thom- 
as J.  Meredith,  and  a  sister,  Margaret  Miller.  At  the  same 
date,  the  nearest  living  relative  and  the  only  heir  expectant 
of  Naamah  G.  Meredith,  mother  of  the  deceased  child,  was 
her  father,  Jabez  Ward,  who  lived  until  the  year  1876.  After 
the  death  of  Joseph  B.  Meredith,  senior,  his  widow,  Naamah 
G.,  and  his  brother,  William  G.,  continued  to  occupy  and 
use  the  land  in  common,  until  about  the  vear  1865.  On 
April  11,  1865,  Jabez  Ward,  whom  we  have  mentioned  as 
the  nearest  living  relative  and  heir  expectant  of  the  mother 
of  the-  deceased  child,  Joseph,  junior,  conveyed  to  his  said 
daughter  all  his  right,  title,  and  interest  in  the  land  now  in 
controversy.  This  deed  was  at  once  duly  recorded.  Later 
in  the  same  year,  Naamah  G.  Meredith  brought  an  action 
in  the  district  court  for  the  partition  of  the  land.  In  her 
petition,  she  recited  the  acquisition  of  the  title  to  an  un- 
divided half  of  the  land  by  her  husband  in  his  lifetime,  his 
death,  intestate,  the  subsequent  death  of  the  child,  intestate, 
the  conveyance  to  her  by  Jabez  Ward,  her  nearest  relative 
and  heir  expectant;  and  alleged  that,  through  this  course 
of  descent  and  transfer  of  the  title  and  ownership,  she  was 
then  the  absolute  owner  of  one  half  of  the  undivided  half 
of  the  land  of  which  Joseph  B.  Meredith,  senior,  and  Joseph 
B.  Meredith,  junior,  successively  died  seized;  and  that,  as 
the  surviving  parent  of  the  latter,  she  was  also  the  owner 
of  a  life  estate  in  the  other  half  of  the  undivided  half  of  the 
land.  To  this  action,  William  G.  Meredith,  Thomas  J.  Mer- 
edith, and  Margaret  Miller  were  made  defendants;  the  first 
named,  as  we  have  seen,  being  one  of  the  original  purchas- 
ers of  the  land,  and  said  three  defendants  together  being  the 
nearest  relatives  and  only  heirs  then  living  of  Joseph  B. 
Meredith,  senior,  deceased.  This  action  was  prosecuted  to  a 
decree,  which  was  entered  on  March  26,  1867.    Bv  this  de- 
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cree,  one  half  of  the  entire  body  of  the  land  was  set  apart 
to  William  G.  Meredith  as  his  sole  property.  Of  the  remain- 
ing portion  of  the  land,  the  plaintiff,  Naamah  G.  Meredith, 
was  adjudged  to  be  the  owner  in  fee  of  one  half,  which  was 
set  apart  to  her  as  her  sole  property,  and  the  owner  of  a  life 
estate  in  the  other  half  thereof,  which  was  also  set  apart 
for  her  use  as  life  tenant.  No  appeal  was  taken  from  this 
decree,  and  actual  partition  of  the  land  was  made  accord- 
ing to  its  terms.  Naamah  G.  Meredith  assumed  the  sep- 
arate possession  and  use  of  the  property  awarded  to  her. 
and  continued  therein  until  1873,  when  she  sold  and  con- 
veyed all  the  land  so  set  apart  to  her  to  William  G.  Mere- 
dith. The  conveyance  was  made  by  deed  of  warranty  for 
that  part  of  the  land  of  which  she  had  been  adjudged  the 
owner  in  fee,  and  by  quitclaim  of  the  part  set  apart  to  her 
for  life.  These  deeds  were  also  promptly  recorded.  It  is 
agreed  that  William  G.  Meredith  made  this  purchase  in 
good  faith,  believing  that  he  thus  acquired  a  complete  and 
perfect  title  in  fee  to  all  of  the  land  which  he  and  his  de- 
ceased brother  had  formerly  owned  in  common,  subject  only 
to  the  remainder  owned  by  Thomas  J.  Meredith  and  Mar- 
garet Miller  in  that  part  of  the  land  in  which  Naamah  G. 
had  been  adjudged  to  have  a  life  estate.  It  is  also  agreed 
that  he  paid  for  said  conveyances  the  fair  and  full  value  of 
the  land  at  that  time.  After  thus  disposing  of  the  land. 
Naamah  G.  removed  to  the  state  of  Indiana,  where  she.  main 
tained  her  residence  until  her  death,  on  August  27,  1910. 
After  the  death  of  her  husband,  Joseph  B.  Meredith,  senior, 
she  never  remarried.  Her  surviving  heirs  are  a  sister,  Mary 
S.  Ward,  a  brother,  Hiram  B.  Ward,  and  several  nephews 
and  nieces.  It  further  appears  without  dispute  that  Jabez 
Ward,  father  of  Naamah  G.  Meredith,  died  in  the  year  1876. 
and  that  the  heirs  surviving  him  were  Hiram  B.  Ward. 
Rebecca  Ward,  Emily  Ward,  Mary  S.  Ward,  and  the  said 
Naamah  G.  Meredith.    After  the  conveyance  by  Naamah  G. 
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to  William  G.,  the  latter  continued  in  possession,  claijpin 
to  be  the  owner  of  the  land,  and  exercising  the  usual  acts  of 
ownership,  until  he  died,  testate,  in  September,  1876.  By 
his  will  he  devised  all  his  said  real  estate  to  his  children, 
who  subsequently  sold  and  conveyed  the  same  to  various 
grantees,  who  took  and  held  possession  thereof  under  color 
of  title  and  claim  of  right,  without  notice  or  knowledge  of 
any  conflicting  claims  by  the  present  plaintiffs,  for  a  period 
of  about  40  years.  The  grantees  in  possession  of  the  land 
through  this  long  period  have  made  many  and  valuable  im- 
provements thereon.  The  plaintiffs  in  this  action  are  Mary 
S.  Ward,  sister  of  Naamah  G. ;  and  several  others,  who 
are  children  and  heirs  of  other  brothers  and  sisters,  now 
deceased.  Mary  has  personal  knowledge  and  recollection  of 
the  making  of  the  deed  by  her  father  Jabez  to  her  sister 
Naamah ;  but  neither  she  nor  any  of  the  other  plaintiffs  ever 
asserted  any  right  in  the  property  adverse  to  the  defendants 
until  this  action  was  begun,  in  1916.  Indeed,  while  ap- 
parently knowing  all  the  essential  facts,  they  seem  not  to 
have  actual  knowledge  that  any  legal  right  had  thereby  ac- 
crued to  them,  until  it  came  to  them  "by  accident"  through 
an  attorney  under  whose  observation  the  matter  had  fallen, 
and  who  brought  it  to  their  attention.  They  now  plead  the 
historv  of  the  title  substantiallv  as  we  have  recited  it,  and 
insist,  as  a  matter  of  law,  that  it  establishes  in  themselves 
a  good  title  to  the  undivided  half  of  the  undivided  half  of 
said  land  of  which  Joseph  B.  Meredith,  senior,  and  William 
G.  Meredith  were  tenants  in  common. 

To  this  claim  the  defendants  plead : 

(1)  That,  under  the  law  as  it  then  stood,  the  title  of 
the  land  of  which  the  infant  son  died  seized  passed,  upon 
his  death,  to  his  mother  for  life,  with  remainder  over  to  the 
nearest  surviving  relatives  of  his  father  and  toother;  that 
this  remainder  on  his  mother's  side  vested  in  Jabez  Ward. 
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who  conveyed  to  the  mother  a  title  which  merged  the  life 
estate  and  perfected  in  her  a  fee. 

(2)  That  the  decree  in  the  partition  mentioned  estab- 
lished and  confirmed  the  title  in  Naamah  G.  Meredith. 

(3)  That  possession  by  the  defendants  under  the  con- 
veyance from  Naamah  G.  Meredith  and  from  Jabez  Ward, 
and  under  the  decree  of  partition,  was  an  adverse  posses- 
sion in  good  faith,  under  color  of  title  and  claim  of  right, 
for  more  than  the  statutory  period,  and  is  sufficient  to  en- 
title them  to  a  dgcree  dismissing  the  plaintiffs'  bill. 

In  a  carefully  prepared  written  opinion,  the  trial  court 
reached  the  conclusion  that  the  remainder  provided  by  the 
statute  in  favor  of  the  "nearest  heirs"  of  the  mother,  Naa- 
mah G.  Meredith,  was  purely  contingent,  and  did  not  and 
could  not  vest  in  anyone  until  the  death  of  the  life  tenant; 
that  the  conveyance  by  Jabez  Ward  to  Naamah  G.  Mere- 
dith, and  the  decree  in  her  favor  in  the  partition  proceed- 
ings, added  nothing  to  her  right  or  authority  to  convey  the 
land;  and  that  her  deed  to  William  G.  Meredith  conveyed 
no  more  than  her  life  estate  in  the  property ;  and  that  the 
statute  of  limitations  did  not  begin  to  run  in  defendants' 
favor  until  the  death  of  Naamah  G.  Meredith,  in  the  year 
1910. 

Were  this  case  to  turn  entirely  upon  the  construction 
of  the  statute  referred  to,  or  upon  the  single  question  wheth- 
er the  remainder  over  to  the  "nearest  heirs'*  of  the  father 
and  mother  of  Joseph  B.  Meredith,  junior,  is  to  be  regarded 
as  vested  or  contingent,  or  whether  it  is  in  the  nature  of  an 
executory  interest,  and  not  a  remainder  at  all,  its  decision 
would  be  by  no  means  free  from  difficulty.  The  chapter  of 
the  Revision  of  1860  in  which  these  sections  are  found  is 
full  of  perplexities,  and  is  well  described  by  Judge  Dillon 
in  Meyer  v.  Meyer,  23  Iowa  359,  369,  where  he  says  ttat,  "of 
all  existing  statutes  in  this  state,  none  are,  in  many  mate- 
rial respects,  more  obscure  and  uncertain  than  those  which 
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undertake  to  define  what  becomes  of  a  man's  property  upon 
his  death,"  and  illustrates  his  remark  by  referring  to  N  or- 
ris v.  McGaflick,  21  Iowa  201,  where  this  particular  statute 
was  considered.  The  word  "heirs"  in  a  statute  would  ordi- 
narily be  said  to  be  so  employed  in  its  technical  sense,  and 
to  presuppose  the  death  of  the  ancestor;  for,  strictly  speak- 
ing, no  person  has  any  heir  or  heirs  as  long  as  he  lives. 
There  is  room  for  serious  argument  whether,  under  the  pe- 
culiar circumstances  of  this  case,  as  affected  by  the  peculiar 
statute  to  which  we  have  referred,  the  word  "heirs,"  as  there 
employed,  is  not  used  in  a  more  popular  and  non-technical 
sense;  and  whether  the  remainder  over,  after  the  life  estate 
of  Naamah  G.  Meredith,  is  to  be  regarded  as  vested  or  con- 
tingent. But  we  think  it  unnecessary  to  enter  upon  any 
discussion  of  these  questions,  because  our  examination  of 
the  entire  record  leads  us  to  the  conclusion  that,  even  if 
appellees'  contention  concerning  the  meaning  of  the  words 
.  "nearest  heirs,"  as  employed  in  the  statute,  and  concerning 
the  alleged  contingent  nature  of  the  remainder,  be  conceded, 
for  the  purposes  of  this  case,  they  are  not  entitled  to  the 
relief  prayed  for. 

The  title  of  the  defendants,  admittedly  acquired  in  good 
faith  upon  payment  of  the  full  and  fair  value  of  the  land, 
hasr  stood  unchallenged  for  50  years;    the  land  has  been 

bought  and  sold  and  mortgaged  as  the  prop- 
L  rights NofB re-      ert^  *n  fee  °*  the  P*1**68  holding  such  title; 
advcraeripo8-:       **   has   ^een   "*   ^e  continuous,   exclusive, 
purchaser!  open,  and  notorious  possession  of  its  suc- 

cessive grantees,  under  color  of  title  and 
claim  of  right,  and  by  them  cultivated,  improved,  and  con- 
trolled, without  interruption  by  any  adverse  claimant,  dur- 
ing all  that  time,  and  should  not  now  be  disturbed,  except 
upon  a  clear  and  unquestionable  showing  of  a  superior  title. 
Whatever  may  be  said  of  the  legal  sufficiency  of  the  defend- 
ants' title  in  its  origin,  it  was  not  acquired  surreptitiously. 
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Everything  has  been  done  in  the  open,  and  in  the  confident 
understanding  and  belief  that  there  was  no  outstanding 
title  or  claim  of  title  adverse  to  the  grantees  of  Naamah  G. 
Meredith.  The  appellees  have  not  been  deceived  or  misled 
by  anyone.  They  have  known  the  material  facts  from  the 
outset,  and,  if  the  conveyance  by  Naamah  G.  and  by  her 
grantees  still  left  an  ungranted  remainder,  vested  or  con- 
tingent, in  them,  they  are  presumed  to  have  known  it;  but 
during  all  these  years,  they  have  made  no  protest,  given  no 
warning,  and  taken  no  measures  to  protect  their  alleged  in- 
terest in  the  property.  But,  say  counsel, — and  so  the  trial 
court  seems  to  hold, — no  right  of  action  accrued  to  appel- 
lees until  the  death  of  Naamah  G.  Meredith.  Now,  it  is  an 
undoubtedly  correct  proposition  that  the  remainderman, 
whether  vested  or  contingent,  cannot  maintain  an  action  of 
ejectment  or  other  action  of  a  possessory  nature  before  the 
termination  of  the  life  estate  upon  which  such  remainder 
depends.  It  is  equally  true  that  the  contingent  remainder- 
man cannot  be  granted  a  decree  quieting  the  fee  in  him  dur- 
ing the  existence  of  the  life  tenancy,  for  he  is  not  yet  vested, 
and  may  never  be  vested,  with  the  title.  But  we  think  no 
court  has  ever  yet  gone  so  far  as  to  say  that  a  contingent 
remainderman  has  no  interest  of  any  kind  in  the  property 
of  which  equity  will  take  cognizance,  or  for  which,  upon 
proper  showing,  the  court  will  refuse  its  protection.  In- 
deed, as  was  noted  by  this  court  in  Murray  ??.  Qirigley,  119 
Iowa  6, 15,  there  was,  at  all  times  during  the  period  covered 
by  the  history  of  this  case,  and  still  is,  a  statute  of  this 
state  expressly  extending  to  any  and  all  persohs  "claiming 
an  interest  in  real  property"  the  right  to  bring  an  action 
against  "any  person  claiming  title  thereto,"  and  to  have 
their  respective  rights  and  interests  in  such  property  set- 
tled and  determined.  Code  of  1897,  Section  4223;  Code  of 
1873,  Section  3273;  Revision  of  1860,  Section  3601.  See. 
also,  Code  of  1897,  Section  4307 ;  Code  of  1873,  Section  3337. 
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The  phrase,  '"any  person  claiming  an  interest  in  real 
property,"  is  broad  enough  to  fairly  include  any  person 
claiming  the  rights  of  a  remainderman  in  such  property; 
and  if  there  be  another  person  claiming  absolute  title  to  the 
same  property,  it  falls  clearly  within  the  scope  of  this  stat- 
ute; and,  while  the  court  will  not  undertake  to  award  pos- 
session to  the  remainderman,  or  to  quiet  in  him  a  title  to 
which  he  may  never  succeed,  it  will  settle  and  determine  the 
nature  and  extent  of  the  interest,  if  any,  which  he  does  pos- 
sess, and  establish  and  protect  it  against  the  adverse  claims 
of  those  who  deny  such  interest.  This  we  distinctly  held  in 
Murray  v.  Quigley,  119  Iowa  6,  Oarrett  v.  Olford,  152  Iowa 
265,  Wenger  v.  Thompson,  128  Iowa  750,  756,  and  Crawford 
v.  Mete,  123  Iowa  610,  618;  and,  in  the  application  of  such 
rule,  held  that  a  remainderman  neglecting  to  avail  himself 
of  such  right  of  action  for  more  than  the  statutory  period 
of  limitation  is  thereby  barred.  In  each  of  these  cases,  a 
party  asserting  title  against  a  remainderman  was  holding 
under  a  deed  by  which  the  life  tenant  undertook  to  convey 
the  entire  fee,  and  in  each  case,  the  remainderman  was  held 
barred  by  the  statute.  It  is  argued  here,  however,  that  this 
holding  is  in  conflict  with  the  rule  applied  by  us  in  West- 
cott  v.  Meeker,  144  Iowa  311.  There  is  language  used  in 
that  opinion  which,  taken  as  an  abstract  proposition  of  law., 
lends  support, to  this  abjection;  but  the  court,  in  the  same 
Westcott  case,  distinguishes  it  from  that  which  is  presented 
in  Murray  v.  Quigley,  supra.  Had  the  latter  been  thought 
to  be  unsound  in  principle,  it  must  be  presumed  the  court 
would  have  so  held.  It  is  also  to  be  said  that,  in  the  West- 
cott case,  no  reference  seems  to  have  been  made  in  argument 
or  in  the  opinion  to  the  effect  of  the  statute  upon  which 
Murray  v.  Quigley,  Oarrett  v.  Olford,  Crawford  v.  Meis,  and 
Wenger  v.  Thompson  are  made  to  turn,  and  it  cannot,  there- 
fore, be  construed  as  in  any  manner  overruling  or  disap- 
proving such  decisions.     That  there  may  not  be  any  doubt 
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of  the  construction  which  we  have  given  the  statute,  or  of 
the  purpose  it  is  intended  to  serve,  we  call  attention  to  the 
language  employed  by  us  in  the  Murray  case,  where,  after 
noting  the  terms  of  the  statute  giving  a  right  of  action  to 
any  person  claiming  an  interest  in  land,  against  any  other 
person  asserting  a  conflicting  title,  we  said: 

"Without  such  statutory  authority,  a  reversioner  out 
of  possession  and  with  no  right  thereto  could  not  maintain 
an  action  against  one  in  possession  as  a  life  tenant,  and  it 
was  undoubtedly  the  thought  of  the  legislature  that  the 
welfare  of  those  interested,  as  well  as  the  public  in  general, 
would  be  best  subserved  by  providing  a  means  whereby  ap- 
prehended litigation  affecting  the  use  and  enjoyment  of  real 
property  might  be  at  once  settled.  •  •  •  And  indeed, 
the  purpose  and  intent  of  the  statute  seems  to  us  to  reach 
further  than  this,  and  to  imply  that  such  questions  must  be 
settled  within  the  statutory-  period.  There  can,  at  least,  be 
no  hardship  in  holding  such  to  be  the  rule  in  cases  where 
there  is  no  disability,  and  where  the  facts  upon  which  ap- 
prehended litigation  will  rest  are  fully  known." 

The  same  question  was  again  raised  and  argued  in 
Crawford  v.  Meis,  supra,  and  we  were  there  asked  to  disap- 
prove and  overrule  Murray  v.  Quigley.  Refusing  so  to  do, 
we  said : 

"It  may  be  conceded  that,  as  a  general  rule,  the  limita- 
tion statute  does  not  begin  to  run  against  the  remainder- 
man until  the  termination  of  the  preceding  estate.  •  •  • 
But  the  rule  presupposes  an  uninterrupted  continuation  of 
the  relation  of  life  tenant  and  remainderman.  As  in  the 
case  of  cotenants,  it  does  not  apply  where  there  has  been  an 
ouster  and  disseisin  by  the  life  tenant,  or  one  claiming  by  or 
through  him,  and  this  under  claim  of  right  or  color  of  title 
followed  by  adverse  possession  for  the  statutory  period. 
In-  the  recent  case  of  Murray  v.  Quigley,  119  Iowa  6,  we  dis- 
tinctly held  that,  especially  in  view  of  our  statutes  giving 
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to  remaindermen  and  reversioners  a  right  of  action  to  set- 
tle disputed  questions  of  title,  notwithstanding  the  contin- 
ued existence  of  the  dominant  estate,  the  bar  of  the  statute 
may  be  invoked  as  against  a  remainderman  who,  knowing 
that  his  rights  are  being  disputed  or  assailed,  has  failed, 
during  the  limitation  period,  to  assert  such  rights  as  against 
one  holding  possession  adversely,  and  claiming  under  right 
or  color  of  title.  It  is  thought  by  counsel  for  appellant  that 
the  doctrine  thus  announced  is  unsound,  and  should  not  be 
adhered  to;  but  we  think  otherwise.  The  rule  involves  no 
hardship,  and  the  beneficial  effect  thereof  must  be  to  bring 
up  for  settlement  disputed  questions  of  title  before  becom- 
ing stale,  and  while  yet  the  facts  are  within  reach  of  the 
parties  interested.  Accordingly  we  are  content  to  give  the 
doctrine  this  further  recognition,  and  to  add  thereto  the 
sanction  of  our  present  holding." 

In  Garrett  v.  Olford,  supra,  the  life  tenant  made  a  deed 
purporting  to  convey  the  entire  fee;  and  it  was  held,  upon 
the  authority  of  the  Murray  case,  that  the  parties  occupy- 
ing under  this  claim  of  right  acquired  a  good  title  by  ad- 
verse possession  against  the  remainderman.  So,  also,  in 
Wenger  v.  Thompson  the  testator  devised  the  property  to  his 
wife  for  life,  with  remainder  over  at  her  death  to  be  divid- 
ed equally  between  all  of  his  children  "then  living."  This 
remainder,  under  our  precedents,  was  clearly  contingent. 
The  life  tenant  conveyed  the  land  by  warranty  deed  to  her 
brother.  After  about  20  years  (but  within  less  than  10 
years  after  the  death  of  the  life  tenant),  the  children  of  the 
testator  brought  suit  to  establish  their  title  as  remainder- 
men. While  some  question  was  raised  that  the  language 
of  the  will  gave  the  widow  a  fee,  instead  of  a  life  estate,  and 
gave  her  full  power  to  convey,  we  declined  to  decide  that 
phase  of  the  dispute,  saying  that,  even  if  these  claims  should 
be  overruled,  and  it  be  conceded  that  the  appellants  were 
entitled  to  the  rights  of  remaindermen  under  the  will,  "the 
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record  shows  that  they  were  at  all  times  well  advised  of  the 
situation,  including  the  claim  of  right  asserted  by  plaintiff 
and  his  grantees,  and  this  for  15  years  after  the  elder  be- 
came of  age,  and  for  5  years  after  the  younger  became  of 
age;  and  this  being  true,  we  are  required  to  hold  that,  in 
any  event,  the  claim  now  asserted  by  them  comes  too  late" 
(citing,  in  support  of  this  holding,  Murray  v.  Quigley  and 
Crawford  v.  Meis) . 

We  may  also  add  that  our  sister  state  of  Nebraska,  hav- 
ing a  statute  substantially  like  our  own,  has  given  it  the 
same  construction,  citing  Murray  v.  Quigley  approvingly, 
and  First  Nat.  Bank  v.  Pilger,  78  Neb.  168  (110  N.  W.  704). 

In  so  far  as  any  of  our  own  decisions  may  be  thought 
to  state  a  different  rule,  we  think  the  inconsistency  is  ap- 
parent, rather  than  substantial,  and  that  in  none  of  them 
has  there  been  any  reference  to  the  statute  above  mentioned 
which  creates  a  right  of  action  where  one  did  not  before  ex- 
ist; while  in  some  there  is  an  evident  failure  to  discrim- 
inate between  the  right  to  maintain  a  possessory  action  and 
one  to  establish  and  protect  a  right  which  may  ripen  into  a 
title. 

It  may  also  be  noted  that,  if  the  remainder  to  the  ap- 
pellees herein  is  a  contingent  one,  it  is  not  of  that  class  of 
contingencies  where  the  remainderman  is  not  in  esse  when 
the  life  tenancy  is  created,  or  where  there  is  any  possibility 
that  the  tenant  for  life  may  die  before  the  designated  re- 
mainderman comes  into  being,  to  receive  the  estate.  On 
the  contrary,  the  remainder  is  to  the  heirs  of  Naamah  i\. 
Meredith,  and,  upon  her  death  at  any  time,  her  heirs,  as 
such,  would  at  once  come  into  the  title,  if  the  remaiml:*: 
had  not  been  extinguished.  It  appears  without  dispute  that, 
during  this  entire  period,  these  plaintiffs  and  those  whom 
they  represent  have  constituted  the  entire  number  of  her 
prospective  heirs ;  and  under  the  theory  of  their  case,  noth- 
ing but  the  life  of  this  woman  has  ever  stood  between  them 
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and  the  succession  to  the  beneficial  use  and  enjoyment  of 
the  property.  These  lands  must  have  possessed  very  mate- 
rial value,  even  at  the  date  of  the  death  of  the  husband  am! 
son  of  Naamah  Gk  Meredith.  They  have  presumably  grown 
more  valuable  with  each  passing  year,  and  the  remainder 
therein,  if  preserved,  would  have  correspondingly  increased 
in  value  as  the  limit  of  this  single  life  drew  nearer.  During 
all  this  time,  they  have  seen  the  property  being  bought,  sold, 
devised,  partitioned,  used,  and  enjoyed  by  others,  under 
claim  of  right  and  color  of  title  wholly  inconsistent  with 
the  idea  of  any  outstanding  remainder,  vested  or  contingent, 
in  themselves,  and  not  only  failed  to  exercise  their  right  to 
go  into  court  and  have  these  conflicting  interests  authori- 
tatively adjusted,  but,  until  this  suit  was  begun,  6  years 
after  the  death  of  the  life  tenant,  and  50  years  after  the 
death  of  Joseph,  junior,  none  of  them  ever  made  any  claim 
of  an  interest  of  any  kind  in  the  land,  or  made  objection  to 
the  appellants'  assertion  of  a  title  which,  if  sustained,  would 
conclusively  negative  the  continued  existence  of  their  al- 
leged remainder.  That  they  had  such  right  of  action  is 
shown,  as  we  have  seen,  both  bv  the  statute  and  bv  our  de- 

7  '  «  • 

cisions  already  cited. 

The  application  of  the  statute  authorizing  a  suit  in  eq- 
uity by  any  person  claiming  an  interest  in  land,  to  settle 
disputes  involving  the  validity  of  his  claim,  is  not  to  be 

avoided  by  saying  that  appellees'  remain- 
2.  quieting  der,  if  any,  was  a  mere  hope  or  expectancy 

title  :   "in-  '  r  v  j 

terest  in  prop-    or  possibility,  and  therefore  cannot  be  tech- 

erty:"  re-  r  * 

mainders.  nically  classed  as  an  "interest  in  the  prop- 

erty." The  word  "interest"  has  a  much 
broader  and  comprehensive  meaning  than  "title,"  and  in- 
cludes any  right  in  or  to  the  property  dependent  upon  a 
contingency.  3  Pomeroyon  Equity  Jurisprudence  (3d  Ed.), 
Section  1286.  A  contingent  remainder  may  be  conveyed  as 
an  interest  in  land.    Wright  v.  Broom,  116  N.  C.  26  (22  S.  E. 

Vol.    186   I  a.— 71. 
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313).  It  is  an  "interest  in  land.'*  Young  v.  Young,  89  Va. 
075  (17  S.  E.  470) ;  Brown  i\  Fulkcrson,  125  Mo.  400  (28  S. 
W.  632) ;  Godman.v.  Simmons,  113  Mo.  122  (20  S.  W.  972) ; 
People's  L.  d  E.  Bank  v.  Oarlington,  54  S.  O.  413;  Davis  t\ 
Willson,  115  Ky.  639  (74  S.  W.  696).  The  statute  is,  of 
course,  an  innovation  upon  the  ancient  rule  by  which  none 
but  parties  in  possession  of  land  and  holding  legal  title 
thereto  could  maintain  an  action  to  quiet  title  or  to  adjudi- 
cate disputes  concerning  title;  but,  if  there  was  ever  any 
good  reason  for  such  restriction  of  the  right,  it  has  long 
since  ceased  to  be  apparent;  and  many,  if  not  most,  of  the 
states  have,  by  statute,  extended  to  every  person  claiming 
an  interest  in  land  the  right  to  go  into  equity  for  its  ad- 
judication and  protection.  We  have  repeatedly  given  it 
effect  according  to  its  terms,  and  held  that  laches  much  less 

flagrant  than  has  been  shown  by  these  plain- 

3*  oFMI?T?iSs :       tiffs  win  bar  the  riSht  to  equitable  relief. 
ct^fTches.        It  has  been  well  said  that  all  statutes  of 

limitation  are  based  on  the  theory  of  laches, 
and  no  laches  can  be  imputed  to  one  who  has  no  remedy  or 
right  of  action;  and  to  hold  that  the  bar  of  the  statute 
could  run  against  the  title  of  one  so  circumstanced  would 
be  to  deprive  such  person  of  his  estate  without  his  day  in 
court.  Mcttler  v.  Miller,  129  111.  630  (22  N.  E.  529).  It 
follows,  therefore,  that,  when  the  statute  was  enacted  giv- 
ing to  the  remainderman  a  right  to  protect  his  interest  in 

WW 

land  against  any  and  all  adversaries  by  suit  in  equity,  the 
reason  for  the  rule  upon  which  appellees  herein  rely  was 
removed,  and  with  it  the  rule  itself  ceased  to  be  applicable. 

It  cannot  be  said  that  the  laches  in  this  case 

4*  possession  •        *s  ex(rusable  because  of  any  act  of  the  appel- 

pSsseiZn?        lants,  lulling  the  appellees  into  a  feeling  of 

mafndermen?"      security,  or  because  they  had  any  reason  to 

believe  that  appellants  were  asserting  no 
right  or  title  inconsistent  with  the  existence  of  the  alleged 
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estate  in  remainder.  Not  only  do  all  the  facts  and  circum- 
stances point  to  the  constant  and  consistent  assertion  of  a 
hostile  title  by  appellants  and  their  grantors,  during  all  the 
50  years  from  the  date  of  the  deed  from  Jabez  Ward  to  the 
commencement  of  this  suit,  but  it  is  admitted  in  the  record 
that  William  G.  Meredith,  through  whom  the  appellants 
trace  title,  purchased  the  same  in  1873  by  warjsanty  deed 
in  good  faith,  understanding  and  believing  that  he  was  be- 
ing vested  with  the  fee  of  the  land,  and  paying  the  full  and 
fair  value  therefor.  He  is  not  only  presumed  to  have  en- 
tered into  possession  claiming  a  title  such  as  the  deed  to 
him  purported  to  convey  {Clarke  v.  Dirks,  178  Iowa  335), 
but  the  subsequent  history  of  the  case  shows  without  dis- 
pute that  such  has  been  the  nature  of  the  possession  and  the 
character  of  the  claim  of  title  by  all  his  successors  therein. 
This  was  as  plain  to  the  appellees  as  to  the  world  at  large, 
and  challenged  their  action  under  the  statute  to  define  and 
protect  their  interest,  if  any  they  had.  If,  to  their  minds, 
their  ancestor,  Jabez  Ward,  had  no  title  or  interest  to  con- 
vey to  his  daughter,  Naamah  G.  Meredith,  or  if  they  denied 
the  efficiency  of  the  partition  proceedings  to  establish  title 
in  her,  or  disputed  her  right  to  convey  anything  more  than 
her  statutory  life  estate,  the  courts  were  open  to  them  for  a 
period  of  at  least  10  years  to  take  up  the  challenge,  have 
the  competing  interest  adjudicated,  and  remove  forever  the 
grounds  of  apprehended  future  litigation.  On  the  other 
hand,  it  was  equally  within  their  power  to  waive  objection 
to  the  title  which  their  sister  acquired,  or  supposed  she  had 
acquired,  to  the  fee  of  the  land,  and  to  her  act  in  assuming 
to  convey  the  fee;  and  as  they  took  no  action  within  the 
period  of  limitation,  it  is  to  be  conclusively  presumed  that 
they  chose  the  latter  alternative. 

If  their  alleged  right  to  the  land  were  clearly  estab- 
lished, either  in  law  or  in  equity,  the  courts  could  not  do 
otherwise  than  sustain  it,  even  though  the  result  to  the  ap- 
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pellants  were  one  of  great  and  undeserved  misfortune.  But 
there  are  no  persuasive  equities  apparent  in  the  case  made 
by  the  plaintiffs.  They  are  the  heirs  of  Naamah  G.  Mere- 
dith. She  sold  this  land,  receiving  full  value  therefor,  and 
presumably  her  estate  was  augmented  by  this  amount  and 
its  accumulations,  if  any,  to  the  day  of  her  death.  The  ap- 
pellees, as  her  heirs,  are  the  beneficiaries  of  her  estate;  and 
if  the  facts  and  law  were  such  as  to  require  us  to  affirm  the 
decree  below,  they  would  be  adjudged  the  owners  of  this 
land,  made  valuable  by  the  unrequited  labor  and  sacrifice 
of  others,  while  they  hold  in  their  grasp  the  fruits  of  the 
sale  which  they  repudiate.  We  are  well  convinced  that  the 
law  as  settled  in  this  state  does  not  necessitate  that  con- 
clusion. 

The  decree  appealed  from  is,  therefore,  reversed,  and 
the  plaintiffs'  bill  will  be  dismissed. — Reversed. 

Ladd,  C.  J.,  Gaynor  and  Stevens.  JJ.,  concur. 


W.  A.  Wehrman  et  al.,  Appellants,  v.  Claude  Moore  et  al.. 
Appellees ;   Isadore  Grossman,  Intervener,  Appellant. 

PARTNERSHIP:   Authority  of  Partner— Borrowing  Money  for  Use 

1  of  Partnership.  A  member  of  a  partnership  has  a  right  to 
borrow  money  for  the  use  and  benefit  of  the  partnership. 

PARTNERSHIP:    Mutual    Rights,     Etc. — Ownership    of    Contract. 

2  Where  a  partnership  had  a  dealer's  contract  with  a  motor  car 
company,  and  two  of  the  partners  advanced  money  for  the 
purchase  of  stock  in  said  company,  and  for  a  demonstrator, 
and  the  articles  of  partnership  provided  that,  upon  a  partner's 
paying  his  pro  rata  share  of  the  cost,  he  might  acquire  an 
interest  in  said  stock  issued  to  the  other  two  partners,  which 
was  later  reissued  to  the  partnership,  the  contract  belonged  to 
the  partnership. 

USTJRY:    Contracts — Terms  at  Time  of  Execution.    A  contract  is 

3  not  usurious  unless  it  is  made  so  by  its  terms  at  the  time  of 
execution. 
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EVIDENCE:    Burden    of    Proof— Proving    Usury.    The  burden  of 

4  proving  usury  rests  upon  the  one  alleging  it. 

CONTRACTS:      Legality    of   Object   and   Consideration — Share    of 

5  Profits  in  Lieu  of  Interest.  A  contract  between  a  lender  and  a 
borrower  for  a  share  of  profits  in  lieu  of  interest,  if  bona  fide, 
is  not  illegal. 

PARTNERSHIP:     Settlement  and  Accounting — Sale  of  Partnership 

6  Property.  Evidence  reviewed,  and  held  insufficient  to  show  that 
part  of  the  partnership  property  had  been  disposed  of  at  a 
discount,  without  the  knowledge  or  authority  of  the  other 
partners. 

Appeal  from  Linn  District  Court. — John  T.  Moffit,  Judge. 

July  7,  1919. 

This  is  a  suit  in  equity  for  the  cancellation  of  a  written 
agreement  assigning  certain  shares  of  the  corporate  stock 
of  the  Chandler  Motor  Car  Company  to  the  defendant  Heins 
as  collateral  security  for  money  loaned  by  him  to  the  Iowa 
Motor  Sales  Company,  a  copartnership,  and  to  restrain 
Heins  from  asserting  any  lien  or  incumbrance  upon  said 
stock,  or  from  foreclosing  the  same.  There  was  a  decree  in 
favor  of  the  defendant  Heins  and  against  plaintiff  and 
Isadore  Grossman,  intervener,  and  both  appeal. — Affirmed. 

R.  8.  Mhltier,  for  appellants. 

C.  E.  Wheeler,  M.  P.  Calull,  0.  X.  Elliott,  and  Lewis 
Heins,  far  appellees. 

Stevens,  J. — I.  On  or  about  February  2,  1913,  W.  A. 
Wehrman  and  Claude  Moore  orally  agreed  to  enter  into  a 
copartnership,  and  to  carry  on  the  business  thereof  under 
the  firm  name  and  style  of  the  Iowa  Motor  Sales  Company. 
On  the  above  date,  the  Iowa  Motor  Sales  Company  entered 
into  a  dealer's  contract  in  writing  with  the  Chandler  Motor 
Car  Company  of  Cleveland,  Ohio,  by  the  terms  of  which  the 
said   copartnership  purchased  a   specified  number  of  cars 
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monthly  for  certain  months  named  in  the  contract.  Later, 
M.  A.  Trueblood  became  a  member  of  the  copartnership,  and 
written  articles  of  agreement  were  prepared,  on  or  about 
September  15th  following,  and  signed  by  the  parties  some 
time  in  October.  The  articles  provided  that  Moore  should 
devote  his  time  to  the  management  and  control  of  the  busi- 
ness of  the  copartnership,  but  he  contributed  no  capital  to  ' 
the  enterprise.  Wehrman  and  Trueblood  agreed  to  furnish 
the  funds  necessary  for  the  purpose  of  paying  for  cars  and 
supplies  as  needed. 

Prior  to  the  execution  of  the  written  contract,  and  some 
time  during  the  month  of  June,  1913;  Wehrman  and  True- 
blood each  advanced  $2,500  for  50  shares  of  the  corporate 
stock  of  the  Chandler  Motor  Car  Company,  and  $1,271  for 
a  demonstrator,  and  $250  for  other  expenses.  The  articles 
of  copartnership  provided  that,  by  the  payment  of  his  pro 
rata  share  of  the  cost,  Moore  might  acquire  a  one-third  in- 
%terest  in  the  corporate  stock,  which  was  originally  issued 
to  Wehrman  and  Trueblood,  but  later  reissued  in  the  name 
of  the  copartnership.  Twenty-five  shares  of  common  stock 
were  issued  with  the  fifty  shares  of  preferred  stock  as  a 
bonus.  One  half  of  the  corporate  stock  issued  was  retained 
by  the  Chandler  Motor  Car  Company  as  collateral  security, 
and  one  half  was  delivered  to  Wehrman  and  turned  over  to 
Moore,  and  held  by  him  until  the  same,  together  with  the 
shares  held  by  the  Motor  Car  Company,  were  assigned  and 
transferred  to  Heins. 

Some  time  in  September  or  October,  it  developed  that 
Wehrman  and  Trueblood  were  unable,-  or  unwilling,  to  pro- 
vide the  necessary  funds  with  which  to  pay  for  cars  shipped 
to  the  copartnership,  in  accordance  with  the  terms  of  its 
written  contract  with  the  manufacturer,  whereupon  Moore 
arranged  with  Heins  to  advance  $10,000,  to  be  used  in  pay- 
ing for  cars,  freight,  etc.  The  total  amount  advanced  un- 
der this  arrangement  was  $10,758,  all  of  which  has  been 
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paid,  except  $3,537.29,  which  Heins  claims  is  yet  due  him. 
Later,  and  in  March  or  February,  1914,  Moore,  in  the  name 
of  the  copartnership,  in  writing  assigned  the  50  shares  of 
preferred  and  25  shares  of  the  common  stock  to  Heins  as 
collateral  security  for  the  payment  of  the  sums  advanced 
by  him,  and  delivered  the  demonstrator  and  stock  to  him. 
Neither  Wehrman  nor  Trueblood  knew  of  the  assignment  of 
the  stock  by  Moore  until  some  time  thereafter. 

On  February  10,  1914*,  the  Chandler  Motor  Car  Com- 
pany canceled  its  contract  with  the  Iowa  Motor  Sales  Com- 
pany. The  money  advanced  by  Heins  was  applied  to  the 
payment  of  cars,  freight,  insurance,  and  some  other  small 
items.  The  cars  first  received  were  placed  in  a  garage  in 
Cedar  Rapids,  the  manager  being  a  brother-in-law  of  Heins', 
and  released  as  sold,  the  proceeds  received  being  turned 
over  to  Heins,  to  be  applied  upon  the  indebtedness  due  Jiim. 

Early  in  the  spring,  the  Motor  Car  Company  placed  a 
new  model  on  the  market,  and  the  cars  on  hand  could  not, 
therefore,  be  sold  at  the  price  formerly  obtained  therefor, 
and  they  were  later  sold  at  considerably  less. 

On  September  26,  1914,  Wehrman  and  Trueblood  filed 
their  petition  in  the  office  of  the  clerk  of  the  district  court 
of  Linn  County,  alleging  that  Moore  did  not  have  authority 
to  assign  the  corporate  stock  of  the  Motor  Company,  or  to 
pledge  the  demonstrator  to  Heins  as  collateral  security  for 
the  payment  of  the  alleged  loan  of  $  10,000,  and  asked  that 
Heins  be  permanently  enjoined  from  asserting  or  claiming 
any  right,  interest,  or  lien  upon  the  stock  or  demonstrator, 
and  that  plaintiffs  be  decreed  to  be  each  the  owner  of  an 
undivided  one-half .  interest  therein.  To  this  petition  the 
defendant  Heins  filed  answer,  setting  up  the  transaction 
with  Moore,  and  asked  judgment  against  the  copartnership 
for  the  balance  due  him,  and  that  he  have  a  special  execu- 
tion against  the  property  assigned  to  him.  Moore  also  an- 
swered, alleging  the  violation  of  the  partnership  contract 
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by  plaintiffs,  and  demanded  damages  on  account  thereof  in 
the  sum  of  $2,500. 

During  the  trial,  and  on  May  4,  1915,  a  stipulation, 
signed  by  plaintiffs  and  Moore,  providing  for  a  full  and 
complete  settlement  of  all  controversies  between  them,  and 
for  a  dissolution  of  the  copartnership,  was  filed.  On  June 
7th  following,  and  before  final  decree  was  entered  in  the 
court  below,  the  copartnership  and  each  of  the  partners  ex- 
ecuted a  written  assignment  of  the  corporate  stock  of  the 
Chandler  Motor  Car  Company  to  Isadore  Grossman,  for  a 
consideration  of  f  10,000;  and  on  June  30th,  and  after  the 
cause  had  been  submitted,  Grossman  filed  a  petition  in  in- 
tervention, adopting  the  allegations  of  plaintiffs'  petition,  al- 
leging that  he  had  acquired  the  capital  stock  by  purchase 
from  the  copartnership  and  the  individual  members  thereof, 
and  asked  that  Heins'  pretended  lien  be  canceled,  and  that 
he  be  required  to  surrender  the  stock  to  cross-petitioner. 
No  notice  of  the  filing  of  the  petition  of  intervention  was 
served  upon  the  defendants. 

The  court  found  that  the  copartnership  was  indebted 
to  Heins  in  the  sum  of  |3,458.05,  and  that  he  had  a  lien  on 
the  stock  and  demonstrator,  and  entered  a  judgment  in 
rem,  and  awarded  special  execution  against  the  property. 
The  decree  further  adjudicated  the  interests  of  the  partners 
in  the  assets  of  the  firm,  in  accordance  with  the  written 
stipulation  on  file,  and  decreed  a  dissolution  of  the  copart- 
nership.   Plaintiffs  and  the  intervener  appeal. 

Upon  application  of  the  appellants  therefor,  an  order 
was  entered  by  Hon.  Benjamin  I.  Salinger,  one  of  the  jus- 
tices of  this  court,  directing  Heins  to  turn  the  corporate 
stock  over  to  Grossman,  upon  the  deposit  of  $4,200  in  cash 
with  the  clerk  of  this  court,  to  be  held  by  him  in  lieu  there- 
of, for  the  purpose  of  protecting  the  lien  or  whatever  claim 
the  said  Heins  might  have  thereto.  Thereafter,  application 
was  made  by  the  defendants,  Heins  and  Moore,  and  by 
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Trueblood  for  the  annulment  of  the  order  of  Judge  Salinger, 
and  to  require  Grossman  to  return  the  stock.  A  motion 
was.  also  filed  to  dismiss  the  appeals  of  plaintiffs  an<J,  inter- 
vener. This  application  and  motion  to  dismiss  the  appeals 
were  denied,  and  an  opinion  filed  sustaining  the  order  made. 
Wehrman  v.  Moore,  177  Iowa  542. 

II.  The  appeal,  therefore,  involves  only  the  contro- 
versy between  plaintiffs  and  defendant  Heins.  It  is  the 
claim  of  appellants:     (a)  That  Moore  was  not  authorized 

to  borrow  money  of  Heins  in  the  name  of 
*'  authOTityHof:      *'ie  copartnership,  or  to  assign  the  corpo- 
real* money      rate  Ktock  <>r  transfer  the  demonstrator  td 
partnership.         h*m  as  collateral  security  therefor,  and  that 

the  written  instruments  executed  by  him  for 
that  purpose  are  of  no  effect,  and  void;  (b)  that  the  money 
advanced  by  Heins  was  not  intended  as  a  loan,  but  in  fur- 
therance of  a  joint  venture  upon  the  part  of  himself  and 
Moore;  and  (c)  that,  if  the  same  was  intended  as  a  loan, 
it  provides  for  the  payment  of  usury. 

As  before  stated,  Wehrman  and  Trueblood  agreed  to 
furnish  the  money  to  pay  for  cars  and  earn-  on  the  business 
of  the  copartnership,  and  Moore  agreed  to  devote  his  time  to 
the  management  of  its  business,  the  profits  to  be  shared 
equally  by  them.  Moore  did  not  purchase  an  interest  in 
the  corporate  stock,  but  same  was  issued  to  the  copartner- 
ship, belonged  thereto,  and  was  in  the  possession  of  Moore. 
It  is  true  that,  in  a  settlement  between  the  partners  of  the 
partnership  assets,  Moore  would  not  be  entitled  to  share  in 
the  stock,  but  it  nevertheless  belonged  to  the  entity.  The 
evidence  shows  that  Wehrman  and  Moore,  shortly  before 
.the  negotiations  resulting  in  the  advancement  by  Heins  of 
$10,000  were  had,  solicited  a  loan  of  him  for  use  in  paying 
for  cars;  and  Moore  testified  that  Heins  told  Wehrman 
he  would  take  the  matter  under  advisement  and  notify 
Moore. 
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At  the  time  these  negotiations  began,  the  articles  of 
copartnership  had  not  been  signed,  but  were  signed  before 
the  money  was  advanced.  Neither  Wehrman  nor  True- 
blood,  both  of  whom  resided  some  distance  from  Cedar  Rap- 
ids, took  an  active  part  in  the  management  of  the  partner- 
ship business.  Money  was  needed  with  which  to  carry  on 
the  business ;  and  Moore,  as  a  member  of  the  copartnership, 
had  authority  to  obtain  a  loan  for  that  purpose.  It  is  obvi- 
ous from  the  record  that  Wehrman  later  knew  of  the  trans- 
actions between  Moore  and  Heins,  but  made  no  objection 
thereto.  It  is  not  claimed  that  Trueblood  was  advised 
thereof,  and  it  is  conceded  that  neither  he  nor  Wehrman 
knew  of  the  loan  until  after  it  was  consummated,  except  as 
before  stated.  The  money  was  advanced  during  October, 
November,  and  December,  1913,  and  a  small  amount  during 
February  and  April,  1914.  It  is  not  claimed  that  any  part 
of  the  money  in  question  was  misappropriated  by  Moore,  or 
improperly  applied  if  the  loan  was  authorized,  except  the 
item  of  $1,328.24,  .claimed  by  Heins  as  compensation  for  the 
loan  and  services  rendered  to  the  copartnership.  Although 
the  evidence  is  not  in  all  respects  satisfactory,  and  leaves 
the  transaction  open  to  some  possible  suspicion,  we  are,  nev- 
ertheless, convinced  that  the  preponderance  thereof  is  in 
favor  of  the  defendant.  Moore  undoubtedly  had  authority, 
as  a  member  of  the  copartnership,  to  borrow  money  for  the 
use  and  benefit  thereof,  and  the  evidence  does  not  satisfy  us 
that  the  transaction  between  him  and  Heins  was  not  in 
good  faith,  and  binding  upon  the  copartnership. 

We  are  also  of  the  opinion  that  the  corporate  stock  was 
the  property  of  the  Iowa  Motor  Sales  Company.  It  was 
originally  issued  to  Wehrman  and  Trueblood;   but  the  cor- 

poration  subsequently  demanded  the  return 

2"  mntaa^rSbu     of  the  stock  *°  issued,  and  that  the  same  be 

ofC'  con7racrtshIp    carried  in  the  name  of  the  copartnership, 

and  new  stock  was  accordingly  issued  in 
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the  name  thereof.  The  fact  that  Moore,  in  a  settlement  with 
the  remaining  members  of  the  firm,  was  not  entitled  to  share 
therein,  does  not  alter  the  situation.  The  partnership,  not- 
withstanding the  cancellation  by  the  Motor  Company  of  its 
contract  for  cars,  was  a  going  concern,  and  had  several 
cars  on  hand  at  the  time  the  assignment  was  executed.  It 
is  not  denied  by  counsel  for  appellant  that,  if  the  stock  in 
fact  belonged  to  the  copartnership,,  Moore  could  legally 
transfer  the  same  to  a  creditor  thereof,  as  security  for  this 
indebtedness. 

III.    We  come  now  to  consider  appellants'  contention 

that  the  loan  was  usurious.    The  oral  agreement  between 

Moore, and  Heins,  at  the  time  the  loan  was  agreed  upon, 

3  usury  ■  con-       was  tliat  3e*ns  w°uW  unload  the  cars,  and 

a*atime  ofTxe-    Pa?  the  freight?  that  W.  H.  Johnson,  propri- 

cntion.  etor  0f  the  Windsor  garage,  who  was  also 

the  subagent  of  the  Iowa  Motor  Sales  Com- 
pany, with  whom  the  latter  had  its  office,  would  keep  the 
cars  until  sold;  the  proceeds  of  such  sale  to  be  turned  over 
to  Heins,  and  applied  upon  the  indebtedness  due  him.  The 
contract  did  not  provide  for  interest,  but  it  was  agreed  that 
the  cars  should  be  sold  to  the  trade  by  the  Motor  Sales  Com- 
pany at  20  per  cent  discount  from  the  list  price,  and  that 
certain  of  the  profits  received  from  the  sale  thereof  should 
be  paid  to  Heins,  which,  it  is  agreed,  would  be  in  excess  of  8 
per  cent  interest.  The  bill  of  lading  for  the  cars  shipped  was 
delivered  to  Heins,  who  paid  the  freight,  and  also  paid  the 
Chandler  Motor  Car  Company  the  amount  due  it  for  each 
car.  The  cars  were  stored  at  the  Windsor  garage,  with  the 
understanding  that  same  would  be  released  by  Johnson 
when  sold,  upon  the  payment  of  the  purchase  price,  which 
was  to  be  turned  over  to  Heins  in  payment  of  the  money 
advanced  by  him.  No  time  was  fixed  for  the  repayment  of 
the  money,  and  it  is  obvious  that  the  profits  to  which  Heins 
would  be  entitled  under  his  agreement  would  be  paid  him 
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only  as  the  cars  were  sold.  No  one  could  tell  definitely 
when  the  cars  would  be  sold.  It  is  contended  by  Heins  that 
the  contract  was  not  usurious,  for  the  reason  that  the  com- 
pensation to  be  paid  for  the  use  of  the  money  also  went  to 
pay  for  services  rendered  by  him  for  storage  of  the  cars,  and 
expenses  in  connection  therewith ;  and  that,  in  truth  and  in 
fact,  the  net  profit  to  him  would  not  exceed  8  per  cent. 

A  contract  is  not  usurious  unless  it  is  made  so  by  .its 
terms  at  the  time  of  its  execution.  The  burden  of  proving 
usury  rested  upon  plaintiffs.    Brush  v.  Peterson,  54  Iowa 

243.  The  record  does  not  disclose  bad  faith 
4'  burden  of :  uPon   ^ie  P®1*  °*  Heins  and  Moore,  nor 

proving  usury,     would  it  support  a  finding  that  they  intend- 
ed to  evade  the  law  against  usury.     The 
transaction,  on  the  other  hand,  appears  to  have  been  in  good 
faith,  and  clearly  it  was  not,  on  its  face,  usurious.    A  con- 
tract between  the  lender  and  borrower  for  a  share  of  profits 

in  lieu  of  interest,  if  bona  fide,  is  not  illegal. 
5.  contracts  :         Weaver  v.  Burnett,  110  Iowa  567 ;  Seekel  t\ 

lexalitY  of  _ 

object  and  Xorman,  78  Iowa  254 ;    Hough  v.  Hamlin, 

consideration  : 

share  of  profits  57  Iowa  359 ;   Oil  more  c£  Smith  v.  Ferguson 

in  lieu  of  ' 

interest.  <&  Cassell,  28  Iowa  220 ;   Waterman  v.  Bald- 

win,  68  Iowa  255.  The  contract  may  have 
been  a  harsh  one,  but  the  articles  of  copartnership  provided 
for  such  a  contingency  as  happened ;  and,  in  the  absence  of 
a  showing  of  bad  faith  upon  the  part  of  Heins  and  Moore, 
or  au  attempt  by  them  to  evade  the  law  against  usury,  it 
cannot  be  said  that  the  contract  in  question,  although  the 
contemplated  profits  to  be  paid  to  Heins  for  the  use  of  the 
money  and  services  rendered  exceeded  the  legal  rate,  was 
usurious. 

Other  questions  are  discussed  by  counsel  for  appellants, 
among  which  is  the  claim  made  by  them  that  the  cars  sold  at 
a  discount  were  disposed  of  by  the  agent  of  Heins,  and  with- 
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out  the  knowledge  or  authority  of  plaintiffs 
e.  partnership:      or  Moore,  and  that  he  should  account  for 

settlement  and  7 

MOe^part-       the  ful1  price  at  which  the  same  were  sold 
property.  to  the  trade,— that  is,  $1,271,— instead  of  at 

the  price  received  therefor. 
A  careful  review  of  the  evidence  fails  to  convince  us 
that  this  claim  of  appellant  is  sustained  thereby.  No  good 
purpose  will  be  served  by  a  review  or  discussion  of  the- evi- 
dence upon  this  point.  While  the  record  is  not  entirely- 
free  from  doubt,  and  not  wholly  satisfactory  in  some  par- 
ticulars, we  reach  the  conclusion  that  the  decree  of  the  trial 
court  was  right,  and  it  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Minerva  Beyer,  Appellee,  v.  Chicago,  Bock  Island  &  Pa- 
cific Bailway  Company,  Appellant. 

BAILBOADS:  Reclaiming  Unused  Part  of  Bight  of  Way.  A  rail- 
1  way  company  may,  in  the  interest  of  public  safety-  and  the 
proper  operation  of  its  road,  repossess  itself  of  an  unuBed  part  of 
its  deed-acquired  right  of  way,  irrespective  of  any  length  of 
possession  in  another  which  was  permissive  only,  which  was  not 
absolutely  inconsistent  with  the  use  of  the  right  of  way  for 
railway  purposes.  Held,  the  cultivation  of  the  soil  and  the 
planting  of  trees  thereon  did  not  constitute  such  inconsistent 
possession. 

Weaver,  Evans,  and  Preston,  JJ.,  dissent. 

BOUNDARIES:    Acquiescence— Quasi   Public    Bight.    Acquiescence 
2 m  may  not,  it  seems,  be  invoked  to  prevent  the  exerciae  of  a  quasi 
public  right,  i.  e.,  the  reclamation  of  an  unused  part  of  a  rail- 
way right  of  way. 

Appeal  from  Black  Hatch  District  Court. — H.  B.  Boies, 

Judge. 
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December  14,  1918. 

•Supplemental  Opinion  on  Rehearing  July  10,  1919. 

Suit  in  equity  to  quiet  title,  and  for  damages  to  real 
estate.  Decree  and  judgment  in  favor  of  plaintiff.  De- 
fendant appeals. — Reversed  and  remanded. 

F.  W.  Sargent,  Pickett,  Swisher  &  FarweU,  and  J.  H. 
Johnson,  for  appellant. 

Sager,  Sweet  &  Edwards,  for  appellee. 

Stevens,  J. — Plaintiff  is  the  owner  of  a  one-acre  tract 
of  land,  somewhat  triangular  in  form,  located  on  the  east 
side  of  and  between  a  highway  known  as  the  Waterloo  and 

LaPorte  City  road,  and  the  right  of  way  of 
lm  ?eciafSing  un-  the  defendant  railway  company.  She  de- 
right  %rtway.      rived  title  thereto,  through  several  mesne 

conveyances,  from  James  Miles,  who  was 
the  owner  thereof,  and  planted  a  large  number  of  fruit  and 
ornamental  trees  thereon  in  1893,  several  of  which  were  lo- 
cated upon  a  narrow  strip  now  claimed  by  the  defendant  as 
a  part  of  its  right  of  way;  and  this  strip  forms  the  subject 
of  this  litigation.  The  defendant  acquired  its  right  of  way 
by  deed,  which  conveyed  to  it  a  strip  of  land  25  feet  in  width 
on  each  side  of  the  center  line  of  the  railroad,  to  have,  hold, 
and  enjoy  forever,  for  any  and  all  uses  and  purposes  in  any 
way  connected  with  the  construction,  preservation,  occupa- 
tion, and  enjoyment  thereof,  provided,  however,  that,  in  case 
defendant  ceased  to  permanently  use  its  road,  or  if  same 
should  be  abandoned  or  the  route  changed,  then  the  land 
granted  should  revert  to  the  grantors,  or  to  their  heirs  pr 
assigns. 

The  strip  of  land  in  controversy  lies  immediately  west 
of  defendant's  right  of  way  fence,  and  at  its  widest  place 
is  approximately  4  feet  and  8  inches  in  width.  On  June  3, 
1914,  defendant's  employees  entered  and  cut  the  trees  upon 
the  disputed  strip,  and  plaintiff  claims  that  they  also  cut  a 
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cherry  tree  upon  her  premises  outside  thereof.  Suit  was 
brought  by  her  for  damages  on  account  of  the  removal  of 
the  trees.  Defendant  filed  answer  and  cross-petition,  set- 
ting up  its  right,  under  the  above  deed,  to  a  strip  25  feet  in 
width  as  a  right  of  way  on  each  side  of  the  center  of  its 
road,  and  claimed  the  right  to  possession  of  the  disputed 
strip  as  a  part  thereof,  subject  only  to  the  right  of  rever- 
sion, as  above  stated.  Upon  the  issues  joined,  the  cause, 
upon  motion  of  defendant,  was  transferred  to  and  tried  in 
equity. 

Plaintiffs  claim  to  the  disputed  tract  is  based  upon 
adverse  possession  and  acquiescence  by  defendant  in  the 
right  of  way  fence  for  more  than  ten  years,  as  the  true 
boundary  line  between  its  right  of  way  and  plaintiff's  prem- 
ises. 

It  was  stipulated  by  the  parties  upon  the  trial  that  the 
right  of  way  fence  at  the  point  nearest  the  highway  cross- 
ing was  20  feet  and  4  inches  from  the  center  of  defendant's 
road,  and,  at  a  point  6  rail  lengths  south  thereof,  21  feet  and 
8  inches  from  the  center  of  the  track,  thus  leaving  a  narrow 
strip  of  defendant's  original  right  of  way  of  approximately 
4  feet  in  width  outside  of  its  right  of  way  fence.  The  stip- 
ulation further  provided  that  plaintiff  and  her  grantors  had 
cultivated  the  ground  up  to  the  fence,  and  had  gathered 
the  fruit  growing  thereon,  and  that  they  had  been  in  pos- 
session thereof  during  all  the  time  since  the  fence  was  erect- 
ed, many  years  ago. 

Testimony  was  offered  by  plaintiff  to  the  effect  that, 
about  15  years  before  this  controversy  arose,  and  while 
Hiles  owned  the  same,  defendant's  employees  attempted  to 
change  the  right  of  way  fence  at  the  place  in  question,  and 
dug  a  string  of  post  holes  on  her  premises  50  feet  west  of 
the  center  of  defendant's  track,  but  that,  upon  investigation, 
it  was  found  that  the  right  of  way  deed  conveyed  a  strip  to 
defendant  of  oriy  25  feet  in  width  on  each  side  of  the  center 
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of  its  road ;  and  the  proposed  erection  of  the  fence  along  the 
line  of  the  post  holes  was  abandoned,  and  the  fence  recon- 
structed on  its  original  line. 

Defendant's  track  approaches  the  premises  of  plaintiff 
from  the  south  in  a  northwesterly  direction;  but,  before 
reaching  the  same,  curves  farther  to  the  northwest,  and 
continues  to  curve  until  the  crossing  over  the  Waterloo  and 
LaPorte  City  highway  is  passed.  There  was  a  large  number 
of  trees  standing  on  the  north  end  of  plaintiff's  premises, 
which  extended  from  the  railroad  right  of  way  to  the  high- 
way fence.  The  reason  assigned  by  defendant  for  removing 
the  trees  from  the  disputed  strip  is  that  they  were  thick, 
and  the  longer  branches  extended  over  the  right  of  way  so 
far  that  they  touched  the  cab  of  a  passing  engine,  thereby 
obstructing  the  view  of  travelers  approaching  the  highway 
crossing  from  the  south,  so  that  they  could  not  see  a  north- 
bound train  until  the  crossing  was  reached.  It  was  claimed 
by  defendant  that  the  obstruction  caused  by  the  trees  ren- 
dered the  crossing  dangerous,  and  that  several  fatal  acci- 
dents had  occurred  there.  The  evidence  does  not,  however, 
show  that  they  were  due  to  the  presence  of  the  trees;  but 
the  crossing  was  doubtless  rendered  more  dangerous  by 
them,  and  same  were  a  menace  to  the  safety  of  travelers  up- 
on the  highway. 

The  contention  of  counsel  for  appellant  is  that  it  never 
abandoned  the  strip  in  controversy,  and  that,  in  so  far  as 
the  same  was  occupied  and  used  by  plaintiff  and  her  gran- 
tors, the  use  was  permissive  only,  and  that  possession  there- 
of by  appellant  was  not  taken  until  it  became  necessary, 
in  the  operation  of  its  road;  that  the  doctrine  of  adverse 
possession  and  acquiescence  are  not  applicable  to  the  facts; 
that  plaintiff  did  not  hold  possession  of  the  disputed  strip 
adverse  to  the  defendant;  that  the  right  of  way  fence  was 
not  on  the  line,  nor  was  it  ever  so  treated ;  and  that  plain- 
tiff acquired  no  right  or  title  to  said  strip  by  reason  of  the 
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long-continued  occupancy  and  use  thereof  by  herself  and 
grantors. 

Both  parties  rely  upon  former  decisions  of  this  court 
to  sustain  their  respective  theories,  and  we  will,  therefore, 
briefly  review  a  few  of  the  cited  cases.  There  is  considerable 
lack  of  harmony  in  the  decisions  of  other  jurisdictions;  btit 
this  court  announced,  the  rule  applicable  to  the  facts  of  this 
case  in  Barlow  v.  Chicago,  R.  I.  d~  P.  R.  Co.,  29  Iowa  276, 
which  has  been  followed  up  to  the  present  time,  as  appears 
from. what  follows.  In  that  case,  it  was  held  that  the  stat- 
ute of  limitations  does  not  apply,  where  the  easement  was 
acquired  by  deed;  and  that  no  length  of  mere  non-user  will 
operate  to  impair  or  defeat  the  right  of  way ;  and  that  the 
use  of  the  premises  under  consideration  by  the  plaintiff, 
as  shown  in  that  case*  for  the  statutory  period,  was  not 
adverse  to  the  rights  of  defendant. 

The  facts  in  the  case  at  bar  and  those  in  Slocumb  i\  C, 
R.  &  Q.  R.  Co.,  57  Iowa  675,  are  quite  similar.  In  that  case, 
plaintiff  had  occupied  a  portion  of  the  defendant's  right  of 

way  outside  of  its  right  of  way  fence  for 
2.  boundaries:       more  than  ten  vears,  had  planted  the  same 

acquiescence :  «  ' 

Sght  pabUc        to  shrubbery  and  fruit  trees,  and  had  done 

grading  and  filling  thereon,  for  the  purpose 
of  improving  and  beautifying  the  same.  In  that  case,  the 
court  held  that,  as  the  defendant  was  entitled  to  a  right  of 
way  100  feet  in  width,  or  50  feet  from  the  center  of  the 
railway  track  on  each  side,  plaintiff  was  charged  with  no- 
tice of  the  extent  of  defendant's  right  of  way,  and  could 
readily  have  ascertained  the  true  width  thereof.    The  court 

said : 

"The  plaintiff's  possession  was  not  adverse  to,  nor  in- 
consistent with,  the  right  of  defendant  to  occupy  the  whole 
right  of  way,  whenever  it  became  necessary  or  desirable 

for  it  to  do  so." 

Chicago,  M.  d  St  P.  R.  Co.  v.  Hanken,  140  Iowa  872, 

VOL,    186    I  A.— 72. 
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and  Iowa  Cent.  R.  Co.  v.  Roman,  151  Iowa  404,  are  cited 
in  the  briefs  of  both  appellant  and  appellee,  but  principal 
reliance  is  placed  by  defendant  upon  our  holding  in  Hehnick 
t\  Davenport,  R.  I.  &  N.  W.  R.  Co.,  174  Iowa  558. 

The  court,  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Hanken, 
supra,  discusses  the  conflict  in  the  authorities  in  other  juris- 
dictions, but  re-affirms  the  doctrine  of  Slocumb  v.  C-,  B.  d  Q. 
R.  CO.,  supra.    We  quote  the  following  from  the  opinion : 

"The  line  of  decisions  last  referred  to  declares  that 
possession  by  the  abutting  owner  not  inconsistent  with  the 
existence  of  the  easement  is  permissive  only,  and  cannot  bar 
the  claim  by  the  company  when  the  property  is  required  for 
the  prosecution  of  the  company's  business.  Southern  Pac. 
Co.  v.  Hyatt,  132  Cal.  240  (64  Pac.  272,  54  L.  R.  A.  522)  ; 
Railroad  v.  French,  100  Tenn.  209  (43  S.  W.  771,  66  Am.  St. 
752)  ;  Spottiswoodc  v.  Railway,  61  N.  J.  L.  322  (40  Atl. 
505).  See  Warvelle  on  Equity,  Section  471.  The  point  was 
not  determined  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Snyder,  120 
Iowa  532;  but  in  Slocumb  v.  Railway,  57  Iowa  675,  the  doc- 
trine that  property  taken  for  the  public*  use  cannot  be  en- 
croached on  by  the  abutting  owner  so  as  to  deprive  the  rail- 
road company  of  title,  save  by  appropriation  absolutely  in- 
consistent with  such  use  when  needed,  finds  approval.  This 
doctrine  is  quite  as  applicable  to  depot  ground  as  right  of 
way  where  condemned  for  such  use  or  actually  occupied  for 
that  purpose.  The  difference  to  be  noted  is  this :  The  stat- 
ute determines  the  width  of  a  right  of  way,  while  the  extent 
of  depot  ground  depends  on  the  necessities  of  the  company." 

The  court  emphasized  the  fact  that  the  land  in  contro- 
versy had  never  been  devoted  to  public  use,  and  it  was  not 
shown  that  same  would  ever  be  needed  by  the  plaintiff  in 
the  transaction  of  its  business,  and,  therefore,  the  doctrine 
of  the  Slocumb  case  was  not  applicable. 

The  court,  in  Iowa  Cent.  R.  Co.  v.  Homan,  supra,  said : 

"In  the  case  at  bar,  as  already  indicated,  the  company 
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never  made  any  use  of  the  strip  in  controversy,  public  or 
otherwise.  *  *  *  There  is  no  attempt  made  in  the  evi- 
dence to  show  that  the  company  will  have  any  public  use  for 
this  strip  in  the  future.  It  is  said  in  argument*  that  the 
company  needs  it  for  the  purpose  of  trimming  or  cutting 
trees  thereon  which  obstruct  the  view  of  the  railway  cross- 
ing. Plaintiff  offered  no  evidence,  however,  on  that  subject. 
We  have,  therefore,  a  clear  case,  not  only  of  want  of  actual 
possession,  but  an  absence  of  necessity  for  public  use,  either 
past  or  future.  And  we  see  no  way  to  distinguish  the  case 
from  the  Hariken  case,  supra." 

The  decision  in  the  above  case  was  by  a  divided  court, 
the  division,  however,  turning  upon  the  question  whether 
the  doctrine  of  the  Slocumb  and  other  cases  was  applicable 
to  the  facts  under  consideration,  and  not  upon  a  difference 
in  opinion  as  to  the  soundness  of  the  holding  in  the  Sloowmb 
case.  The  decision  of  the  court  in  the  Helmick  case  is  not 
inconsistent  with  the  doctrine  of  the  above  cases.  It  must 
be  read  and  analyzed  with  reference  to  the  peculiar  facts 
involved.  The  conclusion  reached  by  the  court  is  entirely 
sound. 

There  is  little  controversy  in  the  facts  in  the  case  at 
bar,  but  it  is  vigorously  insisted  by  counsel  for  appellee 
that  the  evidence  offered  to  show  the  alleged  dangerous 
character  of  the  crossing  and  that  the  disputed  strip  was 
necessary  in  the  operation  of  appellant's  road  is  wholly  im- 
material. The  deed  in  Barlow  v.  Chicago,  R.  I.  d  P.  R.  Co.. 
supra,  contained  provisions  similar  to  those  in  the  deed 
conveying  the  right  of  way  to  defendant.  The  court  in  that 
case  held  that  the  legal  effect  of  the  instrument  was  to  con- 
vey only  a  right  of  way.  The  trees,  consisting  of  cherry, 
plum,  and  maple,  were  planted  in  1893.  For  several  years, 
the  defendant's  employees  cut  the  overhanging  branches,  so 
as  to  remove  the  obstruction,  so  far  as  possible,  without 
cutting  the  trees.    That  the  trees  materially  obstructed  the 
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view  of  an  approaching  north-bound  train  at  the  highway 
crossing  is  apparent  from  the  evidence;  and,  it  need  not 
be  added,  this  necessarily  contributed,  to  some  extent  at 
least,  to  render  the  crossing  more  dangerous.  Railway  com- 
panies are  not  required  to  fence  their  right  of  way  in  this 
state,  but  only  their  tracks.  Section  2067,  Supplement  to 
the  Code,  1913.  The  requirement  of  the  statute  that  their 
tracks  be  fenced  is  intended  for  the  protection  of  stock,  and 
the  right  of  defendant  to  the  use  of  its  entire  right  of  way, 
whenever  the  same  becomes  necessary  in  the  operation  of  its 
road  or  the  transaction  of  its  business,  is  not  in  any  way 
affected  thereby.  In  fact,  a  railroad  company  commonly 
uses,  especially  where  there  is  but  a  single  track,  only  a 
small  part  of  its  right  of  way,  but  it  is  given  the  right  by 
statute  to  the  use  of  a  strip  100  feet  in  width,  if  necessary, 
in  the  transaction  of  its  business.  The  evidence,  however,  in 
this  case  shows  that  the  right  of  way  at  the  place  in  question 
was  but  50  feet  in  width.  It  is  not  contended  that  the  dis- 
puted strip  is  not  a  part  of  the  right  of  way  granted  to  de- 
fendant. The  doctrine  announced  in  the  Barlow  case  has 
been  consistently  adhered  to  from  the  time  of  its  announce- 
ment to  the  present  day.  A  clear  distinction  exists  between 
the  facts  in  the  cases  in  which  the  doctrine  of  the  Barlow 
and  Slocumb  cases  was  not  applied,  and  the  facts  in  the  case 
at  bar.  The  possession  of  plaintiff  and  her  grantors  was 
clearly  permissive  only,  and  was  not  adverse  to  the  defend- 
ant nor  inconsistent  with  its  right  to  the  use  thereof  when- 
ever the  public  safety  and  the  operation  of  its  road  and  the 
transaction  of  its  business  rendered  the  occupation  thereof 
necessary.  The  evidence  offered  by  defendant  upon  this 
question  was,  therefore,  material  and  competent. 

So  far  as  the  evidence  discloses,  the  attempt  upon  the 
part  of  the  employees  of  defendant  to  erect  a  right  of  way 
fence  50  feet  west  of  the  center  of  its  track,  while  Miles 
owned  the  land,  was  made  upon  the  belief  that  the  right  of 
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way  was  100  feet  in  width,  and  that  the  fence  was  recon- 
structed upon  the  original  line,  without  measurement  or 
survey  to  determine  the  exact  line.  Evidently,  the  fence 
gang  rebuilt  the  fence  upon  the  original  line  because  it 
could  not  be  removed  as  contemplated,  and  not  in  recogni- 
tion of  some  pretended  claim. on  the  part  of  Miles  to  the 
ownership  of  the  disputed  tract. 

It  appears  from  the  evidence  that  one  of  the  fruit  trees 
destroyed  was  upon  premises  belonging  to  plaintiff.  The 
evidence  relates  to  the  damages  claimed  by  plaintiff  on  ac- 
count of  the  removal  of  the  tree  in  question,  and  the  large 
number  of  trees  from  the  disputed  strip.  We  are,  therefore, 
unable  to  determine  the  extent  of  plaintiff's  damages  on 
account  of  the  removal  of  the  tree  from  her  premises.  The 
decree  of  the  court  below,  for  the  reasons  above  pointed 
out,  must  be  reversed,  but  the  cause  will  be  remanded"  to  the 
district  court  for  further  proceedings  in  harmony  with  this 
opinion,  to  determine  plaintiff's  damages. — Reversed  and 
remanded. 

Ladd,  Gaynor,  and  Salinger,  JJ.,  concur. 

Weaver,  J.  (dissenting).  I.  I  am  persuaded  that  the 
foregoing  opinion  is  out  of  harmony  with  our  precedents, 
and  is  unsound  in  principle.  The  case  of  Barlow  t\  Chicago, 
R.  I.  &  P.  R.  Co.,  29  Towa  276,  does  not  appear  to  be  in  point. 
There,  the  landowner  had  sold  and  conveyed  a  right  of  way 
for  a  projected  railway,  and  there  was  nothing  in  the  con- 
veyance limiting  or  prescribing  the  time  within  which  the 
grantee  should  take  possession  or  build  the  road.  Later, 
and  after  several  years,  the  grantee  of  the  easement  con- 
veyed it  to  another  company,  which  took  possession  and  used 
it.  The  owner  of  the  land  from  which  the  right  of  way 
had  been  carved  out,  taking  the  position  that,  because  of  the 
delay  in  constructing  the  road,  the  easement  had  been  lost 
by  non-user,  brought  an  action  to  recover  damages  on  ac- 
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count  of  the  taking  of  the  right  of  way  by  the  second  com- 
pany. The  court  expressly  found  that  there  had  been  no 
adverse  possession  of  the  right  of  way,  and  that  a  mere 
non-user  did  not*work  a  loss  or  forfeiture  of  the  easement. 
It  did  not  hold  that  there  could  be  no  loss  of  such  an  ease- 
ment by  adverse  possession  under  any  circumstances,  and 
indeed,  under  the  record  as  there  made,  such  a  holding 
would  have  been  dictum.  The  case  presented  no  question 
of  disputed  boundary  lines  or  of  acquiescence  in  any  given 
line,  and  its  decision  has  little,  if  any,  value  in  determining 
the  rights  of  the  parties  to  the  present  controversy.  The 
case  of  ftlocunib  v.  C,  B.  &  Q.  R.  Co.,  57  Iowa  675,  cited  by 
the  appellant,  is  more  relevant  upon  the  issue  of  adverse 
possession;  and,  under  the  peculiar  facts  of  that  case,  and 
as  explained  and  applied  in  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Hankett,  140  Iowa  372,  and  Helmick  v.  Davenport,  R.  I.  d 
N.  W.  R.  Co.,  174  Iowa  558,  its  authority  is  still  recognized. 
It  may  be  said  of  it,  however,  as  we  have  noted  with  refer- 
ence to  the  Barlow  case,  that  it  does  not  hold  that  a  right 
of  way  easement  may  not  be  lost  by  adverse  possession,  but 
rather,  that  no  possession  or  use  will  be  considered  adverse 
which  is  not  clearly  inconsistent  with  the  right  of  the  rail- 
way company  to  occupy  the  whole  right  of  way  when  it 
elects  to  exercise  such  right.  The  opinion  in  Chicago,  M.  & 
St.  P.  R.  Co.  v.  Snyder,  120  Iowa  532,  states  the  doctrine 
with  the  same  limitation :  that  is,  that  possession  taken  of 
part  of  a  right  of  way  by  an  adjoining  owner  will  not  be 
adverse  "unless  there  is  some  unequivocal  act  on  his  part 
brought  home  to  the  knowledge  of  the  railroad  company  in- 
dicating a  hostile  intent."  In  neither  the  Barlow,  Slocum, 
nor  Snyder  cases  is  any  reference  made  to  the  doctrine  of 
location  of  boundaries  by  acquiescence,  which,  in  later 
years,  has  been  one  of  the  most  important  subjects  of  in- 
quiry in  adjudicating  disputed  boundary  lines.  Indeed, 
the  present  prevailing  rule  with  reference  thereto  had  its 
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first  explicit  recognition  in  this  state  in  Chapter  8  of  the 
Laws  of  the  Fifteenth  General  Assembly,  providing  for  an 
action  pr  proceeding  "to  establish  disputed  corners  and 
boundaries,"  since  embodied  in  Chapter  5,  Title  XXI,  of  the 
Code  of  1897.  For  a  considerable  period  after  this  enact- 
ment, no  special  consideration  of  the  question  was  had  by 
this  court;  and  in  the  course  of  time,  when  the  rule  of 
Grube  v.  Wells,  34  Iowa  148,  holding,  in  effect,  that  the  stat 
ute  of  limitations  would  never  run  in  favor  of  a  landowner 

* 

who  extends  his  possession  beyond  the  boundary  by  mistake, 
was  found  to  be  capable  of  producing  absurd  results,  if  not 
applied  with  discrimination,  the  court,  in  MUler  v.  Mills 
County,  111  Iowa  G54,  went  into  a  thorough  discussion  of  the 
subject,  and  it  was  explicitly  ruled  that,  where  owners  of  ad- 
joining tracts  expressly  or  tacitly  recognize  a  given  line  or 
fence  as  a  true  boundary  between  them,  and  for  ten  years 
have  occupied  up  to  such  line,  asserting  no  claim  to  any 
land  beyond  it,  it  is  to  be  regarded  as  the  true  line,  al- 
though it  may  be  demonstrable  that  it  is  not  the  line  of  the 
government  survey.  The  rule  so  stated  was  deduced  as  a 
logical  result  of  principles  which  had  found  approval  in 
some  of  our  prior  decisions,  and  much  direct  authority  for 
it  was  cited  from  the  courts  of  other  states,  though  the  stat- 
ute to  which  I  have  referred  was  not  mentioned.  Rince 
the  announcement  of  that  decision,  it  has  been  cited  and 
followed  bv  us  in  cases  too  numerous  and  too  familiar  to 
call  for  specific  mention.  The  first  precedent  citing  and 
applying  this  rule  to  a  disputed  boundary  between  railway 
property  and  an  adjacent  owner  is  Chicago,  M.  &  St.  P.  R. 
C(f.  v.  Hanken,  140  Iowa  372.  The  opinion  in  that  case  was 
prepared  by  Mr.  Justice  Ladd,  who  also  wrote  the  Millar 
case.  The  action  was  brought  by  a  railway  company  to 
exclude  several  different  persons  from  certain  tracts  of  land 
claimed  by  the  plaintiff  as  part  of  its  station  grounds;  and 
the  defendants,  in  resistance  to  such  claim,  pleaded  both 
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the  statute  of  limitations  and  the  alleged  acquiescence  of 
both  parties  in  the  boundary  claimed  by  the  defendants  for 
more  than  ten  years.  The  opinion  finds  that  the  plea  of 
adverse  possession  was  not  sustained  by  the  proof,  but  that 
the  defense  of  acquiescence  had  been  fully  established.  In 
so  holding,  the  court  says: 

"The  inference  of  an  agreement  upon  a  boundary  does 
not  arise  from  the  obligation  to  fence  or  otherwise  make 
the  division  line,  though  this  may  add  strength  thereto,  but 
from  the  fact  that  one  or  both  the  adjoining  owners  have, 
in  fact,  defined  such  line  by  erecting  a  fence  or  other  monu- 
ment thereon,  and  both  have  treated  the  same  as  fixing  the 
boundary  between  them  for  such  length  of  time  that  neither 
ought  to  be  heard  to  deny  that  it  is,  in  fact,  what  both  by 
their  conduct  have  declared  it." 

We  next  find  the  question  raised  in  Helmick  v.  Daven- 
port, R.  I.  &  N.  W.  R.  Co.,  174  Iowa  558.  There,  as  in  the 
Hanken  case,  the  plea  of  adverse  possession  was  subordinat 
ed  to  that  of  acquiescence.  In  that  case,  as  in  this,  the  dis- 
pute was  over  a  narrow  strip  of  land ;  and  while  the  defense 
of  adverse  possession  was  discussed,  and  apparently  thought 
to  be  good,  the  plea  of  acquiescence  was  held  to  have  been 
well  sustained.  In  this  connection,  the  opinion  quotes  from 
the  Hanken  case  the  following,  which  is  also  very  appropri- 
ate to  the  facts  in  the  present  record : 

"Even  though  neither  defendants  nor  plaintiff  were 
bound  to  erect  the  division  fences,  thev  were  erected  and 
have  been  maintained ;  and  this  was  notice  to  all  of  them 
of  the  claim  that  they  marked  the  boundary  between  the 
depot  grtmnds  and  the  several  lots.  No  objection  was 
raised  thereto  for  more  than  20  years,  and  from  its  long 
silence,  plaintiff  [the  railway  company]  must  he  presumed 
to  have  acquiesced  in  this  claim.1' 

The  parties  to  this  case  did  put  up  a  fence  between 
them;  they  did  occupy  to  the  fence  on  either  side;  plaintiff 
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did  work  upon  and  improve  the  narrow  strip  on  her  side  in 
a  manner  clearly  indicating  her  claim  of  right  to  the  land. 
This  was  done  under  the  eye  of  the  railroad  company  for 
15  years  or  more,  and  the  company  manifested  its  acqui- 
escence in  her  claim,  not  only  by  its  prolonged  silence,  but 
also  by  its  act  in  cutting  for  several  years  the  branches  of 
plaintiff's  trees  which  overhung  the  right  of  way  from  her 
enclosure.  That  is,  instead  of  removing  the  trees  entirely, 
— which,  if  the  company's  claim  as  now  made  is  correct,  it 
could  have  done, — it  trimmed  back  only  the  branches  which 
overhung  its  undisputed  right  of  way,  an  act  in  perfect 
keeping  with  a  recognition  of  her  ownership  up  to  the  fence. 
That  there  was  a  mutual  and  entire  acquiescence  in  the  line 
as  marked  by  the  fence  is  scarcely  open  to  doubt. 

II.  Is  there  anything  in  our  written  or  unwritten  law 
which  exempts  a  railway  company  from  the  effect  of  its 
acquiescence  in  a  boundary  line?  I  have  no  hesitation  in 
saying  there  is  not.  While  the  law  permits  a  company  to 
condemn  a  right  of  way  up  to  100  feet  in  width,  the  com- 
pany is  under  no  obligation  to  acquire  or  maintain  it  up  to 
any  given  width.  The  provision  for  100  feet  is  simply  a 
limit  beyond  which  the  company  has  no  right  to  condemn. 
There  is  no  minimum  limit  in  the  statute.  If  this  company 
had  sold  or  quitclaimed  that  four-foot  strip  to  the  plaintiff, 
would  not  her  title  be  unimpeachable  against  any  further 
claim  of  right  or  title  in  her  grantor?  If  the  boundary  be- 
tween her  property  and  the  company's  right  of  way  had 
been  in  dispute  or  uncertain,  and  they  had  entered  into  a 
contract  that  the  line  of  the  fence  now  on  the  ground  should 
be  accepted  as  the  true  line,  and  thereupon  both  parties  had 
adjusted  the  possession  and  use  of  their  premises  to  cor- 
respond to  such  line,  could  either  party  at  will  repudiate 
the  agreement?  These  questions  answer  themselves,  and 
every  lawyer  will  say,  without  hesitation,  that  such  a  deed 
would  be  effective,  and  such  an  agreement  enforcible.     If 
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this  be  true,  why,  then,  would  not  the  same  parties  be  bound 
by  their  acquiescence  in  a  boundary  line  in  the  same  man- 
ner and  to  the  same  extent  that  the  respective  owners  of 
adjoining  farms  or  adjoining  town  lots  conclusively  bind 
themselves  to  a  boundary  in  which  they  have  acquiesced 
for  more  than  ten  years? 

I  can  see  no  ground  upon  which  to  say  that  the  trial 
court  erred  in  its  conclusion.  The  showing  that  the  high- 
way crossing  is  made  dangerous  by  the  presence  of  plain- 
tiffs trees  on  the  strip  in  controversy,  or  that  the  growth 
of  the  company's  business  makes  the  use  of  this  strip  de- 
sirable in  the  operation  of  its  ijoad,  appears  to  me  wholly 
irrelevant.  They  constitute,  perhaps,  good  reasons  for  say 
ing  that  appellant  ought  not  to  acquiesce  in  the  existing 
line,  but  they  are  not  evidence  that  it  did  not  acquiesce.  In 
my  judgment,  the  case  is  one  for  affirmance. 

Preston,  C.  J.,  and  Evans-,  J.,  concur. 

Supplemental  Opinion. 

Stevens,  J. — Appellee,  in  her  petition  for  rehearing, 
contends  that  the  conclusion  reached  by  the  majority  in 
this  case  is  in  conflict  with  the  holding  of  the  court  in  Hel- 
wick  v.  Davenport,  R.  I.  &  N.  W.  R.  Co.,  174  Iowa  558.  The 
view  of  appellee  is  substantially  expressed  in  the  dissenting 
opinion  of  Mr.  Justice  Weaver,  which  was  'concurred  in  by 
two  other  members  of  the  court.  The  majority  of  the  court, 
however,  adhere  to  the  view  expressed  in  our  former  opin- 
ion in  this  case;  and,  in  so  far  as  the  holding  in  Heimlich 
v.  Davenport,  R.  I.  &  N.  W.  R.  Co.  is  in  conflict  with  the 
conclusion  therein  announced,  it  is  overruled.  The  follow- 
ing portion  of  the  majority  opinion  in  this  case  is  with- 
drawn : 

"The  decision  of  the  court  in  the  Eelmich  case  is  not 
inconsistent  with  the  doctrine  of  the  above  cases." 
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With  this  supplement  to  our  former  opinion,  the  peti- 
tion for  rehearing  is  overruled. 


William  Breiholz  et  al.,  Appellants,  v.  Board  op  Super- 
visors op  Pocahontas  County  et  al.,  Appellees. 

DRAINS:     Establishment  and  Maintenance — Repairs — Notice.  Where 

1  a  drainage  district  has  been  fully  organized,  and  a  system  of 
drainage  has  been  established  and  completed,  the  board  of  su- 
pervisors may  let  the  contract  for  cleaning  and  repairing 
ditches,  although  provision  is  also  made  for  increasing  the 
depth  in  certain  places,  and  increasing  the  slope  of  the  banks 
in  others,  without  notice  to  the  property  owners,  or  advertise- 
ment or  competitive  bids.  Sec.  1989-a21,  Code  Supp.,  1913,  im- 
poses no  duty  of  giving  notice  in  advance  of  each  separate  work 
or  repair,  or  to  advertise  the  same  for  competitive  bids,  except 
as  implied  in  the  proviso  at  the  end  of  the  section,  seemingly 
recognizing  such  a  necessity  where  additional  right  of  way  is 
to  be  taken,  which  reservation  is  sufficient  to  obviate  any  pos- 
sible  objection  on  constitutional  grounds. 

DRAINS:     Establishment  and  Maintenance — Enlarging  Ditch.    Sec. 

2  1989-all,  Code  Supp.,  1913,  is  expressly  limited  to  changes 
sought  to  be  effected  in  dimensions  and  location  of  drainage 
ditch  after  district  is  established,  and  before  its  completion, 
and  does  not  in  any  manner  supersede  Sec.  1989-a21,  Code 
Supp.,  1913,  or  limit  or  control  the  authority  vested  in  the 
supervisors  under  that  section  to  enlarge,  re-open,  deepen,  wid- 
en and  straighten  the  ditch. 

DRAINS:     Assessment  of  Benefits — Objections.    Evidence  reviewed, 

3  and  objection  that  all  the  lands  in  the  drainage  district  were 
not  benefited  alike,  and  therefore  the  assessments  were  in- 
equitable, held  to  be  without  merit. 

DRAINS:    Assessment  of  Benefits — Presumptions.    A  drainage  sys- 

4  tern,  once  established  and  completed,  is  an  improvement  from 
which  the  district  as  a  whole  is  presumed  to  receive  a  benefit. 

-    Appeal  from  Pocahontas  District  Court. — D.  F.  Coylb, 

Judge. 
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July  10,  1919. 

Action  in  equity  for  the  cancellation  of  assessments 
levied  upon  the  lands  of  the  plaintiffs  for  the  alleged  expense 
or  cost  of  maintenance,  cleaning,  and  repairing  of  certain 
drainage  ditches.  On  trial,  the  district  court  dismissed  the 
bill,  and  plaintiffs  appeal. — Affirmed. 

T.  F.  Lynch  and  Kenyon,  Kelleher  &  Hanson,  for  ap- 
pellants. 

F.  C.  Qilchrist  and  Healy  &  Faville,  for  appellees. 

Weaver,  J. — Much  is  said  in  the  pleadings  that  is  not 
necessary  to  an  understanding  of  the  issues  in  this  case. 
Briefly  stated,  it  is  conceded,  or  shown  without  controversy, 
that,  in  the  year  1907,  a  drainage  district  known  as  "No. 
29''  was  established  in  Pocahontas  County,  and  the  district 
was  improved  by  the  construction  of  a  drainage  system  com- 
posed of  a  certain  main,  with  other  laterals  or  branches. 
While  some  of  these  drains  were  of  the  closed  or  tile  pat- 
tern, a  large  proportion  thereof  was  open.  In  the  year  1910, 
the  engineer  in  charge  of  the  district  reported  to  the  board 
of  supervisors  that  a  certain  portion  of  the  open  main  ditch, 
and  one  or  more  of  the  branches,  had  become  filled  with 
silt  or  sediment,  to  an  extent  making  it  necessary  or  proper 
to  clean  the  obstructed  channels.  He  estimated  the  nec- 
essary excavation  at  5,500  yards.  Nothing  seems  to  have 
been  done  with  reference  to  this  report  during  that  year, 
or  until  March,  1911,  when  the  engineer  brought  up  the  sub- 
ject anew,  but  this  time  recommending  a  more  extensive 
cleaning  and  repairing  of  the  open  ditches  in  the  district, 
and  estimating  the  entire  excavation  at  about  4,500  cubic 
yards.  Acting  on  this  report  and  approving  it,  the  board 
voted  to  employ  S.  F.  Hiatt  to  do  the  work,  being  approx- 
imately 7,317  yards,  at  30  cents,  in  the  upper  part  of  the 
district,  36,104  yards,  at  28  cents,  in  the  lower  part,  and 
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936  yards  in  what  is  known  as  "Branch  A."  A  contract  to 
this  effect  was  then  made  between  the  county  auditor  and 
Hiatt.  The  letting  of  the  contract  was  not  advertised,  and 
was  not  offered  for  bids.  Proceeding  under  the  contract, 
Hiatt  performed  the  work,  and  the  cost  or  expense  so  in- 
curred was,  by  order  of  the  board,  assessed  against  all  the 
lands  within  the  district,  in  proportion  to  their  assessment 
for  the  original  construction  of  the  system.  The  plaintiffs 
own  tracts  of  land  affected  by  this  assessment,  and  bring 
this  action  to  have  the  same  adjudged  invalid,  and  the  lien 
thereof  vacated  and  removed. 

Hiatt  was  made  a  defendant,  and  by  proper  pleading 
he  asked  that  his  right  to  the  agreed  compensation  be  con- 
firmed.    The  theory   upon  which   plaintiffs   demand  relief 

is  that  the  work  actually  contracted  for  and. 
i.  drains:  estab-    performed  was  not,  in  anv  proper  sense  of 

llshment    and        *  >  .     r      r 

maintenance :       the  term,  a  work  of  repair  upon  the  existing 
notice,  system,  but  rather  in  the  nature  of  an  orig- 

inal or  independent  improvement,  which  the 
supervisors  could  not  lawfully  establish  or  order  except  up- 
on notice  to  the  property  owners,  and  that  they  could  not 
lawfully  contract  for  its  construction,  except  upon  due  ad- 
vertisement,  and  upon  competitive  bids.  And  this,  in  brief, 
is  what  we  understand  to  be  the  central  proposition  upon 
which  the  result  of  this  litigation  turns. 

The  trial  court,  after  hearing  the  evidence,  entered  a  de- 
cree adjudging  the  equities  to  be  with  defendants;  that  the 
board  of  supervisors  had  complied  with  the  law  in  letting 
the  contract  to  Hiatt;  and  that  Hiatt  had  performed  his 
part  of  the  agreement,  and  was  entitled  to  a  compliance 
with  such  contract  on  the  part  of  the  board  of  supervisors 
and  the  countv  auditor. 

To  ascertain  the  nature  of  the  work  contemplated,  we 
turn  to  the  written  contract  entered  into  with  Hiatt,  and 
find  it  there  recited  that  he  agreed  uto  deepen,  clean,  re- 
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open,  and  repair  said  Drainage  District  No.  29  from  Station 
Zero  to  Station  37  in  the  manner -and  to  the  proportionate 
depth  and  width  as  specified  in  the  report  of  W.  B.  War- 
rington, filed  March  11,  1911;  and  from  Station  37  to  Sta- 
tion 87 ;  from  Station  87  to  Station  170 ;  from  Station  170 
to  Station  250;  the  above  approximating  about  35,168 
yards,  herein  called  the  lower  end  of  said  district;  also,  in 
addition  to  the  above  work  in  the  lower  end  of  the  district, 
the  second  party  agrees  to  clean,  reopen,  and  repair  Branch 
A  from  Station  Zero  to  Station  23  *  *  *  approximating 
936  cubic  yards  *  *  *  and  to  clean,  reopen,  deepen, 
and  repair  said  drainage  improvement  from  Station  402  to 
Station  500,  approximating  about  7,317  cubic  yards,  and 
herein  called  the  upper  end  of  said  district."  Other  provi- 
sions of  the  writing  relate  to  matters  of  detail,  not  bearing 
materially  upon  the  issues  in  the  case. 

The  engineer's  report  and  recommendation,  upon  which 
the  board  acted  in  letting  the  contract,  do  not  appear  to  be 
embodied  in  the  record;  and,  the  engineer  making  it  being 
since  deceased,  we  do  not  have  the  advantage  of  his  testi- 
mony; but  it  may  be  presumed  that  the  contract  as  made 
with  Hiatt  is  in  substantial  accord  with  such  recommen- 
dation.  The  work  was  done  under  the  supervision  of  the 
county's  engineer;  and  the  testimony  tends  to  show  that, 
in  so  doing,  the  contractor  not  only  took  out  the  sediment 
with  which  the  ditches  had,  to  a  greater  or  less  extent,  be- 
come filled  or  obstructed,  but,  under  the  direction  of  the 
engineer,  or  in  pursuance  of  the  plans  furnished  by  him, 
the  contractor  also,  in  certain  places,  increased  the  depth 
of  the  excavation  below  its  original  grade,  and  in  other 
places  sought  to  insure  greater  permanency  of  the  banks  of 
the  ditch  by  increasing  their  slope,  and  to  that  extent  in- 
creased the  original  width  of  the  channel.  There  is  also  evi- 
dence of  some  original  excavation  at  the  outlet. 

Tt  further  appears  that  the  contractor  extended  an  ex- 
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oavatiou  beyond  the  district  limits  a  short  distance,  in  or- 
der to  facilitate  the  successful  operation  of  the  drainage, 
system;  Trnt  for  this  work,  he  testifies  that  he  neither  asked 
nor  received  compensation,  and  his  statement  does  not  ap- 
pear to  be  disputed. 

The  witnesses  generally  agree  that  the  ditches  had  be- 
come filled  and  obstructed  to  a  degree  rendering  it.  neces- 
sary, or  at  least  appropriate,  that  they  should  be  cleaned 
out  and  repaired,  if  they  were  to  be  of  real  benefit  to  the 
lands  of  the  district ;  and  it  is  also  reasonably  certain  that, 
when  this  work  was  completed,  the  ditches  were,  in  part  at 
least,  somewhat  deeper  and  wider  than  they  were  as  orig- 
inally constructed.  No  witness  undertakes  to  say  that  the 
work  done  was  uncalled  for,  or  did  not  constitute  a  sub- 
stantial betterment  of  the  drainage  system;  but  there  is 
some  evidence  to  the  effect  that  the  compensation  to  the  con- 
tractor, as  fixed  in  the  agreement,  was  in  excess  of  its  fair 
value.  The  charge  in  the  plaintiff's  petition^  and  repeated 
in  argument,  that  the  work  contracted  for  and,  done  includ- 
ed a  lengthening  or  extension  of  the  ditch  or  ditches  be- 
yond their  original  dimensions,  is  not  justified  by  the  rec- 
ord; but,  as  we  have  said,  it  is  to  be  conceded  that  the 
channels  were  not  only  reopened,  cleaned,  and  emptied  of 
silt  and  obstructions,  but  were,  to  s6me  extent,  materially 
deepened. 

Such  being,  in  pgrt,  the  nature  of  the  work  contracted 
for  and  done,  the  material-  legal  inquiry  is  whether,  under 
the  provisions  of  the  statute,  the  board  was  authorized  to 
undertake  it  without  notice  to  the  property  owners,  or  to 
let  the  contract  except  upon  competitive  bidding. 

If  we  will  bear  in  mind  that  this  work  here  done  was 
in  a  drainage  district,  the  organization  of  which  had  been 
perfected  for  several  years,  and  that  the  drainage  improve- 
ments contemplated  in  such  organization  had  been  fully 
completed  long  before  the  extension  of  this  contract  to  re- 
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open,  clean,  and  deepen  the  ditches,  there  need  be  no  doubt 
or  confusion  as  to  the  effect  of  the  statute.  The  misunder- 
standing which  seems  to  have  existed  concerning  the  pro- 
visions of  Sections  1989-all  and  1989-a21.  Code  Supple- 
ment, 1913,  and  to  which,  perhaps,  a  decision  or  two  by  this 
court  has  contributed,  has  arisen  bv  failure  to  notice  the 
distinction  between  the  conditions  calling  for  their  appli- 
cation. 

The  first  of  these  sections,  1989-all,  prescribes  the  pro- 
cedure, to  be  followed  when,  after  the  establishment  of  the 
district,  "and  before  the  completion  of  the  drainage  im- 
provements therein"  it  becomes  apparent  that  a  levee  or 
drain  should  be  enlarged,  deepened,  or  otherwise  changed, 
and  provides  that  the  board  may  authorize  such  change  by 
resolution,  subject  to  the  provision  that,  if  such  change 
operates  to  increase  the  burden  upon  any  property,  notice 
of  the  proposed  alteration  shall  be  given  the  owner  or  own- 
ers so  affected,  and  opportunity  afforded  them  to  present 
their  claims  for  damages. 

But,  by  the  other  section,  1989-a21,  provision  is  made 
for  the  maintenance  "and  care  of  the  drainage  system  after 
the  "district  shall  have  been  established  and  the  improve- 
ment constructed"  For  that  purpose,  it  is  there  provided 
that  the  improvement  "shall  at  all  times  be  under  the  con- 
trol and  supervision  of  the  board  of  supervisors  and  it  shall 
be  the  duty  of  the  board  to  k-cep  the  mme  in  rejxiir  and  for 
that  purpose  they  may  cause  the  same  to  be  enlarged,  re- 
opened, deepened,  widened,  straightened  or  lengthetied  for 
a  better  outlet."  The  cost  of  such  repairs  and  changes  is 
to  be  paid  from  the  drainage  fund  of  the  district  or  by  as- 
sessing it  upon  the  lands  in  the  same  .proportion  that  the 
cost  of  the  original  construction  was  assessed,  except  where 
additional  right  of  way  is  taken;  and  in  sueh  case,  the 
board  must  proceed  as  the  statute  provides  for  establishing 
an  original  improvement. 


July  1919J         Breiholz  v.  Board  of  Supervisors.        1153 

The  reason  for  the  distinction  made  by  these  sections 
is  quite  obvious.  The  first  prevents  the  acquiring  of  any 
undue  advantage  over  the  property  owners  in  the  establish- 
ment of  a  district,  by  laying  out  a  plan  of  improvement  to 
which  they  may  be  willing  to  accede,  and  for  which  they 
may  claim  little  or  no  damage,  and  then,  by  a  mere  resolu- 
tion of  the  board,  increasing  their  burden  by  adopting  a 
materially  different  plan,  to  which  they  have  had  no  op- 
portunity to  object.  A  very  different  situation  is  presented, 
however,  where  a  district  has  been  fully  organized,  and  a 
system  of  drainage  has  been  established  and  completed. 

In  the  nature  of  things,  and  especially  with  open  ditch- 
es having  but  slight  natural  slopes  or  grades,  the  duty 
should  rest  upon  some  responsible  officer  or  board  to  see 
that  they  are  kept  open  and  in  repair,  and  if  they  do  not 
work  efficiently,  to  cause  the  removal  of  the  difficulty,  if 
practicable. 

This  responsibility,  Section  1989-a21  places  upon  the 
board  of  supervisors.  The  duty  is  one  which  is  continuous, 
calling  for  supervision  from  day  to  day  and  month  to  month, 
or,  in  the  language  of  the  statute,  "at  all  times."  The  work 
to  be  done  may  involve  considerable  expense,  or  it  may  be 
a  succession  of  petty  repairs,  each  of  which  is  comparative- 
ly inexpensive.  To  require  that  in  each  case  the  board  must 
advertise  the  job  and  seek  the  lowest  bidder  would  be  to 
hamper  and  prevent  its  efficient  action,  without  any  cor- 
responding benefit  to  the  public.  It  is  not  at  all  strange 
that  a  drainage  system,  once  completed  and  put  to  practical 
use,  should  develop,  here  and  there,  a  defect;  and  if  such 
defect  can  be  remedied  or  the  efficiency  of  the  system  be  in- 
creased by  lowering  the  bottom  of  the  channel  at  some  point, 
or  by  widening  the  cut  in  another  place,  the  right  of  the 
board  to  which  the  duty  of  care  and  maintenance  is  com- 
mitted, to  do  what  ought  to  be  done  to  that  end,  ought  not 
to  be  unreasonablv  restricted. 

Vol.    186    I  a.— 73. 
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The  contract  between  the  board  and  Hiatt,  to  which  the 
plaintiffs  object,  appears  to  be  fairly  and  clearly  wTithin  the 
scope  of  the  power  and  responsibility  conferred  by  this  sec- 
tion. Even  if  the  terms  of  the  contract  be  as  broad  and 
comprehensive  as  plaintiffs  say  they  are,  they  are  still  not 
in  excess  of  the  authority  expressly  given  to  "enlarge,  re- 
open, deepen,  widen,  and  straighten''  the  completed  ditches, 
for  the  purpose  of  keeping  them  in  repair  and  maintaining 
them  in  efficient  working  orderf  The  statute  imposes  no 
duty  to  give  notice  in  advance  of  each  separate  work  of  re- 
pair,  or  to  advertise  the  same  for  competitive  bids,  except, 
perhaps,  as  may  be  implied  in  the  proviso  at  the  end  of  the 
section,  which  seems  to  recognize  such  necessity  where  ad- 
ditional right  of  way  is  to  be  taken ;  and  this  reservation  is 
sufficient,  in  our  judgment,  to  obviate  any  possible  objection 
on  constitutional  grounds. 

Appellants  place  chief  reliance  upon  the  decision  by 
the  court  in  Lade  i\  Board  of  Supennsors,  183  Iowa  1026; 
and  in  candor  we  must  say  that,  if  we  are  to  construe  some 
of  the  language  there  employed  according  to  its  literal 
terms,  as  a  statement  of  the  law  as  it  now  exists,  it  is  out 
of  harmony  with  the  views  hereinbefore  expressed.  For 
example,  the  opinion  in  the  cited  case  says  that: 

"While  it  is  true  the  board  of  supervisors  has  authori- 
ty to  have  an  existing  ditch  widened  and  deepened  and  make 
the  assessment  for  the  costs  thereof,  this  may  be  done  only 
if  notice  be  given ;  and  none  was  given.  See  Code  Supple- 
ment, 1907,  Section  1989-all,  as  amended  by  Section  10, 
Chapter  118,  Acts  of  the  Thirty-third  General  Assembly, 
and  Section  4,  Chapter  87,  Acts  of  the  Thirty-fourth  Gen- 
eral Assembly." 

Now,  if  the  assessment  wrhich  was  there  under  consid- 
eration had  been  made  while  the  amendment  provided  by 
Section  10  of  Chapter  118  of  the  Acts  of  the  Thirty-third 
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General  Assembly  was  in  force,  the  state- 
2.  drains:  estab-    ment  as  to  the  effect  of  such  amendment 

lishment    and 

maintenance:       to  invalidate  that  assessment  need  not  be 

enlarging 

ditch.  questioned;     but,    by    a   later   amendment, 

which  is  embodied  in  the  present  Code  Sup- 
plement of  1913,  the  section  referred  to,  1989-all,  is  expressly 
limited  to  changes  sought  to  be  effected  in  the  dimensions 
and  location  of  the  ditch  after  the  district  is  established, 
"and  before  the  completion  of  the  drainage  improvements 
therein,"  and  does  not  in  any  manner  supersede  Section 
1989-a21,  Code  Supplement,  1913,  or  limit  or  control  the  au- 
thority which  that  section  vests  in  the  supervisors. 

Complaint  is  further  made  that  all  of  the  lands  in  the 
district  were  not  benefited  alike  or  in  the  same  porportion, 
and  the  assessments  are,  therefore,  inequitable.    There  is  no 

merit  in  the  objection.     The  drainage  sys- 

3'  mentNof  bent*"    *em>  onee  established  and  completed,  is  an 

tions.  °bJec  improvement  from  which  the  district  as  a 

whole  is   conclusively  presumed   to   receive 
a  benefit,  and  the  statute  expressly  provides  for  the  manner 
of  the  assessment  of  the  expense  of  repair,  and  the  law  in 
this  respect  appears  to  have  been  followed.    A  public  school- 
house,  for  example,  may  be  of  greater  actual 
4*  mentNof  bene8-8     benefit  to   some  property   owners  than   to 
Son8.pre8Ump      others;    but  the  expenses  for  its  construc- 
tion, maintenance,  and  repair  are  charge- 
able in  equal  proportion  to  all  the  property  within  the  dis- 
trict boundaries. 

Nothing  here  said  in  any  manner  detracts  from  the 
right  of  the  owner  of  property  within  the  drainage  district 
to  object  to  an  assessment  for  .a  new  and  independent  drain- 
age improvement  which  is  sought  to  be  imposed  under  the 
guise  of  a  mere  work  of  repair,  such  as  is  authorized  by 
Section  1989-a21.  That  subject  we  have  treated  in  the  case 
of  Chicago  &  N.  W.  R.  Co.   r.   Board  of  RitpcrHxors,  184 
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Iowa  500,  and  it  need  not  here  be  further  dwelt  upon. 

The  conclusions  we  have  announced  appear  to  us  to  be 
inevitable,  unless  we  are  to  judicially  neutralize  the  plainly 
expressed  will  of  the  legislature.  The  decision  of  the  trial 
court  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  J  J.?  concur. 


K.  H.  Emery  &  Company,  Appellant,  y.  Chicago.  Bcrling- 
ton  &  Quincy  Railroad  Company  et  al..  Appellee 

(and  seven  other  cases). 

TRIAL:     Findings  by  Court — Interstate  Commerce.    The  judgment 

1  of  the  court  in  a  court-tried, action  for  the  recovery  of  damages 
against  a  terminal  interstate  carrier  for  the  negligent  handling 
of  fruit,  involves  a  finding  of  non-negligence  on  the  part  of 
the  terminal  carrier;  and  such  finding,  when  fairly  supported  in 
the  evidence,  is  not  reviewable  on  appeal. 

■ 

CARRIERS:     Terminal  Carrier  Reloading  Shipment.    A  terminal  car- 

2  rier  who  receives  shipments  from  an  initial  carrier  in  appar- 
ently suitable  cars,  and  continues  the  shipments  therein,  is  not 
negligent  because  it  did  not  reload  the  shipment  into  more  suit- 
able cars.  So  held  where  fruit  was  received  in  meat  cars  and 
continued  therein  to  point  of  destination. 

APPEAL  AND  ERROR:    Unsnstained  Action.    Error  in  finding  that 

3  a  shipper  had  failed  to  make  claim  for  damages  within  the 
time  required  by  an  interstate  bill  of  lading  is  harmless  when 
the  shipper  wholly  falls  to  establish  any  claim. 

CARRIERS:    Wrongful  Refusal  to  Receive  Shipment.    A  consignee- 

4  owner  may  not  rightly  refuse  to  receive  from  a  terminal  car- 
rier a  shipment  damaged  solely  by  a  preceding  carrier,  and  if 
he  does  so  refuse,  and  the  shipment  is  urgently  perishable,  the 
carrier  may  peremptorily  sell  at  the  best  obtainable  terms,  and 
account  accordingly. 

JUDGMENT:     Not   Necessary   on   Cash   Tender.    No   judgment    is 

5  necessary  on  an  accepted  unconditional  cash  tender. 

CARRIERS:     Expenses  by  Consignee  in  Making  Inspection.    A  car- 

6  rier  is  not  liable  to  a  consignee-owner  for  expenses  suffered  in 
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traveling  to  a  terminal  point  for  the  sole  purpose  of  inspecting 
the  shipment,  a  fortiori  when  the  consignee-owner  wrongfully 
refuses  to  receive  the  shipment. 

CARRIERS:     Joint  Liability  of  Initial  and  Terminal  Carrier.     In- 

7  itial  and  terminal  carriers  hold  no  such  relation  to  each  other 
on  Interstate  shipments  that  the  negligence  of  the  initial  car- 
rier becomes  the  negligence  of  the  terminal  carrier. 

APPEAL  AND    ERROR:     Waiver    of    Erroneous    Order.    Plaintiff 

8  waives  all  right  to  complain  of  an  order  dismissing  his  petition, 
when  the  dismissal  was  under  conditions  under  which  he  was 
given  the  right  to  file  a  new  petition,  which  he  did  file,  and 
to  which  the  defendant  immediately  appeared. 

APPEAL  AND  ERROR:     Removal  of  Cause  to  Federal  Court.      The 

9  state  appellate  court  will  not  review  an  order  of  the  state  dis- 
trict court  transferring  a  cause  to  the  Federal  court. 

REMOVAL  OF  CAUSES:     Remedy  for  Retransfer.     He  who  has  his* 

10  cause  in  the  state  court  transferred  to  the  Federal  court,  on 
the  application  of  the  defendant,  must  seek  relief  in  the  Fed- 
eral court  for  retransfer  to  the  state  court. 

ACTIONS:    Dismissal  and  Nonsuit— Permission  to  File  New  Petition 

11  — Continuance  and  Not  Termination  of  Suit.  The  court's  entry 
of  a  dismissal  of  plaintiff's  petition,  with  permission  to  file  a 
new  amended  petition,  which  later  petition  defendant  answered, 
will  not  be  construed  as  a  dismissal  of  the  action,  but  as  a 
continuance  upon  new  pleadings  permitted  to  be  filed. 

COSTS:     Taxation — Taxed   before   Disposition   of   Case — Correction 

12  on  Motion.  Where  costs  should  not  have  been  taxed  until 
the  final  disposition  of  the  case,  correction  can  be  made  on 
motion  to  retax  the  same. 

Appeal  from  Wapello  District  Court. — Seneca  Cornell, 

Judge. 

January  27,  1919. 

Supplemental  Opinion  on  Rehearing  July  10,  1919. 

The  neeessary  farts  are  stated  in  the  opinion. — Affirmed. 
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Cliester  W.  Whitmore,  for  appellant. 

McNett  &  McNett,  W.  D.  Eaton,  E.  C.  Etcher,  and 
Brammer,  Lehmann  &  Seevers,  for  appellees. 

Stevens,  J. — I.  Separate  petitions  were  filed  by  plain- 
tiff against  eight  different  railroad  companies,  in  each  of 
which  the  American  Refrigerator  Transit  Company  was 
joined  as  defendant.  The  defendants  upon  whom  service  of 
notice  was  had  and  who  appeared  and  answered  are  as  fol- 
lows, to  wit:  The  Chicago,  Burlington  &  Qnincy  Railway 
Company,  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, the  Pennsylvania  Railroad  Company,  the  Pittsburg, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  and 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company.  Orig- 
inal notice  was  served  upon  the  Refrigerator  Company  in 
Linn  County,  and  it  appeared  in  each  of  the  separate  cases, 
and  moved  that  the  trial  thereof  be  transferred  from  Wa- 
pello to  Linn  County,  which  motion  was  overruled;  where- 
upon it  also  filed  answer. 

Plaintiff  in  its  several  petitions  claimed  damages  on 
account  of  the  alleged  negligence  of  defendants  in  the  trans- 
portation of  peaches  in  carload  lots  from  Clarksville,  Ar- 
kansas, to  various  points  of  destination.  All  shipments 
originated  with  the  St.  Louis  &  Iron  Mountain  Railway 
Company,  on  which  plaintiff  was  unable  to  obtain  service  of 
notice.  The  defendants  named,  except  the  Refrigerator 
Company,  are  delivering  carriers. 

The  action  against  the  Chicago,  Burlington  &  Quincy 
Railway  Company  involved  one  car  of  peaches  carried  by  it 
from  Kansas  City  to  Bladen.  Nebraska ;  against  the  Chica- 
go, Milwaukee  &  St.  1*3111  Railway  Company,  six  cars  from 
Kansas  City,  four  of  which  were  delivered  to  plaintiff  at 
Ottumwa,  and  the  remaining  two  to  consignees  named  at 
Chicago;  against  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  six  cars  from  Kansas  City,  four  of  which 
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were  delivered  to  plaintiff  at  Ottumwa,  and  the  remaining 
two  to  consignees  named  at  Chicago;  against  the  Penn- 
sylvania Railroad  Company,  nine  cars,  seven  of  which  were 
delivered  at  New  York  City  and  two  at  Pittsburg;  against 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  one 
car  to  Ottumwa.  Each  of  the  several  shipments  were  made 
under  a  uniform  standard  bill  of  lading,  approved  by  the 
Interstate  Commerce  Commission,  containing  the  foLlowing 
provision : 

"Claims  for  loss,  damage  or  delay  must  be  made  in 
writing  to  the  carrier  at  the  point  of  delivery  or  at  the  point 
of  origin  within  four  months  after  a  reasonable  time  for 
delivery  has  elapsed.  Unless  claims  a*e  so  made,  the  car- 
rier shall  not  be  liable." 

Each  of  the  defendants  in  answer  denied  the  allega- 
tions of  plaintiff's  petition  that  claims  were  filed  within 
the  time  provided,  or  that  the  damages  complained  of  oc- 
curred on  its  line  of  railway,  or  while  the  peaches  were  in 
its  possession.  By  stipulation  of  the  parties,  a  jury  was 
waived,  and  the  several  cases  consolidated  for  trial,  and  it 
was  agreed  that  the  evidence  offered  should,  so  far  as  ap- 
plicable, be  considered  in  each  case. 

The  principal  allegations  of  negligence  relied  upon  by 
plaintiff  were  that  a  number  of  the  shipments  were  made 
in  meat  cars,  not  properly  constructed  or  equipped  with 
necessary  refrigeration  or  ventilation  facilities,  nor  adapt- 
ed to  the  transportation  of  fruit  in  warm  weather;  that  all 
of  the  cars  were  inadequately  supplied  with  ice,  and  not 
properly  inspected  and  ventilated  in  transit.  Evidence  of- 
fered on  behalf  of  all  of  the  defendants  tended  to  exonerate 
each  of  them  from  negligence  in  all  of  the  respects  charged. 

Plaintiff  claims  to  have  purchased  the  entire  yield  of 
a  certain  peach  orchard  near  Clarksville,  Arkansas,  Jind  to 
have  contracted  with  the  Iron  Mountain  to  furnish  fruit 
refrigerator  cars  in  which  to  ship  the  same.     The  railroad 
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company,  however,  furnished  a  large  number  of  meat  cars, 
which,  as  above  stated,  plaintiff  claims  are  not  so  construct- 
ed as  to  permit  the  proper  circulation  of  air  through  the 
car.  Appellant  states  that  same  are  not  equipped  with  ven- 
tilators, and  that  the  ice  bunkers  are  without  sufficient  ca- 
pacity, and  so  constructed  as  not  to  properly  cool  and  pre- 
serve the  fruit;  whereas  fruit  cars  have  much  larger  icing 
capacity,  together  with  suitable  provision  for  circulation 
of  the  air  through  the  car,  and  appropriate  means  of  ven- 
tilation; and  are  altogether  better  adapted  to  the  transpor- 
tation of  perishable  goods.  Plaintiff  vigorously  protested  to 
the  agent  of  the  ibitial  carrier  and  the  defendant  Refriger- 
ator  Company  against  the  use  of  meat  cars,  and  notified 
them  in  advance  of  shipment  that,  in  case  peaches  were 
loaded  therein,  heavy  claims  for  damages  would  be  filed; 
but,  being  unable  to  procure  a  sufficient  number  of  fruit 
cars,  finally  consented,  under  protest,  to  shipment's  being 
made  therein. 

The  evidence  is  undisputed  that,  at  the  time  the  peach- 
es were  loaded  in  the  cars,  the  bunkers  contained  but  little 
ice,  and  that  wholly  insufficient  refrigeration  was  thereaf- 
ter provided  by  the  initial  carrier,  and  that  the  peaches 
must  have  been  in  various  stages  of  decay  when  received 
by  defendants.  Evidence  was  offered  on  behalf  of  each  of 
fhe  defendants,  showing  the  amount  of  ice  in  the  bunkers 
when  the  cars  were  received ;  also,  the  quantity  placed 
therein  by  defendants  and  remaining  at  destination. 

All  of  the  carriers  offered  evidence  showing  that  none 
of  the  cars  were  roughly  handled,  except  one  of  the  cars, 
which  was  carried  to  an  eastern  point;  but  it  was  not 
shown  that  the  damages  complained  of  were  due  to  rough 
handling  of  the  car. 

The  court,  upon  submission,  took  the  several  cases  un- 
der advisement,  and  on  January  6,  1917,  filed  a  written 
opinion,  holding  that  plaintiff  had  wholly  failed  to  comply 
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with  the  provisions  of  the  bill  of  lading  requiring  the  filing 
of  claims  for  damages,  and  that  the  several  petitions  would 
be  dismissed.  Later,  and  on  June  16,  1917,  formal  judg- 
ment entry  was  filed  in  each  separate  case,  in  which  the 
court  found  in  favor  of  all  of  the  defendants,  except  the 
Refrigerator  Company,  upon  the  merits. 

The  duty  of  initial  and  succeeding  carriers  to  provide 
suitable  cars  and  facilities  for  the  transportation  of  perish- 
able goods,  and  to  properly  inspect,  refrigerate,  and  venti- 
late the  cars  in  transit,  is  not  controverted  bv  counsel  for 
appellees.  By  accepting  and  transporting  the  peaches  in 
the  cars  received  from  the  initial  carrier,  the  defendants 
made  the  same  their  own,  for  the  purpose  of  the  shipment. 
Bladr  d  Jackson  v.  Wells-Forgo  d  Co.,  155  Iowa  190;  Shea 
v.  Chicago,  R.  L  d  P.  R.  Co.,  661  Minn.  102  (68  X.  W.  608)  ; 
Lucas  d  Lewis  v.  Norfolk  So.  R.  Co.,  165  N.  C.  264  (80  S.  E. 
1076);  Kime  v.  Southern  R.  Co.,  160  N.  C.  457  (76  S.  E. 
509) . 

In  a  decision  upon  the  merits,  the  court  must  have 
found  that  the  defendants  were  not  negligent  in -the  re- 
spects charged,  and  that  the  peaches  were  not  damaged  be- 
cause of  negligence  on  their  part.     If  re- 
1*  by'com*!^111*8    ceived  in  the  condition  indicated  by  plain-x 
commerco.  *^'s  testimony,  it  would  have  been  mani- 

festly impossible  for  defendants  to  have  de- 
livered them  at  destination  in  a  sound  and  marketable  con- 
dition. Decay,  having  commenced,  must  necessarily  con- 
tinue, to  some  extent  at  least,  thereafter. 

The  peaches  were  not  inspected  at  the  time  the  cars 
were  delivered  to  defendants  nor  en  route,  nor  is  there  di- 
rect evidence  that  the  ventilators  with  which  the  fruit  cars 

were  equipped  were  opened.    There  was  evi- 

2  terminal8  car-       dence  that  it  would  have  been  imprudent  to 

RMpm?S;adln8r     °Pen  th*  doors  of  the  meat  cars,  as  to  do  so 

would  have  permitted  the  cooled  air  to  es- 
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cape,  and  raise  the  temperature  of  the  car.  The  air  in 
some  of  the  cars  was  warm  and  foul  when  the  doors  were 
opened  at  destination,  and  the  fruit  in  advanced  stages  of 
decay,  so  far,  in  some  instances,  as  to  be  practically  worth- 
less. But  whether  the  defendants  were,  in  fact,  negligent  in 
any  of  the  respects  charged,  and  whether  same  was  the 
proximate  cause  of  the  damage  to  the  fruit,  were  questions 
of  fact  submitted  to  and  passed  upon  by  the  trial  court, 
and  its  finding  has  the  force  and  effect  of  the  verdict  of  a 
jury.  Pace  v.  Heinley,  85  Iowa  73<3;  Blackledge  &  Black- 
ledge  v.  Dams,  129  Iowa  591;  Thistle  Coal  Co.  v.  Coal  d 
Mining  Co.,  132  Iowa  592;  Sprecher  v.  Ens-minger,  167 
.  Iowa  118. 

Counsel  for  apppellant  vigorously  argues  that  the  de- 
fendants are  liable  for  such  damages  as  may  have  resulted 
from  the  shipment  of  the  peaches  in  meat  cars  over  their 
lines;  that  they  were  bound  to  furnish  suitable  and  proper- 
ly  equipped  cars  to  insure  reasonable  protection  to  the  fruit 
en  route;  and  that,  by  continuing  the  shipment  in  meat  cars, 
they  adopted  the  same  as  their  own,  and,  therefore,  are 
liable  for  any  damages  resulting  from  the  use  thereof. 
While  the  duty  rests  upon  the  carrier  to  provide  cars  and 
other  means  reasonably  proper  and  fit  for  the  transporta- 
tion of  perishable  goods,  no  court,  so  far  as  we  are  aware, 
has  ever  held  that  it  is  incumbent  upon  the  carrier  to  have 
on  hand,  at  junction  points,  refrigerator  fruit  cars  prop- 
erly cooled,  ready  to  receive  the  contents  of  meat  cars  im- 
properly used  by  an  initial  carrier.  To  so  hold  would  im- 
pose a  duty  manifestly  impossible  of  performance.  The 
Carmack  Amendment  makes  the  initial  carrier  absolutely 
liable  to  the  owner  for  injuries  resulting  from  its  own  or  a 
succeeding  carriers  negligence.  The  cars  when  received, 
with  one  exception,  were  in  good  condition,  with  nothing 
to  indicate  that  the  shipment  could  not  be  continued  safely 
to  destination  therein. 
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Counsel  relies  upon  Beard  &  Sons  v.  Illinois  Cent.  R. 
Co.,  79  Iowa  518;  Blair  &  Jackson  v.  WellsFurgo  &  Co.. 
supra.  The  first  of  the  above  cases  involved  a  shipment  of 
butter  in  a  box  car,  without  refrigeration  or  means  of  pre- 
serving the  same,  and  the  latter,  a  shipment  of  horses  in  a 
car  received  by  defendant  in  a  broken  and  damaged  condi- 
tion, and  manifestly  unsuitable  in  which  to  continue  the 
shipment  of  horses.  Whether  the  defendants  should  have 
opened  the  doors  of  the  meat  cars  or  the  ventilators,  or 
whether  due  care  was  exercised  in  icing  and  handling  the 
respective  cars  involved,  were  questions  of  fact  necessari- 
ly involved  in  a  determination  of  the  cases  upon  the  merits. 
The  same  may  have  been  inferred  from  all  the  facts  and 
circumstances.  Direct  evidence  thereof  was  not  required. 
It  is  not  material  that,  as  to  some  of  the  cars,  a  different 
conclusion  might  have  been  reached  by  a  jury  or  by  this 
court:  the  finding  of  the  court  below,  having  support  in 
the  evidence,  is  binding  and  conclusive  upon  us. 

It  is  contended  that  the  court  improperly  held  that 
claims  for  damages  were  not  filed,  as  required  by  the  pro- 
vision of  the  bill  of  lading.    But  the  judgment  of  the  court 

is  not  based  upon  this  finding  alone.  The 
a.  appeal  and        filing  of  a  claim  was  made  necessary  onlv 

error  :  unsiw- 

tnined  action,      because  of  the  terms  of  the  bill  of  lading. 

The  court  not  only  found  that  claims  were 
not  filed,  but  also  that  plaintiff  had  failed  to  make  out  a 
case  against  any  of  the  carriers  on  the  merits.  Any  error 
in  the  finding  of  the  court  upon  the  question  whether  claims 
were  filed  was,  therefore,  wholly  without  prejudice. 

The  car  handled  by  the  Chicago,  Burlington  &  Quincy 
Railway  Company  was  tendered  to  the  consignee  at  Bladen, 
Nebraska,  and  refused  by  him;    whereupon,  a  representa- 

tive  of  plaintiff's  went  from  Omaha  to  that 

4'  wrongfuf  re-       point,  inspected  the  peaches,  and  refused  to 

»htpment.recelve    remove  the  same  from  the  car,  or  to  have 

anything  to  do  with  them.     The  car  arriv- 
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ed  at  Bladen,  August  1,  1912;  and  about  two  days  later, 
and  after  the  abandonment  thereof  by  the  consignee  and 
by  plaintiff's  representative,  the  defendant  sold  the  peach- 
es for  $  1  per  basket.  The  fruit  was  so  badly  decayed  when 
it  arrived  at  destination  that  the  agent  of  defendant  thought 
the  expense  of  further  icing  was  not  justified.  The  peach- 
es were  sold  without  notice  to  the  shipper  or  to  plaintiff, 
who  now  insists  that  same  were  converted  by  defendant, 
and  demands  judgment  for  the  full  value  thereof. 

Nebraska  does  not  have  a  statute  providing  for  the  sale 
of  perishable  goods  left  in  the  possession  of  a  carrier.  The 
plaintiff  wrongfully  abandoned  and  refused  to  receive  the 
fruit.  It  should  have  received  and  disposed  thereof  to  the 
best  advantage.  Its  condition  was  such  that,  if  defendant 
realized  anything  from  the  sale  thereof,  prompt  action  was 
necessary.  It  was  its  duty  to  dispose  of  it  for  its  own  pro- 
tection and  the  benefit  of  the  owner.  The  transaction  did 
not  amount  to  the  conversion  of  the  fruit.  Parsons  v.  Unit- 
ed States  Exp.  Co.,  144  Iowa  745 ;  Georgia,  F.  &  A.  R.  Co.  v. 
Blish  Milling  Co.,  241  U.  S.  190  (60  L.  Ed.  948) ;  Dudley  v. 
Chicago,  M.  d  St.  P.  R.  Co.,  58  W.  Va.  604  (52  S.  E.  718) ; 
1  Moore  on  Carriers  (2d  Ed.)  259;  Silverman  v.  St.  Louis, 
I.  M.  d  S.  R.  Co.,  51  La.  Ann.  1785  (26  So.  447).  What  is 
here  said  is  applicable  to  the  car  sold  by  the  Pennsylvania 
Company. 

The  proceeds  derived  from  the  sale  of  the  peaches  was 
applied  by  the  defendant  to  the  payment  of  freight  and  re- 
frigeration charges,  and  the  balance,  $41.01,  defendant,  in 

its  answer,  tendered  to  plaintiff,  but  with- 
5.  Judgment:  out  interest  or  costs.     On  March  17,  1917, 

not   necessary 

on  cash  tender,    the  defendant  paid  to  the  clerk  of  the  dis- 
trict court  of  Wapello  County  $83.53,  which 
the  clerk's  record  recites  is  "in  full  payment  of  judgment, 
interest,  and  costs."    No  judgment  was,  however,  entered 
against  defendant.    We  gather  from  the  record  that  $52.43 
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of  the  above  amount  represented  principal  and  interest, 
and  |31.10,  costs. 

After  the  payment  to  the  clerk,  plaintiff  demanded 
judgment  against  the  defendant  for  the  amount  tendered, 
together  with  interest  and  costs.  The  court  declined  to  so 
order;  and  of  this,  plaintiff  complains.  The  money  having 
been  paid  into  court,  no  necessity  for  process  for  collection 
existed,  and  the  court  did  not  commit  error  in  declining  to 
enter  judgment.  There  is  nothing  in  the  record  to  indicate 
what  other  items  of  costs,  if  any,  not  included  in  the  $31.10 
were  chargeable  to  defendant.  The  amount  paid  in  excess 
of  |31.10  was  sufficient  to  satisfy  the  amount  accrued,  with 
interest  to  the  date  of  payment. 

Plaintiff  also  sought  to  recover  $19.50  expended  by  its 
representative,  who  went  from  Omaha  to  inspect  the  peach- 
es at  Bladen.    Authorities  cited  by  counsel  to  sustain  its 

claim  to  this  item  are  not  in  point,  but  are 

6.  Carriers:  cases  in  which  expense  was  incurred  in  the 

consignee  in        preservation  or  treatment  of  damaged  prop- 
making  in- 
spection, erty.     Piaintiff  made  no  effort  to  preserve 

or  dispose  of  the  peaches,  but  abandoned 
them.  Ths  court  properly  refused  to  permit  recovery  on 
this  item. 

II.  Counsel  for  appellant  contends,  and  citfcs  numer- 
ous authorities  which,  it  is  claimed,  sustain  such  contention, 
that  the  damages  to  the  peaches  were  caused  by  the  joint 

negligence  of  defendants  and  the  initial  car- 

7.  carbitos:  Her,  and  that  each  is  liable  for  the  full 

Joint  lla6illty  ,     ,,  _  _       .  _  Al_ 

of  initial  and      amount  thereof.     From  its  inception,   the 

terminal  car- 
rier, deterioration  of  the  peaches  doubtless  con- 
tinued, interrupted  or  retarded  only,  if  at 
all,  by  the  refrigeration  provided  by  defendants.  The  al- 
leged negligence  of  the  initial  carrier  was  separate  and  dis- 
tinct from  any  act  of  defendants.  Defendants  were  liable 
only  for  damages  resulting  from  their  own  negligence.    Such 
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was  our  holding  in  Emery  &  Co.  v.  Wabash  R.  Co.,  183 
Iowa  687.    In  that  case,  the  court  said : 

"A  somewhat  different  rule  of  liability  obtains  as  be- 
tween the  shipper  and  the  terminal  carrier.  The  terminal 
carrier  is  liable  only  for  its  own  negligence.  The  shipper, 
however,  is  entitled  to  the  benefit  of  the  presumption  that 
such  terminal  carrier  received  the  goods  in  as  good  condi- 
tion as  thev  were  in  when  received  bv  the  first  carrier,  and 
that  the  damaged  condition,  if  any,  in  which  they  were 
delivered  to  the  consignee,  was  the  result  of  the  terminal 
carrier's  negligence.  On  the  other  hand,  the  terminal  car- 
rier may  show  that  the  damage  was  not  caused  by  its  neg- 
ligence, but  by  the  negligence  of  a  preceding  carrier.  The. 
burden  of  proof  is  upon  it,  in  such  case/' 

Cedar  Rapids  Fuel  Co.  v.  Illinois  Cent.  R.  Co.,  178 
Iowa  878;  Knapp  v.  Minneapolis,  8t.  P.  d  S.  8.  M.  R.  Co., 
34  N.  D.  466  (159  N.  W.  81). 

III.  We  come  now  to  consider  the  case  as  made  against 
the  American  Refrigerator  Transit  Company.  Upon  motion 
of  defendant's  counsel,  based  upon  Section  3502  of  the  Code, 

the  court,  at  the  time  the  petitions  against 
8"  df»«»?  «?<L,    the  defendant  carriers  were  dismissed,  also 

error  :   waiver  7 

order™60118  dismissed  plaintiff's  petition  against  this  de- 
fendant, without  finding  upon  the  merits. 
After  the  submission,  and  before  entry  of  judgment  in  the 
several  cases,  plaintiff  in  each  case  filed  an  amendment  to 
his  petition,  asking  an  order  for  attachment  against  the 
Refrigerator  Company,  upon  the  ground  that  it  was  a  non- 
resident of  the  state.  The  court  ordered  a  writ  to  issue,  up- 
on the  filing  of  a  bond,  with  sureties  in  a  sum  designated. 
A  writ  of  attachment  was  issued,  and  notice  of  garnishment 
served  upon  each  of  the  defendant  carriers,  as  supposed 
debtors  of  the  Refrigerator  Company.  None  of  the  gar- 
nishees answered;  and  after  default  thereof,  counsel  for 
plaintiff  in  open  court  asked  that  a  day  be  fixed  therefor, 


July  1919]  Emery  &  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  11G7 

and  the  plaintiff  be  given  an  opportunity  to  present  evi- 
dence in  the  attachment  proceedings,  and  show  cause  why 
judgment  should  be  entered  against  the  defendant  and  gar- 
nishees.  The  request  was  denied,  ine  court,  however,  at 
the  time,  and  as  a  part  of  the  judgment  entry  in  each  of  the 
several  cases,  caused  the  following  finding  and  order  to  be 
entered  of  record: 

'^Certain  attachment  proceedings  independent  of  and 
auxiliary  to  this  cause  have  been  commenced  by  plaintiff. 
Plaintiff  may,  without  further  filing  fee,  if  he  sees  fit,  file 
a  petition  in  said  proceeding  at  least  20  days  before  the 
next  term  of  this  court,  and  defendant  American  Refrigera- 
tor Transit  Company,  without  further  notice,  be  held  to  ap- 
pear and  plead  thereto  before  noon  of  the  second  day  of  the 
next  term  thereafter,  as  provided  by  law. 

"As  to  the  proceedings  in  rem  based  upon  said  writ  of 
attachment  and  garnishment,  the  court  in  said  renumbered 
cause  still  retains  jurisdiction  of  same  and  of  the  defaulted 
garnishee,  so  far  as  the  claims  of  plaintiff  against  said 
American  Refrigerator  Transit  Company  are  concerned. 

"Said  attachment  proceedings,  being  independent  of 
these  proceedings,  shall  be  given  a  new  docket  number  by 
the  clerk  of  this  court,  and  this  suit  should  be  and  hereby 
is  dismissed." 

On  July  24th  following,  plaintiff,  in  accordance  with 
the  permission  granted,  elected  to  and  filed  a  new  petition 
in  each  of  the  several  cases,  which  was  entitled  "Substitute 
Auxiliary  Petition  in  Attachment."  The  petition,  how- 
ever, contained  a  statement  of  plaintiff's  cause  of  action, 
and  a  demand  for  judgment  against  the  defendant  Refriger- 
ator Company  and  the  garnishees  for  the  amount  claimed, 
with  interest.  Plaintiff  thereupon  appealed  from  the  judg- 
ment of  the  court  dismissing  its  petition  against  the  Refrig- 
erator Company,  and  now  contends  that  the  court  had 
jurisdiction  of  the  defendant  in  Wapello  County.-  and  that 
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it  erred  in  dismissing  it  ui>on  the  ground  that  it  was  a  non- 
resident of  said  county.  It  is  the  claim  of  counsel  for  ap- 
pellant that  defendant  was  the^  owner  and  operator  of  a 
line  of  cars  in  ^AfffSJo  County,  within  the  meaning  of 
Section  3497  of  the  Code,  and  therefore  wras  suable  in  said 
county;  whereas  counsel  for  appellee  takes  the  positiou 
that  plaintiff  waived  the  error  of  the  court,  if  any  was  com- 
mitted by  the  dismissal  of  its  petition,  by  subsequently  fil- 
ing a  new  petition. 

The  cause  of  action  alleged  in  the  new  petition  was 
based  upon  the  same  transaction  as  that  alleged  in  the 
former  |>etition,  and  could  be  assailed,  if  otherwise  vulner- 
able thereto,  by  motion  or  demurrer,  the  same  as  the  orig- 
inal petition.  Had  defendant  appeared  and  answered,  in- 
stead of  filing  a  petition  and  bond  for  removal,  and  denied 
the  allegations  thereof,  the  cause  would  have  been  at  issue, 
and  subject  to  assignment  and  trial  upon  the  merits.  A 
judgment  in  favor  of  either  party  upon  a  verdict  of  the  jury 
would  as  fully  adjudicate  plaintiff's  claim  as  would  a  judg- 
ment on  the  merits  upon  the  prior  submission.  The  new- 
petition  was  filed  after  the  court  had  denied  plaintiff's  mo- 
tion for  a  new  trial,  and  notice  of  appeal  had  been  served ; 
the  case,  upon  order  of  court,  was  given  a  new  docket 
number.  The  character  and  effect  of  the  pleading  filed  will 
not  be  determined  by  the  name  or  title  given  by  the  pleader 
thereto.  It  took  the  place  of  the  former  petition,  and  what- 
ever error,  if  any,  was  committed  bv  the  court  in  the  dis- 

/  t     7  t 

missal  thereof  was  waived  by  the  filing  and  proceedings  un- 
der the  new  petition.  Weaver  v.  Staey,  93  Iowa  683.  And 
this  is  true  whether  the  dismissal  of  plaintiff's  former  pe- 
tition, together  with  judgment  for  costs,  under  the  finding 
and  order  of  the  court,  be  treated  as  final  or  not. 

IV.  Defendant  appeared  before  noon  of  the  second 
day  of  the  next  term  of  court  after  the  filing  of  plaintiff's 
new  petition,  and  filed  a  petition  and  bond  for  removal  of 
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the  cause  to  the  United  States  district 
°'  error?* removal    court-    The  court  accepted  the  petition  and 

FedSai8ecourt.      bond,  and  ordered  the  clerk  to  prepare  a 

certified  transcript  of  the  record  and  deliv- 
er it  to  the  defendant  or  its  attorneys.  A  transcript  was 
taken  and  duly  filed  in  the  office  of  the  clerk  of  the  United 
States  dfstrict  court.  Plaintiff  appealed  from  the  finding 
and  order  of  the  court  transferring  the  case  to  the  Federal 
cburt.  If  it  appeared  upon  the  face  of  the  record,  including 
the  petition  for  removal,  that  the  case  was  removable,  then 
it  was  the  duty  of  the  state  court  to  proceed  no  further  with 
the  case.  Iowa  Cent.  R.  Co.  v.  Bacon,  236  U.  S.  3(>5  (59  L. 
Ed.  591). 

The  transfer  of  the  case  to  the  Federal  court  was  not 
effected  by  the  order  of  the  state  court,  but  by  the  filing 
of  a  petition  sufficient  under  the  laws  of  Congress  for  that 
purpose,  together  with  the  necessary  bond.  New  Orleans, 
M.  <6  T.  R.  Co.  v.  MiH$**ipiA9  102  I'.  S.  135  (2*>  L.  Ed.  96)  ; 
CrcKore  v.  Ohio  &  M.  R.  Co.,  131  U.  S.  240  (33  L.  Ed.  144). 
The  only  question  the  state  court  could  determine  was 
whether,  admitting  the  facts  stated  in  the  petition  to  be 
true,  the  petitioner  was  entitled  to  have  the  cause  trans- 
ferred to  the  Federal  court.  Burlington,  C.  R.  &  N.  R.  Co. 
r.  Dunn,  122  U.  S.  632  (30  L.  Ed.  1159)  ;  Bacon  v.  Iowa 
Cent.  R.  Co.,  157  Iowa  493;  Iowa  Cent.  R.  Co.  v.  Bacon, 
supra. 

Plaintiff  may,  upon  a  motion  filed  in  the  United  States 
court,  have  the  case  remanded,  if  the  petition  does  not  state 
a  cause  for  removal,  or  it  may  plead  to  the  jurisdiction  of 

the  court,  and  have  a  hearing  upon  the  is- 
10'  cau8bsAJ'  °P       sues  of  faet  presented.    Bradshaw  v.  Bow- 

JeSSnBfer°r        deny  226  Fed-  323  5    Morris  v.  Gilmer,  129 

U.  S.  315  (32  L.  Ed.  690).  If  the  United 
States  district  court  finds  that  the  cause  was  not  removable, 
it  will,  in  the  interest  of  justice,  remand  the  same  to  the 

Vol.    186    Ia.~ 74. 
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state  court.  The  Supreme  Court  of  the  United  States,  in 
Chesapeake  d  O.  R.  Co.  v.  McCabe,  213  U.  S.  207  (53  L.  Ed. 
765),  said: 

"In  order  to  prevent  unseemly  conflict  of  jurisdiction, 
it  would  seem  that  the  state  court  in  such  cases  should  with- 
hold its  further  exercise  of  jurisdiction  until  the  decision  of 
the  circuit  court  of  the  United  States  is  reviewed  in  this 
court.  If  the  Federal  jurisdiction  is  not  sustained,  the 
case  will  be  remanded,  with  instructions  that  it  be  sent  back 
to  the  state  court,  as  if  no  removal  had  been  had.'' 

The  finding  of  the  Federal  court  upon  the  question 
whether  the  cause  was  removable  is  final,  and  if  jurisdic- 
tion is  assumed  thereof,  is  binding  upon  the  state  court 
until  reversed.  While  it  is  true  that,  if  the  petition  for  re- 
moval failed  to  state  a  cause  therefor,  the  state  court  did 
not  surrender  its  jurisdiction  to  try  the  case,  yet,  so  long  as 
the  cause  remains  in  the  Federal  court,  the  state  court  is 
powerless  to  give  effect  to  a  judgment  rendered  therein.  If 
the  Federal  court  remands  the  case  to  the  state  court,  it 
will  there  be  disposed  of,  the  same  as  though  no  attempt  at 
removal  had  been  made.  We  therefore  refrain  from  passing 
upon-  any  of  the  questions  presented  upon  plaintiff's  appeal 
from  the  order  of  the  court  below,  transferring  the  case  to 
the  Federal  court  for  trial. 

Many  other  interesting  and  perplexing  questions  are 
discussed  by  counsel  in  their  respective  briefs  and  argu- 
ments, which  are  disposed  of  by  what  has  been  said  in  this 
opinion,  and  need  not  be  given  separate  consideration. 

It  follows  that  the  judgment  of  the  court  below  is — 
Affirmed. 

Ladd,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 

Supplemental  Opinion. 

Per  Curiam. — A  careful  consideration  of  the  questions 
submitted  on  petition  for  rehearing  has  convinced  us  that 
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the  action  of  the  court,  hi  the  former  entry  of  dismissal  of 

the  petition,  and  in  permitting  the  plaintiff 
it.  actions:  to  file  an  amended  and  substituted  petition 

dismissal   and 

nonsuit:  per-     against  the  American  Refrigerator  Transit 

mission    to 

flie  new  peti-     Company  was  not  intended,  and  should  not 

tion :  contin- 
uance and  be  construed,  as  the  termination  of  the  pro- 

not  termina- 
tion of  suit.      ceedings    on    the    petition    originally    filed. 

Surely,  the  court,  if  the  original  petition 
were  dismissed  and  costs  taxed,  could  not  well  reinstate  the 
case,  for  that  it  must  have  lost  jurisdiction,  and  the  par- 
ties would  have  been  out  of  court.  The  parties,  however, 
construed  the  entry  as  merely  permitting  new  pleadings  to 
be  filed,  and  an  order  which  the  court  might  properly  make. 
The  plaintiff,  in  filing  the  new  petition,  and  the  defendants, 
in  appearing  and  answering,  apparently  conceded  the  con- 
tinuing jurisdiction  of  the  court  over  the  parties  and  sub- 
ject-matter; and  we  are  of  the  opinion  that  the  court's  en- 
try should  not  be  construed  as  a  dismissal  of  the  proceed- 
ings on  the  original  petition,  but  as  the  continuance  of  the 
cause  upon  new  pleadings,  permitted  to  be  filed.  This  is  the 
only  reasonable  construction  of  the  court's  action,  and  is 
the  construction  which  we  think  should  be  given  to  the 
record. 

Some  complaint  is  made  concerning  the  taxation  of 
costs.  We  discover  no  motion  praying  for  a  correction  in 
this  respect.     Of  course,  the  portion  of  the  costs  properly 

taxable  as   between   the  plaintiff   and    the 

12'  SonTS  taxed*      American    Refrigerator    Transit    Company 

SSo?  o^SSe :    should  not  have  been  taxed  until  the  final 

motion!011  on     disposition  of  the  case,  and  this  correction 

may  be  made  on  motion  to  retax  the  costs. 
With  these  additional  suggestions,  the  petition  for  rehear- 
ing is  overruled. 
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Fred  Evers,  Appellant,  v.  A.  E.  Webb*  et  al.,  Appellees. 

DEEDS:     Validity — Mental  Incompetency.    Mere  proof  of  a  mental 

1  defect  does  not  necessarily  establish  incompetency  to  make  a 
deed,  and  to  invalidate  a  deed  it  must  be  shown  that  the 
mental  deterioration  of  the  grantor  had  reached  a  stage  where 
he  was  incapable  of  fairly  comprehending  the  nature  and  effect 
of  his  act. 

DEEDS:     Cancellation  or  Setting  Aside— -Undue  Influence.    Evidence 

2  reviewed,  in  an  action  to  quiet  title  as  against  a  deed  by  a 
grantor  to  his  granddaughter,  in  consideration  of  support  and 
maintenance,  and  held  insufficient  to  show  undue  influence. 

EVIDENCE:    Burden    of    Proof — Mental    Incompetency— Presump- 

3  tion.  In  an  action  to  set  aside  a  deed  for  mental  incompetency, 
the  presumption  is  that  the  grantors  were  sane,  and  the  burden 
is  upon  the  one  seeking  to  set  aside  the  deed,  to  overcome  that 
presumption. 

DEEDS:    Cancellation  or  Setting  Aside — Mental  Incompetency.  Evi- 

4  dence  reviewed,  in  an  action  to  set  aside  a  deed  on  the  ground 
of  incompetency,  and  held  insufficient  to  show  that  the  grantor 
was  incompetent  at  the  time  of  the  execution  of  the  deed. 

Appeal  from  Sac  District  Court. — M.  E.  Hutchison,  Judge. 

July  10,  1919. 

Action  in  equity  to  establish  and  quiet  plaintiff's  claim 
of  title  to  a  half  interest  in  160  acres  of  land.  The  defend- 
ants deny  plaintiff's  claim  to  the  ownership  of  any  part  or 
interest  in  the  property.  Trial  to  the  court,  petition  dis- 
missed, and  plaintiff  appeals. — Affirmed. 

Malcolm  Cwrrie,  R.  F.  MitcJiell,  and  Kenyon,  Kelleher, 
Price  &  Hanson,  for  appellant. 

W.  A.  Helsell,  for  appellees. 

Weaver,  J. — In  the  year  1913,  Henry  Evers  and  his 
wife,  Margaret,  were  residents  of  Sac  City,  Iowa.     They 
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were  natives  of  Germany,  and  on  the  date  named,  were 
about  85  years  old.  They  had  come  to  the  United  States  in 
their  early  married  life,  and  for  many  years  had  lived  in 
Sac  County.  Two  children  had  been  born  to  them,  a  son, 
Fred  Evers,  the  plaintiff  herein,  who,  at  the  time  of  the  trial 
below,  was  65  years  old,  and  had  been  for  30  years  a  mar- 
ried man,  living  upon  a  farm  of  his  own,  and  a  daughter, 
Emma,  who  died  in  1889,  leaving  an  infant  daughter,  who 
was  taken  into  the  home  of  her  grandparents,  Henry  Evers 
and  wife.  Later,  Minnie  married  one  Heilig,  and  is  one  of 
the  defendants  herein.  Henry  Evers  owned  a  farm  of  160 
acres,  on  which  he  and  his  wife  lived  until  old  age  forced 
them  to  relinquish  its  personal  care,  when  they  moved  to 
Sac  City.  In  1909,  Minnie,  with  her  husband,  removed  to 
South  Dakota.  On  June  3,  1913,  the  old  gentleman  appears 
to  have  suffered  a  stroke  or  attack,  the  exact  nature  of 
which  is  not  explained,  but  the  initial  effect  or  manifestation 
of  it  was  shown  in  resulting  physical  weakness  and  inter- 
ference with  his  power  of  speech.  As  to  his  mental  con- 
dition, we  will  speak  later.  His  son,  the  plaintiff,  and 
granddaughter,  Mrs.  Heilig,  were  called,  and  both  came; 
and,  after  some  consultation  between  them,  and  perhaps 
with  the  physician  and  friends,  as  to  the  needs  of  the  sit- 
uation, it  was  agreed  that  Mrs.  Heilig  would  remain,  for  a 
time  at  least,  and  care  for  the  old  people;  and  the  plain- 
tiff returned  to  his  home.  About  this  time,  proceedings 
were  begun,  on  application  of  the  son,  to  place  the  father 
under  guardianship.  One  Humphries,  a  neighbor,  was  ap- 
pointed temporary  guardian,  but  the  matter  appears  not  to 

have  progressed  further,  and  the  appointment  was  never 

i 

made  permanent;  and  Humphries  was  discharged,  and  the 
proceedings  were  dismissed,  October  13,  1913,  on  motion  of 
the  plaintiff.  Though  he  remained  weak,  Mr.  Evers  seemed 
to  improve,  and  within  a  few  days  after  June  3,  1913,  was 
able  to  get  around,  and  go  out  of  doors,  and  recovered,  in 
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some  degree,  his  power  of  speech.  On  June  24,  1913,  a 
written  contract  was  executed  between  Henry  Evers  and 
wife  and  their  granddaughter,  Mrs.  Heilig,  as  follows: 

"This  agreement,  made  and  entered  into  this  24th  day 
of  June,  1913,  by  and  between  Henry  Evers  and  Margaret 
Evers,  husband  and  wife,  of  Sac  City,  Iowa,  parties  of  the 
first  part,  and  Minnie  Margaret  Heilig,  party  of  the  second 
part,  witnesseth: 

"Whereas  the  parties  of  the  first  part  are  advanced  in 
years  and  feeble  in  body  and  will  need  the  care  and  atten- 
tion and  services  of  someone  competent  and  willing  to  care 
for  them  during  the  declining  years  of  their  lives  and  look 
after  their  physical  wants  and  comforts; 

"And  whereas,  the  second  party,  who  is  a  granddaugh- 
ter of  the  parties  of  the  first  part,  has  agreed  upon  the  re- 
quest and  solicitation  of  the  parties  of  the  first  part  to  ren- 
der the  said  parties  of  the  first  part  such  services  in  the 
way  of  care  and  attention  as  they  shall  need  during  the  re- 
mainder of  their  natural  lives  and  the  survivor  of  them. 

"Now,  therefore,  in  consideration  of  the  premises,  the 
parties  of  the  first  part  hereby  agree  to  convey  unto  the 
party  of  the  second  part  the  following  described  real  estate, 
situated  in  the  county  of  Sac  and  state  of  Iowa,  to  wit : 

"The  Northwest  quarter  (NW14)  of  Section  twenty- 
seven  (27)  in  Township  eighty -nine  (89)  North,  Range  thir- 
ty-five (36)  West  of  the  5th  P.  M.,  and  to  execute  unto  the 
said  party  of  the  second  part  a  conveyance  of  said  premises 
subject  only  to  a  lease  of  the  same  to  the  present  tenant. 

"And  the  party  of  the  second  part  hereby  expressly 
agrees,  in  consideration  of  said  conveyance,  that  she  will 
render  such  services  to  the  parties  of  the  first  part  during 
the  remaining  years  of  their  lives  and  each  of  them  as  the 
said  first  parties  or  either  of  them  may  need,  and  she  will 
care  for  them  and  look  after  all  their  wants  and  physical 
comforts  during  all  of  such  times. 
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his 

"Henry  X  Evers, 

mark 
her 

"Margaret  X  Evers,    . 

mark 

"Minnie  Margaret  Heilig. 
"Witnesses: 

"Z.  Fuller, 

"Orville  Lee." 

On  the  same  date,  Henry  Evers  and  wife  united  in  ex- 
ecuting and  delivering  to  Mrs.  Heilig  a  deed  with  the  usual 
covenants  of  warranty  for  the  160  acres  of  land  owned  by 
them.  The  recited  consideration  for  the  deed  is,  "the  love 
and  affection  we  bear  our  granddaughter,"  and  an  "agree- 
ment on  part  of  our  granddaughter,  Minnie  Margaret 
Heilig,  that  she  will  render  to  us  such  service  as  we  may 
need  during  our  declining  years  and v  care  for  our  physical 
wants  and  comforts  during  the  remaining  years  of  our  lives 
and  of  each  of  us,  which  agreement  is  of  even  date  herewith 
and  is  in  writing." 

The  deed  was  recorded  on  the  day  following  its  date. 
On  the  same  day,  also,  Margaret  Evers,  wife  of  Henry,  as  to 
whose  mental  competency  no  question  is  raised,  made  and 
executed  a  will,  by  which  she  made  her  granddaughter,  Mrs. 
Heilig,  the  sole  beneficiary  of  all  the  estate  of  which  said 
testatrix  should  die  seized  or  possessed. 

Three  days  later,  June  27,  1913,  Mrs.  Heilig,  accom- 
panied by  both  her  grandparents,  returned  to  her  home  in 
South  Dakota,  where  she  kept  and  cared  for  them  during 
the  remainder  of  their  lives.  On  October  6,  1914,  Mrs. 
Heilig  sold  and  conveyed  the  farm  to  the  defendant  A.  E. 
Webb,  both  her  grandparents,  Henry  Evers  and  Margaret 
Evers,  and  her  husband,  John  Heilig,  joining  in  making 
such  conveyance  by  warranty  deed. 

Henry  Evers  died  June  11,  1915,  and  his  wife,  Mar- 
garet, died  on  December  6th  of  the  same  year.    Their  bodies 
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were  by  Mrs.  Heilig  brought  back  to  Sac  City,  where  they 
were  buried,  she  bearing  the  expenses  so  incyrred. 

To  complete^  this  outline  of  matters  not  in  serious  dis- 
pute, it  should  also  be  said  that,  in  the  year  1909,  four  years 
prior  to  the  conveyance  made  by  him  to  his  granddaughter. 
Henry  Bvers  executed  a  will,  by  which  he  gave  and  devised 
to  his  wife  a  life  estate  in  all  his  property,  in  lieu  of  dower, 
subject  to  which  he  gave  and  devised  all  his  property  and 
estate  to  Fred  Evers  and  Minnie  Heilig,  share  and  share 
alike. 

On  November  6,  1916,  this  action  was  begun  by  Fred 
Evers,  to  set  aside  and  declare  void  the  deed  made  bv  his 
father  and  mother  to  their  granddaughter,  and  the  deed 
made  by  Mrs.  HeUig  and  her  grandparents  to  the  defend- 
ant Webb;  also,  that  he  be  decreed  to  be  the  owner  of  an 
undivided  half  of  the  quarter  section,  and  that  a  partition 
thereof  be  made,  and  for  general  relief. 

In  support  of  his  demand,  he  alleges  that,  at  the  date 
of  the  first-named  deed,  June  24,  1913,  Henry  Evers  was 
wholly  incompetent  to  make  si/ch  conveyance;  that  he  was 
then  suffering  from  senile  dementia,  and  wholly  unable  to 
understand  or  comprehend  the  nature  and  effect  of  his  act 
or  the  papers  executed  by  him ;  and  that  such  instruments 
are,  therefore,  void.  He  further  alleges  that  such  contract 
and  conveyance  were  made  without  consideration,  and 
were  procured  by  Mrs.  Heilig  by  undue  influence  exercised 
over  said  grantor  by  herself  and  others  acting  in  her  behalf. 

As  to  the  defendant  Webb,  the  plaintiff  charges  that  he 
took  title  to  the  land  with  notice  and  knowledge  of  the  al- 
leged defect  in  the  title  of  Mrs.  Heilig,  and  still  withholds 
a  large  part  of  the  agreed  consideration,  to  await  the  ulti- 
mate determination  or  adjudication  of  the  plaintiff's  claim 
to  a  share  in  the  land. 

By  an  amendment,  plaintiff  pleads  the  relationship  be- 
tween Mrs.  Heilig  and  her  grandparents,  and  alleges  that. 
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at  the  date  of  the  deed,  there  was  a  relation  of  special  trust 
and  confidence  between  them,  a  relation  which  she  abused 
and  took  advantage  of,  to  poison  the  minds  of  her  grand- 
parents toward  their  son. 

The  defendants  adroit  the  execution  and  delivery  of  the 
deeds  sought  to  be  set  aside,  and  deny  all  charges  of  fraud 
and  undue  influence  in  their  procurement.  They  also  plead 
the  contract  of  June  24,  1913,  hereinbefore  set  out,  and  al- 
lege that  the  same  was  fully  and  in  good  faith  performed 
and  carried  out  by  Mrs.  Heilig  and  her  husband,  thereby 
rendering  good  and  sufficient  consideration  for  the,  con- 
veyance of  the  land  to  her.  They  also  deny  the  allegation 
of  mental  unsoundness  made  against  Henry  Evers,  or  that 
he  was  in  any  wise  incompetent  to  make  the  deed. 

The  trial  court,  after  hearing  the  testimony  of  numer- 
ous witnesses,  offered  on  either  side,  found  against  plain- 
tiff, and  embodied  in  its  decree  a  finding  that,  on  the  date 
of  the  contract  and  deed,  Henrv  Evers  had  sufficient  mental 
capacity  to  legally  execute  those  instruments;  that,  after 
the  stroke  or  attack  from  which  he  suffered  on  June  3,  1913, 
he  had  recovered  or  improved  in  a  material  degree  before 
June  24th;  that  he  knew  the  act  in  which  he  was  engaged; 
knew  the  members  of  his  family  and  those  who  were  the 
natural  recipients  of  his  bounty ;  knew  the  property  he  pos- 
sessed; and  had  a  well-defined  judgment  how  he  wished  to 
dispose  of  the  same.  The  court  concedes  that  the  truth  of 
these  findings,  or  of  some  of  them,  is  in  dispute,  but,  in  its 
opinion,  the  decided  prejionderance  in  with  the  views  ex- 
pressed and  the  conclusion  announced. 

Counsel  on  both  sides  agree  that  the  case  thus  stated 
involves,  for  the  most  part,  only  familiar  and  well-estab- 
lished principles  of  law  and  equity,  and  th$t,  for  the  plain- 
tiff to  establish  any  right  or  interest  in  the  160  acres,  it 
must  be  found  from  the  evidence,  as  a  matter  of  fact,  ei- 
ther (1)  that  the  deed  was  obtained  through  undue  influ- 
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ence  exercised  over  the  grantor  by  the  grantee,  or  by  others 
acting  in  her  behalf,  or  (2)  that,  at  the  time  the  deed  was 
executed,  the  grantor,  Henry  Evers,  was  so  far  demented 
that  he  could  not  and  did  not  understand  or  comprehend,  to 
a  reasonable  degree,  the  nature  and  effect  of  his  act 

It  is  a  quite  constant  feature  of  cases  of  this  kind  that 
but  little  effort  is  required  to  find  plenty  of  witnesses  who 
have  seen  some  sign  of  deterioration  in  a  person  whose  men- 
tal soundness  is  questioned,  and  this  is  especially  true 
where  the  alleged  unsoundness  bears  the  taking  title  of 
senile  dementia ;  while,  on  the  other  hand,  there  is  usually 
no  lack  in  the  number  who  knew  the  alleged  dement  well, 
and  are  equally  certain  that  his  mental  vigor  and  soundness 
were  not  materially  abated.  This  conflict  arises  not  so 
much  from  recklessness  of  witnesses,  as  from  the  varying 
conception  they  have  of  what  constitutes  mental  unsound- 
ness, for  the  purposes  of  the  law. 

There  is,  perhaps,  no  other  fact  issue  on  which  the 
courts  feel  more  free  to  reject  opinions  of  witnesses  and  ver- 
dicts of  juries  than  those  which  turn  upon  this  question. 

It  is  well  settled,  contrary  to  the  opinion 
l.  deeds  :  valid-  of  many  persons,  that  mere  proof  of  a  men- 
lncompetency.  tal  defect  does  not  necessarily  establish  in- 
competency. To  repeat  the  language  of 
this  court  in  Ehrood  r.  O'Brieti,  105  Iowa  239,  240,  speak- 
ing of  a  party  to  a  contract,  we  said : 

"The  presumption  is,  he  was  sane  when  the  contract 
was  made,  and  the  burden  is  upon  appellant*  to  show  that 
he  was  not,  and  that  he  was,  in  fact,  incapacitated  from 
making  the  contract.  In  order  to  avoid  the  contract,  it 
must  appear  not  only  that  defendant  wTas  unsound  of  mind 
or  insane,  when  it  was  made,  but  that  this  unsoundness  or 
insanity  was  of  such  character  that  he  had  no  reasonable 
perception  or  understanding  of  the  nature  and  terms  of  the 
contract.    Mere  weakness  of  mind  or  unsoundness  to  some 
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degree  is  not  sufficient,  in  the  absence  of  fraud  or  undue  in- 
,  fluence,  to  invalidate  a  contract.*1 

This  rule  has  been  too  often  stated  and  too  often  ap- 
proved to  justify  us  in  taking  time  and  space  for  a  review 
of  the  authorities. 

If,  therefore,  we  concede,  as  is  proper  under  the  record, 
that  plaintiff  did  produce  evidence  on  the  trial  fairly  tend- 
ing to  s*how  that,  at  and  about  the  time  this  deed  was  made, 
the  mind  of  Henry  ISvers  was,  to  some  degree,  weakened 
and  clouded  by  illness  or  by  senile  decay,  it  does  not  follow 
that  the  conveyance  ought  to  be  set  aside.    That  result  can 
be  justified  only  by   the  further  finding   that   the  mental 
deterioration  of  the  grantor  had  reached  a  stage  where  he 
was  incapable  of  fairly  comprehending  the  nature  and  ef- 
fect of  his  act.     For  if,  notwithstanding  his  mental  weak- 
ness,  if  any,  he  still  had  sufficient  capacity  to  know  and 
understand,   and   did,   in   fact,  know   and   understand   the 
nature  and  effect  of  the  contract  and  deed  made  by  him,  it 
is  not  within  the  province  of  the  court  to  set  them  aside. 
It  is  not  a  question  whether  what  he  did  was  reasonable  or 
unreasonable,  just  or  unjust,   or  whether   the  disposition 
made  of  his  property  was  one  which  the  court  or  any  other 
person  would  have  made  under  the  circumstances.     It  was 
his  legal  right  to  divide  the  property  between  his  heirs,  or 
give  it  all  to  one  or  to  neither,  or  to  convey  it  in  considera- 
tion of  an  assured  support  for  himself  and  his  aged  wife 
during  the  remainder  of  their  lives;    and  such  act  on  his 
part  is  not  to  be  nullified  except  by  an  affirmative  showing 
of  mental  incapacity  which  had  progressed  to  the  extent 
above  indicated.    Whether  that  stage  of  imbecility  had  been 
reached  by  Henry  Evers  was,  under  the  evidence,  a  fair  ques- 
tion of  fact  for  the  decision  of  the  trial  court,  and  that 
question  the  court  solved  against  the  contention  of  the  ap- 
pellant. 

Is  the  record  such  that,  upon  its  consideration  de  novo. 
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we  ought  to  say  that  the  trial  court  was  mistaken  in  its 
conclusion? 

I.  The  allegation  in  the  petition  that  the  contract  and 
deed  were  procured  by  undue  influence,  exercised  by  Mrs. 
Heilig  and  others,  is,  we  think,  wholly  without  support  in 

the  testimony.    The  charge  in  this  respect 

2.  deeds:  can-       appears  to  have  no  other  foundation  than 

cellation    or 

setting  agide:.    is  inferred  or  suspected  from  the  fafct  that, 

undue   lnflu- 

encc-  during  the  period  from  June  3  to  June  24, 

1913,  Mrs.  Heilig  was  staying  with  and  car- 
ing for  her  grandparents,  and  had  the  opportunity,  if  she 
so  desired,  to  exercise  what  influence,  if  any,  she  had  over 
them,  or  to  excite  in  them  a  disposition  to  prefer  her  in  dis- 
posing of  their  property.  There  is  no  evidence  of  any  kind 
or  from  any  person  that  she  did  demand  or  request  them  to 
enter  into  the  contract  or  to  make  the  deed,  or  that  she 
brought  to  bear  upon  them,  directly  or  indirectly,  any  pres- 
sure or  duress,  either  moral  or  physical,  for  that  purpose. 
We  may  add  in  this  connection  that  the  suggestion  in  the 
petition  that  there  is  a  presumption  of  undue  influence  be- 
cause of  confidential  relations  between  the  parties  is  not 
urged  in  argument,  and  has  no  support  in  the  record. 

II.  Coming  again  to  the  question  of  the  actual  mental 
condition  of  Henry  Evers,  and  whether  he  is  clearly  and 
satisfactorily  shown  to  have  been  incompetent  to  make  the 
contract  and  deed,  we  are  well  satisfied  that  the  negative 
finding  upon  this  inquiry  by  the  trial  court  must  be  upheld. 

At  the  outset  of  such  inquiry,  the  court  was 

3.  evidence:  required  to  give  the  appellees  the  benefit 

burden    of 

proof:  mental      of  the  presumption  that  both  Evers  and  his 

incompetency : 

presumption. .      wife  were  sane,  and  that  their  contract  and 

deed  were  their  voluntary  and  intelligent 
act.  The  burden  was  and  is  upon  the  appellant  to  overcome 
that  presumption.    Looking  to  1li<>  testimony  offered  in  chief, 
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and  relied  upon  to  satisfy  this  rule  as  to 
4.  deeds:  can-       burden  of  proof,  we  find  the  showing  to  be 

cellation    or  . 

setting  aside:     that,  after  these  old  people  took  tip  their 

mental  Incom- 
petency, home  in  Sac  City,  they  lived  alone.     They 

employed  no  help,  the  wife  attending  to  the 
duties  of  the  household.  As  the  decrepitude  of  advanced 
age  grew  upon  them,  their  home  was  ill  kept,  untidy,  and 
unsanitary.  The  old  gentleman,  because  blind  or  nearly  so, 
and  unable  to  give  personal  attention  to  the  leasing  of  his 
farm,  depended  on  his  wife,  son,  and  a  neighboring  attorney 
for  assistance.  But,  prior  to  June  3,  1913,  there  is  little  or 
no  evidence  on  which  to  base  a  doubt  that  he  retained  a 
sufficient  degree  of  mentality  to  transact  the  ordinary, 
simple  business  to  which  he  had  always  been  accustomed, 
although  his  physical  infirmities  compelled  him  to  rely  up- 
on others  to  some  extent. 

On  this  date  last  named,  as  we  have  before  stated,  he 
suffered  a  stroke  or  attack  which  rendered  him,  for  a  short 
time,  speechless,  and  physically  weak.  It  also  fairly  ap- 
pears that  he  was  mentally  confused,  and  the  physician 
called  in  expressed  the  idea  that  he  had  become  insane,  and 
there  was  talk  of  -taking  him  to  the  hospital,  which  was 
abandoned  when  Mrs.  Heilig  came,  and  consented  to  remain 
and  take  care  of  the  old  people.  The  plaintiff,  who  lived  ten 
miles  away,  and  reached  his  parents  in  the  afternoon  of  that 
day,  says  his  father  did  not  recognize  him,  and  was  unable 
to  speak  intelligently,  except,  sometimes,  to  answer  yes  or 
no  to  questions  asked  him.  He  wandered  about  aimlessly; 
used  words  or  expressions  of  no  apparent  meaning;  mum- 
bled to  himself;  was  liable  to  fall  down,  if  not  watched  and 
assisted;  tried  to  smoke,  and  did  not  seem  to  know  which 
end  of  the  pipe  to  put  in  his  mouth.  The  next  morning,  he 
seemed  a  little  better,  and  was  able  to  dress, himself  with 
little  help. 

Plaintiff  left  for  his  own  home  on  the  morning  of  June 
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5th,  and  had  not  returned  to  see  his  parents  before  the  con- 
tract and  deed  in  suit  were  riiade,  on  June  34th.  Aside 
from  the  plaintiff  and  the  physician,  the  only  witnesses  of- 
fered bv  him  of  the  mental  condition  of  his  father  on  June 
3d,  and  for  a  day  or  two  after,  are  Mrs.  Slacks  and  Mr. 
Humphries,  who  were  callers  at  the  home  at  that  time; 
and  they  corroborate  plaintiff's  statements,  in  most  re- 
spects. Except  the  testimony  of  Dr.  Fuller  that  he  saw 
Henry  Evers  on  June  29th,  and  discovered  no  material 
change  in  him,  all  the  witnesses  who  saw  him  during  June, 
and  after  the  attack  occurring  on  the  3d  of  that  month, 
unite  in  saying  that  he  recovered,  to  a  considerable  'degree, 
and  showed  no  evidence  of  mental  unsoundness.  Five  dif- 
ferent neighbors  and  acquaintances  saw  him  during  that 
period,  and  express  the  opinion  that  he  was  of  sound  mind. 
The  two  witnesses  to  the  execution  of  the  contract  and  deed, 
one  of  them  a  physician,  express  the  same  opinion.  Mr. 
Jackson,  an  experienced  attorney  at  law,  who  drew  the  pa- 
pers, says  he  was  first  told  by  Mrs.  Heilig  that  they  had 
come  to  an  understanding  or  agreement  and  desired  his 
assistance,  and  thereupon  the  witness  called  on  the  old 
gentleman,  and  talked  the  matter  over  with  him.  To  the 
attorney's  inquiry  whether  he  wanted  to  put  his  wishes  in- 
to a  will,  or  make  a  present  conveyance,  EVers  said  they 
were  going  to  give  her  the  farm;  wanted  to  give  it  to  her 
now;  wanted  to  make  a  deed.  The  witness  having  put  the 
contract  and  deed  in  form,  they  were  then  executed  by  the 
parties,  and,  after  they  were  read  over  to  him,  Evers  signed 
them  by  his  mark.  The  witness  further  says  that,  in  his 
judgment,  Evers  was  then  of  sound  mind. 

Etcept  a  Mr.  Lanioreux,  no  witness  who  saw  him  be- 
tween the  date  of  the  deed  to  Mrs.  Heilig  and  his  death, 
suggests  any  doubt  of  his  soundness  of  mind;  but  all.  some 
five  or  six  in  number,  thought  him  competent.  Now,  in  or- 
der to  entitle  plaintiff  to  the  relief  asked,  it  must  also  be 
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shown,  by  a  preponderance  of  the  evidence,  that  Henry 
Evers  was  of  unsound  mind  on  October  6,  1914,  when  he 
united  with  Mr.  and  Mrs.  Heilig  in  conveying  the  land  to 
the  defendant  Webb;  and,  aside  from  the  expert  testimony 
to  which  we  shall  soon  refer,  the  record  is  without  evi- 
dence of  any  kind  to  support  such  a  finding. 

The  presumption  of  his  mental  soundness  at  that  time 
is  also  strengthened  by  the  testimony  of  the  notary  who 
prepared  the  deed,  witnessed  Evers'  signature,  and  took  his 
acknowledgment,  as  it  is  also  by  the  other  witnesses  living 
in  Dakota  at  the  time,  and  there  meeting  and  knowing  said 
grantor.  Taking  the  testimony  of  all  the  nonexpert  wit- 
nesses on  either  side,  and  giving  them  all  due  credit  for 
candor  and  good  faith,  it  must  be  said  that  it  fairly  prepon- 
derates in  favor  of  the  theory  that,  on  June  24,  1913,  and 
on  October  6,  1914-,  Henry  Evers  was  possessed  of  sufficient 
mental  capacity  to  make  a  valid  contract  and  deed. 

Large  reliance  is  placed  by  appellant  upon  the  expert 
testimony  of  Doctors  Pindley,  Studebaker,  and  McCreight. 
The  first  named,  Dr.  Findley,  alone  attempts  to  speak  of 
Evers  from  personal  observation,  and  his  judgment,  founded 
thereon,  is  entitled  to  respectful  consideration ;  but  the 
question  still  remains  one  upon  which  the  court  was  re- 
quired to  reach  its  own  conclusion  from  the  evidence  as  a 
whole.  The  doctor's  professional  attendance  on  the  old 
man  was  limited  to  two  visits  on  June  3d,  and  one  visit  on 
June  4th;  and,  in  view  of  later  developments,  and  the  tes- 
timony of  the  many  witnesses  who  saw  the  patient  at  dif- 
ferent times  during  the  remaining  two  and  a  half  years  of 
his  life,  the  conclusion  is  justified  that  there  was  a  mistake 
in  this  physician's  diagnosis  of  a  confirmed,  hopeless  con- 
dition of  senile  dementia,  from  which  there  was  no  possibili- 
ty  of  recovery  or  improvement. 

The  other  physicians,  having  answered  as  to  their  gen- 
eral qualifications  to  speak  as  experts,  were  each  asked  to 
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answer  a  hypothetical  interrogatory,  framed  by  counsel. 
It  consists  of  a  statement  of  assumed  facts,  filling  six  large, 
closely  printed  pages.  It  embodies  several  hundred  clauses, 
and  an  almost  infinite  variety  of  alleged  circumstances,  and 
concludes  with  the  inquiry: 

"Now,  Doctor,  assuming  the  facts  to  be  as  I  stated,  bas- 
ing your  answer  upon  your  knowledge,  observation,  and  ex- 
perience as  a  physician  and  surgeon,  are  you  able  to  express 
an  opinion  as  to  the  mentality  or  mental  condition  of  the 
person  or  patient  I  have  referred  to?" 

An  affirmative  answer  having  been  obtained,  it  is  fol- 
lowed with  the  question  whether  a  person  such  as  there  de- 
scribed is  of  sound  or  unsound  mind,  to  which  the  witness 
responds  that  such  a  person  is  a  victim  of  senile  dementia, 
which  is  a  permanent  and  progressive  ailment. 

Without  at  all  reflecting  upon  counsel  in  their  manner 
or  method  of  presenting  their  testimony,  it  is  proper  to  say 
that  it  is  a  real  misfortune  that,  in  the  trial  of  nearly  every 
case  involving  questions  of  mental  condition,  the  idea  seems 
to  prevail  that  the  weight  and  value  of  expert  testimony  is 
in  proportion  to  the  length  and  perplexity  of  the  interroga- 
tory by  which  it  is  extracted  from  the  witness;  when,  in 
truth,  the  very  multiplicity  of  detail  and  the  piling  up  of 
item  on  item,  many  of  them  being,  as  a  matter  of  common 
knowledge,  wholly  consistent  with  perfect  soundness  of 
mind,  and  many  others  having  no  fair  basis  in  the  testi- 
mony, tend  only  to  detract  from  the  weight  and  value  of  the 
witness'  opinion,  when  the  court  or  jury  comes  to  consider 
the  merits  of  the  issue  to  be  decided.  Evidence  that  an  old 
man's  eyesight  is  dim,  his  hearing  impaired,  his  hand  un- 
steady, his  voice  tremulous,  his  joints  rheumatic,  his  step 
shortened,  and  so  on  through  all  the  long  list  of  unwelcome 
signals  of  the  approaching  end  of  his  earthly  career,  may 
all  be  true;  and  yet  the  divine  spark,  the  immortal  mind, 
may  still   shine   with   undimmed   radiance  until   it   lights 
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him  through  the  gateway  of  death;  or,  even  if  it  fade  as 
the  end  draws  near,  the  law  will  still  guard  his  right  to 
do  what  he  will  with  his  own  until  the  darkness  is  so  com- 
plete as  to  deprive  him  of  reason  and  judgment.  It  is,  there- 
fore, incumbent  upon  the  court,  in  considering  expert  evi- 
dence based  solely  on  a  hypothetical  question  framed  by  a 
litigant,  to  examine  it  with  care,  and  to  give  the  answers 
greater  or  less  weight,  according  as  the  hypothetical  state- 
ment does  or  does  not  conform  to  the  well-proved  facts. 

Applying  that  test,  we  have  no  hesitancy  in  saying  that 
the  deficiency  we  have  before  pointed  out  in  the  plaintiff's 
proofs  of  the  alleged  mental  incapacity  of  Henry  Bvers  by 
nonexpert  testimony  is  not  bridged  over  or  supplied  by 
the  testimony  of  the  physicians.  The  evidence  of  these  ex- 
perts may.  be  conceded  to  be  the  accepted,  scientific  view 
of  the  profession,  based  on  the  assumption  of  the  entire  cor- 
rectness of  the  hypothesis  on  which  their  opinion  is  formed ; 
but  it  manifestly  proves  too  much  for  the  plaintiff's  case. 
They  agree  that  a  man  in  the  condition  described  in  that 
statement  is  in  an  advanced  stage  of  senile  dementia,  and 
that  such  condition  is  always  progressive  and  incurable. 
Now,  with  a  single  exception,  the  record  shows,  by  every 
one  of  the  numerous  witnesses  who  saw  or  knew  Henrv 
Evers  during  the  two  and  a  half  years  of  his  life  after  June 
;y  1913,  that  he  did  improve  to  such  an  extent  that  he  im- 
pressed them  all  with  the  belief  that  he  was  a  man  of  sound 
mind.  We  cannot  discard  all  this  concurring  testimony  as 
false  or  mistaken.  It  is  far  easier  and  more  reasonable  to 
conclude  that  he  was  not  a  senile  dement,  as,  indeed,  he 
could  not  have  been  if  we  are  to  accept  the  opinion  of  all 
the  medical  witnesses  as  to  the  nature  of  such  a  condition. 

There  is  still  another  aspect  of  the  case  to  which  we 
may  well  advert.  It  is  argued  that  it  was  an  unnatural 
thing  for-this  old  man  and  his  wife  to  convey  the  farm  to 
their  granddaughter  alone,  leaving  no  substantial  estate  to 

Vol.    ISO    Ta.— 75. 
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their  son.  But  the  record  is  Dot  devoid  of  matters  which  go 
far  to  explain  their  act.  As  we  have  seen,  there  were  but 
two  children  of  their  union,  Fred,  the  plaintiff,  and  a  daugh- 
ter, Emma,  who  died  in  1889,  leaving  an  infant  child,  Minnie, 
then  but  a  few  days  old.  That  infant  they  took  into  their 
home  and  reared  to  womanhood.  To  the  affection  which 
they  gave  her  as  the  child  of  their  deceased  daughter,  there 
was  naturally  added  the  perhaps  still  warmer  regard  be- 
stowed upon  her  as  a  member  of  their  own  immediate  fami- 
ly. She  married,  but  had  returned  to  visit  them  from  time 
to  time;  and,  when  the  grandfather  was  stricken  with  sick- 
ness, she  came  to  them  and  assumed  their  care.  She  had  no 
property  of  her  own.  Fred,  more  than  60  years  old,  had,  for 
30  years,  been  established  in  a  home  of  his  own.  He  owned 
240  acres  of  land,  which  had  been  deeded  to  him  by  his 
father  for  a- consideration  of  "one  dollar  and  parental  af- 
fection." So  far  as  appears,  the  girl's  mother,  Emma,  had 
never  received  any  property  or  bounty  at  the  hands  of  her 
father;  and  if,  under  these  circumstances,  Evers  and  his 
wife  felt  or  believed  that  a  deed  of  the  farm  of  160  acres 
to  the  granddaughter,  upon  her  contract  to  keep,  maintain, 
and  care  for  them  for  the  rest  of  their  lives,  was  a  Just  and 
fair  method  of  evening  up  the  family  fortunes,  it  was  a 
conclusion  which  had  some  measure  of  reason  and  justifica- 
tion. At  least,  it  was  not  so  unreasonable  as  to  suggest  any 
lack  of  mental  capacity  on  the  part  of  the  grantors. 

It  is  to  be  kept  in  mind,  too,  that  there  i#  nowhere  in 
the  record  any  suggestion  that  the  wife  of  Henry  Evers  was 
lacking  in  mental  capacity.  As  the  wife  of  Henry,  the 
mother  of  Fred,  and  grandmother  of  Minnie,  and  a  woman 
presumably  of  normal  mind  and  character,  she  must  have 
been  as  nearly  impartial  in  her  affections  for  these  persons 
as  it  is  humanly  possible  to  be;  and  the  fact  that  she  free- 
ly united  with  her  husband  in  making  the  contract  and 
deed  to  Minnie,  is  evidence  of  no  small  value  that  she  be- 
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lieved  it  to  be  right,  and  that  she  would  not  have  permitted 
that  disposition  of  the  property  had  she  believed  that, 
equitably,  Fred  wiis  entitled  to  share  iji  it.  There  is  no 
evidence,  nor  does  there  seem  to  be  any  claim,  that  she  was 
subjected  t<^  any  undue  influence,  and  her  voluntary  ac- 
quiescence m  and  consent  to  the  contract  and  conveyances 
are  not  without  bearing  upon  the  good  faith  of  the  trans- 
action. .   -  f  *; 

There  is  some  evidence  that  Henry  was  angry  at  Fred 
for  attempting  to  put  him  under  guardianship,  and  it  is 
possible  that  that  fact  may  have  had  some  influence  over 
his  mind.  But  even  if  this  be  so,  it  tends  more  to  show  that 
the  old  gentleman  still  retained  the  normal  qualities  of  the 
average  man  than  to  indicate  any  failure  of  mental  capacity. 

There  is  no  occasion  for  further  discussion.  The  find- 
ing of  the  trial  court  that  the  allegation  of  mental  inca- 
pacity on  part  of  Henry  Evers  to  make  the  conveyances 
sought  to  be  set  aside  has  not  been  sustained  by  sufficient 
proof,  is  affirmed.  The  repeated  criticism  of  the  trial  court, 
indulged  in  by  counsel  for  appellant,  to  the  general  effect 
that  its  attitude  and  rulings  on  the  trial  were  unfair,  or 
influenced  by  undue  sympathy  for  the  principal  appellee,  is 
not  justified  by  anything  in  the  record. 

The  decree  below  is  right,  and  it  is — Affirmed. 

Ladd,  0.  J.,  Gaynob  and  Stevens,  JJ.,  concur. 


James  Roy  Glenn,  Appellant,  v.  D.  H.  Miller,  Appellee. 

PROCESS:     Substituted  Service — Statute  Must  Be  Complied  With. 

1  Where  reliance  is  had  upon  substituted  service  to  give  the 
court  jurisdiction  over  the  defendant,  it  must  appear  that  the 
statute  permitting  it  has  been  substantially  complied  with/ 

PROCESS:    Substituted  Service — Presumption  of  Truth  of  Return. 

2  Evidence  reviewed,  and  held  that  the  presumption  in  favor  of 
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the  truth  of  the  sheriff's  return  as  to  substituted  service  had 
upon  defendant's  wife  had  not  been  successfully  rebutted. 

EXECUTION:     Sale— Grossly   Inadequate  Bid — Duty  of  Sheriff  to 

3  Postpone.  It  is  the  duty  of  the  sheriff,  under  Sec.  4029,  Code. 
1897,  if  there  are  no  bidders  at  an  execution  sale,  and  the 
amount  offered  is  grossly  inadequate,  to  postpora  the  sale. 

EXECUTION:     Sale — Gross  Inadequacy  of  Consideration — Presump- 

4  tion  of  Undue  Advantage.  While  mere  inadequacy  of  considera- 
tion is  not  ordinarily  sufficient  to  invalidate  a  judicial  sale, 
otherwise  fair  and  regular,  yet  the  inadequacy  may  be  so 
gross  as,  in  the  absence  of  explanation,  to  raise  a  presumption 
of  undue  advantage,  and  equity  will  Intervene  to  correct  the 
wrong. 

Appeal  from  Dallas  District  Court. — Lorin  N.  Hays,  Judge. 

July  10, 1919. 

Suit  in  equity  to  set  aside  an  execution  sale  of  land, 
and  for  other  relief.  Bill  dismissed,  and  plaintiff  appeals. — 
Reversed. 

C.  G.  Putnam  and  Judson  E.  Piper,  for  appellant. 

Parsons  &  Mills,  for  appellee. 

X 

Weaver,  J. — On  November  8,  1908,  the  plaintiff,  then 
about  21  years  old,  being  indebted  to  defendant  for  attor- 
ney's fees,  made  to  the  defendant  a  promissory  note  for 
$100,  payable  one  year  after  date.  On  this  note,  under 
date  of  March  20,  1912,  defendant  obtained  a  judgment  by 
default  against  plaintiff  in  the  district  court  of  Dallas 
County,  for  the  principal  sum  of  $102.15  and  costs.  The 
plaintiff  was,  at  this  time,  the  owner  of  an  undivided  one- 
tenth  part  or  share  of  513  acres  of  land  in  Dallas  County, 
subject  to  a  life  estate  of  his  father  and  mother,  then  about 
66  years  of  age,  and  subject  to  a  proportionate  part  of  a 
charge  of  $1,600  on  the  entire  property  in  favor  of  third 
parties,  payable  after  the  death  of  the  life  tenants. 
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Having  obtained  the  judgment,  defendant  caused  ex- 
ecution to  be  issued  and  levied  upon  plaintiff's  entire  inter- 
est in  all  the  laud.  At  the  sheriff's  sale-,  the  judgment  plain- 
tiff (defendant  herein)  was  the  only  bidder,  and  the  present 
plaintiffs  right,  title,  and  interest  in  each  and  all  of  the 
several  parts  making  up  the  farm  were  struck  off  to  him  for 
the  aggregate  amount  of  #142.82.  The  evidence  shows  that, 
at  that  time,  the  513  acres  of  land  were  fairly  worth  $150  to 
$200  per  acre,  or  an  aggregate  of  from  $76,950  to  $102,(500. 
The  officer  making  the  sale  testifies  to  his  familiarity  with 
land  values  in  that  neighborhood,  and  says,  uLand  was 
selling  around  that  community,  1  believe,  from  $175  to 
$200  per  acre." 

The  defendant  received  from  the  sheriff  the  usual  cer- 
tificate of  sale,  and,  at  the  end  of  a  year,  a  sheriff's  deed. 
This  action  was  begun  in  1917.  to  set  aside  the  sale  and 
deed,  as  well  as  the  judgment  on  which  the  execution  issued. 
The  grounds  alleged  for  such  relief  are  that  original  notice 
of  the  action  wras  never  served  upon  plaintiff,  as  required 
by  law,  and  because  thereof  the  court  did  not  acquire  juris- 
diction to  render  the  judgment;  that  the  levy  of  said  ex- 
ecution was  excessive  and  fraudulent;  and  that  the  sheriff, 
in  making  the  levy,  sale,  and  return,  did  not  observe  the  di- 
rections and  provisions  of  the  statute  necessary  to  a  valid 
and  effective  sale. 

The  defendant  admits  the  procurement  of  the  judg- 
ment, the  issue  and  levy  of  the  execution,  and  sale  of  the 
hand  thereunder,  but  denies  all  other  allegations  of  the  pe- 
tition. 

The  trial  court  found  for  the  defendant,  dismissed  the 
bill,  and  plaintiff  appeals. 

T.  Referring  first  to  the  attack  upon  the  validity  of 
the  judgment,  it  appears  that  there  was  no  personal  serv- 
ice of  the  original  notice,  but  the  sheriff's  return  shows  sub- 
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stituted  service  on  the  plaintiff  by  reading 
the  notice  to  his  wife,  and  delivering  a  copy 
to  her  at  his  usual  place  of  residence,  he 
not  being  found   in   the  county.     Plaintiff 
denies  that  he  knew  of  such  service  or  of 
the  entry  of  judgment  against  him,  or  that  his  land  had 
been  sold  in  satisfaction  of  the  judgment,  until  shortly  be- 
fore this  action  was  brought. 

It  is  true  that,  where  reliance  is  had  upon  substituted 
service  to  give  the  court  jurisdiction  over  a  defendant,  it 
must  appear  that  the  statute  permitting  it  has  been  sub- 
stantially complied  with;  and  there  is  in 
this  record  some  support  for  plaintiff's  con- 
tention that  the  alleged  substituted  serv- 
ice, if  made  at  all,  was  made,  not  at  the 
residence  or  home  of  the  plaintiff,  but  in 
the  street,  in  a  neighboring  town ;  and  if  this  fact  were  to 
be  found  established,  it  would  doubtless  be  sufficient  to  in- 
validate the  service.  There  is,  however,  testimony  to  the 
contrary,  and  as  plaintiff's  wife  has  since  deceased,  the 
truth  of  the  matter  is  left  in  some  doubt,  and  we  do  not  feel 
justified  in  holding  that  the  presumption  in  favor  of  the 
truth  of  the  officer's  return  has  been  successfully  rebutted. 
The  constructive  character  of  the  service  is,  nevertheless, 
a  material  fact  for  consideration,  with  respect  to  the  other 
issue  treated  in  the  next  paragraph. 

II.  Of  the  objections  to  the  regularity  of  the  sale  by 
the  sheriff,  we  find  it  unnecessary  to  consider  more  than 
appellant's  complaint  that  the  levy  was  grossly  excessive, 

and  that  the  sheriff  abused  his  discretion  in 
proceeding  to  sell  the  property  without  ad- 
journment, or  any  effort  to  avoid  the  un- 
necessary sacrifice  of  the  plaintiff's  proper- 
ty. In  this  respect,  we  hold  that  the  plain- 
tiff is  clearly  entitled  to  relief,  and  that  to  rule  otherwise 
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would  be  to  convert  the  processes  of  the  law  and  of  the 
courts  into  weapons  of  gross  injustice. 

The  evidence  shows,  without  material  dispute,  that 
plaintiff's  interest  in  this  land  was  worth  anywhere  from 
$6,000  to  $10,000.  The  land  was  made  up  of  40-acre  tracts 
and  lots  of  the  government  survey.  The  sheriff,  as  a  wit- 
ness, admits  that  he  is  acquainted  with  the  value  of  such 
lands,  and  that  he  then  knew  that  this  lan<i  was  worth  $  150 
per  acre.  The  defendant  was  the  only  bidder  at  the  sale, 
and  the  sheriff ,  after  going  through  the  form  of  offering  four 
40-acre  tracts  in  a  quarter  section,  without  receiving  any 
•bid,  put  up  the  entire  quarter,  and  sold  plaintiff's  interest 
therein  to  defendant  for  $50.  In  a  similar  manner,  he 
struck  off  to  defendant  plaintiff's  interest  in  an  80-acre 
tract  for  $25,  in  a  40^acre  tract  for  $10,  in  six  government 
lots  for  $50,  and  in  a  33-acre  lot  for  $7.82. 

If,  instead  of  an  undivided  interest  in  513  acres  of 
valuable  property,  the  debtor  had  been  so  unfortunate  as 
to  own  a  like  interest  in  5,000  acres,  the  same  astute  process 
of  dividing  and  subdividing  the  bid  could,  with  equal  ease, 
have  been  made  to  cover  his  entire  holding,  and  with  equal 
reason,  the  same  plea  could  now  be  made  in  its  justification. 
Although  it  was  the  duty  of  the  sheriff,  if  there  were  no 
bidders,  or  if  the  amount  offered  was  grossly  inadequate, 
to  postpone  the  sale,  he  did  not  postpone  it,  but  proceed- 
ed to  sell  the  entire  14  different  tracts  to  the  defendant,  as 
above  noted,  on  bids  so  glaringly  inadequate  that  the  mere 
statement  of  them  is  their  sufficient  condemnation.  See 
Code  Section  4029 ;  Sioortzell  v.  Martin,  16  Iowa  519 ;  For- 
tin  v.  Sedgiciek,  133  Iowa  233,  and  cases  there  cited. 

True,  it  is  a  general  rule  that  mere  inadequacy  of  con- 
sideration is  not  ordinarily  sufficient  to  invalidate  a  judicial 
sale  otherwise  fair  and  regular,  but  it  is  also  true  that  the 
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inadequacy  may  be  so  gross  as,  in  the  ab- 

4.  execution:         sence  of  explanation,  to  raise  a  presumption 

inadequacy  of      of  undue  advantage,  and  equity  will  iuter- 

consideration : 

presumption         vene  to  correct  the  wrong.    Copper  v.  Iowa 

of  undue  *     ■        tr 

advantage.  T.  <(•  X.  Bank,  14!)  Iowa  336;  Drake  r.  Brick- 

ner,  180  Iowa  1166,  1172;  Cook  i\  Jenkins  <£- 
Co.,  30  Iowa  452.  Of  cases  calling  for  the  practical  applica- 
tion of  this  rule,  the  books  contain  very  few  more  striking 
examples  than  this.  The  sheriff  is  not  the  mere  agent  or 
servant  of  the  judgment  creditor.  *  He  is  the  officer  of  the 
law,  and  his  duty  to  execute  the  writ  and  collect  the  judg- 
ment is  no  more  apparent  or  obligatory  than  is  his  duty  to 
protect  the  debtor  against  an  unjust  or  oppressive  levy  and 
sale.  It  is  to  that  end  that  the  statute  gives  him  discre- 
tion to  postpone  the  sale,  in  the  absence  of  bidders,  or  when 
confronted  by  bidders  who  offer  only  bids  grossly  out  of 
proportion  to  the  value  of  the  property ;  and  abuse  of  that 
discretion  will  invalidate  his  sale. 

Such  being  our  view  of  the  effect  of  the  act  of  the 
sheriff,  it  is  unnecessary  for  us  to  consider  whether,  in  the 
absence  of  abuse  of  discretion  by  the  officer,  the  inadequacy 
of  the  bid  alone  affords  sufficient  ground  for  the  relief  asked 
by  the  plaintiff.  In  Jonas  i\  Weires,  134  Iowa  47,  we  held, 
under  the  circumstances  there  presented,  that  the  objection 
to  the  adequacy  of  the  bid  did  not  apply  to  the  sale  of  an 
undivided  interest  in  a  single  tract.  Under  the  peculiar  cir- 
cumstances there  considered,  the  correctness  of  the  decision 
need  not  be  questioned.  How  general  may  be  the  operation 
of  the  rule  there  followed,  jsmd  what  its  limitations,  the  dis- 
position of  this  appeal  does  not  require  us  to  consider  or 
decide.  It  may  be  said,  however,  that  the  subject  is  treated, 
to  some  extent,  in  the  very  recent  case  of  Drake  v.  Brickner. 
180  Iowra  1166,  1172.  See,  also,  Tierna*n  v.  Wilson,  6  Johns. 
Oh.  410,  415.  It  is  also  to  be  noted  that,  in  the  case  before 
us,  the  execution  creditor  and  the  sheriff  did  not  sell  or 
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offer  to  sell,  nor  did  the  creditor  purchase,  plaintiff's' un- 
divided interest  in  the  property  as  a  whole,  but  the  sale  was 
made  in  parcels,  thus  recognizing  their  separable  and  dis- 
tinct character.  We  have  said  sufficient  to  indicate  our 
view  that  the  conclusion  of  the  trial  court  cannot  be  sus- 
tained. The  decree  below  will  be  reversed,  and  the  sheriff's 
sale  and  deed  set  aside,  with  leave  to  plaintiff  to  pay  the 
defendant's  judgment  against  him,  with  interest  and  costs 
(not  including  the  costs  of  the  levy  and  sale  hereby  vacated), 
within  30  days  from  the  filing  of  this  opinion.  If  not  so 
paid  within  the  time  named,  a  new  execution  will  issue  for 
its  collection. — Reversed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Charles  Holdorf,  Appellee,  v.  Annie  Holdorf.  Appellant. 

EXEMPTIONS:  Persons  Entitled — Abandoned  Wife  and  Family — 
Purchaser  from  Husband.  Where  a  wife  and  family  have  been 
abandoned  by  the  husband  and  father,  the  wife  may  hold  such 
property  as  is  exempt  from  execution  under  Section  4008,  Code, 
1897,  as  against  a  purchaser  from  the  husband.  Sections  3158, 
4016,  Code,  1897. 

Evans,  J.,  concurs  specially. 

Salinger  and  Stevens,  J  J.,  dissent. 

Appeal  from  Pottawattwttde  District  Court. — J.  B.  Bock  a- 

fellow.  Judge. 

March  17,  1919. 

Kehearinu  Denied  July  10,  1919. 

Action  at  law  to  recover  the  possession  of  personal 
property.  The  court  having  sustained  a  demurrer  to  de- 
fendant's answer,  she  elerrted  to  stand  on  her  pleading,  and 
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from  the  judgment  entered  against  her,  she  appeals. — Re- 
versed. 

Turner  &  Cullison  and  G.  C.  Wyland,  for  appellant. 

Preston  &  DilHiufer,  for  appellee. 

Weaver,  J. — In  his  petition,  the  plaintiff  claims  the 
possession  of  certain  farm  implements  and  live  stock,  under 
a  bill  of  sale,made  to  him  by  the  defendant's  husband,  who 
is  the  son  of  plaintiff. 

In  her  answer,  the  defendant  alleges  that,  in  March, 
1916,  she  was  living  with  her  husband  at  their  home  in  said 
county ;  that  the  property  now  in  controversy  was  then  held 
and  owned  by  him,  and  was  exempt  from  execution  upder 
the  statutes  of  this  state;  that,  on  or  about  the  date  named, 
her  husband  deserted  her  and  the  infant  child  of  their  mar- 
riage, and  removed  to  Colorado,  leaving  her  in  the  posses- 
sion and  control  of  said  exempt  property;  that,  after  said 
desertion,  he  entered  into  a  conspiracy  with  the  plaintiff  to 
cheat  and  defraud  her  out  of  her  rights  in  said  property, 
and  deprive  her  of  her  right  to  use  and  subject  said  property 
to  the  purposes  of  .her  maintenance  and  support,  and  in 
furtherance  of  such  conspiracy,  her  husband  made  to  his 
father  the  bill  of  sale  under  which  the  latter  now  claims 
title  to  and  possession  of  the  several  items  of  property  de- 
scribed in  the  petition.  In  what  is  called  the  fifth  subdivi- 
sion of  the  answer,  she  further  alleged  that  the  bill  of  sale 
was  obtained  from  her  husband  by  fraud  and  coercion,  and 
without  consideration. 

The  demurrer  to  the  answer  is  to  the  effect  that  the 
facts  pleaded  constitute  no  defense  to  the  plaintiff's  claim. 
This  position  was  sustained  by  the  court  as  to  all  of  the  an- 
swer except  the  fifth  subdivision,  above  mentioned. 

Stated  briefly,  the  proposition  asserted  by  the  appellee 
is  that,  although  the  property  was  exempt  from  execution  in 
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the  hands  of  appellant's  husband,  and  therefore  not  liable 
to  be  seized  and  subjected  to  the  claims  of  his  creditors,  this 
did  not  take  away  or  limit  his  right  as  owner  to  sell  or  dis- 
pose of  it ;  and  that,  in  so  doing,  even  after  -he  had  de- 
serted his  family,  he  did  his  wife  no  legal  wrong,  and  she 
did  not  become  thereby  entitled  to  hold  the  property  as 
against  any  person  to  whom  he  might*  transfer  it. 

The  statutory  exemptions  from  executions  (Code  Sec- 
tions 4008  et  seq.)  designate  certain  property  of  the  debtor 
who  is  a  resident  of  the  state  and  head  of  a  family.  This 
provision  is  made,  not  for  the  benefit  of  the  debtor  alone, 
but  also  for  the  protection  of  the  family  which  it  is  his  duty 
to  support;  and  this  court  has  from  the  outset  held  it  to 
be  its  duty  to  construe  the  law  liberally,  to  effectuate  the 
humane  intent  and  purpose  of  its  enactment.  Generally 
speaking,  the  exempt  character  of  the  property  does  not  de- 
stroy or  interfere  with  the  right  of  the  debtor  to  sell  or 
dispose  of  it,  the  presumption  being  that,  so  long  as  he 
remains  the  actual  head  of  the  family,  with  his  wife  and 
infant  children,  he  will  make  proper  provision  for  their  sup- 
port ;  or,  if  the  property  sold  be  necessary  for  their  support, 
he  will  replace  it.  Unfortunately,  however,  there  are  some 
men  with  so  little  regard  for  their  marital  and  parental  ob- 
ligations that  they  will  desert  their  wives  and  children  and 
leave  them  to  carry  on  an  unaided  struggle  for  existence. 
It  may  perhaps  be  justly  said  that  our  statute  has  not  made 
adequate  provision  for  the  protection  of  a  family  thus  wick- 
edly abandoned,  but  there  has  been  at  least  some  attempt  to 
meet  that  need.  In  Code  Section  4016  we  find  the  follow- 
ing: 

"When  a  debtor  absconds  and  leaves  his  family,  such 
property  as  is  exempt  to  him  under  this  chapter  shall  be  ex- 
empt in  the  hands  of  his  wife  and  children,  or  either  of 
them." 
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There  is  another  provision,  whereby,  if  a  husband  aban- 
dons his  wife,  or  is  cast  into  prison,  she  may,  after  one 
year,  secure  an  order  of  court,  to  manage,  control,  sell,  or  in- 
cumber any  or  all  of  his  property  upon  proper  showing  (Code 
Section  3158) ;  but  this  right  has  no  special  reference  to  the 
exempt  character  of  such  property. 

Under  the  foregoing  statutes,  it  has  been  held  that  a 
wife  abandoned  by  her  husband  may  not  only  hold  the  ex- 
empt property  left  by  him  in  her  possession  against  the 
claims  of  his  creditors,  but  that  she  may  sell  it  for  the  sup- 
port of  herself  and  family,  and  vest  the  purchaser  with  a 
good  title  thereto.  Raw  son  v.  Spangler,  62  Iowa  59;  Waugh 
v.  Bridgeford,  69  Iowa  334.  These  decisions  have  stood  un- 
challenged  nearly  40  years,  and,  unless  we  are  prepared  now 
to  overrule  them,  they  are  to  be  regarded- as  reflecting  the 
established  law  of  this  state.  It  is  true  that,  in  each  of 
these  cases,  the  party  against  whom  the  decision  was  made 
was  a  creditor  of  the  husband ;  but  the  issue  was  between 
the  creditor  and  the  person  who  had  bought  the  property 
from  the  deserted  wife,  and  the  question  tried  and  decided 
was  whether  such  sale  had  the  effect  to  vest  the  purchaser 
with  title,  and  this  was  answered  in  the  affirmative.  If, 
therefore,  upon  desertion  by  the  husband,  the  wife  is  clothed 
with  power  to  sell  the  exempt  property  for  her  support, 
then,  even  if  it  may  be  said  that  the  law  does  not  work  any 
transfer  of  title  from  him  to  her,  but  simply  gives  her  the 
right  to  use  it  or  to  sell  it,  and  to  use  the  proceeds  as  a 
means  of  the  support  which  it  was  his  duty  to  furnish,  it 
follows,  of  necessity,  that  the  property  is  charged  with  or 
impressed  with  that  liability  in  her  hands,  and  she  has  the 
right  to  its  possession  for  that  purpose,  not  only  against 
his  creditors,  but  also  against  the  recreant  husband  him- 
self. If  this  be  not  so,  the  rights  which  the  statute  has 
provided  for  her,  and  which  we  have  recognized  and  upheld, 
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are  reduced  to  the  merest  shadow.  Under  such  an  inter- 
pretation of  the  statute,  a  "heartless  husband  may  run  away 
from  his  wife  and  infant  children,  and  not  only  deny  them 
the  care  and  support  which  it  is  his  duty  to  give,  but  may 
also  thereafter,  and  while  persisting  in  his  desertion,  rob 
them  of  the  benefit  of  the  exempt  property  left  in  their 
hands,  by  selling  it  to  a  stranger,  or  by  the  nominal  trans- 
fer of  the  title  to  a  friend  or  relative.  Nay,  more,  if  he 
may  do  this,  he  may  dispose  of  it  by  voluntary  gift  to  a 
paramour  or  other  confederate,  who  may  enter  the  house, 
strip  it  to  its  last  item  of  furniture,  and  turn  the  helpless 
family  adrift  to  starve,  unless  relieved  as  objects  of  public 
or  private  charity;  and  the  courts  called  upon  to  sit  in 
judgment  on  such  a  transaction  must  uphold  it  as  lawful. 
It  is  impossible  that  the  legislature  intended  any  such  re- 
sult. It  is  no  answer  to  say  that,  had  the  husband  not  de- 
serted his  family,  he  could  have  sold  the  exempt  property 
without  his  wife's  consent;  for,  as  we  have  already  said, 
so  long  as  he  remains  with  the  family,  he  is  its  head,  aud 
it  will  be  presumed  that  he  will  give  it  his  care  and  support. 
It  is  only  when  he  abandons  his  home  and  family  that  the 
right  of  the  wife  to  possess  and  control  the  exempt  property 
and  subject  it  to  her  support  attaches,  and  when  such  right 
does  attach,  the  right  of  the  husband  to  deprive  her  of  it 
ceases.  The  unlimited  right  of  the  absconding  husband  to 
rob  his  deserted  wife  and  child  of  their  means  of  support, 
by  selling,  giving  away,  or  wasting  the  exempt  property  left 
in  the  wife's  possession,  and  the  right  of  the  wife  to  hold 
the  property  and  sell  or  use  it  for  her  support,  cannot  co- 
exist. The  right  so  given  the  wife  necessarily  excludes  and 
negatives  the  right  of  the  husband  to  defeat  it. 

The  demurrer  to  the  answer  should  have  been  overruled. 
The  judgment  appealed    from  is,  therefore, — Reversed. 

Evans,  J.  (concurring).    I  concur  fully  in  the  majori- 
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ty  opinion.  I  desire  to  add  a  word,  however,  with  a  view  of 
italicizing  particular  terms  6f  the  statute  under  considera- 
tion.   It  provides: 

"When  a  debtor  absconds  and  leaves  his  family,  such 
property  as  is  exempt  to  him  under  this  chapter  shall  be 
exempt  in  the  hands  of  his  wife  and  children,  or  either  of 
them/' 

The  words  above  italicized  furnish  their  own  emphasis. 
Their  fair  implication  is  that,  when  an  absconding  debtor 
"leaves  his  family,"  his  dominion  and  trusteeship  of  exempt 
property  ceases  instanter.  By  the  same  process,  such  ex- 
empt property  is  deemed  to  be  "in  the  hands  of  his  wife." 
If  such  property  is  deemed  in  the  hands  of  the  wife,  it  can- 
not be  in  the  hands  of  the  absconding  husband.  How  can 
it  be  "exempt  in  the  hands  of  his  wife"  unless  the  dominion 
is  likewise  in  the  hands  of  his  wife?  An  exemption  to  the 
wife  in  property  over  which  her  absconding  husband,  and 
not  she,  has  absolute  dominion,  would  be  a  contradiction  in 
terms.  If  she  has  no  right  to  the  property,  she  can  have 
no  exemption  in  it.  It  is  impossible  to  give  any  substance 
to  the  exemption  provided  in  this  statute  for  the  benefit  of 
wife  and  children,  unless  it  be  held  that,  as  a  matter  of  law, 
the  dominion  and  trusteeship  of  the  exempt  property  passes 
from  the  absconding  husband  to  the  deserted  wife  and  chil- 
dren. Such  a  holding  is  consistent  in  principle  with  our 
previous  construction  of  exemption  statutes.  To  hold  that 
a  nondeserting  husband  may  not  incumber  exempt  proper- 
ty for  the  benefit  of  a  creditor  without  the  written  consent 
of  his  wife,  and  yet  hold  that  a  deserting  husband  who  acts 
in  hostility  to  his  family  may  give  away  or  sell  such  exempt 
property  for  his  own  exclusive  use,  in  attempted  violation  of 
his  trusteeship  for  his  family  as  to  such  exempt  property, 
would  be  an  incongruity,  indeed.  To  so  construe  this  sec- 
tion is  to  reduce  the  exemption  therein  provided  to  a  nullity. 


N 
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We  must  assume  that  the  purpose  of  this  statute  was  to 
save  exemption  to  wife  and  family,  notwithstanding  the  de- 
sertion of  the  husband.  It  should  be  construed,  therefore, 
as  giving  the  substance  of  exemption,  and  not  the  mere 
shadow  of  it.  I  recognize  a  certain  force  of  logic  in  the 
dissenting  argument,  predicated  as  it  is  upon  the  fact  that 
Section  4016  is  a  part  of  the  Code  chapter  on  executions, 
and  deals  primarily  with  the  relative  rights  of  creditors 
and  debtors,  rather  than  with  the  relative  rights  of  hus- 
band and  wife.  But  even  logic  apparently  good  sometimes 
leads  to  absurdity.  In  this  case,  it  destroys  the  statute 
which  it  construes.  It  was  wit^  perfection  of  logic  that  Dr. 
Holmes,  at  the  end  of  a  hundred  years  to  a  day,  made  a 
pile  of  dust  from  the  One  Hoss  Shay. 

"Logic  is  logic, — that's  all  I  say." 

Ladd,  C.  J.,  and  Gaynor,  J.,  concur  in  both  of  the  fore- 
going opinions. 

Stevens,  J.  (dissenting).  The  grounds  upon  which  the 
decision  of  the  majority  is  based  are  not  very  clear  to  me. 
Apparently,  the  thought  of  the  writer  is  that  the  legislature, 
by  the  enactment  of  statutes  exempting  from  execution  sale 
certain  personal  property  of  the  debtor  who  is  the  head  of  a 
family,  intended  that  same  should  be  so  construed  as  to 
operate  as  a  denial  of  the  authority  of  the  husband  to  sell 
the  same,  under  certain  conditions.  The  statutes  which  are 
material  to  my  discussion  of  this  case  are  as  follows : 

"Sec.  4008.  If  the  debtor  is  a  resident  of  this  state 
and  the  head  of  a  family,  he  may  hold  exempt  from  execu- 
tion the  following  property:     *     *    *." 

"Sec.  4016.  When  a  debtor  absconds  and  leaves  his 
family,  such  property  as  is  exempt  to  him  under  this  chap- 
ter shall  be  exempt  in  the  hands  of  his  wife  and  children, 
or  either  of  them." 

Code  Section  4014  provides,  in  substance,  that,  where 


1200  Uoukirp  v.  Holdorf.  [180  Iowa 

the  debtor  is  the  head  of  a  family,  and  has  started  to  leave 
the  state,  he  shall  have  exempt  only  the  ordinary  wearing 
apparel  of  himself  and  family,  and  property  in  addition 
thereto,  to  be  selected  by  him,  not  exceeding  |75. 

Oode  Section  3878,  relating  to  attachments,  is  as  fol- 
lows : 

"The  petition  which  asks  an  attachment  niust  in  all 
cases  be  sworn  to.  *  It  must  state  one  or  more  of  the  fol- 
lowing grounds:      *     *     * 

"6.  That  he  has  absconded,  so  that  the  ordinary  process 
cannot  be  served  upon  him.9' 

The  word  "abscond,"  as  used  in  Section  4010,  was  de- 
fined by  this  court  in  Malrin.  i\  VhiHstoph,  54  Iowa  562,  as 
follows : 

"  'To  go  in  a  clandestine  manner  out  of  the  jurisdiction 
of  the  courts,  or  to  lie  concealed  in  order  to  avoid  their 
process*' " 

In  the  course  of  the  opinion,  the  court  said : 

"A  debtor  mav  abscond  and  conceal  himself  from  his 

■ 

creditors,  with  the  intention  of  avoiding  the  service  of  ju- 
dicial writs,  notices,  or  other  process,  and  be  to  all  intents 
what  the  law  denominates  an  absconding  debtor,  and  yet 
such  absence  may  be  with  the  knowledge  and  consent  of 
the  wife.  The  statute  of  exemptions  gives  to  the  head  of  a 
family,  for  the  benefit  of  the  family,  certain  property  as  ex- 
empt from  execution.  If  he  be  an  absconding  debtor,  the 
law  authorizes  the  wife  or  children  to  claim  the  exemption, 
not  04f  the  metiers  of  the  property,  but  for  him  for  the  bene- 
fit of  his  family.  Now,  it  is  wholly  immaterial  whether  the 
husband  absconds  with  the  knowledge  or  consent  of  the 
wife  or  not." 

"To  'abscond,'  therefore,  in  a  legal  sense,  means  to 
elude;  to  hide;  to  conceal  one's  self  clandestinely,  with  in- 
tent to  avoid  legal  process.    Concealment  is  but  a  phase  of 
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absconding.  It  is  with  the  purpose  of  defeating  or  delaying 
creditors  by  avoiding  service  of  process.  Bennett  v.  Aixmt, 
2  Sneed  (Tenn.)  152;  Gibson.  i\  McLaughlin,  1  Browne  292; 
Drake  Att.  (6th  Ed.)  Sees.  48,  53.  If  a  person  depart  from 
his  usual  residence,  or  remain  absent  therefrom,  or  con- 
ceal himself  in  his  home,  so  that  he  cannot  be  served  with 
process,  with  intent  to  avoid  service  of  process,  or  to  delay 
or  defraud  his  creditors,  he  is  an  absconding  debtor."  Staf- 
ford v.  Mills,  57  N.  J.  L.  574,  579  (32  Atl.  7,  19). 

Exemption  statutes,  designed  to  prevent  creditors  from 
depriving  a  debtor  or  his  family  of  the  necessary  means  of 
earning  a  livelihood,  and  causing  them  to  become  charges 
on  the  public,  are,  of  course,  well  understood.  Such  stat- 
utes, so  far  as  I  am  informed,  have  never  been  construed  as 
imposing  a  limitation  upon  the  authority  of  the  owner  to 
sell  exempt  property.  Certain  other  statutes  have  been 
enacted  in  this  state  for  that  purpose.  Code  Section  2906 
provides : 

u  •  •  ♦  ^0  incumbrance  of  personal  property  which 
may  be  held  exempt  from  execution  by  the  head  of  a  family, 
if  a  resident  of  this  state,  under  the  provisions  of  law,  shall 
be  of  any  validity  as  to  such  exempt  property  only,  unless 
the  same  be  by  written  instrument,  and  unless  the  husband 
and  wife,  if  both  be  living,  concur  in  and  sign  the  same  joint 
instrument." 

Section  3(M7  of  the  1913  Supplement  prohibits  the  hus- 
band from  assigning  exempt  wages,  except  by  an  instrument 
in  writing,  signed  jointly  by  himself  and  wife.  Section 
4016,  quoted  above,  preserves  the  exempt  character  of  per- 
sonal property  in  the  hands  of  the  wife  and  children,  when 
the  husband  has  absconded  without  taking  the  family  with 
him. 

The  opinion  of  the  majority  frequently  uses  the  words 
"abandoned"    and    "deserted"    interchangeably    with    the 

Vol.    186   Ia.— 76. 
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word  "absconded."  They  do  not,  however,  possess  the  same 
meaning.  The  husband,  it  is  true,  may  abscond, — that  is, 
conceal  himself  so  that  process  cannot  be  served  upon  him, 
— and  at  the  same  time  abandon  or  desert  his  family ;  but 
the  word*  "absconded,"  as  used  in  Section  4016,  is,  in  my 
judgment,  used  in  its  usual  sense,  and  should  not  be  con- 
strued as  having  the  same  meaning  as  "abandonment"  or 
"desertion." 

The  majority  emphasizes  our  holding  in  Raivson  &  Rice 
v.  Spangler,  62  Iowa  59,  and  Waugh  v.  Bridgefprd,  69  Iowa 
3M,  and  seeks  to  apply  the  same  to  the  facts  of  this  case. 
It  seems  to  me  that  the  citation  is  unfortunate  for  the  ma- 
jority. The  property  involved  in  Rawson  &  Rice  v.  Spangler 
was  a  cow,  which  the  wife,  who  had  been  abandoned  by 
her  husband,  sold,  and  which  a  creditor  of  the  husband's 
caused  to  be  seized  on  execution.  The  opinion  gives  no 
weight  whatever  to  the  fact  that  the  property  was  exempt. 
It  appears  that  the  wife  and  children  were  left  with  but,  a 
small  amount  of  property,  which  had  become  well  exhausted 
when  the  cow  was  sold.  The  basis  of  the  court's  holding  is 
stated  as  follows :  ~l 

"We  come,  then,  to  the  question  whether,  the  circum- 
stances being  such  as  above  set  forth,  Mrs.  Perkins  could  be 
deemed  to  have  authority  to  sell.  The  wife's  implied  agency 
to  act  for  her  husband  differs  under  different  circumstanc- 
es. She  may  ordinarily  contract  for  domestic  supplies,  and, 
if  abandoned  by  her  husband  without  her  fault,  she  may 
always  pledge  his  credit  for  necessaries.  If  left  by  him  in 
the  management  of  his  business,  she  may  make  the  contracts 
reasonably  incident  to  its  management.  In  the  ease  at  bar, 
the  wife  was  left  by  her  husband  to  provide  for  the  family 
as  best  she  could,  out  of  such  means  of  support  as  they  had. 
One  of  the  means  of  support  was  the  cow,  which  was  not 
useful  to  her,  because  she  was  vicious.    We  think  it  clear 
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that,  under  the  circumstances,  she  had  implied  authority  to 
sell  her." 

The  plaintiff  in  Waugh  v.  Bridgeford,  supra,  purchased 
a  blooded  cow  from  Mrs.  Wolf,  whose  husband  had  ab- 
sconded. The  plaintiff,  a  creditor  of  the  husband's,  caused 
the  animal  to  be  seized  on  a  writ  of  "attachment,  and  plain- 
tiff brings  this  action  in  replevin  for  the  possession  thereof. 
The  court  held  that,  as  the  property  was  exempt,  under  Sec- 
tion 3078  (4016),  in  the  hands  of  the  wife,  plaintiff  could 
not  recover.  Incidentally,  the  court  referred  to  the  right  of 
the  wife  to  dispose  of  exempt  property  for  the  purpose  of 
providing  necessaries  for  herself  and  family,  saying : 

"It  is  obvious  that  the  cow  could  only  be  used  for  her 
benefit  by  selling  it,  and  it  may  be  that  receiving  half  the 
animal's  value  in  cash,  and  obtaining  credit  for  her  husband 
for  the  balance,  would  be  more  beneficial  to  the  wife  than 
any  other  disposition  she  could  make  of  the  property.  At 
all  events,  she  was  authorized  to  exercise  her  judgment  in 
the  matter,  and  her,  husband's  creditors  cannot  complain, 
for  in  no  event  could  they  reach  the  property.  She  possess- 
ed the  same  rights  to  the  property,  and  the  same  authority 
to  dispose  of  it,  as  was  held  by  her  husband  when  it  was 
in  his  hands.  We  need  not  inquire  whether  the  right  and 
authority  were  held  as  the  agent  of  her  husband.  That  she 
held  the  right  and  authority  to  dispose  of  the  cow  cannot  be 
doubted.  It  would  not  serve  to  elucidate  the  rule  we  adopt 
to  determine  whether  she  is  to  be  regarded  as  the  agent  of 
the  husband.  In  support  of  our  conclusions,  see  Molvin  t>. 
Ohristoph,  54  Iowa  562;  Rawson  &  Rice  v.  Spongier,  62 
Iowa  59." 

The  most  that  can  be  claimed  for  the  holding  of  the 
court  in  the  above  cases  is  that  creditors  cannot  complain 
if  the  wife,  whose  husband  has  absconded,  sells  exempt  per- 
sonal property;    and  that  the  wife  has  implied  authority 
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from  her  husband  to  sell  and  convey  the  same  and  pass  a 
good  title  to  the  purchaser.  The  right  of  a  bona-fide  pur- 
chaser of  exempt  property  from  the  husband,  after  he  has 
absconded  and  left  his  wife  and  children,  was  in  no  sense 
involved,  and  in  neither  of  the  cases  was  the  question  con- 
sidered by  the  court  from  the  standpoint  of  a  controversy 
between  such  purchaser  and  the  wife  or  minor  children. 

The  implied  authority  of  the  wife  to  dispose  of  exempt 
personal  property  as  a  means  of  procuring  necessaries  for 
herself  and  minor  children  in  no  sense  amounts  to  a  denial 
of  the  right  of  the  husband,  who  is  the  owner  thereof,  also 
to  sell  it.  If  the  authority  of  the  wife  rests  upon  the  doc- 
trine of  implied  agency,  clearly  the  authority  of  such  agent 
to  sell  would  not  be  exclusive,  or  operate  as  denial  of  the 
authority  of  the  principal  to  do  likewise. 

In  Orover  v.  You-me,  110  Iowa  446,  in  which  Mr.  Jus- 
tice Deemer  filed  a  somewhat  exhaustive  dissent,  the  court 
limited  the  application  of  Code  Section  2906  to  the  incum- 
brance of  exempt  personal  property,  and  clearly  recognized 
the  right  of  the  husband  to  sell  the  same.  This  right  is  also, 
conceded  by  the  writer  of  the  dissenting  opinion.  See,  also, 
Dowlhig  d  A'llffood  i\  Wood,  125  Iowa  244.  The  court,  in 
Orover  v.  Youme,  said : 

"The  statute  confers  on  the  wife  no  interest  other  than 
she  had  in  her  husband's  property,  nor  does  it  deprive  him 
of  the  right  of  selecting  that  which  shall  be  held  as  exempt. 
If  he  eiT  in  judgment  or  by  design,  the  law  gives  her  no 
remedy.  If,  under  the  construction  given,  he  might  mort- 
gage all  save  a  worthless  team,  as  suggested  by  the  appellee, 
under  that  contended  for  he  might  also  make  such  a  choice 
thereafter.  Under  either  he  may  deprive  his  family  of  the 
benefit  of  exemptions  by  sale  or  gift,  or  by  failure  to  select 
property  when  required  to  do  so  by  an  officer  about  to  make 
a  levy.    The  object  of  this  statute  is  not  to  wrest  from  the 
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hea<l  of  the  family  the  control  of  exempt  property,  but  to 
somewhat  restrict  it,  by  requiring  the  concurrence  of  the 
wife  before  it  can  be  incumbered.-* 

Section  401 H  does  not.  in  express  terms,  nor,  in  my 
judgment,  by  necessary  implication,  impose  any  restriction 
whatever  upon  the  right  or  authority  of  the  husband  who 
has  absconded  and  left  his  family,  to  sell  his  exempt  proper- 
ty. The  only  statutes  which  in  any  way  restrict  the  power 
of  a  husband  to  deal  with  his  exempt  personal  property  are 
Sections  2906  and  3047,  above  referred  to.  No  other  statu- 
tory restriction  has  been  placed  upon  the  right  or  authority 
of  the  husband  by  the  legislature  of  this  state,  whether  he 
has  absconded  or  not,  to  control  or  deal  with  exempt  per- 
sonal property. 

The  sole  purpose,  scope,  and  effect  of  Section  4016  is 
to  render  certain  personal  property  exempt  to  a  debtor  who 
is  the  head  of  a  family,  also  exempt  in  the  hands  of  his 
wife  and  children,  when  he  has  absconded,  leaving  the  same 
in  the  possession  thereof. 

Exemption  statutes  are  not  designed  or  intended  to  pro- 
tect the  family  from  the  willful  acts  of  the  husband,  but 
relate  solely  to  controversies  between  the  husband  who  is 
a  debtor,  or  his  wife  and  family,  after  he  has  absconded, 
and  his  creditors.  We  have  held  that  the  debtor  may  waive 
his  right  to  exemption  (Graver  v.  Younie,  supra),  and 
that  he  may  estop  himself  from  subsequently  asserting  his 
exemption  as  to  wages  (Doicling  c(f  All  good  r.  Wood,  125 
Iowa  244).  In  other  words,  the  only  restrictions  upon  the 
power  of  the  husband  to  sell  or  otherwise  dispose  of  ex- 
empt property  which  we  have  ever  recognized  are  the  specif- 
ic restrictions  imposed  thereon  by  Sections  2906  and  3047. 

The  emphasis  given  the  words  "in  the  hands  of  his  wife" 
arises  from  what  seems  to  me  a  clear  misapprehension  of 
the  meaning  of  the  statute.    The  wife  does  not  acquire  title 
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to  exempt  property  because  the  same  is  left  in  her  hands, 
but  the  exemption  given  to  the  husband  as  the  head  of  the 
family,  by  this  provision  of  the  statute,  continues  in  favor 
of  the  wife  and  children  when  the  husband  absconds  and 
leaves  exempt  property  in  their  possession.  The  exemption 
is  from  the  debts  of  the  husband,  and  the  sole  thought  of 
the  legislature  evidently  was  that,  as  exemption  statutes 
are  primarily  for  the  benefit  of  the  family,  exempt  property 
"in  the  hands  of  the  wife"  should  not  be  subject  to  execu- 
tion and  sale  for  the  absconding  husband's  debts. 

It  is  also  urged  that  the  statutes  in  question  should 
be  construed  as  a  prohibition  upon  the  right  of  the  husband 
to  sell  exempt  property  in  the  hands  of  the  wife,  because 
he  cannot  incumber  same  without  the  consent  of  the  wife. 
The  answer  to  this  contention  is  that  the  statute  specifical- 
ly prohibits  the  husband  from  incumbering  exempt  personal 
property,  except  by  an  instrument  in  writing,  signed  joint- 
ly by  himself  and  wife;  whereas  there  is  no  statute  pro- 
hibiting the  husband  from  selling  such  property. 

This  dissent  is  not  prompted  by  any  sort  of  sympathy 
for  the  husband,  but  by  a  feeling  that  the  majority  has  gone 
far  beyond  the  legitimate  authority  of  the  court  to  con- 
strue statutes,  and  assumed  legislative  functions.  The  ar- 
guments advanced  would  no  doubt  be  persuasive,  if  made 
before  a  legislative  body,  and  I  most  heartily  commend  the 
enactment  of  a  statute  by  the  proper  department  that  will 
carry  out  the  thought  of  the  majority. 

In  my  opinion,  the  trial  court  was  right,  and  I  would 
affirm. 

Salinger,  J. — I  concur  in  the  dissent,  and  add  that  the 
majority  ignores  what  was  held  against  dissent  in  Sdhooley 
v.  Sdhooley,  184  Iowa  835.  In  that  case,  it  overlooked  the 
object  of  exemption  laws.  In  the  present  case,  it  adds  to 
the  statute,  to  effectuate  the  object  of  suoh  laws. 
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Illinois  Central  Railway  Company,  Appellant,  v.  Water- 
loo, Cedar  Falls  &  Northern  Railway  Company  et  al., 

Appellees. 

RALLROADS:      Construction  —  Crossings  —  Interlocking    Switches. 

1  The  provision  in  Sec.  2063,  Code,  1897,  for  installation  of  inter* 
lockers  at  railway  crossings,  is  not  applicable  to  a  crossing 
of  a  steam  railroad  track  by  an  interurban  track  upon  a  city 
street,  but  such  a  crossing  is  under  Sec.  2033-e,  Code  Supp., 
1913,  giving  the  steam  railway  the  right  of  way  at  such  cross- 
ings, and  making  it  mandatory  upon  the  interurban  company  to 
stop  its  cars  before  entering  upon  the  crossing  until  it  has 
sent  a  servant  or  guard  ahead  to  make  sure  it  is  clear  and  safe. 
This  is  the  full  measure  of  the  duty  of  the  interurban  company, 
and  rebuts  any  presumption  or  inference,  and  there  is  no  duty 
upon  the  interurban  company  to  interlock  such  crossings. 

RAILROADS:     Construction — Crossings — Interlocking  Switches.  Sec. 

2  2063,  Code,  1997,  as  to  interlocking  switches  at  railroad  cross- 
ings, has  no  application  to  a  crossing  of  a  steam  railroad  by 
an  interurban  railroad,  and  therefore  is  not  repealed  by  impli- 
cation by  Sec.  2033-e,  Code  Supp.,  1913,  which  defines  for  the 
first  time  the  duty  of  an  interurban  company  at  such  a  cross- 
ing. 

RAILROADS:     Construction — Crossings — Kind  or  Pattern  of  Cross- 

3  ing.  It  is  not  within  the  province  of  the  courts  to  prescribe  and 
compel  the  adoption  of  any  particular  kind  or  pattern  of  rail- 
way crossings,  and  if,  when  installed,  it  is  not  reasonably  fit 
or  suitable  for  the  service  required,  a  remedy  may  be  sought 
at  the  hands  of  the  courts,  or  possibly  from  the  board  of  rail* 
way  commissioners. 

Appeal  from  Lirm  District  Court. — F.  O/Ellison,  Judge. 

July  10,  1919. 

Tub  opinion  states  the  case. — Affirmed. 

Helsell  d  Helsell  and  Grimm,  Wheeler  d  Jay,  for  ap- 
pellant. 

Pickett,   Swisher  d  Farwell,  Barnes,  Chamberlain  d 
Hanzlik,  and  John  A.  Reed,  for  appellees. 


1208  I.  C.  R.  Co.  v.  Waterloo,  C.  F.  &  N.  R.  Co.   [18<>  Iowa 

Weaver.  J. — The  plaintiff's  petition,  in  its  substituted 
and  final  form,  alleges  that,  for  more  than  ten  years,  it  has 
owned  and  operated  a  railway  system  extending  through 
several  states,  and  that  one  of  its  lines  is  constructed  into 
and  through  a  part  of  the  city  of  Cedar  Rapids,  and  across 
a  public  way  known  as  North  Twelfth  Street,  over  which 
liue  it  is  and  long  has  been  doing  a  large  and  growing 
business  as  a  common  carrier,  in  both  state  and  inter- 
state traffic;  that,  at  and  before  this  action,  August 
24,  1914,  the  defendant  Waterloo,  Cedar  Falls  &  North- 
ern Railway  Company  was  operating  an  interurban  rail- 
way, doing  a  general  commercial  business,  from  the  city  of 
Waterloo  into  and  through  Cedar  Rapids,  and  at  and  be- 
fore the  commencement  of  this  suit,  defendant  proceeded 
to  establish  a  grade  crossing  over  the  tracks  of  the  plain- 
tiff company  on  North  Twelfth  Street,  and,  in  so  doing, 
acted  without  right  or  authority;  that,  when  defendant 
was  about  to  effect  said  crossing,  plaintiff  secured  from  the 
trial  court  a  temporary  injunction  against  it,  and,  there- 
upon, defendant  moved  for  the  dissolution  of  said  order, 
which  motion  was,  on  August  28,  1914,  sustained,  the  rul- 
ing being  in  the  following  form: 

"After  hearing  the  pleadings  read,  and  the  statements 
of  counsel,  and  being  fully  advised  in  the  premises,  it  is 
hereby  ordered  that  the  defendant  be  and  it  is  hereby  grant- 
ed permission  to  put  in,  construct,  and  install  a  proper  and 
sufficient  standard  crossing  over  plaintiff's  tracks  on  North 
Twelfth  Street  in  the  city  of  Cedar  Rapids,  Iowa,  without 
unnecessarily  interfering  with  plaintiff's  reasonable  use  of 
its  tracks  at  said  point,  with  the  express  understanding 
that  all  the  rights  of  both  parties,  as  stated  and  claimed 
in  the  pleadings,  are  reserved  to  them  to  be  heard  and  de- 
termined by  the  court  upon  final  hearings.  And  the  rights 
of  neither  partv  are  in  anv  manner  waived  bv  this  order. 
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but  may  be  presented  and  urged  upon  the  final  hearing  as 
though  this  order  had  not  been  made."' 

The  substituted  petition  further  alleges  that,  after  the 
dissolution  of  the  temporary  injunction,  it  made  diligent 
effort  to  agree  with  the  defendant  for  the  establishment  and 
maintenance  of  a  suitable  and  safe  crossing  at  the  point  in 
question,  such  as  was  demanded  in  the  public  interest,  as 
well  as  the  interest  of  both  parties;  but  that  defendant 
has  refused  to  enter  into  any  agreement  for  that  purpose, 
but  has  ever  since  continued  to  use  said  crossing  for  gen- 
eral railroad  purposes  and  the  transportation  of  both 
freight  and  passenger  trains,  and  purposes  to  continue  so 
to  do;  and  that  it  has  also  established  extensive  transfer 
and  storage  tracks,  both  north  and  south  of  the  crossing; 
that  the  crossing  at  such  point  and  for  such  purposes  is 
rendered  unsuitable  and  unsafe,  because  of  curves  in  the 
plaintiff's  line  of  road,  and  obstructions  to  the  view  of  its 
employees  in  handling  the  traffic  over  its  tracks ;  and  that, 
by  reason  of  these  and  other  dangers  inherent  in  the  pe- 
culiar situation,  the  use  of  said  crossing  and  track  will  be 
and  is  attended  by  great  peril  to  life  and  property,  unless 
the  same  is  guarded  by  an  interlocking  switch  or  other  safe- 
tv  devices,  as  mav  be  directed  bv  the  court;   and  that  said 

■  /  •  •  7 

common  grade  crossing  is  of  no  benefit  to  the  plaintiff,  and 
the  expense  of  installing  and  maintaining  such  interlocker 
or  other  safetv  device  should  be  borne  in   its  entiretv  bv 

•  •  • 

the  defendants. 

On  this  showing,  plaintiff  prays  a  decree  requiring  de- 
fendant to  install  an  interlocking  switch  at  said  crossing 
at  defendant's  cost  for  installation  and  maintenance,  or  for 
such  other  protection  of  said  crossing  as  shall  be  adequate 
to  secure  its  safe  use  and  operation,  and  for  other  general 
equitable  relief. 

To  this  petition,  the  defendants  filed  a  general  demur- 
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rer,  which  being  sustained  by  the  court,  the  plaintiff  elected 
to  stand  upon  its  pleading,  and  judgment  was  thereupon  en- 
tered against  the  plaintiff  for  costs. 

The  main  contention  of  the  appellant  is  that,  as  the 
defendant  interurban  railway  company  is  conceded  to  be 
engaged  in  business  as  a  common  carrier  of  both  passengers 

and  freight,  after  the  manner  of  railroads 

1.  railroads:         generally,  it  is  subject  to  the  provisions  of 

crossings:  Code  Section  2063,  by  which  a  company  de- 

inter  locking 

switches.  siring  to  lay  its  .track  across  the  track  of 

another  company  at  grade  may  be  compelled 
to  install  an  interlocking  switch;  and  that,  upon  demand 
therefor  by  the  company  whose  line  is  to  be  crossed,  the 
court  has  no  discretion  to  denv  such  relief. 

Turning  to  the  statute,  we  find  that  the  section  here 
referred  to,  does  provide  that,  in  case  one  railway  compauy 
desires  to  cross  at  grade  the  tracks  of  another,  and  the  par- 
ties cannot  agree  upon  the  terms  on  which  such  crossing 
may  be  effected,  the  company  whose  line  is  to  be  thus 
crossed  may,  by  proper  proceeding  in  court,  compel  the  oth- 
er to  put  in  an  interlocking  switch.  This  statute  has  never 
been  and  could  not  well  be  held  applicable  to  the  crossing 
of  the  tracks  of  ordinary  railways  by  street  railways. 

In  more  recent  years,  there  has  come  into  common  use 
a  system  of  transportation  of  passengers  and  freight  by 
railways  operated  by  other  power  than  steam,  which  are 
generally  spoken  of  as  ''interurban  roads."  Tn  the  cities 
and  towns  which  thev  serve,  their  tracks  are  ordinarily  laid 
in  the  public  streets  after  the  manner  of  street  railways, 
and  under  conditions  imposed  by  franchises  granted  by 
such  municipalities.  Within  the  city  limits,  they  may  or 
may  not  serve  -the  public  as  ordinary  street  railways;  but 
on  their  extended  lines  beyond  the  municipal  limits,  their 
business  is  carried  on  very  much  like  that  of  steam-operat- 
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ed  roads,  except  as  they  cater  more  particularly  to  the 
needs  of  the  local  public  by  running  their  cars  at  more  fre- 
quent intervals,  and  making  more  frequent  stops  along  the 
route.  They  do  not  restrict  their  operations  to  the  handling 
of  passenger  traffic,  but  enter  into  competition  with  the 
steam  roads  for  the  carriage  of  freight. 

The  Waterloo,  Cedar  Falls  &  Northern  Railway  is  a 
road  of  this  class,  and  we  have  to  consider  the  question 
whether  it  is  a  "railway  company,"  within  the  meaning  of 
Code  Section  3063,  and  therefore  may  be  compelled  to  inter- 
lock the  crossing  which  it  makes  with  the  plaintiff's  track 
on  North  Twelfth  Street  in  the  city  of  Cedar  Rapids. 

Since  the  enactment  of  this  statute,  the  legislature  has 
undertaken  to  define  what  is  meant  bv  the  term  "interurban 
railway,"  and  has  made  certain  provisions  especially  ap- 
plicable to  such  roads  and"  companies.  By  Section  2033-a, 
Code  Supplement,  1913: 

"Any  railway. operated  upon  the  streets  of  a  city  or 
town  by  electric  or  other  power  than  steam,  which  extends 
beyond  the  corporate  limits  of  such  city  or  town  to  another 
city,  town  or  village,  or  any  railway  operated  by  electric  or 
other  power  than  steam,  extending  from  one  city,  town  or 
village  to  another  city,  town  or  village,  shall  be  known  as 
an  interurban  railway." 

By  the  following  section,  2033-b,  it  is  provided  that  the 
words  railway,  railway  company,  railroad,  and  railroad 
company,  as  used  in  our  statute  law,  are  made  to  apply  to 
and  include  interurban  railways  and  companies  owning  or 
operating  them. 

Section  2033-d  of  the  same  statute  empowers  cities  and 
towns  to  authorize  or  forbid  the  construction  of  such  rail- 
ways in  their  streets,  and  to  prescribe  the  conditions  and 
regulations  for  their  construction  and  operation  within  the 
city  limits.  Tt  is  there  further  provided  (Code  Supplement 
Section  2033-e)  that: 
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"Wherever  the  tracks  of  an  interurban  railway  cross 
the  tracks  of  any  steam  railway  at  grade  the  steam  railway 
shall  have  the  right  of  way  and  not  be  compelled  to  stop 
its  trains  and  the  interurban  railway  company  operating 
said  line  shall  cause  its  cars  to  come  to  a  full  stop  not  near- 
er than  ten  feet  nor  further  than  fifty  feet  from  such  cross- 
ing, and  before  proceeding  to  cross  said  steam  railway 
tracks  shall  cause  some  person  in  its  employ  first  to  cross 
said  track  ahead  of  said  car  or  cars  and  ascertain  "if  the 
way  is  clear  and  free  from  danger  for  the  passage  of  said 
interurban  cars,  and  said  interurban  cars  shall  not  proceed 
to  cross  until  signaled  to  do  so  by  such  person  employed 
as  aforesaid,  or  said  way  is  clear  for  such  passage  over  said 
tracks/' 

The  ap|>ellee  herein  takes  the  position,  and  evidently 
the  trial  court  adopted  the  view,  that  the  provision  for  com- 
pelling the  installing  of  interlocked  at  crossings,  as  provid- 
ed for  in  Code  Section  2063,  is  not  applicable  to  the  cross- 
ing of  a  steam  railway  track  by  an  interurban  track  upon 
a  city  street,  and  that  the  requirement  just  quoted,  giving 
the  steam  railway  the  right  of  way  at  such  crossings,  and 
making  it  mandatory  upon  the  interurban  company  to  stop 
its  cars  before  entering  upon  the  (Tossing  until  it  has  sent 
a  servant  or  guard  ahead  to  make  sure  that  the  way  is  clear 
and  safe,  is  the  statutory  measure  of  the  duty  of  the  lat- 
ter company,  and  rebiits  any  presumption  or  inference  of 
a  legislative  intent  to  impose  upon  the  interurban  company 
the  duty  to  interlock  such  crossing. 

After  considerable  reflection,  we  are  persuaded  that 
this  is  the  correct  theory  of  the  law.  and  that  to  adopt  the 
view  of  the  appellant  is  to  involve  the  statute  in  inextricable 
confusion,  if,  indeed,  it  is  not  to  convict  the  general  as- 
sembly of  enacting  legislation  without  intelligent  purpose. 

When  rode  Section  206H  was  enacted,  the  modern  svs- 
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tern  of  interurban  railways  was  yet  to  come  into  being,  or 
was,  at  least,  in  its  infancy.  The  language  there  employed, 
under  the  conditions  then  existing,  was  clearly  applicable 
to  crossings  of  the  tracks  of  steam  operated  roads.  If  that 
meaning  was  to  be  expanded  by  subsequent  legislation  to 
meet  or  cover  other  conditions,  brought  about  by  the  de- 
velopment of  other  systems  of  transportation,  a  simple 
amendment  or  statutory  declaration  of  that  nature  would 
have  been  all-sufficient. 

Now,  the  primary  purpose  of  installing  an  interlock- 
ing switch  is  to  permit  trains  moving  on  either  track  to  use 
the  crossing  without  first  stopping  to  bring  the  trains  un- 
der control,  or  to  ascertain  that  the  way  is  clear  and  safe. 
It  is  both  a  safety  and  time-saving  device.  If  the  legislature 
had  already  provided  for  compulsory  interlocking  by  an 
interurban  company  wherever  its  line  intersected  the  tracks 
of  a  steam  railway  within  the  city  limits,  then  there  was  no 
occasion  to  impose  upon  such  company  the  duty  to  bring 
its  cars  and  trains  to  a  full  stop,  and  wait  while  it  sent  its 
scout  ahead  to  insure  its  safe  use  of  the  crossing.  It  i-s 
very  clear,  we  think,  that  the  legislature  did  not  recognize 
dhe  provisions  of  Code  Section  2063  as  applicable  to  cross- 
ings of  interurban  and  steam  railway  tracks  upon  city 
streets;  and,  as  that  statute  is  not,  in  express  terms,  made 
applicable  to  such  crossings,  and  we  have  not  heretofore 
given  it  such  application  by  construction,  it  becomes  our  ob- 
vious duty  to  say  that  crossings  of  this  character  and  the 
relative  duties  of  the  parties  pertaining  to  their  use  are  to 
be  defined  and  governed  by  the  requirement  specified  in  the 
later  statute,  Code  Supplement  Section  2033-e. 

And  really,  it  seems  fairly  certain  that  the  observance 
of  this  statute  is  a  sufficient  protection  for  the  appellant 
against  the  numerous  dangers  and  inconveniences  which 
counsel   think   they  see  in   permitting  this  crossing  to   be 
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made.  In  the  first  place,  appellant  is  given  the  first  right 
to  the  use  of  the  crossing,  and  it  is  expressly  permitted  to 
operate  its  trains  over  it  .without  stopping.  The  appellee 
is  forbidden  to  enter  upon  the  crossing  until  it  has  stopped 
its  train,  and  by  actual  examination  found  the  way  clear. 
What  more  effective  guard  against  collision  and  injury 
would  an  interlocker  afford?  Indeed,  it  seems  that  the  in- 
junction against  the  use  of  the  crossing  by  the  appellee  was 
lifted  on  August  28,  1914.  The  substituted  petition  was  not 
filed  until  more  than  two  years  later.  The  decision  upon 
the  demurrer  and  appeal  therefrom  were  nearly  four  years 
later;  and  it  is  nowhere  suggested,  by  supplemental  plead- 
ing or  otherwise,  that  the  common  use  of  this  crossing  which 
counsel  describes  has  developed  any  of  the  serious  evils 
against  which  an  injunction  was  sought,  and  it  is  equally 
plain  that  such  consequences  are  not  to  be  seriously  appre- 
hended in  the  future. 

It  may  be  conceded  that,  under  our  statute,  Code  Sec- 
tion 2020,  one  railway  crossing  the  track  of  another  is  for- 
bidden to  unnecessarily  obstruct  or  impede  the  use  of  the 
line  crossed;  but  we  find  nothing  in  the  petition  admitted 
by  the  demurrer  which  can  have  that  result.  , 

Appellant  further  argues  that,  to  reach  this  conclusion, 
we  must  hold  that  Code  Section  2003  has  been  repealed  by 
implication  by  the  terms  of  Code  Supplement  Section  2033-e. 
2.  railroads  :         But  this  does  not  seem  to  be  necessary.    It 

construction  : 

crossings:  may  better  be  said  that  Code  Section  2063 

Interlocking 

switches.  never  had  any  application  to  a  case  of  this 

kind,  and  that  the  duty  of  an  interurban 
company  with  reference  to  such  a  crossing  on  a  city  street 
was  defined  by  statute  for  the  first  time  in  Code  Supple- 
ment Section  2033-e. 

The  authorities  cited  by  appellant  do  not  require  any 
result  in  the  case  other  than  we  have  indicated.     For  ex- 
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ample,  Anhalt  v.  Waterloo,  C.  F.  &  N.  R.  Co.,  166  Iowa  479, 
deals  only  with  the  right  of  an  abutting  owner  to  recover 
damages  for  the  occupation  of  a  street  by  an  interurban  rail- 
way ;  while  Illinois  Cent.  R.  Co.  v.  Waterloo,  C.  F.  &  N.  R. 
Co.,  182  Iowa  550,  turns  wholly  upon  the  construction  and 
validity  of  a  contract.  Neither  these  nor  any  of  the  other 
cited  precedents  need  be  in  any  way  questioned.  The  lan- 
guage employed  in  an  opinion  deciding  any  case  is  to  be 
construed  with  reference  to  the  facts  or  the  issues  the  con- 
sideration of  which  called  it  forth,  and  it  is  only  .as  thus 
limited  or  explained  that  it  has  value  as  authority. 

The  demurrer,  no  doubt,  has  the  effect  ^o  admit  the 
facts  pleaded  as  to  the  location  of  the  crossing  and  the 
existence  of  the  obstructions  to  the  view,  and  the  fact  that 
the  appellee  is  using  its  carrying  facilities  for  the  transpor- 
tation of  freight  and  commodities  generally,  as  well  as  pas- 
sengers; but  it  does  not  admit  the  ill  consequences  which 
appellant  apprehends  therefrom,  and  it  was  open  to  the 
court  to  say  and  find  that,  admitting  all  the  issuable  facts 
in  the  petition,  due  observance  of  the  provisions  of  the  law 
to  which  we  have  adverted  will  sufficiently  guard  and  pro- 
tect both  parties  from  any  serious  prejudice. 

There  is  no  showing  in  the  petition  on  which  to  grant 
plaintiff's  alternative  prayer  that  the  court  will  prescribe 
the  kind  of  crossing  which  shall  be  maintained.  There  is 
no  specific  objection  made  to  the  crossing  which  has  been 
installed  and  in  use  for  nearly  five  years,  except  that  it  is 
not  an  interlocker.  Indeed,  it  is  hardly  too  much  to  say 
that  the  insistence  upon  an  interlocker  is  grounded  less  up- 
on any  real  alleged  need  of  it  than  upon  what  appellant  con- 
ceives to  be  its  right  under  the  statute  to  compel  its  in- 
stallation, without  regard  to  the  question  of  any  necessity 
for  it. 

It  is  not  within  the  province  of  the  court  to  prescribe 
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and  compel  the  adoption  of  any  particular  kind  or  pattern 
of  crossing.    If  the  one  actually  installed  is  not  reasonably 

fit  or  suitable  for  the  service  required,    a 
a.  railroads:         remedy  for  that  condition  at  the  hands  of 

construction:  ' 

crossings:  the  court,  or  possibly  of  the  board  of  rail- 

kind  or  pattern 

of  crossing.         Wav  commissioners,  is  always  within  reach 

of  the  party  aggrieved.     No  such  state  of 
facts  is  here  alleged  or  shown. 

The  trial  court  rightly  sustained  the  demurrer  to  the 
petition,  and  the  judgment  entered  thereon  is — Affirmed. 

Ladd,  0.  J.,  Gaynor  and  Ktbvens,  JJ.,  concur. 


Koochiching  Company,  Appellee,  v.  J.  W.  Mitchell 

et  al„  Appellants. 

J.  W.   Mitchell,  County  Treasurer,  et  al.,  Appellants,  v. 

Koochiching  Company,  Appellee. 

APPEAL  AND  ERROR:     Review— Questions  of  Fact,  Verdicts,  and 

1  Findings — Affirmance  of  Decree  When  Sustainable  on  Any  Ground. 
Where  a  decree  setting  aside  a  tax  assessment  does  not  indi- 
cate the  particular  ground  upon  which  the  trial  court  held  it 
to  be  invalid,  it  will  be  affirmed,  if  it  is  sustainable  on  any" 
ground. 

TAXATION:     Corporate    Stock— Place    of    Assessment.     Shares    of 

2  stock  of  any  corporation  organized  under  the  laws  of  this 
state  are,  under  Sec.  1323,  Code,  1897,  taxable  in  this  state, 
notwithstanding  that  its  capital  may  be  wholly  invested  out- 
side of  this  state  and  all  ^>f  its  business  transacted  in  a  for- 
eign jurisdiction,  and  its  stockholders  all  nonresidents. 

CORPORATIONS:       Capital,    Stock,    and    Dividends — Taxation    of 

3  Stock.  The  right  to  incorporate  and  acquire  the  powers  and 
privileges  of  a  private  corporation  is  purely  statutory;  and,  Sec. 
1323,  Code,  1897,  having  provided  that  the  stock  of  any  corpora- 
tion organized  under  the  laws  of  this  state  shall  be  assessed 
against  the  owners  thereof  at  its  principal  place  of  business, 
which  place  of  business  is  required  by  law  to  be  designated  in 
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the  articles  of  incorporation,  a  corporation  of  this  state  cannot 
escape  such  taxes,  or  say  that  the  statutory  duty  required  to  be 
performed  at  that  place  in  this  state  can  be  avoided,  because  said 
corporation  has  chosen  to  invest  its  money  and  to  exercise  its 
principal  corporate  powers  in  another  state. 

TAXATION:    Corporations— Principal  Place  of  Business— Situs  for 

4  Taxation.  The  laws  of  this  state  require  that  every  corporation 
shall  designate  in  its  articles  its  principal  place  of  business 
in  this  state;  and,  such  a  corporation  having  fixed  such  a  place 
in  its  articles,  that  place  becomes  the  place  where  its  shares 
of  stock  are  to  be  taxed,  and  a  stockholder  takes  his  stock  with 
notice  of  that  condition,  and  subject  to  that  burden. 

TAXATION:    Corporate  Stock — Assessed  Value  of  Seal  Estate  to  be 

5  Deducted.  Under  Sec.  1323,  Code,  1897,  providing  that,  in  tax- 
ing corporation  shares  of  stock,  the  amount  of  capital  actually 
invested  in  real  estate,  either  in  this  state  or  elsewhere,  is  to 
be  deducted  from  the  real  value  of  such  shares,  said  shares 
of  stock  are  only  taxable  to  the  extent  of  their  excess  in  real 
value  over  and  above  the  amount  of  capital  invested  in  real 
estate,  as  indicated  by  the  value  at  which  said  real  estate  is 
assessed  for  taxation. 

APPEAL  AND  ERROR:    Review— Questions  of  Fact,  Verdicts,  and 

6  bindings — Finding  Has  Effect  of  Verdict.  In  an  action  tried 
to  the  court,  its  finding,  if  it  has  substantial  evidence  upon 
which  it  can  be  sustained,  has  the  effect  of  a  verdict,  and  con- 
cludes the  Supreme  Court  upon  fact  questions. 

TAXATION:    Corporate  Stock — Value  of  Real  Estate.    Evidence  re- 

7  viewed,  and  held  insufficient  to  show  that  the  value  of  cor- 
porate stock  of  an  Iowa  corporation  exceeded  the  value  of  land 
owned  by  the  corporation  in  Minnesota  and  assessed  in  that 
state,  and  therefore  a  tax  levy  under  Sec.  1323,  Code,  1897,  on 
said  corporate  stock  could  not  be  sustained. 

Appeal  from  Pottawattamie  District  Court. — O.  D. 

Wheeler,  Judge. 

July  10,  1919. 

The  county  treasurer  and  county  auditor  of  Pottawat- 
tamie county  having  entered  a  tax  against  the  Koochiching 
Company  and  its  stockholders  on  the  alleged  taxable  value 

Vol.   186  Ia. — 77. 
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trial  court  held  them  to  be  invalid ;   but,  if  the  finding  be 

sustainable  on  any  ground,  it  is,  of  course, 
l.  appeal  and       to  be  affirmed. 
Questions*  of w "  II-    The  statute  which  the  appellant 

fact    verdicts 

and' findings!     relies  upon  for  authority  to  assess  the  stock, 

affirmance  of  de- 
cree when  bos-    without    regard    to   the   residence    of   the 

tainable  on 

any  ground.        stockholders,  is  found  in  Code  Section  1323, 

which  reads  as  follows : 
"Sec.  1323.    The  shares  of  stock  of  any  corporation  or- 
ganized under  the  laws  of -this  state,  except  those  which  are 
not  organized  for  pecuniary  profit,  and  except  corpora- 
tions otherwise  provided  for  in  this  act, 
2'  corporate :  s^a^  ^  assesse<i  to  the  owners  thereof,  at 

o^^sUssment    the  P^ce  where  its  principal  business  is 

transacted,  the  assessment  to  be  on  the  val- 
ue of  such  shares  on  the  first  day  of  January  in  each  year; 
but  in  arriving  at  the  total  value  of  the  shares  of  stock  of 
such  corporations,  ,  the  amount  of  their  capital  actually 
invested  in  real  estate  owned  by  them,  either  in  this  state 
or  elsewhere,  shall  be  deducted  from  the  real  value  of  such 
shares,  and  such  real  estate  shall  be  assessed  as  other  real 
estate,  and  the  property  of  such  corporation,  except  real 
estate  situated  within  the  state,  shall  not  be  otherwise  as- 
sessed." 

It  is  the  contention  of  appellant  that  this  statute  has 
no  effect  to  make  the  shares  of  stock  in  this  company  tax- 
able in  Iowa,  because  the  capital  is  wholly  invested  outside 
of  the  state,  its  shareholders  are  nonresidents,  and  all  its 
business  is  transacted  in  a  foreign  jurisdiction.  This  prop- 
osition, we  think,  is  unsound;  and  if  no  better  reason  ex- 
isted for  sustaining  the  judgment  below,  we  should  be  com- 
pelled to  reverse  it. 

The  right  to  incorporate,  and  acquire  the  powers  and 
privileges  of  a  private  corporation,  is  purely  statutory,  and 


July  1919]      Koochiching  Co.  v.  Mitchsll.  1221 

it  is  certainly  competent  for  the  legislature  to  prescribe  the 

conditions  upon  which  such  right  may  be 

s.  corporations:    exercised.     The  statute  quoted   prescribes, 

and  dividends:    in  unequivocal  terms,  that  the  stock  of  any 

taxation  of  . 

atock.  corporation   organized  under  the  laws   of 

this  state,  except  those  not  organized  for 
pecuniary  profit  and  those  otherwise  provided  for  in  that 
act,  "shall  be  assessed  to  the  owners  thereof,  at  the  place 
where  its  principal  business  is  transacted*"  The  statute 
regulating  the  incorporation  of  private  companies  makes 
it  mandatory  that  each  shall,  in  its  articles,  designate  its 
principal  place  of  business;  and  having  done  so,  it  does 
not  lie  in  the  mouth  of  the  company  to  say  that  a  statu- 
tory duty  required  to  be  performed  at  that  place  is  avoided 
because  it  has  chosen  to  invest  its  money  and  exercise  its 
principal  corporate  powers  in  another  jurisdiction.  There 
is  nothing  oppressive  or  wrong  in  this  proposition.  In- 
vestors incorporate  themselves  because  they  thereby  obtain 
rights  and  privileges  of  value,  and  those  rights  and  priv- 
ileges contribute  largely  to  the  value  of  their  shares;  and 
if  the  state,  in  conferring  these  benefits,  makes  it  a  condi- 
tion that  those  who  accept  and  enjoy  them  shall,  in  turn, 
contribute  to  the  public  revenues,  who  is  wronged?  Those 
who  incorporate  do  not  act  under  compulsion,  but  volun- 
tarily;  and  if  the  conditions  be  not  to  their  liking,  they 
can  refrain  therefrom,  or  find  a  corporate  home  in  juris- 
dictions where  the  regulations  are  thought  to  be  more  fa- 
vorable. The  requirement  of  the  statute,  that  every  corpo- 
ration shall,  in  its  articles,  designate  its 
4"  TOrporSfons :  principal  place  of  business,  has  reference, 
o?nbSines8*ce  without  any  question,  to  a  principal  place 
atton.'0'  tox"     of  business  in  this  state;   and  having  been 

fixed,  as  by  law  required,  that  place  be- 
comes the  place  for  taxation  of  its  shares  of  stock.     See 
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Hawley  v.  City  of  Maiden,  232  U.  S.  1 ;  Carry  v.  Mayor,  etc., 
of  Baltimore,  196  TJ.  S.  466.  The  shareholder,  in  purchas- 
ing such  shares,  simply  buys  property  which  is  by  statute 
made  taxable  in  the  state  of  its  origin,  and  he  takes  it  with 
notice  of  the  condition,  and  subject  to  that  burden.  The 
decision  in  Delaware,  L.  &  W.  R.  Go.  v.  Pennsylvania, 
198  U.  S.  341,  cited  by  appellee,  does  not  turn  upon  the 
question  of  the  proper  place  to  assess  the  shares,  but  upon 
the  improper  inclusion  of  certain  property  in  estimating 
the  value  of  shares.  Very  directly  in  point  is  the  case  of 
Grand  Forks  County  v.  Wheat  Co.,  (N.  J>.)  170  N.  W.  863, 
and  other  cases  there  cited. 
|  Assuming  this  to  be  the  law,  we  come  to  the  principal 

z  ^  /      question,  whether  the  facts  disclosed  by  the  record  present 
a  case  justifying  the  tax  which  the  trial  court  set  aside. 

It  will  be  noted  from  the  statute  quoted 

5.  taxation:  that,  in  estimating  the  assessment  for  tax- 

corporate  stock : 
assessed  value    ation,  the  "amount  of  the  capital  actually 

of  real  estate  r 

to  be  deducted,   invested"  in  re^l  estate,  either  in  this  state 

or  elsewhere,  is  to  be  deducted  "from  the 
real  value  of  such  shares."  Construing  this  provision  in 
the  light  of  the  following  section,  Code  Section  1324,  this 
court  has  held  that  the  discretion  as  to  the  amount  "actu- 
ally invested"  in  real  estate  is  to  be  determined  by  refer- 
ence to  the  value  at*  which  such  real  estate  has  been  as- 
sessed. Valley  Inv.  Co.  v.  Board  of  Review,  152  Iowa  84. 
Assuming,  without  deciding,  that  this  rule  is  applica- 
ble to  lands  owned  by  the  corporation  in  another  state,  we 
turn  to  the  evidence,  and  find  that  the  showing  as  to  the 
assessed  value  of  the  appellee's  Teal  estate  holdings  in 
Minnesota  indicates  the  aggregate  as  varying  from  $224,711, 
in  1908  and  1909,  to  $285,741  for  the  year  1912. 

The  further  provision  of  the  statute  that  this  deduction 
shall  be  made  from  the  "real  value"  of  the  shares  does  not 
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appear  to  have  been  construed  by  this  court;  and,  indeed, 
the  language  may,  perhaps,  be  held  too  clear*  to  admit  of 
construction.  On  this  subject,  the  Supreme  Court  of  the 
United  States,  speaking  by  Mr.  Justice  Brewer,  has  said 
that  "the  value  which  property  bears  in  the  "market,  the 
amount  for  which  it  can  be  bought  and  sold,  is  its  real 
value;  business  men  do  not  pay  cash  for  property  in  moon- 
shine or  dreamland.  They  buy  and  pay  for  that  which  is 
of  value  in  its  power  to  produce  income  or  for  purposes  of 
sale." 

Under  the  terms  of  our  statute,  then,  the  shares  of  a 
corporation  are  taxable  only  to  the  extent  of  their  excess 
in  real  value  over  and  above  the  amount  of  capital  in- 
vested in  real  estate,  as  indicated  by  the  value  at  which 
such  real  estate  is  assessed  for  taxation.  If  there  be  no 
excess, — that  is,  if  the  real  value  of  the  shares  be  no  more 
than  the  assessed  value  of  the  real  estate, — then  there  is  no 
taxable  margin.  This  being  settled,  the  controversy  before 
us  is  reduced  to  one  of  fact. 

The  assessed  value  of  the  company's  real  estate  hold- 
ings has  varied  somewhat,  as  we  have  already  noted,  dur- 
ing the  period  under  investigation;  but,  for  the  purposes 
of  this  discussion,  it  may  be  taken  at  its  average  of  nearly 
|250,000.  The  treasurer  put  upon  the  stock  a  taxable  val- 
uation of  ?  100,000;  and  assuming,  as  we  must,  that  he 
sought  to  comply  with  the  statute,  it  follows  that  he  found 
the  real  value  of  the  capital  stock  to  have  been  substan- 
tially |350,000,  or  f200,000  more  than  the 
e.  appeal  and       value  placed  upon  it  by  the  only  witness 

error  :  review  \  r  r  "  " 

?Uctttverdict  testifying  on  that  subject.  On  the  trial  of 
SSding^haF :  ^e  aPPea*  fpom  this  assessment,  the  district 
diet!*  ot  ver"     court  appears  to  have  been  convinced  that 

there  was,  in  fact,  no  taxable  margin  in  the 
value  of  the  shares.    Of  the  two  actions  tried  together,  one, 
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at  least,  is  at  law ;  and  if  there  be  any  substantial  evidence 
on  which  the  court's  finding  may  be  sustained,  it  has  the 
effect  of  a  jury  verdict,  and  concludes  this  court  upon  the 
question  of  fact 

It  is  doubtless  true  that,  in  the  absence  of  any  show- 
ing to  the  contrary,  it  will  be  presumed  that  the  treasurer 
did  his  duty,  and  the  burden  is  upon  the  owner  of  the  prop- 
erty to  show  that  it  was  improperly  or  dis- 
7*  corporate  stock :  proportionately  assessed  or  taxed;  but  this 
State.  °*  real      £oes  onty  t°  tlie  burden  of  proof  on  the  trial 

of  the  issues  joined,  whether  it  be  on  the 
trial  of  the  appeal  from  the  treasurer's  assessment,  or  upon 
trial  of  an  action  brought  to  recpver  the  tax.  Nor  is  there 
any  conclusive  presumption  that,  because  a  corporation  has 
issued  and  has  outstanding  a  stated  amount  of  capital 
stock,  its  shares  are,  for  the  purposes  of  taxation,  to  be 
treated  as  being  worth  their  face,  or  par.  It  is  a  matter 
of  universal  knowledge  and  observation  that  many  shares 
of  stock  are  worth  no  more  than  the  paper  on  which  they 
are  written;  while  others  may  be  worth  vastly  more  than 
par.  For  that  reason,  when  a  case  like  this  comes  up  for 
consideration,  the  court  will  inquire  into  the  prices  or  values 
which  the  shares  command  in  the  market;  and  if  they  are 
not  found  upon  the  market,  inquiry  will  be  made  into  the 
resources,  liabilities,  and  general  financial  condition  of  the 
corporation,  as  the  most  satisfactory  method  of  estimating 
their  actual  value. 

The  inquiry  made  in  this  case  developed,  in  substance, 
that  the  entire  capital  of  the  corporation  had  been  invested 
in  the  Minnesota  real  estate,  and  that  its  income  from  sales 
of  land  had  been  expended  in  improvements  and  enterprises 
designed  to  improve  the  value  and  salability  of  the  prop- 
erty on  hand.  No  dividends  appear  to  have  been  declared 
or  paid.    It  had  no  accumulated  surplus,  but,  on  the  con- 
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trary,  was  at  all  times  carrying  a  very  substantial  amount 
of  indebtedness;  and  while  it  is  true,  as  appellant  argues, 
that  the  stockholders  cannot  escape  taxation  on  their  shares 
by  setting  off  corporate  indebtedness  against  their  value, 
it  is  also  true  that  the  fact  of  such  indebtedness  is  a  mate- 
rial consideration,  not  to  be  overlooked  by  the  assessor  or 
by  the  court,  when  called  upon  to  find  the  value  of  the 

shares. 

This  question  was  recently  before  us  in  Marshalltown 
L.  d  P.  Co.  v.  Welker,  185  Iowa  165,  where  we  said  that: 

"In  arriving  at^he  value  of  its  capital  stock,  where  the 
corporate  property  consists  exclusively  of  real  estate  and 
other  tangible  property,  the  indebtedness  must  be  taken  into 
account  in  determining  same." 

It  would  be  of  no  material  interest  for  us  to  extend 
this  opinion  for  a  more  detailed  statement  of  the  property, 
business,  and  financial  condition  of  the  plaintiff  company; 
but  we  think  it  reasonably  clear,  from  the  entire  showing, 
that  this  is  one  of  those  enterprises  in  which,  though  large 
profits  have  been  hoped  for,  and  may  still  be  realized  in  the 
future,  it  has  not  yet  so  far  advanced  beyond  the  tentative 
and  experimental  stage  as  to  justify  a  finding  of  large  value 
in  its  stock.  The  estimate  of  its  value  at  $150,000  by  the 
only  witness  who  attempts  to  speak  on  the  subject  may  be 
too  low;  yet  we  find  no  substantial  basis  in  the  evidence 
for  a  finding  that  such  value  is  in  excess  of  the  assessed 
value  of  the  lands  in  which  the  capital  has  been  invested. 

This  is  equally  true  of  the  record  in  both  of  the  con- 
solidated cases.  Taxes  have  been  regularly  levied  and  paid 
upon  all  the  tangible  property  of  the  corporation,  and  we 
concur  in  the  holding  of  the  trial  court  that  there  was  no 
taxable  margin  of  value  in  the  stock,  after  making  the 
statutory  deductions  therefrom.  This  conclusion  renders 
immaterial  other  matters  argued  by  counsel.  N 
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It  follows  that  the  appeal  to  this  court  cannot  be  sus- 
tained, and  the  judgment  below  i&^-Aflirmed. 

Ladd,  C.  J.,  Gaynob  and  Stevens,  JJ.,  concur. 


Matthew  Jennings  Nolan,  Appellant,  v.  M.  J.  Fitzpatrick 

et  al.,  Appellees. 

VENDOR  AND  PURCHASES:    Rescission— Deception  as  to  Kind  oi 

1  Land.  Purchasers  are  entitled  to  rescission  of  a  contract  for 
the  sale  of  lahd,  where  they  have  not  "received  the  kind  and 
quality  of  land  for  which  they  bargained,  even  though  the  land 
tendered  them  is  worth  all  they,  promised  to  pay. 

VENDOR  AND  PURCHASER:    Rescission— Laches.    Rescission  of 

2  the  sale  of  land  is  not  barred  by  laches  because  not  made  for 
three  years,  where  the  land  was  in  a  foreign  country,  was  va- 
cant, unimproved,  and  not  .occupied  by  tenants,  and  where, 
until  Information  came  to  buyers  in  a  casual  way,  exciting  their 
suspicions,  there  was  nothing  to  suggest  the  necessity  of  a 
personal  investigation  into  the  truth  of  the  matter. 

VENDOR   AND   PURCHASER:    Remedies   of  Purchaser— Reliance 

3  upon  Representations — Caveat  Emptor.  Where  one  party  under- 
takes the  sale  to  another  of  property  situated  at  a  distance, 
which  he  has,  or  claims  to  have,  personal  knowledge  of,  and 
of  which  the  buyer  knows  nothing,  except  as  he  is  informed  by 
the  seller,  the  buyer  may  rightfully  rely  on  the  truth  of  the 
representations  as  to  its  kind,  quality,  and  value,  and,  if  they 
prove  to  be  false,  the  seller  cannot  escape  responsibility  by  the 
plea  that  the  buyer  should  not  have  believed  him,  or  should 
have  applied  to  other  sources  to  ascertain  the  facts.  This  rule 
is  not  in  any  manner  avoided  by  the  suggestion  of  the  seller 
that  the  buyer  go  and  examine  the  property,  if  the  property  is 
situated  at  such  a  distance  as  to  discourage  or  prevent  the 
buyer's  acting  thereon;  and  the  buyer  cannot  be  charged  with 
lack  of  diligence  because  he  elects  to  rely  upon  the  word  of 
the  seller. 

CONTRACTS:    Rescission— Fraud— Ratification  by  Making  Payment. 

4  There  was  no  ratification  of  a  contract  for  the  sale  of  land 
after  the  discovery  of  alleged  fraud,  by  the  act  of  making  a 
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payment  thereon  by  check,  after  suggestion  by  someone  that 
it  would  be  well  to  investigate  the  matter,  when  payment  was 
stopped  on  the  check  before  it  was  presented  for  payment  at 
the  bank,  and  where,  at  the  time  the  matter  was  under  investi- 
gation, the  land  had  not' yet  been  visited,  or  the  fact  developed 
that  the  buyers  had  been  deceived,  with  such  certainty  as  to 
satisfy  themselves  that  they  had  a  good  defense. 

VENDOR  AND  PTTRCHASEB:  Rescission— Executory  Contract. 
5  In  an  action  for  rescission  of  the  sale  of  land  on  the  ground  of 
fraud,  where  no  deed  or  conveyance  of  any  kind  was  ever  ex- 
ecuted or  delivered  by  plaintiff,  making  it  necessary  for  a 
reconveyance  of  title  to  him,  and  the  payment  by  plaintiff  (ft 
the  judgment  rendered  against  him  will  restore  all  parties  to 
their  original  status,  it  is  not  necessary  that  the  purchasers 
make  formal  offer  to  put  the  vendor  in  statu  quo. 


Appeal  from  Cerro  Qordo  District  Court. — J.  J.  Clark, 

Judge. 

July  10,  1919. 

Action  in  equity,  to  foreclose  a  contract  for  the  sale 
of  land.  The  defendants  alleged  that  the  contract  was  pro- 
cured by  fraud  and  false  representations  as  to  the  character, 
quality,  and  value  of  the  land,  for  which  reason  they  ask 
that  they  have  affirmative  relief  for  the  rescission  of  the 
agreement,  and  for  an  assessment  of  damages  in  their 
favor.  The  trial  court  dismissed  the  petition,  rescinded  the 
contract,  and  entered  judgment  for  the  defendants  for  dam- 
ages in  the  sum  of  $1,380. — Affirmed. 

m 

Senneff,  Bliss,  Witwer  &  Senneff,  for  appellant. 

Fitzpatrick  &  Farmer,  and  Duncan  Rule,  for  appellees. 

Weaver,  J. — At  the  time  of  the  transaction  here  in 
question,  the  plaintiff,  Nolan,  was  cashier  of  the  People's 
State  Bank  of  Mason  City,  Iowa,  and  was  also  engaged  in 
the  real  estate  business.  In  the  year  1912,  he  visited  Sas- 
katchewan,   Canada,    tfhere   he   purchased,    among    other 
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lands,  a  certain  tract  of  320  acres,  after  making  personal 
inspection  thereof.  In  June,  1913,  he  entered  into  the  con- 
tract in  suit  with  the  defendants,  who  were  young  physi- 
cians, engaged  together  in  the  practice  of  their  profession 
at  Mason  City,  and  were  patrons  of  the  People's  Bank,  by . 
which  he  undertook  to  sell  the  land  to  defendants  at  the 
price  of  $8,000,  payable  $500  within  90  days,  and  the  re- 
mainder in  annual  installments  of  varying  amounts,  cover- 
ing a  period  of  7  years. 

•  Prior  to  the  beginning  of  this  action,  July  21,  1916,  de- 
fendants had  made  some  payments  of  principal  and  inter- 
est, but  were  in  arrears  to  some  extent.  The. controversy 
before  us  relates  solely  to  the  affirmative  defense  pleaded 
by  the  defendants  of  fraud  and  misrepresentation,  by  which 
it  is  alleged  they  were  induced  to  enter  into  the  contract. 

The  land  in  question  was  at  the  time,  and  still  is,  va- 
cant and  uncultivated,  and  neither  of  the  defendants  had 
seen  it,  or  had  any  personal  knowledge  of  its  situation  or 
value.  As  witnesses,  they  testify  that,  when  entering  the 
bank  on  business,  they  were  frequently  spoken  to  by  plain- 
tiff, urging  and  advising  them  to  buy  this  land;  that  he 
described  it  as  first-class  land,  as  good  as  there  was  in  Can- 
ada, perfectly  level,  all  tillable  wheat  land,  worth  $30  an 
acre,  and  that  every  foot  of  it  could  be  plowed  and  culti- 
vated; that  he  said  there  was  no  alkali  on  it,  and  that  he 
could  take  a  gang  plow  and  go  from  one  corner  to  the  other 
and  plow  the  whole  thing;  that  he  said  it  was  worth  $30 
an  acre,  but  that  he  was  willing  to  give  defendants  the  ad- 
vantage of  the  extra  $5,  because  he  was  a  friend  of  theirs, 
and  wanted  to  see  them  get  started;  that  he  said  he  had 
been  all  over  the  land,  and  they  could  depend  on  his 
judgment  that  the  land  was  first-class;  and  that  it  would 
not  be  necessary  for  them  to  see  it, — they  could  takfe  his 
word  for  it  They  further  testify  that  they  believed  and 
relied  on  these  representations,  and  in  such  reliance  made 


^ 
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the  contract,  and  had  no  knowledge  or  information  that  the 
land  was  not  as  represented,  until  within  a  short  time  be- 
fore this  suit  was  begun.  Having  then  heard  from  some 
source  that  the  land  was  not  of  the  quality  stated  by  plain- 
tiff, they  went  to  plaintiff  with  the  story,  and  he  denounced 
it  as  false,  and  repeated  his  former  representations.  Later, 
one  of  the  defendants  went  to  Saskatchewan  and  examined 
the  land.  He  says  he  found  20  acres  of  it  gumbo,  a  thick, 
heavy  soil  without  grass  on  it.  It  was  also  cut  across  by 
a  coulee,  or  big  ravine  or  ditch,  or  series  of  them.  They 
began  at  the  northwest  corner  of  the  north  quarter,  and 
came  down  through  toward  the  southwest  corner  of  the  lialf . 
The  coulee  ran  through  the  north  quarter  and  part  of  the 
south  quarter,  and  spread  out  in  the  gumbo  tract  already 
mentioned.  There  was  another  coulee  coming  to  meet  this 
from  the  east  half,  in  some  places  perhaps  50  feet  deep.  The 
sides  of  the  coulees  were  covered  with  rock  and  nigger- 
heads. 

"On  the  north  quarter,  you  could  not  plow  over  20  to 
40  acres,  and  on  the  south,  probably  100  acres.  Would  say 
that,  all  told,  there  was  30  to  40  acres  of  alkali.  Aside 
from  the  alkali  spots,  the  soil  was  a  hard,  gravelly  mixture.7' 

The  witness  also  produced  samples  of  the  soil  taken 
from  different  parts  of  the  land;  also,  photographs  of  some 
parts  of  the  land  surface.  This  description  is  corroborated 
by  different  witnesses  who  have  seen  the  land,  several  of 
whom  live  in  the  vicinity,  and  appear  to  be  well  acquainted 
with  the  conditions,  and  they  estimate  its  value  in  1913  at 
from  $8  to  $13  per  acre.  They  also  express  the  opinion 
that,  in  their  judgment,  while  there  are  spots  or  parts  of 
^^  land  which  would  raise  wheat,  the  half  section  as  a 
whole  is  not  capable  of  profitable  cultivation. 

The  plaintiff,  as  a  witness  in  his  own  behalf,  denies 
making  many  of  the  representations,  imputed  to  him^  and 
alleges  that  he  advised  defendants  to  examine  the  land  for 
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themselves;  and  in  some  respects,  his  testimony  is  cor- 
roborated. He  also  produces  the  testimony  of  various  other 
witnesses,  men  who  Tiave  more  or  less  knowledge  of  this 
particular  land  and  of  other  lands  in  that  vicinity,  who  de- 
scribe it  as  being,  for  the  most  part,  susceptible  of  cultiva- 
tion, and  worth  from  f20  to  fSO  per  acre.  All  admit  the 
existence  of  the  coulees,  the  gumbo  flat,  and  "burn  outs," 
but  not  to  the  extent  claimed  by  the  defendants.  Their 
several  estimates  of  the  amount  of  land  capable  of  profita- 
ble cultivation  vary  from  275  acres  to  310  acres,  and  most 
of  them  say  that,  if  none  of  these  defects  existed,  the  land 
would  be  more  desirable  and  valuable. 

The  plaintiff's  version  of  the  representations  made  by 
him  is  substantially  as  follows : 

"I  told  them  it  was  a  nice  piece  of  land,  that  there  was 
a  little  alkali  in  spots,  and  told  them  it  could  all  be  culti- 
vated, with  the  exception  of  10  or  12  acres.  I  told  them 
there  was  a  ravine  or  draw  that  went  through  there  and 
cut  off  some,  but  it  could  be  nearly  all  cultivated  but  this. 
I  told  them  it  was  good  wheat  land.  *  *  *  I  never 
made  any  representations  to  them  except  just  as  I  have 
said  here,  that  it  was  a  good  piece  of  land,  and  I  had  paid 
|20  an  acre  for  it.  I  told  them  about  the  ravine,  and  that  it 
was  good  wheat  land, — and  it  is." 

Without  questioning  the  veracity  of  any  of  the  wit- 
nesses, the  reading  of  the  entire  record  leads  us  quite  in- 
evitably to  the  conclusion  that  the  land,  as  a  whole,  is  of 

inferior  quality  and  value,  and  not  what 
i.  vbndor  and       the  defendants  could  reasonably  believe  it 

PUBCHA8BB:  " 

KMdwion :  to  be,  f rom  the  representations  of  the  plain- 

deception  as  to  7  *  r 

kind  of  land.      tiff.    Indeed,  it  may  fairly  be  said  that  the 

witnesses  for  the  plaintiff,  including  him- 
self, all  concede  the  defects  in  the  land  of  which  defendants 
complain,  but  minimize  their  extent;  and  the  substance  of 
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their  opinions,  when  reduced  to  brief  terms,  is  that,  not- 
withstanding these  defects,  the  land  was  still  worth  what 
defendants  agreed  to  pay  for  it.  But  that  is  not  a  sufficient 
answer  to  defendants9  demand  fur*  a*  £gcission  of  the  con- 
tract ;  for  they  are  entitled  to  receive  the  kind  and  quality 
of  land  for  which  they  bargained,  even  though  the  land 
tendered  them  is  worth  all  they  promised  to  pay ;  and  if  it 
be  not  of  that  character,  they  will  be  excused  from  per- 
formance on  their  part.  See  Rohr  v.  Shaffer,  178  Iowa  943, 
951. 

It  is  sufficient,  upon  this  feature  of  the  case,  to  say 
that  we  think  the  trial  court  justified  in  finding  for  defend- 
ants upon  the  charge  of  misrepresentation.    Indeed,  while 

much  attention  was  given  and  much  evi- 
2'  JvScbIbw?       dence  offered  upon  this  issue  in  the  court 
ScheSlon :  below,  counsel  for  appellant,  in  their  argu- 

ment to  this  court,  base  their  demand  for 
a  reversal  upon  the  proposition  that  defendants  were  guilty 
of  laches  which  will  bar'  their  prayer  for  relief,  because 
they  allowed  three  years  to  elapse  before  moving  to  rescind 
the  contract;  and  because,  before  making  the  contract, 
they  were  advised  by  plaintiff  to  go  and  see  the  land,  and 
neglected  so  to  do,  or  to  make  inquiry  of  others  who  could 
have  given  them  information  as  to  its  character  and  qual- 
ity. While,  under  ordinary  circumstances,  failure  to  de- 
mand rescission  of  a  contract  on  the  ground  of  fraud  in 
obtaining  it  may  often  be  held  laches,  barring  the  right, 
there  is  no  absolute  rule  of  law  or  equity  which  will  deny 
such  relief  in  all  cases,  because  of  the  mere  lapse  of  time. 
Whether  delay  is  reasonable  or  unreasonable  depends  whol- 
ly upon  the  circumstances  attending  it.  In  the  case  before 
us,  the  defendants  say  and  testify  that  they  did  not  discover 
and  had  no  reason  to  believe  they  had  been  deceived  in  the 
transaction  until  very  shortly  before  this  suit  was  begun, 
and  they  at  once  instituted  investigation  into  the  real  char- 
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acter  and  quality  of  the  land.  The  property  waa  situated 
in  a  foreign  country.  It  waft  vacant,  unimproved,  and  not 
occupied  by  tenants;  and  until  knowledge  op  information 
came  to  thefl^tff  E^-c&sicrar  way,  exciting  their  suspicion, 
there  was  nothing  to  suggest  the  necessity  or  wisdom  of  a 
personal  examination  into  the  truth  of  the  matter.  They 
are  not  chargeable  with  laches  simply  because  they  relied 
upon  the  representations  made  to  them.  We  had  occasion 
to  consider  this  question  in  a  case  not  altogether  unlike 
the  one  at  bar,  where  the  purchaser  of  Canada  land  was 
allowed  to  rescind  after  more  than  two  years  had  passed. 
See  Rohr  v.  Shaffer,  178  Iowa  943;  Barron  v.  Myers,  145 
Mich.  342  (109  N.  W.  862,  863) ;  Campbell  v.  Spears,  120 
*  Iowa  670.    In  the  same  case,  we  said  that : 

"The  rule  is  sometimes  loosely  stated  in  such  general 
terms  as  to  convey  the  thought  that  a  party  to  a  contract  or 
business  transaction  must  be  diligent  to  discover  whether 
he  has  been  imposed  upon  by  fraud,  and  that,  failing  so  to 
act,  he  waives  his  right  to  rescind;  but  such  is  not  the 
law.  A  party  dealing  with  another  in  good  faith  has  the 
right,  under  ordinary  circumstances,  to  assume  tha{  the 
other  party  has  dealt  with  him  in  like  good  faith,  until  he 
discovers  that  he  has  been  made  the  victim  of  fraud,  or 
until  he  has  knowledge  or  notice  of  facts  which  should,  in- 
duce him,  as  a  man  of  ordinary  prudence,  to  make  an  in- 
vestigation which  would  lead  to  such  discovery."  Rohr  v. 
Shaffer,  178  Iowa  943,  952. 

The  only  reason  suggested  by  appellant  for  charg- 
ing defendants  with  laches,  aside  from  the  mere 
lapse  of  time,  is  that  they  say  in  testimony  that 
the  first  information  which  aroused  their  suspicion  of  hav- 
ing been  overreached  was  a  statement  by  one  Bfitton,  who 
did  not  claim  to  have  any  knowledge  of  that  part  of  Can- 
ada, but  said  something  to  the  effect  that  it  would  be  well 
to  investigate  it.    It  appears  further  that,  acting  on  this 
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suggestion;  they  gave  the  matter  attention  which  resulted 
in  their  satisfying  themselves  that  they  had  been  misled, 
and  in  their  refusal  to  proceed  with  the  contract.  There 
is  no  laches  shown  which  will  operate  to  bar  the  defend- 
ants' right  to  relief. 

The  other  point  made  is,  in  substance,  that  the  rule 
of  caveat  emptor  is  applicable  to  the  transaction ;  and  that, 
defendants  having  purchased  without  visiting  and  person- 
ally inspecting  the  land,  and  without  mak- 
3.  vendor  and        ing  inquiry  of  others  who  might  possibly 

PURCHASER  * 

remedies  of        have  enlightened  them  with  reference  to  its 

purchaser  • 

reliance  upon     quality  and  value,  neither  law  nor  equity 

representations. : 

caveat  emptor,    will  now  listen  to  their  complaints.     The 

rule  of  caveat  emptor,  like  the  rule  of  sweet 
charity,  has  often  been  invoked  to  cover  a  multitude  of 
sins;  but  we  think  its  protecting  mantle  has  never  been 
stretched  to  this  extent.  It  can  only  be  applied  where  it  is 
shown  or  conceded  that  the  parties  to  the  contract  stand 
on  equal  footing,  and  have  equal  knowledge  or  equal  means 
of  knowledge,  and  there  is  no  relation  of  trust  or  confidence 
between  them.  But,  where  one  party  undertakes  to  sell  to 
another  property  situated  at  a  distance,  of  which  he  has 
Or  claims  to  have  personal  knowledge,  and  of  which  the 
buyer  knows  nothing,  except  as  he  is  informed  by  the  seller, 
the  buyer  may  rightfully  rely  on  the  truth  of  the  seller's 
representations  as  to  its  kind,  quality,  and  value,  made  in 
the  course  of  negotiation  for  the  purpose  of  inducing  the 
purchase.  If,  in  such  case,  the  representations  prove  to  be 
false,  neither  law  nor  equity  will  permit  the  seller  to  escape 
responsibility  by  the  plea  that  the  buyer  ought  not  to  have 

9 

believed  him,  or  ought  to  have  applied  to  other  sources  to 
ascertain  the  facts.  Sutton  v.  Ch-einer,  177  Iowa  532;  Scott 
v.  Burnight,  131  Iowa  507;  Hetland  v.  Bilstad,  140  Io^a 
417;  Holmes  v.  Rivers,  145  Iowa  702,  708. 

Vol.   186   Ia.— 78. 
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Nor  is  this  rule  in  any  manner  avoided  by  the  sugges- 
tion or  advice  of  the  seller  that  the  buyer  go  and  examine 
the  property,  if  such  property  be  not  at  hand  or  easily  ac- 
cessible. If,  where  that  suggestion  is  given,  the  property 
is  so  distant  as  to  discourage  or  prevent  the  buyer's  acting 
thereon,  it  may  well  serve  as  a  subtle  inducement  to  accept 
the  truth  of  the  representation  made  to  him.  And  certain- 
ly,  even  though  the  advice  be  given  in  perfect  good  faith, 
the  buyer  cannot  be  charged  with  lack  of  diligence  because 
he  elects  to  rely  upon  the  word  of  the  seller. 

Appellants  argue  that  there  was  a  ratification  of  the 
contract  after  the  discovery  of  the  alleged  fraud,  by  the  act 
of  one  of  the  defendants  in  making  a  payment  to  the  plain- 
tiff.   The  fact,  if  we  understand  the  record  in  relation  to 

the  point  made,  seems  to  be  that,  after  sus- 

4'  refusion* :        picion  that  they  had  been  overreached  was 

flaitfon  by"       .excited  by  the  suggestion  of  Button,  about 

ment.ng  pay"       two  months  before  this  suit  was  begun,  the 

defendant  Echternacht  gave  plaintiff  a 
check  for  $ 90,  to  apply  on  this  purchase ;  but  before  it  had 
been  presented  to  the  bank,  he  stopped  payment  thereon. 
At  that  time,  the  matter  was  under  investigation  by  his  co- 
defendant,  who  had  not  yet  visited  the  land,  or  developed  the 
fact  that  they  had  been  deceived,  with  sufficient  certainty 
to  satisfy  themselves  that  they  had  a  good  defense.  They 
seem  to  have  acted  promptly,  and  stopped  payment  of  the 
check;  and  we  think  their  conduct  in  this  respect  does  not 
amount  to  a  ratification.  Nor  is  any  ratification  pleaded. 
It  is  finally  argued  that  the  defendants  could  not  claim 
a  rescission  because  they  did  not  offer  to  put  the  plaintiff 
in  statu  quo,  nor  did  the  court  enter  any  order  requiring  it. 


) 
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We  do  not  quite  understand  the  force  of 

5.  vendor  and       this  objection.    Plaintiff  does  not  point  out 

rSdSion*ex-     or  suggest  what  equity  required  defendants 

tract*'  con        to  do,  in  order  to  place  the  parties  in  statu 

quo.  No  deed  or  conveyance  of  any  kind 
was  ever  executed  or  delivered  by  plaintiff,  making  it  nec- 
essary for  a  reconveyance  of  title  to  him.  The  contract  is 
yet  executory,  and  the  affirmance  of  the  decree  rescinding 
it  and  the  payment  by  plaintiff  of  the  judgment  rendered 
against  him  will  restore  all  parties  to  their  original  status, 
so  far  as  this  property  is  concerned. 

The  decree  appealed  from  is — Affirmed. 

Ladd,  0.  J.,  Gaynoe  and  Stevens,  JJ.,  concur. 


John  Pbbnosil  et  al.,  Appellants,  v.  Frankie  O.  Pelton 

et  al.,  Appellees. 

DEEDS:    Construction  and  Operation — Quantity  of  Land — "More  or 

1  Less."  The  words  "more  or  less"  are  not  a  universal  haven  of 
refuge  against  personal  liability  for  a  misstatement  or  over- 
statement by  a  grantor  as  to  the  quantity  of  land  he  under- 
takes to  convey;  and,  if  the  quantity  fails  considerably  short 
of  what  it  is  represented  to  be,  the  use  of  the  said  words 
do  not,  of  themselves,  relieve  the  grantor  from  liability  for  the 
shortage. 

DEEDS:    Construction  and  Operation — Quantity  of  Land — Sale  In 

2  Gross.  That  a  sale  of  land  is  in  gross,  and  not  by  the  acre,  does 
not  necessarily  serve  as  a  defense  to  a  claim  for  the  shortage  of 
land  conveyed. 

EVIDENCE:    Documentary— Contract  for  Sale  of  Land.    The  orig- 

3  inal  or  preliminary  contract  for  the  sale  of  land  is  not  admissi- 
ble for  the  purpose  of  contradicting  the  truth  of  any  matter 
stated  in  the  deed,  or  changing  or  avoiding  the  legal  effect  of 
such  instrument,  although  it  is  admissible  upon  the  question  of 
whether  the  sale  was  in  gross  or  by  the  acre,  or  where  It  Is 
sought  to  reform  a  deed  as  not  embodying  the  real  intent  of 
the  parties  thereto. 


r 
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VENDOR  AMD  PURCHASER:    Remedies  of  Purchaser— Shortage  in 

4  Quantity  of  Land — "More  or  Less."  A  shortage  of  more  than 
30  acres  in  land  conveyed  as  containing  180.10  acres  is  not 
such  a  "slight  variation"  or  "reasonable  deficiency"  or  "near 
approximation"  as  may  be  presumed  to  have  been  contemplated 
by  the  parties  in  the  use  of  the  words  "more  or  less;"  and,  in 
the  absence  of  some  other  defense,  the  purchaser  would  be  en- 
titled to  relief  therefor. 

EVIDENCE:    Burden  of  Proof— Shortage  in  Quantity  of  Land— 

5  "More  or  Less."  The  defense  that  a  shortage  of  land  wai 
known  to  the  plaintiff,  and  that  the  phrase  "more  or  less" 
was  used  with  the  understanding  that  it  should  cover  any  ex- 
isting discrepancy,  is  an  affirmative  one,  which  the  defendant 
would  have  the  burden  of  proving. 

DEEDS:    Construction    and    Operation— Deficiency    In    Acreage— 

6  Grantor's  Liability.  A  deficiency  of  30  acres  in  the  conveyance 
of  180.10  acres  is  a  gross  deficiency,  and  the  grantor  cannot 
avoid  liability  on  the  ground  that  he  did  not  intend  to  be 
bound  by  an  agreement  or  deed  conveying  that  amount  of  land. 

VENDOR  AND  PURCHASER:    Performance  of  Contract— Deficiency 

7  in  Acreage.  Where  the  liability  of  a  grantor  was  not  predicated 
upon  any  attempt  to  convey  land  which  once  existed,  and  has 
since  been  washed  away,  but  upon  a  deed  in  which  it  was  as- 
sumed to  convey  land  having  an  approximate  area  of  181.10 
acres,  when,  in  fact,  its  area  was  30  acres  less,  and  the  mate- 
rial question  was  as  to  whether  there  was  a  shortage  or  defi- 
ciency greater  than  was  reasonably  to  be  understood  from  the 
use  of  the  phrase  "more  or  less,"  it  was  immaterial  how  the 
shortage  was  created. 

VENDOR   AND   PURCHASER:    Damages— Deficiency  in  Acreage. 

8  While,  ordinarily,  if  a  grantee  had  retained  the  ownership  of 
property  in  relation  to  which  there  was  a  shortage  of  30  acres, 
his  damages  would  be  such  proportional  part  of  the  entire  pur- 
chase price  as  the  proved  deficiency  of  acreage  bore  to  the 
quantity  stated  in  the  deed,  yet,  where  he  has  sold  the  land 
by  the  same  description  under  which  it  was  conveyed  to  him, 
and  has  succeeded  in  settling  his  own  liability  for  the  short- 
age by  the  payment  to  his  grantees  of  a  certain  sum  and  coats, 
his  actual  damage  is  the  said  sum  and  costs,  as  of  the  date 
when  paid. 
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Appeal  from  Linn  District  Court. — Milo  P.  Smith, 

Judge. 

July  10,  1919. 

The  opinion  states  the  case. — Reversed. 

Crosby  &  Fordyce,  for  appellants. 

Tourtellot,  Donnelly  &  Swab,  for  appellees. 

Weaver,  J. — On  February  27,  1913,  the  defendants 
united  in  conveying  to  John  Prenosil  and  his  wife,  Fran- 
tiska  Prenosil,  by  deed  of  general  warranty,  a  farm  in  Linn 
County,  Iowa.  The  description  of  the  land  so  conveyed  is 
followed  by  the  statement : 

"All  of  the  above-described  land  being  in  Township  84 
North  of  Range  8  West  of  the  5th  P.  M.,  containing  in  all 
one  hundred  eighty-one  and  10/100  acres  more  or  less." 

The  expressed  consideration  was  "one  dollar  and  other 
valuable  consideration,"  but  the  real,  agreed  consideration 
appears  to  have  been  f  10,000  or  $ 9,500. 

Thereafter,  the  grantees  sold  and  conveyed  said  land 
by  the  same  description  and  with  same  warranty  to  Don 
Barnes  and  William  Chamberlain,  in  good  faith,  believing, 
as  is  alleged,  that  the  premises  so  conveyed  contained  the 
full  number  of  acres  represented  and  warranted  in  the  de- 
fendants' deed  to  themselves.  Thereafter,  the  said  Barnes 
and  Chamberlain,  claiming  that  the  land  so  conveyed  was 
materially  short  of  the  described  measurement,  and  con- 
tained, in  fact,  only  about  150  acres,  brought  suit  against 
said  Prenosil  and  wife  for  such  alleged  breach  of  warranty 
and  the  recovery  of  damages.  After  the  commencement  of 
said  action,  Prenosil  and  wife  gave  written  notice  thereof 
to  their  grantors,  the  defendants  herein,  demanding  that 
they  appear  and  defend,  or  unite  in  defending,  against  the 
Barnes  and  Chamberlain  claim. 
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The  defendants  disregarded  said  notice,  did  not  appear 
or  take  any  part  in  the  defense  of  said  suit,  and  Barnes  and 
Chamberlain  recovered  damages  therein  to  the  amount  of 
$1,550  damages  and  $38.70  costs.  It  is  also  claimed  that, 
in  making  said  defense,  the  Prenosils  incurred  expenses  for 
counsel  fees,  $430. 

At  some  stage  of  these  proceedings  after  the  sale  of 
the  land  to  Barnes  and  Chamberlain,  Frantiska  Prenosil 
died  intestate,  and  her  children  and  heirs  have  been  made 
parties  to  the  action.  That  litigation  having  been  terminat- 
ed, John  Prenosil,  with  the  heirs  of  his  deceased  wife, 
brought  this  action  against  their  grantors,  the  defendants 
herein. 

Their  cause  of  action  is  stated  in  several  counts.  The 
first  count  states,  in  substance,  the  matters  hereinbefore 
related,  and  thereon  asks  to  recover  upon  the  alleged  breach 
of  defendants'  warranty,  damages  to  the  amount  of  $2,150. 
The  second  restates  the  same  matter  contained  in  the  first 
count,  but  includes  therein  the  allegation  that  defendants 
falsely  and  fraudulently  represented  the  quantity  of  land 
to  be  181  acres,  when,  in  fact,  it  was  less  than  150  acres. 
In  the  third  count,  plaintiff  restates  the  matters  pleaded 
in  the  first  count,  but  adds  thereto  the  allegation  that  the 
deed  was  made  by  the  grantors  under  a  mutual  mistake 
of  the  fact  as  to  the  quantity  of  land,  both  believing  and 
understanding  that  the  farm  contained  the  described  quan- 
tity, 181.10  acres. 

Answering  the  petition,  the  defendants  admit  making 
the  alleged  conveyance  to  Prenosil  and  wife;  admit  the 
making  and  delivery  of  the  deed  in  the  form  pleaded  by  the 
plaintiffs ;  admit  the  bringing  of  suit  by  Barnes  And  Cham- 
berlain against  the  Prenosils,  and  that  notice  was  served 
upon  them  and  they  did  not  appear  or  defend;  and  deny 
all  other  allegations  of  the  several  counts  of  the  petition. 

By  way  of  further  and  affirmative  defense,  defendants 
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allege  that  they  promised  and  undertook  only  to  convey 
their  right  to  the  said  interest  in  the  land,  and  not  to  war- 
rant the  number  of  acres;  that  the  sale  was  for  the  lump 
sum  of  $10,000,  and  not  by  the  acre;  that,  at  the  time  the 
preliminary  contract  was  entered  into  between  them  and 
plaintiff  and  his  wife,  the  question  as  to  the  quantity  of 
land  was  discussed,  and  it  was  understood  and  agreed  be- 
tween them  that  defendants  were  undertaking  to  sell  and 
convey  only  such  lands  as  were  within  the  description  found 
in  their  title  papers,  and  that  plaintiffs  were  buying  the 
same,  subject  to  any  possible  shortage  in  actual  measure- 
ment 

The  defendants  also,  by  cross-petition,  reassert  their 
claim  that,  while  their  deed  to  Prenosil  and  wife  does  de- 
scribe the  land  as  containing  181.10  acres,  it  was  so  done 
only  to  make  the  conveyance  correspond  in  terms  with  the 
conveyances  theretofore  made  by  prior  owners  through 
whose  hands  the  property  had  passed,  and  not  with  any  in- 
tent to  warrant  the  acreage  of  the  land;  and  that  the 
Prenosils  took  the  conveyance  with  that  knowledge  and 
understanding.  Defendants  therefore  prayed  that  the  con- 
tract and  deed  be  reformed,  if  necessary,  to  express  such 
agreement.  # 

After  hearing  the  evidence  offered,  the  trial  court 
found  that  plaintiffs  were  not  entitled  to  the  relief  demand- 
ed, dismissed  the  bill,  and  entered  judgment  in  the  defend- 
ants' favor  for  costs.  No  reformation  of  the  deed  or  con- 
tract was  decreed. 

The  evidence  shows,  without  serious  controversy,  that 
the  sale  to  Prenosil  and  wife  was  through  the  agency  of 
one  Viktorin,  with  whom  was  associated  one  Dobrovsky. 
Prenosil  and  his  wife  were  Bohemians,  unable  to  speak  or 
write  in  the  English  language,  while  the  defendants  could 
not  speak  or  understand  the  Bohemian  tongue.  When  the 
negotiations  had  reached  the  point  of  agreement,  Mr.  Bur- 
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esh,  an  attorney  who  was  able  to  translate  between  the  par- 
ties, was  called  in;  but  the  part  taken  by  him,  and  what 
transpired  in  his  presence,  are  the  subject  of  dispute.  It  is 
the  claim  of  the  defendants  that  Buresh  was  called  in  by 
Prenosfl  and  wife  as  their  attorney,  and  that  he  drew  the 
contract ;  but  he  swears  that  he  was  not  and  had  not  been 
attorney  for  the  Prenosils,  and  was  called  simply  to  trans- 
late a  contract  which  had  already  been  prepared  in  the 
office  of  defendants'  agents. 

The  contract,  as  written,  provides  that  defendants 
agree  to  sell  and  convey  to  Prenosil  and  wife  all  their  right, 
title,  and  interest  in  the  land,  describing  it  in  parcels,  and 
as  "containing  in  all  181.10  acres,  more  or  less."  The  con- 
tract further  provided  that,  upon  payment  of  the  price,  the 
defendants  would  make  and  deliver  to  the  purchasers  "a 
warranty  deed  of  said  premises,  as  abote  agreed."  The 
deed  as  eventually  made  describes  the  land  in  the  language 
of  the  contract,  and  as  containing  181.10  acres,  more  or  less, 
and  concludes  with  all  the  usual  covenants  of  warranty. 

The  evidence  shows  without  dispute  that,  upon  actual 
measurement,  the  farm  contains  less  than  150  acres,  or  more 
-than  30  acres  less  than  the  quantity  mentioned  in  the  deed. 
It  is  also  undisputed  that  the  Prenosils  conveyed  {Jiefarm 
so  purchased  to  Barnes  and  Chamberlain  by  the  same  de- 
scription and  with  the  same  warranty;  that  Barnes  and 
Chamberlain  brought  suit  against  the  Prenosils  on  their 
said  covenant  to  recover  damages  on  account  of  the  short- 
age; that  defendants,  though  duly  notified,  refused  to  as- 
sume or  assist  in  the  defense;  and  that  Barnes  and  Cham- 
berlain recovered  damages  therein  to  the  amount  of  (1,550. 
Plaintiffs'  claim  for  the  recovery  of  damages  thus  sustained 
is  to  be  considered  from  different  standpoints.  There  is  no 
attempt  in  argument  on  the  part  of  counsel  to  differentiate 
between  an  action  on  a  covenant  of  warranty  and  an  ac- 
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tion  for  damages  because  of  fraud  or  mistake  in  the  state- 
ment of  quantity  of  land  ^onveyed  by  the  deed* 

I.  Let  us  first  inquire  as  to  the  legal  effect  of  the  deed 
which  defendants  admit  they  made  and  delivered.  Jt  is  a 
deed  of  general  warranty,  and  purports  to  convey  certain 
lands  containing  181.10  acres,  more  or  less.  It  is  the  con- 
tention of  appellee  that  this  statement  of  acreage  is  de- 
scriptive only,  and  that  proof  of  a  shortage  found  on  actual 
measurement  will  not  entitle  the  grantee  to  a  recovery  of 
damages.  :i     ^;! 

It  may  be  conceded  to  be  the  general  rule  that,  where 
!  a  vendee  buys  land  with  reference  to  described  boundaries 

or  to  government  survey,  the  added  statement  of  the  acre- 
age  is  regarded  as  merely  descriptive,  unless  the  discrep- 
ancy is  so  great  as  to  reasonably  excite  suspicion  of  fraud 
or  mistake.    But,  contrary  to  the  impression  which  seems 

to  prevail  in  some  quarters,  more  especial- 

1#  Sr5cti:n  and     ^  amonS  adventurous  traders  in  real  estate 

quantity1  s©t       tttles  and  equities,  the  words  "more  or  less" 

oV1ieBs.,,more       are  not  a  universal  haven  of  refuge  against 

personal  liability  for  misstatements  or  over- 
statements by  a  grantor  of  the  quantity  of  land  he  under- 
takes to  convey.  The  holding  by  this  court  in  Hosleton  v. 
Dickinson,  51  Iowa  244,  and  Kitzman  v.  Cwrl,  133  Iowa 
340,  both  of  which  are  cited  by  the  appellees,  emphasizes 
this  limitation  upon  the  general  rule. 

In  the  first  of  these  cases,  there  had  been  a  sale  and 
conveyance  of  land  in  gross  for  a  lump  price,  and  the  deed 
described  the  land  as  cdntaining  "30  acres,  more  or  less." 
Subsequent  measurement  disclosed  the  fact  that  in  actual 
measurement  the  tract  contained  less  than  20  acres.  The 
buyer  brought  action  for  relief  on  account  of  this  discrep- 
ancy, and  was  met  with  the  same  objection  on  which  the 
appellees  here  rely.  In  overruling  the  defense,  this  court 
held  that  the  words  "more  or  less"  in  the  deed  did  not  nee- 
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essarily  imply  that  the  grantee  assumes  the  risk  of  any  and 
all  shortage  in  the  measurement  of  the  land,  and  said  that 
the  risk  so  assumed  covered  only  such  "slight  variation" 
as  may  reasonably  be  expected  to  occur  in  such  transac- 
tions, and  that,  if  the  quantity  "falls  considerably  short" 
of  what  it  is  represented  to  be,  the  use  of  the  qualifying 
words  "more  or  less"  does  not,  of  itself,  relieve  the  grantor 
from  liability  for  the  shortage. 

In  the  Kitzman  case,  we  said  that  these  words  ordi- 
narily mean  that  the  grantor  does  not  warrant  the  precise 
quantity  of  land  named  therein,  but  that  they  do  import 
"that  the  actual  quantity  is  a  near  approximate  to  that 
mentioned." 

In  Boddy  v.  Conover,  126  Iowa  31,  we  restated  the 
rule  substantially  as  above  expressed,  saying: 

"The  force  of  the  qualifying  word,  we  think,  is  simply 
that,  while  the  parties  do  not  bind  themselves  to  the  pre- 
cise quantity  of  65  acres,  it  imports  that  the  actual  quantity 
is  a  near  approximation  to  that  mentioned." 

In  the  same  case,  we  also  said  that: 

"The  mere  fact  that  a  deficiency  is  very  large  in  pro- 
portion to  the  supposed  quantity  is  often  treated  as  in  it- 
self evidence  of  fraud  or  of  mutual  mistake." 

This  holding  is  again  affirmed  in  Rathke  v.  Tyler,  136 
Iowa  284,  where  the  authorities  are  quite  fully  reviewed, 
and  in  Gardner  v.  Kiburz,  184  Iowa  1268.  In  the  Rathke 
case,  a  shortage  of  &y2  acres  in  100,  and  in  the  Gardner 
case,  of  15  acres  in  500,  was  held  to  be  a  substantial  varia- 
tion in  the  quantity,  not  contemplated  or  covered  by  the 
qualification  "more  or  less." 

And  while  it  may  be  true,  as  urged  by  appellees 
(though  it  is  a  subject  of  radical  dispute),  that  the  sale  was 
of  the  land  in  gross,  and  not  by  the  acre,  that  fact  does 
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^not  necessarily  serve  as  a  defense  to  the 

2*  Btoction^and      plaintiffs'  claim.    See  the  cases  above  cited : 

quantity1  of         Hosleton  v.   Dickmson;  Eathke  v.   Tyler; 

fender  sale  in      Boddy  v.  Conover;  Gardner  v.  Kiburz;  also 

Wilson  v.  Randall,  67  N.  Y.  338,  341 ;  Bill 
v.  Buckley,  17  Vesey  394,  401 ;  Paine  v.  Upton,  87  N.  Y.  327 ; 
Couse  v.  Boyles,  4  N.  J.  Eq.  212. 

The  subject  whether,  in  a  case  of  this  kind,  the  grantor 
or  grantee  may  put  in  evidence  the  original  or  prelim- 
inary contract,  and  to  what  extent  and  for  what  purpose,  if 

at  all,  it  can  properly  be  admitted,  is  ar- 

3*  documentary :      S11^   by   counsel   on   both   sides.      In   the 

Sue™?  find.      Gardner  case,  supra,  we  had  occasion  to 

consider  this  question,  and  held  it  to  be  well 
settled  that  such  evidence  was  proper  for  what  it  might  be 
worth  in  its  bearing,  if  any,  upon  whether  the  sale  was 
in  gross  or  by  the  acre;  but  we  think  it  has  never  been 
held  admissible  for  the  purpose  of  contradicting  the  truth 
of  any  matter  stated  in  the  deed,  or  changing  or  avoiding 
the  legal  effect  of  such  instrument.  This  statement  is,  of 
course,  subject  to  the  qualification  that  such  evidence  may 
also  be  admissible  where  it  is  sought  to  reform  a  deed  as 
not  in  fact  embodying  the  real  intent  of  the  parties  thereto. 
In  the  case  before  us,  it  may  be  conceded  that  the  con- 
tract was  properly  offered  in  evidence,  but  this  concession 
operates  in  na  manner  or  degree  to  avoid  the  effect  of  the 

rule  of  the  authorities  cited  above.  In  the 
4*  yrf»^?o.»N.D       written  contract,  as  well   as  in  the  deed, 

PURCHA8BB  •  ' 

pwchialrf  the  land  is  described  as  containing  181.10 
SuanSty  o?  acres;  and  this  serves  to  emphasize  the 
oarniesB."more       defendants'    undertaking    that    the    actual 

quantity  of  land  conveyed  was  a  near  or 
reasonable  approximation  to  the  quantity  named  in  both 
writings.  Such  being  the  case,  we  think  it  must  be  said, 
as  a  matter  of  law,  that  a  shortage  of  more  than  30  acres, 
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in  land  conveyed  as  containing  181  acres,  is  not  such  "slight 
variation"  or  "reasonable  deficiency"  or  "near  approxima- 
tion"  as  may  be  presumed  to  have  been  contemplated  by 
the  parties  in  the  use  of  the  words  "more  or  less,"  and  that, 
in  the  absence  of  some  other  defense,  the  plaintiffs  will  be 
entitled  to  relief. 

II.  It  is  the  claim  of  the  defendants  that  this  shortage 
in  the  land  was  known  by  the  plaintiffs  and  discussed  be- 
tween the  parties,  and  that  the  phrase  "more  or  less"  was 

inserted  in  the  writings  with  the  under- 
5*  burd"nCSf  standing  that  it  should  cover  the  discrep- 

SA  qStnttty    ancr  S0  existing. 

"mopeDdor  leu."  **  we  were  *°  assume  this  to  be  a  good 

defense,  it  is  an  affirmative  one,  and  the 
burden  of  proof  thereon  is  upon  the  defendants.  It  is  true 
that  one  of  the  defendants  and  their  agent,  Viktorin,  do,  in 
effect,  thus  testify,  but,  to  say  the  least,  much  of  this  tes- 
timony is  lacking  in  convincing  quality,  and  we  think  it 
insufficient  to  overcome  the  burden  which  the  appellees  must 
assume  in  this  respect.  The  conversations  between  the  par- 
ties on  which  appellees  thus  rely  apparently  took  place,  if 
at  all,  during  the  negotiations  before  the  papers  were  ex- 
ecuted. It  is  conceded  that,  owing  to  differences  in  lan- 
guage, the  appellees  and  the  Prenosils  could  not  under- 
stand each  other.  Viktorin,  however,  was  able  to  under- 
stand and  translate.  None  of  the  alleged  talk  is  shown  to 
have  been  had  in  the  presence  of  any  disinterested  person, 
unless  it  be  Buresh,  who  was  present  at  the  signing  of  the 
contract,  and  he  does  not  corroborate  the  defense.  It  thus 
appears  that,  in  effect,  this  feature  of  the  defense  rests  en- 
tirely upon  the  very  much  interested  witness  Viktorin,  and 
his  examination  demonstrates  that  he  is  endowed  with  that 
peculiar  kind  of  memory  which  reproduces  in  very  minute 
detail  certain  words  and  incidents  attendant  upon  the  ne- 
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gotiations,  but  becomes  very  hazy  and  uncertain  when  ques- 
tioned upon  others  of  apparently  equal  importance. 

Taking  the  evidence  as  a 'whole,  it  clearly  fails  to  estab- 
lish the  defendants'  proposition  that  the  sale  and  convey- 
ance were  made  with  knowledge  and  understanding  on  part 
of  the  grantees  that  the  land  was  so  largely  deficient  in 
quantity,  or  that  the  words  "more  or  less"  in  the  contract 
and  deed  were  to  have  any  other  meaning  or  effect  than  such 
as  the  law  implies  therefrom  with  reference  to  sales  and 
conveyances  of  land  in' general. 

III.  In  the  preceding  paragraphs,  we  have  treated  the 
case  on  the  defendants'  theory  that  the  evidence  of  the  al- 
leged oral  understanding  governing  the  effect  of  the  con- 
tract and  deed  as  to  the  quantity  of  land 
6.  deeds:  con-       sold  and  conveyed  was  competent  and  ma- 

■traction   and       ,      .   , 
operation :  tenal. 

acreage:  It  will  be  remembered  that,  while  the 

pran  tor's  # 

liability.  defendants,  in  their  answer  #nd  cross-bill, 

asked  for  a  reformation  of  the  contract  and 
deed  to  make  them  accord  with  such  alleged  intent,  no  ref- 
ormation was  decreed  by  the  trial  court;  and  we  are  of 
the  opinion  that  none  could  properly  have  been  decreed, 
under  the  showing  made.  We  have,  therefore,  to  accept  the 
written  contract  and  the  deed  made  in  pursuance  thereof 
as  valid  instruments,  and  to  give  them  effect  accordingly. 
They  import  the  undertaking  of  the  defendants  to  sell  and 
convey  certain  lands  containing  substantially  181.10  acres, 
and  such  undertaking  -carries  with  it  liability  in  damages 
if  the  quantity  actually  conveyed  does  not  reasonably  ap- 
proximate the  specified  acreage.  The  deficiency  shown,  and 
not  denied  in  testimony,  cannot  be  said  to  be  reasonable. 
In  fact,  it  may  fairly  be  said  to  be  gross.  That  liabil- 
ity cannot  be  avoided  by  plea  or  proof  that  defendants 
did  not  intend  to  be  bound  by  their  agreement  or  deed 
according  to  its  terms.    Horn  v.  Phillips,  167  Iowa  169. 
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IV.  There  is  some  discussion  by  counsel  upon  the  ef- 
fect of  certain  testimony  tending  to  show  that  the  soil  of 
a  part  of  the  original  acreage  of  the  described  tracts  of  land 

has  been  washed  away  by  the  flow  or  over- 

7'  purchaser?       ^ow  °*  ^e  8tream  along  the  course  of  which 

^t?arta°ce  of   a  P*11**  of  the  premises  is  located.  TPhe  rec- 

acreag2fy  ln       ord  in  this  respect  is  very  meager,  and  seems 

to  be  entirely  without  materiality  in  this 
controversy. 

Defendants'  liability  is  not  predicated  upon  any  at- 
tempt on  their  part  to  convey  land  which  once  existed  but 
has  since  been  washed  away,  but  upon  their  deed,  by  which 
they  assumed  to  convey  land  having  an  approximate  area 
of  181.10  acres,  when,  as  a  matter  of  fact,  its  area  was  less, 
by  30  or  more  acres.  The  material  question  is  whether  there 
was  a  shortage  or  deficiency  greater  than  was  reasonably 
to  be  understood  from  the  use  of  the  phrase  "more  or  less;" 
and  if  so,  it  is  immaterial  how  that  shortage  was  created. 
The  deed  and  contract  speak  for  themselves  as  to  what 

* 

defendants  undertook  to  convey.  The  fact  that  there  was 
a  very  large  and  material  shortage  in  the  measurement  is 
admitted,  and  that  plaintiff  has  been  thereby  damaged  is 
incontestable.  The  burden  of  avoiding  the  ordinary,  prima- 
facie,  legal  effect  of  their  contract  and  deed  is  upon  the  de- 
fendants, and  the  evidence  offered  by  them  is  insufficient 
for  that  purpose. 

It  follows  that  the  decree  of  the  district  court  must 
be  reversed,  and  the  plaintiffs  awarded  a  recovery  of  dam- 
ages.   Ordinarily,  had  plaintiffs  retained  the  ownership  of 

the  property,  their  'damages  would  be  such 

8.  vendor  and       proportional    part   of   the   purchase  price, 

damages:  % 9,500,  as  the  proved  deficiency  of  acreage 

deficiency  in 

acreage.  bears  to  the  quantity  stated  in  the  deed,  or 

about  %  1,650.    The  evidence  of  the  engineer 
making  the  survey  shows  the  actual  shortage  to  be  about 
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33  acres;  but,  as  we  have  seen,  plaintiffs  have  sold  the  land 
by  the  same  description,  and  succeeded  in  settling  their 
own  liability  for  the  shortage  by  payment  to  their  grantees 
of  the  sum  of  f  1,550,  and  costs,  f38.70.  Their  actual  dam- 
age is,  therefore,  f  1,588.70,  as  of  the  date  when  this  was 
paid;  and  this,  as  we  understand  the  record,  was  on  Jan- 
uary 1,  1916. 

A  further  claim  of  $430  is  set  up  in  the  pleadings  for 
attorneys'  fees;  but,  after  search  of  the  printed  record,  we 
And  no  evidence  in  its  support,  and  we  are  thus  relieved 
from  passing  on  the  question  whether  payment  of  attor- 
neys' fees  incurred  in  resistance  of  the  Barnes  and  Cham- 
berlain claim  would,  in  any  event,  be  recoverable  in  this 
proceeding. 

The  plaintiffs,  if  they  so  elect  within  30  days  from  the 
filing  of  this  opinion,  may  have  judgment  against  the  de- 
fendants in  this  court  for  the  sum  of  $1,588.70,  with  inter- 
est at  6  per  cent  from  January  1,  1916.  On  failure  of  plain- 
tiffs to  so  elect,  the  cause  will  be  remanded  to  the  district 
court  of  Linn  County  for  the  entry  of  judgment  as  above 
indicated. — Reversed. 

Ladd,  C.  J.,  Gaynoe  and  Stevens,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  John  Butleb  et  al.,  Appellants. 

CHIMIN' AIj   LAW:     Conviction   or  Acquittal— Joint  Defendants — 

1  Form  of  Verdict.  There  is  no  error  in  submitting  four  forms 
of  verdict,  one  for  conviction  and  one  for  acquittal,  for  each 
of  two  defendants  in  a  prosecution  against  two  defendants 
under  an  indictment  for  illegally  carrying  around  on  their 
person  and  in  a  vehicle,  intoxicating  liquors,  with  intent  to 
sell  and  dispose  of  the  same,  by  gift  or  otherwise.  (Sees.  5375, 
5394,  5408,  Code,  1897.) 

TBIAL:    Course  and  Conduct  in  General— Exhibiting  Jugs  of  Liquor. 

2  In  a  prosecution  for  violating  the  prohibition  law,  it  was  not 
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prejudicial  error  to  keep  before  the  jury  jugs  of  liquor,  without 
making  an  effort  to  introduce  the  same  in  evidence,  where  it 
is  conceded  that  there  would  have  been  nothing  prejudicial  if 
the  jug  had  been  properly  identified  and  offered  in  evidence  in 
the  usual  course  of  the  proceedings. 

EVIDENCE:    Relevancy,    Materiality,    and    Competency— Carrying 

3  Liquor  in  Suit  Case.  In  a  criminal  prosecution  for  carrying 
around,  on  defendant's  person  and  in  a  vehicle,  liquor,  with 
intent  to  sell  and  dispose  of  the  same,  the  fact  that  the  de- 
fendant carried  four  gallons  of  liquor  in  a  suit  case  is  compe- 
tent evidence  on  the  question  of  the  intent  with  which  the 
liquor  was  carried. 

INTOXICATING  LIQUOBS:    Criminal  Prosecutions— Possession  of 

4  Liquor— Presumptions,  In  a  prosecution  for  carrying  liquors 
on  defendant's  person  or  in  a  suit  case,  with  intent  to  sell  and 
dispose  of  the  same  by  gift  or  otherwise,  the  finding  of  liquor 
in  a  suit  case  carried  by  defendant  established,  prima  facie, 
under  Sec.  2427,  Code,  1897,  that  the  defendant  kept  such  liquors 
in  his  possession  with  intent  to  violate  the  law. 

EVIDENCE:    Presumptions— Possession   of  Liquor.    The   presump- 

5  tion  of  unlawful  intent,  created,  under  Sec.  2427,  Code,  1897, 
by  the  finding  of  liquor  in  the  possession  of  defendant,  does  not 
create  a  new  rule  of  evidence:  it  merely  enlarges  the  applica- 
tion of  a  rule  of  evidence;  and  this  bare  presumption  is  re- 
butted, as  a  matter  of  law,  when  it  is  established  that  the 
liquor  found  was  intended  for  personal  use. 

INTOXICATING  LIQUOBS:    Criminal  Prosecutions— Excessive  Sen- 

6  tence.  Evidence  reviewed,  in  a  prosecution  for  unlawfully 
keeping  intoxicating  liquors  with  intent  to  sell  or  give  the 
same  away,  and  held  that  a  sentence  of  imprisonment  in  the 
county  jail  for  9  months,  and,  in  addition,  a  fine  of  $200  and 
costs,  and,  in  default  of  the  payment  of  the  fine,  further  impris- 
onment for  the  period  of  60  days,  was  excessive,  and  should  be 
reduced  to  a  fine  of  $300,  or  90  days,  and  the  payment  of  costs. 

Appeal  from  Hamilton  District  Court. — R.  M.  Weight, 

Judge. 

July  10,  1919. 

The  indictment  charges  that  John  Butler  and  William 
Butler  willfully,  unlawfully,  and  feloniously  kept,  and  car- 
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ried  around  on  their  persons,  and  in  a  vehicle,  intoxicating 
liquors,  with  intent  to  sell  and  dispose  of  the  same,  by  gift 
or  otherwise.  This  is  an  appeal  from  a  conviction  under 
this  indictment. — Modified  and  affirmed. 

x     D.  C.  Chase ,  Jr.,  for  appellants. 

« 

H.  M.  Eavner,  Attorney  General,  B.  J.  Powers  and  C. 
G.  Watkins,  Assistant  Attorney  Generals,  and  J.  E.  Burn- 
stedt,  County  Attorney,  for  appellee. 

Salinger,  J. — I.  The  indictment  alleges  that  John 
Butler  and  William  Butler  committed  the  act  charged.  The 
court  submitted  four  forms  of  verdict.    Form  1  provided  for 

finding  John  Butler  guilty ;  Form  2  for  his 
i.  criminal  law  :   acquittal.     Forms  3  and  4   dealt  in   like 

conviction    qt  ^ 

fouu^fend-  manner  with  William  Butler.  The  jury 
"rdictform  ot    returned  a  separate  verdict,   finding  each 

defendant  guilty  as  charged.  In  a  brief 
point,  appellants  make  the  statement  that,  where  the  in- 
dictment charges  a  joint  commission  of  the  offense,  "and 
there  is  a  variance  between  the  proof  and  the  charge,  there 
can  be  no  conviction ;  and  it  is  inconsistent  that,  in  such  a 
case,  the  forms  of  the  verdict  be  several:"  in  effect,  that, 
where  a  joint  offense  is  charged,  there  can  be  no  conviction 
unless  the  evidence  proves  a  joint  offense;  wherefore  the 
court  erred  in  making  it  possible  to  convict  one  and  acquit 
another  defendant.  For  support,  they  refer  to  23  Cyc.  259, 
and  cases  cited  there.    The  first  of  the  text  cited  is  this: 

"It  has  been  held  that,  upon  an  indictment  charging 
two  persons  jointly  with  afi  unlawful  sale  of  liquor,  one 
of  them  may  be  convicted,  although  the  evidence  does  not 
show  any  participation  by  the  other." 

Of  course,  this  much  is  against  the  position  of  the  ap- 
pellants.   But  the  text  continues: 

"According  to  other  decisions,  the  evidence  must  show 

Vol.    186   Ia. — 79. 
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the  joint  participation  of  the  defendants  in  the  unlawful 
act,  or  it  will  not  warrant  a  conviction." 

One  of  the  two  cases  cited  for  this  last  statement  is 
State  v.  Matheison,  77  Iowa  485.  All  that  case  holds  I 
that  certain  testimony  is  sufficient  to  establish  the  existence 
of  *a  liquor  nuisance,  and  to  warrant  its  being  enjoined. 
Whatever  effect  said  last  statement  in  Cyc.  might  have  if 
the  question  were  open  in  this  jurisdiction,  it  can  have  no 
effect  on  the  decision  of  this  case  under  the  settled  law  in 
this  state.  In  State  v.  McAnmcH,  172  Iowa  96,  beginning 
at  page  106,  there  is  this  summary: 

"On  analysis,  it  will  be  found  the  great  weight  of  au- 
thority deals  with  this  proposition  on  the  simple  theory 
that  two  equals  two  times  one;  that  an  accusation  that  A 
and  B  committed  a  murder  is,  in  logic,  equivalent  to  as- 
serting that  A  committed  murder  and  that  B  did,  and  that, 
therefore,  B  may  not  escape  because  A  proves  innocent." 

Some  of  the  cases  cited  with  approval  in  State  v.  Mo- 
AtUnch  are  "on  all  fours"  with  the  case  at  bar,  and  hold 
against  the  position  of  appellants.  One  point  ruled  in  the 
McAninch  case  is  that  our  statute  law  is  opposed  to  that 
position.  The  argument  for  so  holding  is  that  Section  5289, 
Code  Supplement,  1913,  provides  an  indictment  is  (for  pres- 
ent purposes)  sufficient  if  so  worded  as  that  the  court  is 
able  to  pronounce  judgment,  according  to  law,  upon  a  con- 
viction; and  that  it  was  in  contemplation  of  the  legis- 
lature that  joint  charging  should  not  interfere  with  abil- 
ity to  pronounce  judgment,  because,  under  Section  5284  of 
the  Code,  the  indictment  may,  where,  in  the  transaction, 
more  than  one  offense  has  been  committed,  charge  the  sev- 
eral offenses,  and  defendant  may  be  convicted  of  any  of- 
fense included  therein ;  that  Section  5384  of  the  Code  pro- 
vides that  "upon  an  indictment  against  several  defendants, 
any  one  or  more  may  be  convicted  or  acquitted;"  and  be- 
cause Section  5408  of  the  Code  is  that,  "on  an  indictment 
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against  several,  if  the  jury  cannot  agree  upon  a  verdict  as 
to  all,  it  may  render  a  verdict  as  to  those  in  regard  to 
whom  it  does  agree,  on  which  a  judgment  shall  be  rendered 
accordingly,  and  the  case  as  to  the  rest  may  be  tried  by 
another  jury."  And  we  point  out  in  the  McAninch  case  that 
it  was  held,  in  State  v.  Hunter,  33  Iowa  361,  that,  while  de- 
fendants jointly  indicted  may,  in  the  discretion  of  the  court, 
be  tried  jointly  or  separately,  a  separate  judgment  must  be 
entered  against  each,  though  jointly  tried.  We  have  to  add 
that  this  is  emphasized  by  Section  6375  of  the  Code,  which 
provides  that,  on  charge  of  a  misdemeanor,  "defendants 
jointly  indicted  may  be  tried  separately  or  jointly,  in  the 
discretion  of  the  court ;"  and  that  we  have  repeatedly  held 
that  whether  such  trial  shall  be  separate  is  wholly  within 
the  discretion  of  the  court.  Indeed,  we  are  of  opinion  that 
State  v.  Miller,  175  Iowa  210,  holds,  by  irresistible  implica- 
tion, that  it  would  have  been  error  for  the  trial  court  to  do 
what  appellants  insist  should  have  been  done  to  avoid  er- 
ror. In  that  case,  .the.  indictment  was  for  a  misdemeanor 
jointly  committed,  and  the  only  forms  of  verdict  submitted 
required  the  jury  to  find  either  that  the  defendants  were 
guilty  or  were  not  guilty.  We  held  this  was  error,  because 
it  deprived  the  defendants  of  the  opportunity  of  having  it 
found  that  some  of  them  were  guilty  and  others  not  guilty. 
We  conclude  there  was  no  error  in  submitting  forms  of 
verdict  as  was  done. 

II.  The  next  point  urged  is  that  it  was  grossly  preju- 
dicial to  keep  before  the  jury  jugs  of  liquor,  without  mak- 
ing any  effort  to  introduce  the  same  in  evidence,  and  this 

was  aggravated  by  the  fact  that  some  of.  the 

2.  thial:  coarse     bottles  and  jugs  were  "even  marked  as  ex- 

in  general :         hibits   and   referred   to  in  the  testimony 

exhibiting  Jags  " 

of  liquor.  throughout  the  trial,  but  never  offered  in 

evidence."    It  is  argued : 
"This  was  a  flagrant,  violation  of  the  cardinal  princi- 
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pies  of  evidence  and  procedure  *  *  *  prejudice  could 
not  but  avail  in  the  minds  of  the  jury  from  continually 
facing  a  row  of  eight  gallon  glass  bottles  of  whisky  through- 
out the  trial,  and  having  the  attention  particularly  directed 
to  them,  from  time  to  time,  by  the  testimony  of  the  State's 
witnesses.  As  a  matter  of  psychology,  a  jury  could  not  help 
but  be  influenced  by  constantly  seeing  this  much  liquor  dis- 
played before  them,  and  in  the  course  of  the  day,  this  fact 
would  react  upon  their  minds  to  the  prejudice  of  the  de- 
fendants. If  these  jugs  had  been  properly  identified  and 
offered  in  evidence  in  the  usual  course  of  procedure,  appel- 
lant would  not  be  heard  to  complain;  but  for  the  county 
attorney  to  gain  all  the  suggestion  and  influence  and  prej- 
udice from  this  array  of  bottles  throughout  the  trial,  and 
without  introducing  them  as  evidence,  is  clearly  against 
the  law  and  practice,  and  a  prejudicial  error  of  the  most 
unfair  nature." 

Since  appellants  concede  there  would  have  been  nothing 
prejudicial  done  "if  these  jugs  had  been  properly  identified 
and  offered  in  evidence  in  the  usual  course  of  the  pro- 
cedure," we  find  ourselves  quite  unable  to  follow  counsel  to 
his  deduction  that  prejudice  was  created  by  failure  to  make 
formal  offer  of  the  jugs.  It  is  admitted  the  vessels  in  ques- 
tion did  contain  whisky.  Therefore,  it  cannot  be  claimed 
that  a  formal  offer  in  evidence,  followed  possibly  by  a  test 
of  the  contents  on  part  of  the  jury,  would  have  left  the 
State  without  a  corpus  delicti.  We  are  unable  to  see  how 
a  formal  offer  of  these  vessels  would  have  put  the  appel- 
lants in  a  better  position  than  they  were  in  because  the 
vessels,  though  in  sight,  were  not  formally  offered — are  un- 
able to  understand  in  just  what  way  psychology  or  any- 
thing else  impaired  the  fairness  of  the  trial,  because  of  the 
failure  to  offer  these  liquor  vessels  in  evidence  formally. 
But  see  Kermon  v.  Territory,  5  Okla.  685  (50  Pac.  172) . 

III.    Under  the  statute,  the  indictment  here  must. 
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mter  alia,  be  supported  by  proof  that  defendant  carried  in- 
toxicating liquor  "around  on  his  person  or  in  a  vehicle." 

Both  defendants  urge  that  the  liquor  they 

3.  riviDBwcB:  carried  in  their  suit  cases  was  not  carried 

relevancy,   ma- 

t22lS!!S3ri  tn.d      *n  a  "vehicle."    We  have  no  occasion  to  de- 
competency  : 

£"?itgca8e?°r    cide  now  whether  a  suit  case  is  or  is  not  a 

vehicle,  within  the  meaning  of  said  statute. 
For  reasons  presently  to  be  stated,  either  defendant  could 
be  convicted  though  his  suit  case  be  not  such  vehicle.  And, 
aside  from  the  reason  applying  to  both  defendants,  John 
Butler  could  be  convicted  though  he  did  not  carry  around 
in  a  vehicle,  because  he  did  carry  liquor  in  his  pocket. 

IV.    When  it  was  proved  that  John  Butler  carried 
liquor  around  on  his  person,  it  was  next  necessary  to  prove 
that  he  carried  it  with  intent  to  do  what  the  statute  pro- 
hibits.   On  that  question,  the  fact  that  he 

4.  intoxicating      carried  four  gallons  of  liquor  in  a  suit  case 
criminal" prose-    is  competent  evidence,  whether  the  suit  case 

rations :    pos- 
session of  be  or  be  not  a  vehicle,  or  whether  carrying 

liquor:      pre-  • 

sumptions.  liquor  there  was  or  was  not  carrying  liquor 

on  the  person.  Under  Section  2427  of  the 
Code  of  1897,  the  finding  of  liquor  creates  a  presumption 
that  same  is  kept  with  unlawful  intent,  and  the  State  in- 
vokes this  presumption.  The  defendants  respond  that  this 
presumption  arises  only  where  the  liquor  is  found  in  the 
possession  of  a  person  in  a  building  or  other  stable  or  fixed 
place.  We  think  this  position  misapprehends  the  statute. 
The  statute  creates  an  exception  if  liquor  is  found  in  one's 
possession,  say  in  his  private  dwelling.  That  liquor  is 
found  in  some  particular  fixed  place  will  destroy  the  pre- 
sumption, instead  of  being*  the  sole  method  of  raising  it. 
The  statute  is  not  that  the  presumption  shall  arise  only  if 
the  liquor  be  found  in  a  stated  building,  but  that  the 
presumption  shall  arise  unless  the  liquor  be  found  in  a 
stated  building.    We  therefore  hold  that  finding  the  liquor 
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in  the  suit  case  carried  by  John  Butler  established  prima 
facie  that  he  kept  such  liquors  in  his  possession  with  intent 
to  violate  the  statute  under  which  he  stands  charged.    It  is 
not  strained  to  say  that,  if  liquor  be  found  on  the  person, 
and  a  larger  quantity  in  a  suit  case  carried  by  the  defend- 
ant, the  presumption  arises  there  was  an  intent  to  sell  as  a 
bootlegger.    And  so  holding  is  not  in  conflict  with  Barr  v. 
Neel,  151  Iowa  458.    It  may  be  conceded  that,  if  the  State 
had  no  evidence  except  this  presumption,  it  alone  cannot 
sustain  a  conviction,  if  against  it  there  be  undisputed  and 
credible  evidence  that,  notwithstanding  such  presumption, 
the  liquor  was  carried  for  a  lawful  use.    All  concede  that 
the  presumption  raised  by  the  statute  is  rebuttable.     See 
Hathatcay  v.  Benton,  172  Iowa  299,  and  State  v.  Intox- 
icating Liquors,  109  Iowa  145,  147.    The  State  concedes  the 
presumption  would  be  rebutted,  as  matter  of  law,  by  a  stip- 
ulation that  the  liquor  found  was  intended  for  personal 
use.    Both  defendants  testify,  without  direct  contradiction 
or  impeachment,  that  the  liquor  was  intended  for  such  use 
only.    If  this  testimony  has  nothing  to  weaken  it,  then,  on 
the  authority  of  Schaefer  v.  Anchor  Afut.  F.  Ins.  Co.,  133 
Iowa  205,  approved  in  Mohn  v.  Mohn,  181  Iowa  119,  the 
defendants  are  entitled  to  an  acquittal.    This  is  sound,  both 
in  logic  and  on  authority.    The  statute  presumption  does 
not  create  a  new  rule  of  evidence.    It  merely  enlarges  the 
application  of  a  rule  of  evidence.    It  is  a  member  of  the 
family  to  which  belongs  the  presumption  that  a  deed  found 
in  the  possession  of  the  grantee  was  duly  delivered  about 
the  time  at  which  it  is  dated,  and  that  an  admission  in 
pleading  made  by  an  attorney  is  authorized.    In  the  Schae- 
fer case,  we  held  that  both  these  presumptions  are  over- 
come, as  matter  of  law,  if,  against  the  presumption,  it  is 
shown,  without  dispute  or  impeachment,  that  the  deed  was 
not  handed  over  until  after  the  decease  of  the  grantor,  and 
that  the  admission  of  its  delivery  made  in  the  pleadings 
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was  unauthorized,  and  made  under  a  mistake  of  fact.  We 
say  that  the  presumption  for  the  time  the  deed  was  deliv- 
ered, and  for  the  authority  as  to  making  admissions  in 
pleading,  is  "a  mere  presumption,"  and  "that,  in  view  of 
the  affirmative  evidence,"  it  may  not  be  said  "the  naked 
presumption  raised  any  conflict  which  should  have  been 
submitted  to  the  jury."  Logic  supports  authority  in  this 
respect.  There  can  be  no  conflict  between  two  things  if 
both  may  be  true,  and  if  neither  contender  denies  what  the 
other  asserts.  The  one  who  asserts  the  presumption  as 
evidence  does  not  claim  that  what  should  be  presumed  did, 
in  fact,  happen.  He  merely  asserts  that  it  happens  so  very 
often  that  it  may  be  deemed  to  have  happened  in  a  partic- 
ular instance,  unless  the  contrary  is  made  to  appear.  The 
other  party  does  not  deny  that  the  thing  in  question  does 
usually  happen,  and  may  be  assumed  to  have  happened  in 
the  particular  case,  but  asserts  that,  in  fact,  it  did  not  hap- 
pen in  that  case.  There  is  no  claim  in  rebuttal  that  the 
particular  thing  did,  in  fact,  happen.  From  all  this  it  fol- 
lows that,  if  the  State  had  nothing  but  the  presumption,  or 
rather,  if  the  avoidance  of  the  presumption  had  no  flaw,  the 
indictment  must  fail.  The  question  then  resolves  itself  into 
whether  it  may  be  said  that  the  avoidance  is  so  strong  as 

that  the  presumption  is  overcome  as  matter 
5'  p/e8uBmp«on8 :  of  law-  Jt  is  true>  ^th  defendants  testify 
Bquor  °f  that  the7  had  the  li(luor  for  a  lawful  pur- 
pose, and  true  that  no  witness  disputes  this 
statement.  But  is  there  nothing  to  weaken  it,  and  thus  to 
give  additional  force  to  the  statute  presumption?  John 
Butler  not  only  carried  his  small  flask  in  his  pocket,  but 
at  the  same  time  carried  four  gallons  of  whisky  in  his  suit 
case.  He  testifies  he  always  used  liquors  since  he  was 
eighteen,  and  even  earlier.  But  when  asked  to  what  extent 
he  had  used  whisky,  he  responded  that  he  took  a  drink 
whenever  he  felt  like  he  needed  one;    that  that  was  the 
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way  he  took  it;  that  very  often  when  he  was  ont  in  pretty 
cold  weather  it  came  pretty  handy,  while  he  was  in  the 
water  digging  wells.  He  says  he  does  not  know  whether 
he  can  be  called  addicted  to  the  use  of  liquor,  or  to  be  mere- 
ly a  person  who  just  used  it;  that,  to  a  certainty,  he  never 
"used  it  to  any  extent ;"  that  he  took  a  drink  whenever  he 
felt  like  taking  one;  that  he  could  quit  and  could  let  it 
alone;  that  he  took  two  or  three  drinks  on  some  days  and 
not  any  on  some  days;  and  that  he  would  not,  at  times, 
take  a  drink  even  though  he  had  the  liquor,  and  merely  be- 
cause he  didn't  feel  like  taking  a  drink.  Under  this  evi- 
dence, the  jury  could  well  find,  in  aid  of  the  statute  pre- 
sumption, that  the  amount  of  liquor  carried  by  such  a 
drinker  negatived  the  idea  that  the  same  was  being  carried 
purely  for  his  personal  use. 

Again,  not  only  did  John  Butler  carry  four  gallons  of 
liquor  in  his  suit  case,  but  with  him  was  his  cousin  and 
codefendant,  who  carried  three  gallons  in  his  suit  case.  If 
the  two  had  been  maintaining  separate  establishments,  it 
could  well  be  responded  that  the  liquor  carried  by  William 
Butler  should  not  be  treated  as  a  circumstance  against 
John  Butler.  But  it  appears  that  the  two  men  lived  to- 
gether, and  had  done  so  for  a  number  of  years.  So  the 
jury  could  find  that,  for  all  practical  purposes,  John  Butler 
was  to  have  access  to  the  seven  gallons  carried  by  the  two. 

Again,  as  one  witness  puts  it,  it  required  quite  a  bit  of 
force  to  search  John  Butler.  The  sheriff  testifies  that  re- 
sistance  was  made  to  the  state  agent  and  submission  was 
refused,  because  defendants  claimed  they  did  not  know  that 
the  state  agent  was  such  officer,  or  any  officer.  Be  that  as 
it  may,  the  sheriff  testifies  further  that,  when  the  defend- 
ants were  brought  into  the  jail,  and  it  was  desired  to  search, 
opposition  was  then  made,  though  the  defendants  knew  the 
sheriff, — this  time,  on  the  ground  that  the  officer  did  not 
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have  a  search  warrant;   and  he  says  that  they  had  quite 
a  tussle  there. 

V*  Although  no  liquor  was  found  in  the  possession  of 
William  Butler  except  the  three  gallons  of  whisky  that  he 
carried  in  his  suit  case,  much  that  has  been  said  concerning 
John  Butler's  case  applies  to  the  case  of  William  Butler. 
He  was  traveling  in  company  with  a  man  who  was  carry- 
ing liquor  in  his  pocket,  and  carrying  four  gallons  in  a  suit 
case.  William  himself  was  carrying  three  gallons  in  a  suit 
case.  That  made  seven  gallons  to  go  into  the  same  house- 
hold. William  testifies  that  he  is  35  years  old,  and  has 
been  a  consistent  user  of  liquor  since  he  was  something 
like  18  years  old.  He  also  testifies  that  he  has  refused 
liquor;  that  he  frequently  passes  it  up  entirely;  and  that 
he  does  not  use  it  every  day.  He  joined  in  some  of  the 
resistance  to  search  made  by  his  codefendant.  We  are  con- 
strained to  hold  that,  under  the  rules  which  govern  appel- 
late review  of  verdicts  even  in  criminal  cases,  that  the 
avoidance  made  by  the  defendants  is  not  irrefragable,  and 
does  not  overcome  the  statute  presumption,  as  matter  of 
law. 

The  question  whether  William  may  be  found  jointly 
guilty  with  his  codefendant  is  not  involved.  The  State  has 
contended,  and  we  have  herein  held,  that  the  indictment 
charges  each  defendant  severally. 

Though,  as  has  been  said,  it  was  not  essential,  to  con- 
vict either,  that  joint  guilt  should  be  found,  and  that  it 
was  proper  to  submit  separate  verdicts,  and  that  one  might 
be  found  guilty  and  the  other  innocent,  this  does  not  in  the 
least  obviate  that  either  might  be  found  guilty  because, 
though  he  did  not  act  independently,  he  yet  participated 
in  the  guilty  acts  of  his  codefendant. 

The  writer  is  not  minded  to  recede  from  the  position 
he  has  repeatedly  taken  in  cases  decided  here:  that  it  is 
not  for  this  court  to  say,  where  the  trial  judge  has  refused 
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to  punish  for  contempt,  that  his  finding  should  be  set  aside 
because  this  court  believes  the  amount  of  liquor  found  was 
excessive.  See  dissent  in  McMillan  v.  Anderson,  183  Iowa 
873,  for  one.  But  that  is  not  the  question  here.  The  pres- 
ent decision  is  that  the  jury  can,  on  appellate  review,  be 
sustained  in  finding  that  the  quantity  of  liquor  found  was 
so  large  as  to  raise  a  presumption  that  unlawful  sale  was 
intended. 

VI.  Nothing  in  this  record  indicates  that,  prior  to  this 
conviction,  the  defendants  were  not  of  good  repute,  good 
character,  and  guilty  of  no  crime.     While  we  have  been 

constrained  to  hold  that,  by  indulging  cer- 
6*  L?™oRarTING      *a*n  8tatute  presumptions,  there  is  enough 
ecuttons:pr08      to  sustain   a  conviction,   under  the  strict 
sentence!  rules    governing    appellate   review    of   ver- 

dicts, the  fact  remains  there  is  no  evidence 
that  either  defendant  in  fact  ever  sold  or  attempted  to  sell, 
or  gave  or  attempted  to  give,  one  drop  of  liquor.  The  pen- 
alty imposed  by  the  court  is  that  each  be  imprisoned  in  the 
county  jail  for  9  months,  and,  in  addition,  pay  a  fine  of 
f 200  and  costs ;  and  that,  in  default  of  the  payment  of  said 
fine,  each  be,  in  addition  to  said  imprisonment,  imprisoned 
for  a  period  not  exceeding  60  days ;  and  that  the  last-men- 
tioned imprisonment  shall  start  at  once  on  the  expiration 
of  the  above-mentioned  9  months'  imprisonment.  We  are 
constrained  to  hold,  both  on  reason  and  authority,  that 
this  punishment  is  excessive.  See  State  v.  Fountain,  183 
Iowa  1159.  It  is  our  judgment  that  the  sentence  should 
be,  and  it  is  hereby  ordered  that  it  be,  reduced  to  the  pay- 
ment by  each  defendant  of  a  fine  of  |300,  or  90  days,  and 
the  payment  of  the  costs  of  the  trial  below,  each  defend- 
ant to  be  committed  to  the  jail  of  the  county  until  such 
fine  and  costs  are  paid.*  -Modified  and  affirmed. 
All  the  justices  concur. 
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State  op  Iowa,  Appellee,  v.  Jeff  Haner,  Appellant. 

WORDS  AND  PHBASES:     "Imbecility  of  Mind."    The  term  "im- 

1  becility  of  mind/'  as  used  in  Sec.  4758,  Code,  1897,  while  being 
one  hardly  capable  of  exact  or  comprehensive  definition,  is 
naturally  applied  to  a  lack  of  normal  mentality  not  so  com- 
plete or  absolute  as  in  the  condition  we  call  "idiocy/'  but  greater 
and  more  marked  than  in  the  cases  to  which  are  applied  the 
term  "feeble-mindedness." 

&APE:     Want  of  Consent  of  Female — "Imbecility  of  Mind."    The 

2  protection  of  Sec.  4758,  Code,  1897,  making  it  a  crime  to  have 
carnal  knowledge  of  a  female  of  "imbecility  of  mind,"  is  not 
restricted  to  cases  of  complete  or  absolute  imbecility,  but  also 
includes  those  who,  while  having  some  degree  of  intellectual 
power,  and  some  capacity  for  instruction  and  improvement, 
are  still  so  far  below  the  mental  and  natural  strength  that  they 
can  offer  no  effectual  resistance  to  those  who  take  advantage 
of  their  weakness  to  attempt  to  have  sexual  intercourse  with 
them,  and  includes  those  who,  by  reason  of  mental  inferiority, 
are  incapable  of  knowing  and  realizing  the  moral  guilt  of 
their  act;  but  does  not  include  those  who  are  endowed  with 
mental  capacity  to  know  the  right  and  wrong  of  their  conduct, 
but  yield  to  intercourse  under  the  influence  of  temptation  or 
passion  or  inclination  to  vice. 

INSANE  PEBSONB:     Mental  Capacity— Normal  Mind.    For  the  pur- 

3  poses  of  the  law,  a  "normal  mind"  is  one  which,  in  strength 
and  capacity,  ranks  reasonably  well  with  the  average  of  the 
great  body  of  men  and  women  who  make  up  organized  human 
society,  and  by  common  consent  are  recognized  as  sane  and 
competent  to  perform  the  ordinary  duties  and  assume  the  or- 
dinary responsibilities  of  life;  and  the  special  protection  of 
the  law  is  for  those  individuals  who  fall  so  far  below  the  av- 
erage in  mental  strength  that  the  statutes  which  are  found  rea- 
sonably sufficient  for  the  community  in  general  do  not  afford 
them  an  adequate  shield  against  outrage. 

RAPE:    Want  of  Consent  of  Female — "Imbecility  of  Mind."    Evi- 

4  dence  reviewed  in  an  action  for  rape,  and  held  insufficient  to 
show  that  the  female  in  question  was  a  person  of  "imbecility 
of  mind,"  within  the  meaning  of  Sec.  4758,  Code,  1897,  making 
it  a  crime  to  have  carnal  knowledge  of  a  female  of  such  "im- 
becility of  mind"  as  to  prevent  effectual  resistance. 
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APPEAL  AND  EBBOR:    Bevlew— Questions  of  Fact,  Verdicts,  and 

5  Findings— Substantial  Support  Necessary.  While  the  Supreme 
Court  will  not  overlook  the  fact  that  the  trial  Judge  and  jury 
have  an  opportunity  to  observe  the  demeanor  and  appearance 
of  witnesses,  In  bo  far  as  relates  to  the  question  of  veracity 
and  the  weight  to  be  accorded  to  the  evidence  of  pertinent  facts, 
and  Is  ordinarily  disposed  to  sustain  their  findings,  yet  there 
must  be  some  evidence  in  the  record  which,  If  true,  will  afford 
substantial  support  for  such  findings. 

CRIMINAL  LAW:    Nature  and  Elements  of  Crime— Rape— "Imbe- 

6  dlity  of  Mind" — Proof  Beyond  Reasonable  Doubt.  In  a  prose- 
cution for  rape,  under  Sec  4758,  Code,  1897,  on  the  ground  of 
"imbecility  of  mind,"  the  alleged  Imbecility  of  the  woman  is 
an  essential  element,  and  the  fact  of  such  Imbecility  must  be 
established  beyond  a  reasonable  doubt. 


Appeal  from  Harrison  District  Court. — Thomas  Arthur, 

Judge. 

July  10,  1919. 

Thb  indictment  accused  defendant  of  the  crime  of  hav- 
ing  carnal  knowledge  of  an  imbecile,  who  is  described  in 
the  charge  as  a  "female  naturally  of  such  imbecility  of 
mind  as  to  prevent  effectual  resistance."  There  was  a  plea 
of  not  guilty.  IJpon  trial  to  a  jury,  defendant  was  con- 
victed, and  appeals. — Reversed.  ' 

Burke  &  Welch,  and  Frank  Tamisiea,  for  appellant. 

H.  M.  Homier,  Attorney  General,  and  F.  C.  Davidson, 
Assistant  Attorney  General,  for  appellee. 

Weaver,  J. — The  sufficiency  of  the  evidence  to  sustain 
the  conviction  is  challenged  on  several  grounds;  but,  with- 
out attempting  to  set  out  the  testimony,  generally  we  And 

that,  with  a  single  exception,  the  facts  con- 
1#  2Kf?SL/,ID        stituting  all  the  essential  elements  of  the 

PHBA8K8  :  ° 

jjhnbecmty  of      crime  charged  find   ample  support  in   the 

record. 


it 
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feM  The  exception  referred  to  which  requires  serious  at- 

*  tention  is  the  proof  relied  upon  by  the  State  to  support  the 
^  allegation  that  the  young  woman,  Mabti  Palmer,  is  an 
Tefc  imbecile,  within  the  meaning  of  the  statute.  The  provision 
site  of  the  statute  under  which  the  indictment  was  returned  is 

*  *  as  follows : 

"If  any  person    *    *    *    have  such  carnal  knowledge 

of  an  idiot  or  female  naturally  of  such  imbecility  of  mind 
or  weakness  of  body  as  to  prevent  effectual  resistance,  he 
shall  be  punished    *    •    *."    Code  Section  4758. 

The  term  "imbecility  of  mind"  is  one  hardly  capable 
of  exact  or  comprehensive  definition.  It  is  generally  ap- 
plied  to  a  lack  of  normal  mentality  not  so  complete  or  ab- 
solute as  exists  in  the  condition  we  call  idiocy,  but  greater 
and  more  marked  than  in  cases  to  which,  in  ordinary  par- 
lance, we  apply  the  milder  term  "feeble-mindedness.,, 
Though  this  distinction  or  gradation  may  not  have  recog- 
nition in  the  terminology  of  science,  it  does  exist  in  pop- 
ular usage,  and  has  had  judicial  approval.  In  Francke  v. 
His  Wife,  29  La.  Ann.  302,  dealing  with  this  subject;„.the 
court  says: 

"  The  term  idiot  is  applied  to  those  who,  from  original 
defect,  have  never  had  mental  power.' "  It  is  "  'not  here 
a  loss  or  perversion  of  what  has  once  been  acquired,  but  a 
state  in  which,  from  defective  structure  of  the  brain,  the 
individual  has  never  been  able  to  acquire  any  degree  of  in- 
tellectual power.  *  *  *  There  is  a  state  scarcely  sep- 
arable from  idiocy,  in  which  the  mind  is  capable  of  receiv- 
ing some  ideas  and  of  profiting  to  a  certain  extent  by  in- 
struction. Owing,  however,  either  to  original  defect  or  to 
one  proceeding  from  arrested  development  of  the  brain,  the 
minds  of  such  persons  are  not  capable  of  being  brought  to 
a  healthy  standard  of  intellect.  This  state  is  called  im- 
becility."' 

In  the  same  case  it  is  further  said  that  "imbecility  is 
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idiocy  in  a  minor  degree."  The  Illinois  court  speaks  of  an 
imbecile  as  being  one  "destitute  of  strength  either  of  body 
or  mind;  weak,  feeble,  *  *  *  decrepit"  Campbell  v. 
Ctampbell,  180  111.  446. 

In  Detofield  v.  Parish,  1  Bedf.  Sur.  (N.  Y.)  1, 116,  it  is 
said  that  imbecility  "is  that  feebleness  of  mind  which,  with- 
out depriving  entirely  the  person  of  the  use  of  his  reason, 
leaves  only  the  faculty  of  conceiving  ideas  the  most  com- 
mon, and  which  relate  almost  always  to  his  physical  wants 
and  habits." 

But,  in  construing  our  statute,  we  are  not  disposed  to 
go  to  the  full  extent  suggested  by  some  of  these  authorities, 
and  may  concede  that  the  protection  of  the  law  is  not  re- 
stricted to  cases  of  complete  or  absolute 
2.  bapb:  want       imbecility,  but  includes,  as  well,  those  who. 

of  consent  of  '  7  7 

"im&ciiity  of     while   having  some  degree  of  intellectual 
mind."  power  and  some  capacity  for  instruction 

and  improvement,  are  still  so  far  below  the 
normal  in  mental  strength  that  they  can  offer  no  effectual 
resistance  to  the  approach  of  those  who  take  advantage  of 
their  weakness  to  have  or  attempt  sexual  intercourse  with 
them.  This  would,  of  course,  include  those  who,  by  reason 
of  mental  inferiority,  are  incapable  of  knowing  or  realizing 
the  moral  quality  of  their  act,  and  are,  therefore,  also  in- 
capable of  giving  rational  consent 

On  the  other  hand,  it  manifestly  does  not  include  those 
who  are  endowed  with  mental  capacity  to  know  the  right 
and  wrong  of  their  conduct  in  sexual  matters,  but  yield  to 
intercourse  under  the  influence  of  temptation  or  passion  or 
inclination  to  vice.  In  other  words,  it  is  lack  of  mental 
capacity,  and  not  lack  of  moral  quality  and  strength,  which 
calls  the  statute  into  action.    For  the  purposes  of  the  law, 

a  normal  mind  is  one  which,  in  strength  and 

*'  JS™*1  rautai    capacity,  ranks  reasonably  well  with  the 

norMpDted.      average  of  the  gneat  body  of  men   and 

women  who  make  up  organized  human  soci- 
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ety  in  general,  and  are,  by  common  consent,  recognized  as 
sane  and  competent  to  perform  the  ordinary  duties  and 
assume  the  ordinary  responsibilities  of  life.  In  this  great 
body  of  individuals  there  are  to  be  found,  of  course,  many 
grades  and  degrees  of  mental  capacity  and  an  infinite  vari- 
ety of  mental  qualities,  and  a  person  is  not  to  be  classed  as 
imbecile  or  subnormal,  simply  because  he  or  she  is  found 
to  be,  in  some  small  degree,  below  the  ideal  standard,  nor 
is  it  for  such  that  the  legislature  undertakes  to  provide 
special  protection.  Such  protection  is  provided  for  those 
individuals  who  fall  so  far  below  the  average  in  mental 
strength  that  the  statutes  which  are  found  reasonably  suf- 
ficient for  the  community  in  general  do  not  afford  them  an 
adequate  shield  against  outrage. 

We  have  read  with  care  the  record  in  this  case,  and 
are  strongly  impressed  with  the  view  that  the  young  woman 
against  whom  the  alleged  offense  was  committed  is  not  a 

person  of  imbecile  mind,  within  the  mean- 
4.  rape  :  want  of   ing  of  the  statute,  and  that,  because  of  this 

consent  of 

female :  "im-       defect  in  the  proof,  the  verdict  of  guilty  can- 

becilltT  of 

mind.,f  not  be  sustained.    We  cannot  attempt  to  set 

out  the  testimony  as  a  whole,  but  will  out- 
line in  brief  so  much  as  is  required  to  indicate  the  reasons 
for  our  conclusion. 

The  young  woman,  Mabel  Palmer,  is  31  years  of  age, 
and,  as  a  witness  on  the  trial,  she  testifies  with  unusual 
clearness  as  to  the  principal  facts.  As  to  the  following, 
there  is  little,  if  any,  dispute,  except  as  it  is  put  in  issue 
by  the  defendant's  plea  of  not  guilty. 

Mabel's  home  was  in  Logan,  Iowa.  She  first  met  the 
defendant  on  July  4, 1916,  at  a  celebration,  where  they  were 
introduced  by  her  niece.  During  the  interim  between  that 
date  and  the  following  November,  they  met  several  times. 
On  two  or  more  occasions,  he  called  at  her  home,  and  once, 
at  least,  they  went  nutting  together.    During  all  this  period. 


* 

I 
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she  says,  defendant  treated  her  respectfully,  and  made  no 
improper  approaches.  In  November,  Mabel  and  her  mother 
had  put  up  a  quantity  of  fruit,  which  they  desired  to  send 
to  a  niece,  Mrs.  Meyers,  living  some  distance  away;  and 
Mabel,  with  the  knowledge  and  apparent  consent  of  her 
mother,  asked  defendant,  who  had  a  team  and  wagon,  to 
take  the  fruit  to  the  Meyers  home.  This  he  consented  to 
do;  and,  when  he  drove  to  the  house  for  that  purpose,  Ma- 
bel says  she  asked  or  volunteered  to  go  along.  This,  she 
says,  was  for  the  purpose  of  visiting  her  niece.  No  objec- 
tion is  shown  to  have  been  made  by  the  mother.  Defend- 
ant and  Mabel  did  not  complete  the  trip  that  night,  but 
stopped  at  the  home  of  one  Brooks,  where  they  remained 
until  the  following  day,  and  then  proceeded  to  the  Meyers 
place.  On  the  same  day,  or  the  next  day,  they  started  on 
their  return  to  Logan.  That  night,  they  camped  by  the 
roadside,  and  there,  she  says,  an  act  of  intercourse  took 
place  from  which  she  became  pregnant,  and  in  due  time 
gave  birth  to  a  child.  The  defendant  did  not  testify.  As 
we  have  already  said,  the  sufficiency  of  the  evidence  to  prove 
the  fact  of  intercourse  is,  in  our  judgment,  not  open  to  ques- 
tion. 

In  support  of  the  theory  of  Mabel's  imbecility  of  mind, 
the  State  relies  solely  upon  the  story  which  she  herself 
tells,  aided,  to  some  extent,  by  that  of  her  mother  and  the 
testimony*  of  one  physician. 

Turning  now  to  Mabel's  own  statement,  it  must  be  said 
that  it  is  clear,  consistent,  coherent,  and  convincing,  and 
is  not  in  the  least  suggestive  of  mental  incapacity.  It  is, 
perhaps,  to  be  said  that  she  does  not  show  that  degree  of 
compunction  or  shame  which  might  be  expected  in  some 
pirls  or  women  under  the  circumstances;  btlt  on  the  other 
hand,  there  is  nothing  in  her  words  or  conduct  to  suggest 
that  she  is  a  wanton,  or  is  in  any  sense  hardened  in  vice. 
It  is  easy  to  read  between  the  lines  of  her  story  that,  during 
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the  period  between  their  first  meeting  and  the  act  of  inter- 
course which  she  admits,  she  had  acquired  a  feeling  of  af- 
fection for  the  defendant,  and  believed  that  he  would  marry 
her,  and  still  believes  he  would  have  done  so,  but  for  the 
interference  of  others ;  and  if,  swayed  by  that  affection  and 
influenced  by  that  belief,  she  has  come  to  feel  that  her  sin 
was  not  altogether  unpardonable,  and  ought  to  find  some 
degree  of  palliation  in  the  minds  of  others,  her  thought  is 
by.  no  means  unparalleled  in  the  hearts  of  many  unfortunate 
girls  as  to  whose  normal  mentality  no  question  has  been 
raised. 

Until  17  years  of  age,  she  attended  a  country  school, 
where  she  says  she  went  as  far  in  her  books  as  the  course  of 
studies  in  such  schools  permitted.  Thereafter,  she  took  a 
correspondence  school  course  in  bookkeeping,  and  received 
a  certificate  of  graduation.  Letters  written  by  her  to  the 
defendant  are  in  evidence.  Barring  a  grammatical  slip  or 
two,  they  are  well  written,  well  composed,  and  are  in  all 
respects  fully  up  to  what  one  could  reasonably  expect  in 
letters  from  a  young  woman  of  ordinary  good  sense  and 
ordinary  common  school  education,  addressed  to  a  man 
with  whom  she  was  in  love.  They  contain  nothing  of  im- 
modest or  questionable  character. 

She  has  been  in  the  habit  of  attending  church  and 
Sunday  school,  and  has  served  as  the  school's  librarian. 
She  says  that,  in  her  earlier  young  womanhood,  she  went 
out,  more  or  less,  with  people,  boys  and  girls,  but  of  recent 
years,  defendant  has  been  the  only  man  paying  her  par* 
ticular  attention;  and  that,  aside  from  her  one  act  with 
him,  her  conduct  has  been  uniformly  chaste;  and  of  this 
there  is  no  dispute.  She  has  worked  for  other  people,  and 
at  different  times  her  mother  has  left  her  in  sole  charge 
of  the  home  for  considerable  periods. 

Referring  to  her  conduct  with  defendant;  she  frank- 
ly says: 

Vol.   186   Ia. — 80. 
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"I  knew  what  the  act  was ;  knew  if  people  found  it  out, 
they  would  talk  about  me;  knew  I  might  have  a  child  as 
a  result  of  the  intercourse.  He  said  he  would  take  care 
of  me.  I  knew  it  was  wrong,  and  had  full  realization  of 
my  responsibility,  and  knew  that  people  would  judge  me 
harshly  if  they  found  it  out." 

Without  pursuing  her  statements  further,  we  have  no 
hesitation  in  saying  that  the  sad  story  of  this  young  wom- 
an's fall  differs  in  no  essential  particular  from  the  stories 
of  thousands  of  others,  who,  in  a  moment  of  temptation, 
have  allowed  the  lure  of  affection  and  passion  to  overcome 
the  restraint  of  •  conscience  and  judgment,  to  their  lifelong 
sorrow.  The  testimony  of  the  mother  on  the  subject  of 
her  daughter's  mental  capacity  does  not  rise  to  the  dignity 
of  evidence.  She  does  not  even  express  the  opinion  that 
Mabel  is  of  weak  mind,  nor  state  any  single  fact  having 
any  fair  tendency  to  show  such  condition.  Says  Mabel 
does  not  "take  hold  of  the  work  and  go  ahead  like  other 
girls.  Don't  have  much  to  say."  Referring,  apparently, 
to  the  time  of  the  girl's  pregnancy,  she  says: 

"She  never  seemed  to  realize  the  condition  or  any- 
thing about  it.  I  talked  to  her  about  it,  and  she  de- 
nied it." 

It  appears  incidentally  in  the  record  that  a  party  of 
three  physicians  visited  the  young  woman,  with  the  ap- 
parent purpose  of  qualifying  as  witnesses  for  the  State 
upon  the  subject  of  her  mental  condition.  Of  these,  only 
Dr.  Kennedy  was  called  to  testify.  He  expresses  the  opin- 
ion that  her  condition  is  one  of  "congenital  feeble-minded- 
ness.  Her  will  power  is  very  low.  She  is  below  the  av- 
erage girl  in  mentality;"  and,  in  answer  to  a  hypothetical 
question,  he  further  said  she  "would  not  have  the  power  to 
distinguish  between  right  and  wrong  that  a  girl  of  av- 
erage mentality  would  have."  No  other  evidence  was 
offered  by  the  State  on  this  subject. 
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On  the  part  of  defendant,  there  were  examined  upon 
this  subject  seventeen  different  witnesses.  This  number 
includes  three  physicians,  the  young  woman's  brother,  her 
sister-in-law,  her  niece,  and  a  minister  who  had  known  her 
from  childhood,  and  had  been  her  schoolmate  and  class- 
mate. The  other  witnesses  were  all  neighbors  and  ac- 
quaintances, who  had  known  her  well  for  years,  and  several 
who  had  known  her  during  all  her  life.  Without  exception, 
these  witnesses,  all  of  whom  appear  to  be  intelligent  and 
candid,  unite  in  saying  that  they  never  discovered  in  her 
any  indication  of  feeble-mindness  or  imbecility.  Her  older 
brother,  who  is  a  married  man,  with  a  family  of  his  own, 
says: 

"I  never  noticed  anything  peculiar  about  my  sister's 
mentality  at  any  time  during  her  life.  She  was  Just  a  fair, 
average  country  girl.  She  seemed  like  any  other  girl,  so  far 
as  I  could  see.  I  do  not  know  of  anything  in  her  mental 
make-up  that  would  lead  me  to  believe  she  had  no  power  of 
resistance  to  an  application  for  sexual  intercourse." 

The  brother's  wife  testifies  she  has  known  Mabel  six 
years,  and  that  Mabel  had  lived  with  and  worked  for  her 
during  a  considerable  period,  and  cared  for  her  during  a 
period  of  confinement. 

She  says: 

"She  did  the  ordinary  house  work,  went  ahead  and  did 
it  as  well  as  I  could  do  it.  I  did  not  notice  any  particular 
difference  between  her  and  any  other  girl  of  like  age." 

Her  niece,  who  was  a  pupil  in  school  with  her,  says: 

"Mabel  had  no  trouble  in  her  classes.  She  was  general- 
ly ahead  in  them.  I  never  noticed  any  indication  of  mental 
weakness." 

The  minister  above  mentioned,  who  was  a  near  neigh- 
bor in  their  younger  days,  a  fellow  pupil  until  she  was 
about  18  years  of  age,  and  later  a  preacher  at  the  local 
church,  testified : 
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"I  would  say  that,  when  she  was  18  years  old,  she  was 
mentally  normal,  considering  her  surroundings  and  environ- 
ment. I  would  say  she.  was  neither  imbecile  nor  feeble- 
minded,— just  the  average  country  girl.  From  my  talk 
with  her,  and  the  observation  I  have  had  of  her  since  this 
trial  began,  I  should  say  she  is  still  normal  mentally." 

Several  other  witnesses  use  very  similar. language,  say- 
ing that  they  have  never  observe^  anything  in  her  to  in- 
dicate mental  deficiency,  and  speak  of  her  as  an  average 
country  girl,  neither  idiotic,  imbecile,  nor  feeble-minded. 

The  three  physicians  mentioned  had  recently  met  the 
young  woman,  and  made  a  brief  examination  of  her  to  test 
her  mental  capacity.  They,  or  some  of  them,  were  also 
present  at  the  trial,  and  observed  her  appearance  and  tes- 
timony on  the  stand.  Dr.  O.  E.  Cutler,  a  veteran  in  the 
practice,  says: 

"From  the  observation  I  made  of  her  on  the  witness 
stand,  and  from  the  examination  I  conducted  with  refer- 
ence to  her  mental  capacity,  I  would  say  she  is 
normal.  I  did  not  find  anything  that  would  indicate  such 
imbecility  of  mind  as  to  render  her  unable  to  make  ef- 
fectual resistance  to  an  application  for  sexual  intercourse." 

In  this,  the  witness  is  corroborated  by  the  younger  Dr. 
Cutler.  To  the  same  effect  is  the  statement  of  Dr.  Flothow, 
who  says,  after  making  an  examination: 

"In  my  examination,  I  found  no  deficient  nerve  cen- 
ters. I  would  say  she  is  not  an  imbecile;  she  is  quite  an 
average  woman, — that  is,  of  average  mentality.  She  was 
quite  intelligent  in  her  answers ;  seemed  to  understand  the 
questions  as  I  put  them  to  her." 

The  foregoing  is,  in  substance,  the  whole  case,  so  far 
as  the  mental  condition  of  Mabel  Palmer  is  concerned,  and 
it  is  indeed  difficult  to  understand  upon  what  theory  of 
the  facts  so  presented  a  conclusion  could  be  reached  that 
she  is  an  imbecile,  in  any  sense  of  the  word.     Were  the 
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question  one  to  be  settled  upon  the  expert  testimony  alone, 
it  might,  perhaps,  be  said  that  the  jury  could  rightfully 
accept  the  theory  of  Dr.  Kennedy  in  preference  to  that  of 
the  other  physicians;  but  even  if  we  were  to  entirely  dis- 
regard the  testimony  of  all  the  medical  witnesses  for  the 
defense,  we  should  still  be  compelled  to  say  that  when,  to 
the  presumption  of  normality,  we  add  the  united  testimony 
of  all  the  many  witnesses  who  speak  of  Mabel  Palmer  from 
long  association,  observation,  and  intimate  acquaintance, 
not  excepting  the  testimony  of  her  mother  and  other  fami- 
ly relatives,  the  expert  opinion  of  Dr.  Kennedy  is,  as  a  mat- 
ter of  law,  wholly  insufficient  to  justify  a  finding  beyond 
reasonable  doubt  that  she  is  a  person  of  such  imbecility  of 
mind  as  to  prevent  her  making  effectual  resistance  tk  the 
sexual  advances  of  the  defendant. 

The  witnesses  appear  exceptionally  free  from  any  bias 
or  prejudice  against  this  woman.  Without  exception,  they 
speak  of  her  kindly.  No  assault  is  made  upon  her  general 
character.  Nor  does  it  appear  that  they  have  any  special 
interest  in  shielding  the  defendant  from  the  consequences 
of  his  act;  and  their  expressed  opinions  are  so  completely 
sustained  by  Mabel's  own  testimony,  as  reflected  in  the  rec- 
ord, that  we  think  we  should  be  derelict  in  our  duty  as  an 
appellate  tribunal,  were  we  to  permit  the  verdict  and  judg- 
ment to  have  our  approval. 

The  two  precedents  in  which  we  have  sustained  convic- 
tions under  this  statute,  and  to  which  we  are  cited  by  the 
State,  are  quite  without  application  here.  In  State  v.  En- 
right,  90  Iowa  520,  while  there  was  much  testimony  tend- 
ing to  show  that  the  girl  was  of  nprmal  mentality,  yet  it 
appeared  that  she  was  but  14  years  old,  and  the  court, 
speaking  of  her  testimony  on  the  trial,  says : 

"Her  answers  to  questions  show  that  she  is  almost  an 
imbecile,  unless  she  was  feigning  imbecility.  The  learned 
judge  and  the  jury  who  tried  the  case  saw  and  heard  her 
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while  she  was  on  the  witness  stand,  and  we  cannot  put 
ourselves  in  the  place  of  the  judge  and  jury.  Her  appear- 
ance  and  demeanor  while  testifying  were  most  important 
considerations  in  determining  her  mental  capacity,  and,  un- 
der the  circumstances,  we  think  it  is  not  proper  for  this 
court  to  interfere  with  the  verdict.  Another  consideration 
which,  no  doubt,  had  its  influence  with  the  court  and  jury 
was  that  the  complainant  was  a  mere  child  when  this 
calamity  came  upon  her.  She  was  but  little  past  the  'age 
of  consent.'  If  she  had  been  under  the  age  of  13  years, 
mere  carnal  knowledge  would  have  constituted  the  crime 
of  rape,  without  any  evidence  of  mental  weakness  or  im- 
becility." 

In  the  case  now  before  us,  the  woman  was  31  years  of 
age,  and,  so  far  from  exhibiting  any  evidence  of  mental  im- 
becility in  her  testimony,  the  whole  force  and  effect  of  her 
story  is  to  support  the  legal  presumption  that  she  is  a  per- 
son of  normal  mentality,  x 

The  other  precedent,  State  v.  Johnson,  (Iowa)  136  N. 
W.  928  (not  officially  reported),  is  even  less  in  point.  The 
opinion  there  makes  no  statement  whatever  of  the  facts, 
but  simply  says  that,  from  the  reading  of  the  transcript  of 
the  examination  of  the  injured  party  as  a  witness,  "our  im- 
pressions are  confirmatory  of  the  finding  of  the  jury  on  the 
question  of  imbecility,"  a  remark  which  indicates  the  wide 
difference  between  the  record  there  considered  and  the  one 
which  is  now  before  us. 

It  is  true,  as  intimated  in  the  cited  precedents,  and  as 
argued  on  the  part  of  the  State,  that  this  court  will  not 
overlook  the  fact  that  the  trial  judge  and  jury  have  an 

opportunity  to  observe  the  demeanor  and 

5#  error  *  review  •    ftPP^raac6  of  the  complaining  witness  and 

SE^fefSaieU      other  witnesses;   and,  in  so  far  at  least  as 

substantial*" :      relates  to  questions  of  veracity  and  of  the 

support  neces-     weight  to  be  accorded  to  the  evidence  of 

pertinent  facts,  we  are  ordinarily  disposed 
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to  sustain  their  findings.  But  there  must  be  some  evidence 
in  the  record  which,  if  true,  will  afford  substantial  support 
for  such  findings,  and  its"  a*bsence  cannot  be  cured  by  as- 
suming that  the  court  and  jury  may  have  seen  something  in 
the  conduct  or  demeanor  of  the  parties  or  witnesses  which 
must  have  led  to  the  verdict  or  ruling  to  which  exception  is 
taken. 

We  have  no  occasion  to  say  or  suggest  anything  in 
mitigation  of  the  offense  of  the  defendant,  if  the  story  told 
by  the  young  woman  is  true.  Such  an  act  of  betrayal  is 
without  excuse  or  defense;  and,  had  his  indictment  and 
conviction  been  had  upon  a  charge  of  seduction,  it  would 
have  been  easily  sustainable  upon  the  record.    Of  the  crime 

for  which  the  State  chose  to  prosecute  him, 

6'  nature* and'eia    *^e  alleged  mental  imbecility  of  the  woman 

rapVT  "imbed™6 ' was   an   essential   element,   and  defendant 

proof  beyond        has  the  riSht  to  insist  that  the  fact  of  Buch 

5oubtable  imbecility  be  established  beyond  a  reason- 

able doubt.     Lacking  this,   his   conviction 
cannot  be  upheld. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  reversed,  and  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. — Reversed  and  re- 
manded. 

Lam>,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


A.  G.  Watland,  Appellee,  v.  O.  E.  Quaintance,  Appellant. 

VENDOR  AND  PURCHASER:  Rescission— Restoration  of  Consldera- 
1  tion.  A  vendor,  refusing  to  convey  land  because  a  mortgage 
and  note  received  by  him  therefor  wore  fraudulently  misrep- 
resented to  him,  is  required,  upon  rescission  of  the  contract,  to 
return  the  note  to  the  purchaser;  and  where  he  himself  was 
unable  to  perform  in  the  contracted  time,  he  cannot  declare 
the  note  forfeited  to  him. 
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APPEAL  AND  ERROR:  Amended  Abstract— Sufficiency.  Where 
2  appellee  files  an  amended  abstract,  without  claiming  that  ap- 
pellant's abstract  Is  unfair,  or  yiat  It  omits  any  essential  part 
of  the  record,  or  that  additional  abstract  is  necessary,  the 
amended  abstract  will  not  be  stricken,  as  the  preparation  of  the 
amendment  justifies  the  making  of  it. 

Appeal  from  Poweshiek  District  Court. — K.  B.  Willcock- 

son,  Judge. 

April  12, 1919. 

Rehearing  Denied  July  10,  1919. 

Plaintiff  and  defendant  entered  into  a  contract 
wherein  it  was  agreed  that,  upon  certain  conditions,  defend- 
ant should  execute  a  clear  warranty  deed  to  plaintiff  for 
certain  Iowa  land.  Defendant  refused  to  make  this  con- 
veyance. Plaintiff  brought  this  action  to  compel  specific 
performance  of  the  contract,  praying  alternative  relief  if 
specific  performance  be  not  decreed.  The  court  decreed  the 
alternative  relief,  and  defendant  appeals. — Affirmed. 

Lewis  &  Dickson  and  R.  J.  Smith,  for  appellant. 

Thomas  J.  Bray  and  J.  Q.  Shifflett,  for  appellee. 

Salinger,  J. — I.  Traveling  by  different  routes,  the 
parties  have  reached  a  point  where  they  agree  that  specific 
performance  is  out  of  this  appeal.  The  plaintiff  desired 
specific  performance.  It  was  denied,  and  he  does  not  ap- 
peal. The  defendant  insisted  at  all  times  that  the  plain- 
tiff was  not  entitled  to  specific  performance,  and«the  trial 
court  agreed  with  him.  So,  it  has  become  the  law  of 
the  case  that  specific  performance  was  rightly  denied.  It 
follows  that  the  very  full  presentation  of  the  law'  govern- 
ing specific  performance  needs  no  consideration. 

II.  Defendant  and  plaintiff  made  contract  for  the 
sale  and  purchase  respectively  of  Iowa  land  owned  by 
defendant    The  contract  provided,   among  other  things, 
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that  plaintiff  should  execute  a  bankable 
1.  vindob  ajtd       note  to  the  defendant,  and  turn  over  to 

PURCHASES  : 

rescission :  him  a  note  given  to  plaintiff  by  one  Shelly, 

restoration  of  ©  *-  *  *? 

consideration.      secured  by  a  mortgage  on  Colorado  land. 

•The  defendant  asserts  that  the  note  ten- 
dered him  was  not  bankable,  and  that  plaintiff  fraudulently 
represented  the  Colorado  paper  to  be  good  security  for  its 
face,  when,  in  truth,  the  land  mortgaged  was  not  worth 
more  than  half  the  face  of  the  mortgage.  This,  if  proved, 
would,  of  course,  constitute  a  perfect  defense  against  a  de- 
mand for  specific  performance  of  the  contract.  But  since 
specific  performance  was  denied,  it  has  become  immaterial 
that  said  matters  alleged  would  constitute  a  good  defense 
to  a  suit  for  specific  performance. 

III.  In  denying  specific  performance  and  granting 
the  alternative  relief  prayed  by  plaintiff,  the  trial  court,  in 
effect,  decreed  a  rescission  of  the  contract.  Despite  his 
agreement  to  convey  the  land  covered  by  the  contract,  the 
decree  leaves  that  land  with  the  defendant,  and  it  restores  to 
plaintiff,  among  other  things,  the  said  note  which  defend- 
ant claims  was  not  bankable,  and  the  said  Colorado  se- 
curity. 

Assume  it  to  be  true  that  the  note  was  not  bankable, 
and  that  the  value  of  the  Colorado  security  was  grossly 
misrepresented  by  the  plaintiff.  Does  it  follow  it  was  error 
to  decree  that  these  should  be  restored  to  the  plaintiff? 
The  defendant  keeps  his  land.  Said  note  and  mortgage  were 
part  of  the  purchase  price  of  the  land.  How  cau  the  fact 
that  the  note  was  not  bankable,  and  that  the  value  of  the 
mortgage  was  fraudulently  misrepresented,  effect  that  de- 
fendant should  keep  the  land  and,  as  well,  the  things  re* 
ceived  as  part  of  its  purchase  price?  If  the  restored  note 
was  not  bankable,  that  attribute  cost  defendant  nothing,  and 
he  added  nothing  to  the  quality  of  the  note  by  surrendering 
it.    Good  or  bad,  the  recipient  got  nothing  but  the  very 
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note  that  defendant  had  received  from  him.  If  the  value 
of  the  Colorado  security  was  fraudulently  misrepresented, 
its  lack  of  value  put  no  burden  on  defendant,  and  its  sur- 
render by  him  added  nothing  to  quality.  If  the  Colorado 
mortgage  was,  in  whole  or  in  part,  worthless,  its  surrender 
transferred  paper  of  just  that  quality.  In  one  word,  ^  a 
contract  is  to  be  rescinded,  the  value  of  what  is  restored 
is,  ordinarily  at  least,  immaterial ;  for  only  that  is  restor- 
ed which  was  received.  If  the  thing  received  was  without 
value,  that  fact  can  concern  no  one  save  the  one  to  whom 
surrender  is  made.  If  the  land  be  paid  for  with  an  ab- 
solutely worthless  check,  then,  even  though  the  buyer  fraud- 
ulently represents  that  the  check  is  valuable,  there  is  no 
reason  why  the  vendor  should,  on  rescission,  keep  his  own 
property  and  the  alleged  worthless  check  as  well.  Where 
the  vendor  keeps  what  he  has  agreed  to  sell,  and  surrenders 
paper  received  on  the  purchase  price,  no  one  would  assert 
that  he  might  sue  the  vendee  for  damages  because  the  latter 
had  fraudulently  misrepresented  the  value  of  the  paper. 

We  gather  appellant  claims  that  he  should  be  allowed 
to  keep  what  he  has  received  and  whatever  purchase  price 
had  been  paid  him,  because  plaintiff  should  be  punished  for 
making  said  fraudulent  representations,  and  should  not  be 
allowed  to  go  "Scot  free."  We  are  advised  of  no  rule, 
either  in  law  or  in  equity,  that  permits  such  punishment  to 
enter  in  as  an  element  in  the  adjustment  upon  a  rescission. 

IV.  There  is,  however,  one  theory  upon  which  defend- 
ant might  be  allowed  to  keep  all  that  he  has  received,  and 
that  is  that  the  contract  makes  time  of  performance  essen- 
tial, and  permits  a  forfeiture  on  failure  to  perform  strictly. 
But  that  situation  can  avail  the  appellant  only  if  the  con- 
tract justified  the  declaration  of  forfeiture  which  appellant 
served.  But  it  appears  that  appellant  was  not  ready  to 
perform  at  the  time  stipulated  for  performance.  The  con- 
tract provided  he  should  furnish  an  abstract  showing  his 
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land  to  be  free  from  incumbrance  other  than  an  $11,000 
mortgage.  At  the  time  fixed  for  performance,  the  vendor 
was  unable  to  furnish  an  abstract  showing  that,  but,  on  the 
contrary,  tendered  one  which  showed  an  incumbrance-quite 
largely  in  excess  of  f  11,000.  It  is  true  the  contract  further 
provides  that  the  vendee  may  make  objections  to  the  ab- 
stract, and  that,  upon  so  doing,  the  vendor  shall  have  a  rea- 
sonable time  to  meet  the  objection ;  and  no  objections  were 
made.  That  would  be  very  material  if  plaintiff  were  de- 
manding to  be  released  from  the  contract  because  the  ab- 
stract stipulated  for  in  the  contract  was  not  furnished.  To 
such  a  claim  it  could  be  well  defended  that  there  could  be 
no  release  on  that  ground,  because  no  objections  to  the  ab- 
stract were  made ;  or  that,  if  made,  sufficient  time  was  not 
given  to  make  correction.  But  the  vendee  sought  specific 
performance,  and  thereby  declared  that  he  did  not  wish  to  be 
released.  It  is  the  appellant,  the  vendor,  who  wants  to  can- 
cel the  contract  and  to  have  the  purchase  price  forfeited. 
Upon  that  issue,  he  cannot  prevail  where  it  appears  that  he, 
himself,  was  not  ready  to  perform  in  the  contract  time.  He 
may  not  declare  a  forfeiture  because  the  other  party  failed 
to  do  stipulated  things  by  the  time  fixed  in  the  contract,  if 
the  vendor,  too,  was  unable  to  perform  at  that  time.  In  this 
connection,  it  is  to  be  noted  that  appellant  declares  in  the 
record  that,  if  it  had  not  been  for  the  declared  intention  of 
the  plaintiff  to  compel  defendant  to  take  a  nonbankable 
note,  and  his  further  purpose  to  compel  defendant  to  keep 
the  Colorado  security  at  its  face  value  as  constituting  per- 
formance, and  this  after  plaintiff  had  learned  that  the  Colo- 
rado land  was  worth  only  about  half  the  face  of  the  mort- 
gage, he,  the  appellant  (vendor),  would  have  fully  per- 
formed his  part  of  the  said  land  contract,  and  would  have 
continued  the  abstract  on  his  land  to  show  title  in  accord 
with  the  contract.  This  clearly  amounts  to  a  concession 
that  mere  failure  to  perform  strictly  at  a  stipulated  time  is 
not  relied  on  by  appellant. 
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Under  the  circumstances  disclosed  in  this  record,  the 
failure  of  plaintiff  to  perform  strictly  at  the  contract  time 
did  not  work  a  forfeiture.  And,  therefore,  the  court  was 
right  in  decreeing  that  said  note  and  the  said  Colorado  se- 
curity should  be  returned  to  plaintiff. 

What  we  have  said  on  this  head  covers,  as  well,  other 
things  the  decree  ordered  to  be  restored. 

V.  There  is  a  motion  by  appellant  to  strike  an  addi- 
tional abstract  filed  by  appellee.  The  essence  of  the  motion 
is  that  the  matters  set  out  in  the  amended  abstract  are  im- 
material and  unnecessary,  because  same  con- 
2.  appeal  and  sists  entirely  of  questions  and  answers ;  be- 
amended  ab-       cause  appellee  does  not  so  much  as  claim 

Oil  bCI  • 

sufficiency.  that  the  abstract  of  appellant  is  unfair  or 

omits  any  essential  parts  of  the  record,  nor 
claim  that  his  additional  abstract  is  necessary  to  a  full  un- 
derstanding of  the  controversy  over  the  forfeiture.  We 
think,  on  the  whole,  that  the  preparation  of  the  amendment 
is  sufficiently  according  to  rule,  and  appellee  sufficiently 
justified  in  making  it  as  that  we  must  decline  to  sustain  the 
motion. — Affirmed. 

Ladd,  C.  J.,  Evans  and  Gatnor,  JJ.,  concur. 


H.  Worner,  Appellant,  v.  A.  Abraham,  Appellee. 

APPEAL   AND   ERROR:      Review — Presumptions — Testimony  Not 

1  Included  in  Abstract.  Where  the  record  presented  on  appeal  in- 
cludes no  part  of  the  evidence,  it  will  be  presumed  that  the 
testimony  was  such  as  to  Justify  the  submission  of  the  Issues 
to  the  jury  with  the  instructions  as  given  by  the  court. 

NEW   TRIAL:    Discretion  of  Court—Conflicting  Verdicts.    Where 

2  the  jury,  in  an  action  on  a  dishonored  check,  returned  a  gen- 
eral verdict  of  $105.80,  and  also,  in  answer  to  a  special  inter- 
rogatory, stated  that  it  awarded  the  defendant,  as  exemplary 
damages,  the  same  amount,  and  each  of  these  was  signed  by  the 
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foreman,  and  there  was  no  demand  made  by' either  party  to 
have  the  jury  sent  back  to  the  jury  room,  with  instructions 
which  would  enable  them  to  make  their  verdict  free  from  doubt, 
the  court,  in  ordering  a  new  trial  on  its  own  motion,  was 
within  its  discretion. 

NEW  TRIAL:    Grounds  In  General — Inconsistent  Special  Finding. 

3  In  an  action  where  the  jury  found  for  the  plaintiff  on  the  gen- 
eral verdict,  and  also  made  a  special  finding  as  to  exemplary 
damages  in  favor  of  the  defendant  in  the  same  amount,  the 
plaintiff  could  not  complain  of  the  action  of  the  trial  court  in 
granting  a  new  trial,  as  the  court,  had  it  been  required  to 
enter  judgment  on  the  verdict  as  returned,  could  not  have  re- 
jected the  special  finding,  and  the  judgment  must  have  been 
in  favor  of  the  defendant.  » 

APPEAL  AND  ERROR:    Decisions  Reviewable — Granting  New  Trial 

4  — Abuse  of  Discretion  Must  Be  Shown.  The  Supreme  Court 
cannot  interfere  with  the  action  of  the  lower  court  in  granting 
a  new  trial,  except  where  abuse  of  discretion  is  shown. 

Appeal  from  Worth  District  Court. — C.  H.  Kellby,  Judge. 

July  10, 1919. 

Action  to  recover  the  amount  of  a  dishonored  bank 
check.  Plaintiff  also  asked  and  procured  a  writ  of  attach- 
ment, to  be  issued  and  levied  on  defendant's  property.  De- 
fendant denied  indebtedness  on  the  check,  and  counter- 
claimed  for  damages  for  the  alleged  wrongful  attachment. 
There  was  a  general  verdict  for  plaintiff  for  $105.80,  also  a 
special  finding  awarding  damages  in  favor  of  the  defendant 
for  1 105.  On  motion  of  defendant,  the  court  set  aside  the 
verdict  and  findingr  and  ordered  a  new  trial.  The  plain' 
tiff  appeals. — Affirmed. 

C.  0.  Chinderson,  and  Gorden  d  Osmtmdson,  for  ap- 
pellant. 

U .  F.  Kepler,  for  appellee. 

Weavbr,  J. — The  record  presented  by  appellant's  ab- 
stract includes  no  part  of  the  evidence,  and  we  must,  there* 
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fore,  presume  that  the  testimony  was  such  as  to  justify  the 
submission  of  the  issues  to  the  jury,  with  the  instructions 

given  by  the  dburt.     Under  those  instruc- 

lm  errob -L  review  •    tions,  they  were  authorized  to  find  for  the 

SSSSS?°55t     pla^tifl  for  the  amount  of  the  check  sued 

abstract. ln         upon.     They  were  also  authorized  to  find 

that  the  attachment  sued  out  by  him  was 
issued  wrongfully,  and  in  such  case,  the  jury  was  informed 
that  defendant  would  be  entitled  to  recover  his  actual  dam- 
ages, if  any,  and  that,  if  the  attachment  was  malicious, 

as  well  as  wrongful,  it  would  then  be  proper 
2*  di8cretionALof       *°   assess   exemplary  damages   in   defend- 

court:   con-  ant's   fflvnr 

flicting  verdicts.   anx  8  lavor. 

With  the  instructions,  the  court  sub- 
mitted forms  of  verdict  as  follows: 

"1.  We,  the  jury,  find  for  the  plaintiff  in  the  sum  of 
$ .    ,  Foreman. 

"2.  We,  the  jury,  find  for  the  defendant  in  the  sum  of 
| .    9  Foreman. 

"3.  We,  the  jury,  find  for  the  defendant.    , 

Foreman. 

"4.  Interrogatory.    What  amount,  if  anything,  do  you 

award  the  defendant  as  exemplary  damages?    , 

Foreman." 

When  returned  into  court,  it  appeared  that  the  jury 
had  used  the  forms  we  have  marked  1  and  4,  filled  each  with 
the  same  amount  ({105.80),  and  had  signed  each  by  their 
foreman. 

It  would  doubtless  have  been  proper  for  the  court  to 
have  called  the  jury's  attention  to  this  apparent  confusion, 
and  have  sent  them  back  to  the  jury  room,  with  instruc- 
tions which  would  enable  them  to  make  their  verdict  free 
from  doubt.  But  as  this  was  not  done,  and  as  no  demand 
was  made  therefor  by  either  party,  the  court  was  well  with- 
in its  discretion,  acting  even  on  its  own  motion,  in  order- 
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ing  a  new  trial.    Of  this,  plaintiff  is  hardly  in  position  to 

complain ;  for,  if  the  court  had  been  requir- 

3.  new  teial:       ed  to  enter  judgment  cm  the  verdict  as  re- 
grounds  In 
general :  in-        turned,  it  could  not,  in  our  judgment,  prop- 

upedai  finding,    erly  have  ignored  or  rejected  the  special 

finding,  and  the  judgment  must  have  been 
in  favor  of  defendant. 

The  rule  by  which  this  court  refuses  to  interfere  with 
the  action  of  the  lower  court  in  granting  new  trials,  except 
where  abuse  of  discretion  is  shown,  is  too  familiar  for  the 

citation  of  authorities.    The  rule  is  peculiar- 
4'  error  *  dec?-       ly  aPPlica^le  where  the  record  of  the  trial 
S'lrlSing    is  not  before  us. 

abnaeof1  dis-  The  assignments  of  error  are  not  well 

Sow°nn  mu8t  be    taken,  and  the  order  appealed  from  is— Af- 
firmed. 

Ladd,  C.  J.,  Gaynob  and  Stevens,  JJ.,  concur. 


Jennie  E.  Faqan,  Appellee,  v.  Levi  M.  Fagan,  Appellant. 

DIVORCE:      Grounds  —  Desertion — Willfulness  Necessary.    Married 

1  people  may  live  apart  if  they  wish,  and  by  doing  so  do  not 
lay  the  foundation  for  divorce  on  the  ground  of  desertion,  no 
matter  how  long  continued;  and  the  party  seeking  a  divorce 
must,  under  the  statute,  show  willful  desertion  and  absence 
without  reasonable  cause  for  the  space  of  two  years. 

DIVORCE:    Grounds — Desertion  —  Agreement  to  Separate — Refusal 

2  to  Renew  Marital  Relations.  Where  the  separation  of  a  hus- 
band and  wife  is  mutually  agreed  upon,  neither  can  invoke  the 
statute  as  to  desertion,  for  the  purpose  of  securing  a  divorce, 
until  some  attempt  is  made  to  renew  the  marital  relations;  and 
when  such  request  is  made  and  refused,  then  for  the  first  time 
the  statutory  period  begins  to  run. 

HUSBAND  AND  WIFE:     Mutual  Rights,  Duties,  Etc — Interference 

3  of  Children  in  Family  Management.  The  wife  has  the  first  place 
in  the  home,  so  far  as  the  management  and  control  are  con- 
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cerned;  and  where  the  conduct  of  the  children  is  such  as  to 
Interfere  with  her  sovereignty  over  the  home,  It  is  the  hus- 
band's duty,  when  appealed  to,  to  recognize  such  right,  and 
to  speak  in  her  behalf,  and  to  secure  her  that  recognition. 

DIVORCE:  Grounds — Desertion — Evidence.  Evidence  reviewed,  in 
4, 6  an  action  for  a  divorce  on  the  grounds  of  desertion,  and  held 
that  the  husband's  conduct  manifested  a  purpose  on  his  part 
to  permanently  separate  himself  from  all  the  duties  and  obli- 
gations, contractual  and  otherwise,  that  rested  upon  him  as  a 
husband,  and  that  he  maintained  such  mental  attitude  for  two 
years. 

DIVOEOE:  Grounds — Desertion — Evidence.  Where  a  husband  and 
5  wife  had  separated,  and  the  wife  asked  to  return,  under  proper 
conditions,  and  the  husband  told  her  that  she  could  come  back 
as  one  of  the  'girls,  but  would  not  agree  that  she  was  to 
have  the  first  place  in  the  home,  so  far  as  its  management  and 
control  were  concerned,  and  said  she  would  have  to  submit 
to  his  daughter's  domination,  the  conditions  attached  to  the 
return  were  such  as  no  self-respecting  wife  could  entertain, 
and  It  was  not  a  good-faith  offer  on  his  part  to  take  her  back 
into  his  home,  after  sending  her  off,  penniless  and  alone. 

DIVCfeCE:    Grounds— Desertion— Evidence. 
4,6 

Appeal  from  Calhoun  District  Court. — E.  G.  Albert, 

Judge. 

September  16,  1919. 

Both  parties  seek  a  divorce  on  the  ground  of  desertion. 
Opinion  states  the  facts.  Decree  for  the  plaintiff  in  the 
court  from  which  the  appeal  is  taken.  Defendant  appeals. 
— Affirmed. 

Gray  &  Gray,  for  appellant. 

E.  C.  Stevenson,  for  appellee. 

Gaynor,  J. — In  this  action,  plaintiff  asks  a  divorce  on 
the  ground  of  desertion.  Defendant,  in  a  cross-petition, 
also  asks  a  divorce  on  the  same  ground.    The  grounds  upon 
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which  plaintiff  predicates  her  right  to  a  divorce  are  not 
clearly  defined  in  her  petition.  It  is  asserted  by  her  in  ar- 
gument that  divorce  is  sought  on  the  ground  of  desertion. 
Her  petition,  however,  so  commingles  charges  of  cruel  and 
inhuman  treatment  with  the  charge  of  desertion  that  we 
find  it  necessary  to  construe  the  whole  record,  to  ascertain 
the  real  grounds  upon  which  she  rests  her  claim.  After  a 
complete  examination  of  the  record,  we  are  led  to  the 
thought  that  the  charges  of  cruel  and  inhuman  treatment, 
and  the  proof  offered  to  establish  these  charges,  fall  so 
far  short  of  the  statutory  requirement  that  they  must  have 
been  made  and  intended  only  as  explanatory  of  the  conduct 
of  the  plaintiff  in  leaving  defendant,  and  in  living  separate 
and  apart  from  him.  We  take  it,  therefore,  that  the  real 
charge  upon  which  the  plaintiff  predicates  her  action  for 
divorce  is  that  defendant  willfully  deserted  her,  and  ab- 
sented himself  without  a  reasonable  cause  for  the  space  of 
two  years.  So  it  is  apparent  that  each  is  seeking  divorce 
from  the  other  on  the  same  ground.  The  trial  court  dis- 
missed defendant's  cross-petition,  and  granted  the  plaintiff 
a  divorce  and  alimony.    From  this  the  defendant  appeals. 

The  record  discloses  that  plaintiff  and  defendant  were 
married  on  the  1st  day  of  September,  1915,  and  lived  to- 
gether as  husband  and  wife,  in  the  defendant's  home,  until 
the  23d  day  of  February,  1916.  Each  had  been  married  be- 
fore, and  each  had  children.  At  the  time  of  this  marriage, 
the  plaintiff  was  about  39  years  of  age,  and  the  defendant 
was  about  62.  They  had  known  each  other  about  8  years. 
Defendant  had  two  daughters  and  one  son  living  at  home. 
At  the  time  of  the  marriage,  plaintiff  lived  in  Rockwell 
City.  The  defendant  lived  on  a  farm,  a  short  distance  from 
Rockwell  City.  After  the  marriage,  plaintiff  and  her  son 
took  up  their  home  with  the  defendant  and  his  family  on 
the  farm,  and  continued  to  reside  there  until  the  23d  day  of 
February,  1916,  about  6  months.    During  that  time,  all  the 

Vol.    186   U.—-81. 
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differences  or  unpleasantnesses  that  occurred  between  the 
y  plaintiff  and  the  defendant  seemed  to  be  the  outgrowth  of 

the  mingling  of  the  two  families,  the  children,  unconscious- 
ly it  would  seem,  playing  prominent  parts.  There  were 
no  volcanic  eruptions,  but  a  settled  and,  we  think,  a  perma- 
nent condition  o£  hostility.  Each  seemed  to  be  possessed  of 
a  desire  to  be  recognized  as  the  commanding  figure  in  the 
household.  The  manifestations  of  this  were  trivial.  No 
harshness  in  either  language  or  conduct  occurred,  to  give 
evidence  of  any  intent  or  purpose  to  willfully  inflict  any 
sort  of  violence  upon  the  other.  The  society  of  neither,  how- 
ever, afforded  the  other  comfort  or  pleasure.  Each  seems 
to  have  punctiliously  discharged  the  ordinary  duties  inci- 
dent to  home  life.  The  marriage  undoubtedly  was  one  of 
convenience.  It  appears  that  the  defendant's  first  wife  had 
been  dead  several  years  before  he  entered  into  this  mar- 
riage. During  this  interval,  his  elder  daughters  managed 
his  household  until  they  married  and  left,  to  make  homes 
for  themselves.  Two  daughters  remained.  The  elder  of 
these,  Sue,  had,  for  several  years  after  the  marriage  of  her 
sisters,  conducted  the  home  for  the  defendant  She  was,  at 
the  time  of  this  marriage,  about  21  years  of  age,  and  was 
a  capable  and  thrifty  person.  The  father  had  looked  to 
his  daughters  for  many  years  for  the  comforts  and  pleas- 
ures of  home  life.  This  daughter  did  not  readily  yield 
supremacy  to  the  new  wife,  though  she  seems  not  to  have 
openly  denied  her  rightful  authority.  This  irritated  the 
plaintiff,  though  there  seems  to  have  been  no  open  rupture 
N  between  them.    Plaintiff,  however,  felt  no  doubt  that  she 

was  not  given  supreme  command  of  the  household  after 
the  marriage.  She  complains  that  the  husband  consulted 
the  daughter,  touching  the  making  out  of  bills  for  house- 
hold needs ;  that  he  addressed  the  daughter  touching  prep- 
aration of  meals  while  the  wife  was  present.  This  dis- 
turbed the  plaintiff, — at  least,  she  seems  to  have  resented 
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his  conduct  in  so  doing ;  but  these  things  were  trivial,  and 
seemed  not  to  have  been  thought  of  or  discussed  at  any  time 
after  they  occurred;  and  the  defendant,  on  the  stand,  ex-  • 
pressed  some  surprise  that  these  trifling  matters  were  held 
against  him,«and  used  to  his  discredit  upon  the  trial.  But 
there  is  no  need  for  us  to  discuss  this  phase  of  the  home 
life.  Giving  to  plaintiff's  evidence  the  fullest  measure  of 
credence,  the  conduct  of  the  defendant  was  in  no  sense 
cruel,  and  in  no  sense  could  be  considered  as  endangering 
her  life.  It  is,  however,  certain  that,  during  these  six 
months,  the  attitude  of  each  had  changed  towards  the  oth- 
er, and  neither  found  pleasure  or*comfort  in  the  society  of 
the  other.  She  left  and  moved  to  Rockwell  City  February 
23,  1916.  Defendant  continued  to  reside  on  his  farm  with 
his  children.  She  remained  in  Rockwell  City  in  her  own 
home,  apart  from  the  defendant,  until  this  action  was 
brought.  She  supported  herself  by  her  own  labor,  and  nei- 
ther asked  nor  received  any  assistance  from  the  defendant. 
Immediately  upon  her  leaving  the  defendant,  he  published 
the  following  notice : 

"To  whom  it  may  concern: 

"You  and  each  of  you  are  hereby  notified  that  my  wife, 
Jennie  Fagan,  has  left  my  home,  my  bed  and  board  without 
any  just  cause  and  you  are  further  notified  that  I  will  not 
be  responsible  for  any  debts  that  she  may  contract  and  I 
warn  all  persons  from  trusting  her  in  my  account. 

"Dated  this  24th  day  of  February,  1916" 

In  January,  1917,  defendant  purchased  a  home  in  Bock- 
well  City,  and  moved  his  family  there.  This  home  was  pur- 
chased in  the  name  of  his  daughter  Susan,  and  was  situat- 
ed but  a  short  distance  from  the  home  occupied  by  the  plain- 
tiff. No  communication  took  place  between  this  husband 
and  wife  after  she  left,  until  about  the  time  he  moved  his 
family  to  Rockwell  City.  The  only  meeting  between  the 
parties  after  she  left  occurred  a  short  time  before  he  moved 
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his  family  to  Rockwell  City.  Her  testimony  on  this  point 
is  as  follows: 

"I  didn't  see  or  talk  to  Mr.  Fagan  for  almost  a  year 
after  I  came  back.  He  was  living  on  the  farm  in  Cedar 
Township.  He  eame  to  my  house.  I  went  to*the  door,  and 
he  said,  'How  do  you  do?'  I  fainted  in  the  doorway,  and 
he  said,  TVhat  is  the  matter?'  When  I  came  to,  he  had 
picked  me  up,  and  I  was  sitting  in  a  chair.  He  said,  'I 
didn't  know  that  you  had  such  spells  as  this.  Did  I  cause 
it?'  and  I  says  'I  gueBs  you  did.'  Then  he  says,  'How  do 
you  feel?'  and  I  says,  'I  don't  feel  very  good  yet;'  and 
he  sat  there  a  while,  and  said,  'Do  you  feel  better  now?' 
and  I  said,  Tes;'  and  he  says,  *Well,  I  guess  I  will  go  then.' 
That  was  the  first  time  I  talked  with  him  since  I  left  Mm. 
The  next  time  was  about  a  year  after." 

It  appears  that,  on  or  about  the  4th  of  February,  1918, 
the  plaintiff  sent  the  following  letter  to  the  defendant: 

"As  you  know,  I  moved  to  Rockwell  City  at  your  re- 
quest. You  invited  me  to  leave,  and  refused  to  allow  me 
to  live  with  you,  and  refused  to  support  me  and  treat  me 
as  your  wife.  You  have  never  contributed  one  cent  to  my 
support  since  my  return  to  Rockwell  City,  and  you  even 
published  a  notice  in  the  paper  that  you  would  not  pay  any 
bills  contracted  by  me.  I  have  always  been  ready  to  do 
my  part  as  your  wife,  and  have  always  done  my  part  as  a 
dutiful  wife ;  but  you  bave  not  done  your  part  as  a  husband, 
as  you  very  well  know.  I  would  like  to  know  whether  yon 
are  going  to  carry  out  your  contract  and  live  with  me  and 
treat  me  as  your  wife.  I  am  ready  and  willing  to  do  my 
part  and  live  with  you  if  you  will  let  me  do  so.  Please  let 
me  hear  what  you  will  do,  and  whether  you  want  me  to  live 
with  you  as  your  wife." 

Defendant  received  this  letter,  and  some  time  after  be 
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"I  went  to  the  door,  and  says,  *How  do  yon  ioV  and  he 
says,  'How  do  yon  do?'  and  I  said,  *What  is  it?'  and  he 
gays,  'It  is  this.  Yon  can  come  back  as  one  of  the  girls/  I 
says,  'No,  sir,  I  will  come  back  as  your  wife,  and  be  the  head 
of  the  home,  or  I  will  not  come  back  at  all.'  He  says,  Ton 
don't  know  as  much  about  running  the  home  as  my  girls  do. 
Ton  know  how  to  run  your  home,  but  not  mine.'  I  said, 
'What  do  you  want?'  He  said,  'I  came  to  see  how  you  were 
making  it*  I  says,  'I  am  working  every  day.'  He  said, 
'Where,  here  at  home?  I  says,  'No,  I  am  going  out,  and 
working  by  the  day.  I  must  live,  and  I  must  make  money 
to  live  on.'  'Well,'  he  says,  'you  come  back  as  one  of  the 
girls.'  I  says,  'No,  sir,  if  I  come  back,  I  will  go  back  as 
your  wife.'  He  wanted  to  know  what  kind  of  an  answer  I 
would  give  him,  and  I  said,  'I  will  think  about  it.' " 

This  conversation  occurred  about  the  11th  or  12th  of 
February,  1918.  No  further  communication  occurred  be- 
tween the  parties.  This  action  was  begun  on  the  8th  of 
April,  1918.  Her  home,  at  the  time,  was  about  two  blocks 
south  and  one-half  block  west  of  the  defendant's  home  in 
Rockwell  City.  So  it  is  apparent  that  these  parties  had 
lived  apart,  in  separate  homes,  without  marital  relation- 
ship, for  more  than  two  years  before  this  action  was  com- 
menced. The  plaintiff  claims  that  the  defendant  deserted 
her,  and  the  defendant  claims  that  she  deserted  him. 

This  brings  us  to  a  consideration  of  the  evidence  bear- 
ing upon  the  causes  which  led  to  the  separation.  As  we 
have  said  before,  there  was  nothing  in  the  conduct  of  either 

that  would  justify  a  court  in  granting  a 
1  ^undiVdeBer.   le?al  separation.    Married  people,  however, 

necnes88^1.fUlneS8  may  Uve  aPart  M  they  *igh  to  do  SO.     This, 

however,  does  not  lay  the  foundation  for  a 
divorce  on  the  ground  of  desertion,  no  matter  how  long  con- 
tinued. The  wording  of  the  statute  is  specific,  and  the  par- 
ty seeking  a  divorce  upon  the  ground  of  desertion  must 
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bring  himself  within  the  provision  of  the  statute.     The 

wording  of  the  statute  is: 

"When  he  willfully  deserts  his  wife  and  absents  him- 
self without  a  reasonable  cause  for  the  space  of  two  years." 
Section  3174,  Code,  1897. 

The  testimony  as  to  the  immediate  cause  of  the  separa- 
tion, as  to  why  she  left  his  home,  on  the  farm  and  moved  to 
Rockwell  City  to  a  home  of  her  own,  is  best  stated  in  the 
language  of  the  parties.  She  testifies  that  the  defendant 
said,  in  February,  1916: 

"'I  see  that  you  and  Sue  [meaning  the  daughter  who 
was  living  at  home]  cannot  get  along,  and  you  had  better 
go.  You  and  Sue  both  have  been  running  a  house  so  long 
that  you  each  still  want  to  be  boss,  and  one  will  not  give 
in  for  the  other;  and  you  won't  give  in,  so  the  best  thing 
you  can  do  is  to  pack  up  your  things  and- 1  will  haul  you 
back  to  Rockwell  City.'  I  said,  'I  hate  to  go  back  and  face 
my  friends  again.1  He  said,  'It  isn't  any  worse  for  you 
than  for  me.'  I  said,  'I  will  have  to  work  again,  and  work 
by  the  day/  and  he  said,  'I  will  give  you  $500,  and  that 
will  help  a  little.'  This  he  never  did.  When  he  said,  1  see 
you  and  Sue  cannot  get  along  together,'  I  said,  *Yes,  sir.' 
When  he  said,  'I  think  you  better  go.'  I  said,  <Yes,  sir.' 
When  he  said,  *I  will  haul  your  things  back  to 
Rockwell  City,'  I  said,  *Yes,  sir.'  I  told  him  I 
didn't  like  to  go  back  and  face  my  friends  and  hard 
work.  He  said  he  didn't  think  things  would  turn  out  like 
this,  and  that  was  the  end  of  the  conversation.  I  cried 
a  little.  This  was  all  that  was  said  between  Mr.  Fagan 
and  myself.  We  slept  together  that  night.  Didn't  men- 
tion it  afterwards.  I  started  to  make  arrangements  to 
leave.  This  was  about  the  time  he  said  Sue  and  I  could 
not  get  along,  and  I  had  better  pack  up  and  go.  The  next 
day,  when  I  asked  him  to  take  my  goods  back  to  Rockwell 
City,  he  said  that  he  would  not  do  it,  but  that  he  would  get 
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some  of  the  neighbors.  He;didn't  say  anything  about  my 
not  going.  He  afterwards  said  he  would  not  move  me.  I 
had  other  parties  move  me.  I  went  down  and  helped  load 
the  goods.    Defendant  made  no  objection." 

The  defendant's  testimony  on  this  point  is : 

"I  said  this  to  her:  'Now,  Jennie,  if  you  are  tired  of 
staying  with  me,  and  don't  want  to  stay,  and  if  you  do  go, 
whenever  you  get  tired  staying  there,  you  can  come  back/  * 
I  didn't  say  to  her  'If  you  are  tired  of  staying  here  you 
can  go.'  If  she  wanted  to  leave,  that  was  her  idea.  I  didn't 
consider  that  it  was  improper  conduct  towards  her  not  to 
interfere.  I  think  it  was  my  place,  if  she  was  tired  staying 
out  there  and  wanted  to  go,  I  thought  she  could  go.  I  told 
her  son,  when  he  got  tired  of  staying  he  could  go;  but  I 
wanted  her  to  stay  as  long  as  she  would  stay  and  could 
stay.  I  couldn't  do  anything  else  if  she  was  bound  to  go. 
I  don't  think  I  told  her  that  I  didn't  want  her  to  leave.  I 
don't  know  that  I  ever  protested  against  her  leaving." 

He  further  testified,  in  one  place : 

"The  first  few  days  before  she  left,  she  acted  kind  of 
mean,  and  I  thought  she  was  trying  to  do  something  so  that 
I  would  do  something  to  her,  but  I  didn't  do  it.  I  kept 
in  as  good  a  humor  as  I  could,  and  I  told  her  before  she 
left  that  I  didn't  think  she  ought  to  be  the  head  of  the 
house,  the  way  she  was  acting,  and  I  said,  'As  long  as  you 
don't  act  as  you  should,  I  think  Sue  should  run  the  house.' 
That  was  a  day  or  two  before  she  left.  I  didn't  tell  her 
to  leave.  Sue  was  22  years  old  at  the  time,  and  had  kept 
the  house  since  her  mother  died.  My  wife  died  10  years  ago. 
Sue  had  charge  for  3  or  &  years,  after  the  elder  girls  got 
married.  One  morning  before  she  got  up,  she  says,  'Will 
you  move  me  back  to  town?'  and  I  says,  'Sure  I4 will,  if  you 
are  tired  of  staying  here.  I  will  move  your  things  to  town.' 
After  thinking  it  ovei;,  I  told  her  I  would  not ;  that  I  had 
moved  her  things  out  there  in  good  faith,  and  that  if  she 
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wanted  them  moved  back,  she  would  have  to  take  them. 

I  never  told  her  she  wasn't  boss  in  the  house  until  a  few 
days  before  she  left,  and  then  I  made  some  remark.  I 
don't  remember  what  it  was."   . 

We  think  this  record  shows  that  the  plaintiff  was  dis- 
satisfied with  the  home  life  as  a  member  of  defendant's 
family.  It"  appears  the  defendant  was  dissatisfied  with  the 
home  life,  due  to  the  jealous  rivalry  between  his  daughter 
and  his  wife.  In  some  parts  of  defendant's  testimony,  he 
denies  that  he  wanted  the  plaintiff  to  leave  the  home.  In 
other  parts,  he  seemed  to  concede  that  it  was,  in  his  mind, 
the  best  solution  of  an  unfortunate  condition.  If  the  sepa- 
ration was  mutually  agreed  upon,  neither  can  invoke  the  , 

statute  until  at  least  some  attempt  is  made  j 

2*  ground?:1  deser-  to  renew  the  marital  relation.    If  defendant  j 

to°nBePSratef ?£  consented  to  the  plaintiff's  separation  from 
marttai0 ^rl&ttongk™*  he  cannot,  without  having  made  re- 
y  quest  for  her  return,  predicate  desertion 

upon  the  fact  of  absence,  and  the  two  years  would  not  start  f 

to  run  until  such  request  is  made  and  refused.  If  plain- 
tiff separated  herself,  without  legal  cause, 'from  the  defend- 
ant, she  cannot  charge  him  with  desertion,  without  having 
made  some  reasonable  effort  or  offer  to  return  and  renew 
marital  relations.  The  years  they  lived  apart  by  mutual 
consent  could  not  be  tacked  on,  to  make  the  statutory 
period.  The  duties  of  the  marital  relationship  are  recipro- 
cal, and  the  rule  that  bars  the  husband  from  seeking  a  di- 
vorce on  the  ground  of  desertion,  where  the  separation  is 
with  his  consent,  until  he  has  made  some  offer  of  reconcilia- 
tion and  some  request  for  a  return,  is  equally  binding  on 
the  wife,  when,  by  mutual  consent,  they  separated,  and  she 
makes  no  offer  of  reconciliation  and  no  request  to  be  per- 
mitted to  return.  When  such  request  is  made  and  refused, 
then,  for  the  first  time,  the  statutory  period  begins  to  run. 
See  Day  v.  Day,  84  Iowa  221;   McElhaney  v.  McElhaney, 
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125  Iowa  279;  Seeds  v.  Seeds,  139  Iowa  717;  Arment  v. 
Arment,  154  Iowa  573 ;  Tallmon  v.  Tallmon,  166  Iowa  370 ; 
Tipton  v.  Tipton,  169  Iowa  182. 

What  caused  the  separation  must  be  judged  by  what 
transpired  prior  to  the  separation.  Neither  had  ground  for 
a  legal  separation  at  the  time  the  actual  separation  took 

place.  The  real  disturbing  influence  was 
s.  husband  and      the  fact  that  the  plaintiff  conceived  the  no- 

wipi:  mutual 

rights,  duties,      tion  that  the  daughter,  Sue,  assumed  too 

etc. :   interfer-  ' 

ence  of  children  much  authority  in  the  household  and  was 

in  family  man-  ^ 

agement.  backed  by  the  defendant;    that  her  right- 

ful place  as  wife  had  been  usurped  by  the 
daughter,  Sue.  No  doubt  this  defendant  was  fond  of  his 
daughter  Sue.  She  had  been  a  good  daughter,  and  helpful 
to  him  during  the  years  when  he  was  a  widower,  and  out  of 
this  relation  grew  the  embarrassment  which  caused  him 
to  open  the  door  for  his  wife's  departure.  We  must  assume 
that,  legally,  the  wife  had  the  first  place  in  the  home,  so  far 
as  its  management  and  control  were  concerned, — that  is, 
first  as  to  the  children;  and  we  must  assume  that  it  was 
the  duty  of  the  husband,  when  appealed  to,  to  recognize 
this  right ;  and  we  may  assume  that,  if  the  conduct  of  the 
children  had  been  such  as  to  interfere  with  the  plaintiff's 
sovereignty  over  the  home,  it  was  his  duty  to  speak  in  her 
behalf,  and  to  secure  to  her  that  recognition  to  which  she 

was  legally  entitled.  The  interference  with 
4.  divorce:  her  sovereignty  was  real  to  her.     She  felt 

grounds:    deser-  °     ^ 

tion :  evidence,    that  her  prerogatives  as  wife  were  being  in- 
terfered with.    He  knew  she  felt  that  they 

were.    He  knew  that  she  was  dissatisfied  with  the  condi- 

« 

tions  that  existed  in  the  home,  and  he  did  not  try  to  correct 
them.  He  may  have  felt  that  her  feeling  was  without  jus- 
tification. It  may  have  been,  in  fact,  without  justification. 
Yet  it  existed,  and  this  feeling  on  her  part  disturbed  the 
mind  of  the  defendant ;  for  he,  no  doubt,  loved  his  children, 
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and  desired  that  they  have  comfortable  entertainment  in 
his  home.  He  had  a  foreboding  of  strife  between  the  wife 
and  his  daughter  Sue.  He  so  expresses  himself  in  his  con- 
versation with  the  wife,  when  he  said : 

"You  better  go.  I  don't  think  you  ought  to  be  the 
head  of  the  house,  the  way  you  are  acting.  As  long  as  you 
don't  act  as  you  should,  I  think  Sue  should  run  the  house.,, 

There  was  but  one  inference  that  she  could  legitimately 
draw  from  this,  and  that  is  that  he  desired  her  to  leave; 
to  leave  Sue  in  the  charge  and  management  of  his  home. 
She  went  because  he  told  her  to.  He  agreed  first  to  carry 
her  stuff  to  her  former  home  in  Rockwell  City;  agreed  to 
pay  her  $500;  but  when  she  left,  he  refused  to  do  either. 
He  immediately  published  the  notice  hereinbefore  set  out; 
neglected  to  have  anything  further  to  do  with  her;  neg- 
lected to  make  any  provision  for  her  support ;  neither  con- 
tributed nor  offered  to  contribute  anything  to  that  end; 
and  finally,  when  she  proposed  returning,  told  her  she 
could  come  back  "as  one  of  the  girls."  It  is  evident,  then, 
that,  when  he  told  her  to  go,  and  she  did  go,  it  was  his 
purpose  that  she  should  not  return  as  his  wife.  His  con- 
duct in  publishing  the  notice  emphasizes  that  fact.  His 
neglect  to  visit  her  shows  a  purpose  to  permanently  alienate 
himself  from  her,  to  no  longer  treat  her  as  his  wife.  It  is 
clear  in  this  record  that  she  preferred  to  have  matters  cor- 
rected at  home.  It  is  clear  that  he  refused  to  make  any 
effort  to  correct  matters  at  home.  It  is  clear  that  he  pre- 
ferred to  have  her  go,  and  leave  him  in  the  quietude  of  his 
home,  with  his  daughters.  His  whole  conduct  makes  mani- 
fest a  purpose  on  his  part  to  permanently  separate  himself 
from  all  the  duties  and  obligations,  contractual  and  other- 
wise, that  rested  upon  him  as  the  husband  of  this  woman. 
That  mental  attitude  he  maintained  for  two  years.  That 
mental  attitude  found  expression  in  the  last  meeting  be- 
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fore  these  proceedings  were  begun.     The 
5.  divoecjb  :  state  of  his  mind  at  the  time  of  the  separa- 

grounds:    deser-   • 

tion:  eyidence.    tion  could  not  have  been  made  plainer  had 

he  said : 
"I  find  you  ak  disturbing  element  in  my  home.  My 
daughter  for  years  has  been  my  companion  and  my  home- 
keeper.  You  came  into  the  home  on  my  invitation,  and  now 
seek  to  disturb  the  pleasant  relations  between  me  and  my 
daughter.  You  seek  to  disturb  the  quietude  of  the  home. 
There  cannot  be  two  heads  to  this  family.  If  you  cannot 
submit  to  my  daughter's  domination,  you  better  go.  I  will 
make  no  provision  for  you  after  you  have  gone.  I  will  not 
contribute  anything  to  your  support.  I  will  deny  the  right 
to  others  to  contribute  to  your  support  on  my  credit.  I 
will  not  visit  you.  I  will  hot  have  anything  further  to  do 
with  you,  based  on  any  marital  relationship.  You  can  re- 
turn, but  only  as  one  of  my  daughters  can  return.  You  can 
have  a  place  in  my  home,  but  not  as  my  wife.  I  recognize 
no  other  obligation  to  you  than  that  which  the  law  im- 
poses on  me,  to  give  you  support  in  my  own 
e.  divobod  :  family,    f  do  not  recognize  your  rights  as 

grounds:    deser-  *  *  ° 

tion:  evidence,    wife.     I   recognize  only  my  obligation  to 

give  you  support  while  you  remain  in  my 
home." 

He  attached  a  condition  to  her  return  which  no  self- 
respecting  wife  could  entertain;  not  a  good-faith  offer  to 
take  her  back  into  his  home,  after  sending  her  off,  penniless 
and  alone. 

On  the  whole  record,  we  think  the  court  appealed  from 
was  right  in  its  decree,  and  its  judgment  is — Affirmed. 


Ladd,  0.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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Charles  Haman  et  al.,  Appellees,  v.  W.  A.  Preston,  Execu- 
tor, et  al.,  Appellants. 

NEW  TRIAL:    Proceedings  to  Procure— Amendment  to  Motion.  Sec. 

1  3756,  Code,  1897,  requires  a  motion  for  a  new  trial  to  be  filed 
within  three  days  after  the  verdict,  unless  the  time  is  extended 
by  the  court;  and  an  amendment  to  a  motion  for  a  new  trial 
filed  after  that  time  will  not  be  permitted,  except  where  ger- 
mane and  pertinent  to  the  object  and  purpose  of  the  original 
motion. 

NEW  TBIAL:    Proceedings  to  Procure— Amendment  to  Motion — Ex- 

2  ceptions  to  Instructions.  The  provision  of  the  statute  permit- 
ting exceptions  to  instructions  to  be  included  in  a  motion  for 
new  trial  does  not  contemplate  that  the  same  may  be  filed  in 
an  amendment  to  such  motion  after  the  time  allowed  by  the 
statute. 

NEW  TBIAL:    Proceedings  to  Procure— Amendment  to  Motion — Ex- 

3  ceptions  to  Instructions.  In  an  action  tried  while  Sec.  3705-a, 
Code  Supp.,  1913,  was  still  in  force,  an  amendment  to  the  mo- 
tion for  new  trial,  filed  after  the  time  allowed  for  filing  of 
original  motion,  and  not  purporting  to  amend  the  original 
motion,  and  consisting  only  of  exceptions  to  Instructions  given 
and  to  refusal  of  the  court  to  give  certain  requested  instructions, 
which  exceptions  were  not  included  in  the  motion  for  new  trial, 
was  not  germane  to  any  matter  contained  in  the  original  motion, 
and  was  properly  stricken. 

APPEAL  AND  ERROR:     Review— Harmless  Error— Requested  In- 

4  structions  Covered  by  Other  Instructions.  The  refusal  to  give 
a  requested  instruction  held  not  prejudicial  to  the  defendant, 
where  a  paragraph  of  the  charge  given  covered  the  same  point, 
and  was  as  favorable  to  defendant  as  his  requested  instruction. 

TRIAL:   Instructions — Undue  Emphasis — Argumentative  Instructions. 

5  Instructions  which  were  argumentative  in  part,  and  gave  im- 
proper emphasis  to  certain  parts  of  the  evidence,  held  to  have 
been  properly  refused.- 

WILLS:    Undue  Influence— Question  of  Fact.    Evidence  reviewed, 

6  in  an  action  to  set  aside  an  item  of  a  will  on  the  ground  of 
undue  influence  by  the  legatee's  husband,  who  had  been  the 
testatrix's  attorney  and  confidential  adviser,  and  had  drawn 
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and  witnessed  the  will,  and  held  that  the  question  of  undue 
Influence  was  one  for  the  jury,  and  that  direct  evidence  thereof 
was  not  necessary. 

WILIJ3:    Undue  Influence— Attorney  Drawing  Will — Husband  of  Ben- 

7  efldary — Presumptions.  Courts  will  look  with  disfavor  upon 
transactions  between  an  attorney  and  client  which  result  in  sub- 
stantial advantage  to  the  attorney  or  other  persons  In  fiduciary 
relations;  and  while  the  relation  of  attorney  and  client  is 
not  sufficient,  alone,  to  set  aside  a  will  drawn  by  the  attorney, 

.  yet  the  same  may,  when  considered  with  other  facts  and  cir- 
cumstances, justify  setting  aside  such  a  will  resulting  in  the 
attorney's  substantial  advantage,  although  no  direct  evidence 
of  misconduct  on  his  part  is  shown. 

TBIAL:    Argument  and  Conduct  of  Counsel— Discretion  of  Court 

8  The  Supreme  Court  is  not  inclined  to  reverse  judgment  for  the 
alleged  misconduct  of  counsel  during  the  argument,  where  the 
presiding  judge  was  present  during  the  argument,  and  in  a 
better  position  to  judge  the  effect  thereof  than  the  Supreme 
Court  . 

Appeal  from  Clayton  District  Court. — A.  N.  Hobson,  Judge. 

September  16,  1919. 

Action  brought  after  the  will  of  Dorothea  Gorts  wag 
admitted  to  probate,  to  set  aside  Item  10  thereof,  upon  the 
ground  of  undue  influence  inducing  the  execution  thereof. 
There  was  a  verdict  in  favor  of  plaintiff,  and  defendants  ap- 
peal.—Affirmed. 

V.  T.  Price,  W.  C.  Lewis,  and  W.  A.  Preston,  for  appel- 
lants. 

D.  D.  Murphy  &  Son,  for  appellees. 

Stevens,  J. — It  is  the  claim  of  plaintiffs  that  the  de- 
fendant W.  A.  Preston,  who  wrote  the  will  and  signed  same 
as  a  witness,  was,  at  the  time  and  long  prior  thereto,  the 
attorney  and  confidential  adviser  of  testatrix,  and  that  he, 
by  undue  influence,  induced  her  to  execute  Item  10  thereof, 
naming  his  wife  as  sole  residuary  legatee.    These  allega- 
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tions  present  the  only  issue  of  fact  submitted  to  the  jury. 

One  of  the  principal  grounds  relied  upon  by  appellants 
for  reversal  is  that  the  verdict  is  not  supported  by,  and  is 
contrary  to,  the  evidence;  but,  before  proceeding  to  a  dis- 
cussion of  this  contention,  we  will  dispose  of  some  of  the 
other  questions  raised  by  counsel. 

I.  Complaint  is  made  in  argument  of  certain  of  the 
court's  instructions  to  which  no  exception  was  taken  before 
the  case  was  submitted  to  the  jury.    The  case  was  tried  in 

April,  1917,  before  Chapter  24,  Acts  of  the 
*•  *5Ji!Ldf IAL :       Thirty-Seventh   General    Assembly,   repeal- 

aSSdment  to     ing  Section  3705"a  °'  tte  Supplement  to  the 
motion.  Code,  1913,  went  into  effect.    The  time  for 

filing  a  motion  for  new  trial  was,  by  consent 
of  counsel,  extended  by  the  court,  and  the  motion  was  filed 
within  the  time  allowed.  The  only  reference  to  the  instruc- 
tions  in  this  motion  is  to  Instruction  No.  11,  and  is  as  fol- 
lows: "The  court  erred  in  giving  the  eleventh  instruction 
on  its  own  motion  to  the  jury."  The  original  motion  was 
filed  on  May  10,  1917;  and,  on  November  13th  following, 
which  was  before  final  argument,  an  amendment  thereto 
was  .filed  without  leave  of  court,  in  which  numerous  excep- 
tions and  objections  are  urged  to  Instruction  No.  11.  The 
amendment  was  supported  by  affidavits  of  counsel,  excus- 
ing their  failure  to  except  to  the  instructions  before  the 
case  was  submitted  to  the  jury.  Upon  motion  of  counsel  for 
plaintiff,  the  amendment  was  stricken  from  the,  flies.  The 
request  of  counsel  for  appellant,  made  at  the  time  the  court 
ruled  on  the  motion  to  strike,  for  permission  to  file  the 
same/ was  denied.  Section  3756  of  the  Code  requires  a  mo- 
tion for  new  trial  to  be  filed  within  three  days  after  ver- 
dict, except  when  based  upon  certain  grounds  not  involved 
in  the  present  motion,  unless  the  court  for  good  cause  ex- 
tends the  time  therefor.    The  rule  that  amendments  to  a 
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motion  fop  new  trial  filed  after*  the  time 
2*  cfiedin*1^  «£"  Prov*ded  by  statute  or  allowed  by  the  court 
Sent  to^otton :  wil1  be  permitted  only  ¥when  germane  and 
fn»Sictfons*0      proper  to  the  object  and  purpose  of  the  orig- 
inal motion  is  settled  by  numerous  decisions 
of  this  court.    Button  v.  Sewers,  89  Iowa  302;    Quth  v. 
Bell,  153  Iowa  511;  Wiar  v.  Wabash  R.  Co.,  162  Iowa  702; 
Hall%  v.  Feagms,  169  Iowa  495 ;  Reed  v.  Wellsburg,  179 
Iowa  593. 

Section  3705-a  of  the  1913  Supplement  to  the  Code 
specifically  required  that: 

"AH  objections  or  exceptions  thereto  must  be  made  be- 
fore the  instructions  are  read  to  the  jury  and  must  point 
out  the  grounds  thereof  specifically  and  with  reasonable 

exactness;  but  upon  a  showing  in  a  motion 
s.  new  tbial  :        for  a  new  trial  that  an  error  in  such  in- 

proceedings   £> 

procure:  structions  was  not  discovered  by  the  party 

amendment  to 

motion :  claiming  the  error  at  the  time  of  trial,  such 

exceptions  to  °  7 

instructions.        objections  or  exceptions  may  be  made  in 

the  same  manner  in  such  motion  for  a  new 
trial  and  no  other  objection  or  exception  to  the  instruc- 
tions shall  be  considered  by  the  Supreme  Court  on  appeal, 
except  those  made  as  above  provided.  The  objections  or 
exceptions  must  point  out  specifically  the  exact  grounds 
thereof,  and  no  other  objections  o£  exceptions  shall  be  con- 
sidered by  the  trial  court  upon  motion  for  a  new  trial  or 
otherwise,  or  by  the  Supreme  Court  upon  appeal." 

Under  the  statute  (Section  3709  of  the  Code)  relat- 
ing to  exceptions  to  instructions,  as  it  was  prior  to  the 
enactment  of  Section  3705-a,  exceptions  must  be  taken 
within  three  days  after  the  verdict,  and  might  be  included  in 
a  motion  for  new  trial.  Exceptions  not  taken  within  the 
time  allowed  were  not  considered  upon  appeal.  Harrison 
v.  Charlton,  42  Iowa  573 ;  Bailey  v.  Anderson,  61  Iowa  749 ; 
Eivaldt  v.  Farloto,  62  Iowa  212;   Maxon  v.  Chicago,  M.  d 
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St.  P.  R.  Co.,  67  Iowa  226;  Robinson  v.  Lirm  County,  71 
Iowa  224.  Extension  of  time  in  which  to  file  a  motion  for 
new  trial  has  beer  ^jjdjipt  "to  extetid  the  time  within  which 
to  except  to  the  instructions.  Bush  v.  Nichols,  77  Iowa  171 ; 
Clark  v.  Reiniger,  66  Iowa  507;  Harrison  v.  Charlton, 
supra ;  Bailey  v.  Anderson,  supra. 

The  amendment  which,  as  before  stated,  was  filed  sever- 
al months  after  the  time  allowed  by  the  court  for  filing  the 
original  motion  for  a  new  trial,  contained  a  series  of  sep- 
arately numbered  exceptions  to  Instruction  No.  11,  none 
of  which  are  in  any  way  referred  to  or  included  in  the  origi- 
nal motion,  which  presented  no  objection  or  exception  to 
that  instruction  that  could  be  considered  by  the  court  for 
any  purpose.  Whether  exceptions  under  the  statute  made 
in  a  motion  for  new  trial  be  treated  as  a  part  of  such  mo- 
tion and  subject  to  the  same  rules  relating  to  amendments 
or  not,  no  exceptions  were  contained  in  the  original  mo- 
tion, and  could  not,  therefore,  be  supplemented  by  an 
amendment  thereto.  The  provision  of  the  statute  permit- 
ting exceptions  to  be  included  in  a  motion  for  new  trial 
does  not  contemplate  that  same  may  be  filed  in  an  amend- 
ment to  such  motion  after  the  time  allowed  by  statute. 
The  amendment  filed  November  13,  1917,  did  not,  in  fact, 
purport  to  amend  the  original  motion,  but  consisted  only  of 
exceptions  to  instructions  given,  and  to  the  refusal  of  the 
court  to  give  certain  requested  instructions.  The  excep- 
tions were  not,  therefore,  taken  before  the  instructions  were 
read  to  the  jury,  nor  were  they  included  in  the  motion  for 
new  trial,  nor  was  the  amendment  germane  to  any  matter 
contained  in  the  original  motion;  and,  therefore,  the  mo- 
tion to  strike  was  properly  sustained. 

II.  Numerous  instructions  requested  by  counsel  for 
defendant  were  refused  by  the  court.  The  first  of  these  in- 
structions might  well  have  been  given ;  but  Paragraph  9  of 
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the  court's  charge  covered  the  point,  and 

4'  iun7reiiew :ER"  was  not  *ess  *  avoraMe  *°  ^e  defendant  than 
JlJJJm  f£or :  the  offered  instruction ;   and,  therefore,  no 

«SCbyn5thSv"  prejudice  followed  the  refusal  to  give  the 
instructions.       game      The    remaining   instructions   were 

argumentative  in  character,  gave  improper 
emphasis  to  certain  parts  of  the  evidence,  and  could  not 
properly  have  been  given  in  the  form  presented.  The  court's 
charge,  in  any  event,  sufficiently  covered  the  thought  of 

most  of  the  requested  instructions. 

5'  Sons^  :undtnic~  ***#    Objection  to  a  certain  question 

m^tJtiv"?"      propounded  by  his  counsel  to  the  defendant 
structions.  Preston,  that  the  witness  was  incompetent 

under  Section  4604  of  the  Code,  was  made 
and  sustained  after  the  witness  had  answered.  No  request 
was  made  that  the  answer  be  stricken.  Counsel  for  appel- 
lant argues  that  the  question  sought  to  elicit  a  conversa- 
tion between  Preston  and  deceased  which  had  been  gone 
into  by  counsel  for  plaintiff,  upon  cross-examination.  The 
record,  however,  does  not  bear  out  the  claim  of  counsel,  and 
the  objection  appears  to  have  been  properly  sustained. 

IV.  A  motion  for  a  directed  verdict  was  offered  by 
counsel  for  appellant  at  the  close  of  plaintiff's  evidence, 
and  overruled.    It  is  now  claimed  that  the  motion  should 

have  been  sustained,  and  that  the  verdict  of 
e.  wills  :  undue    the  jury  is  without  support  in  the  evidence. 

influence:  ques- 

tion  of  fact.  Testatrix,   at   the   time  of  her  death, 

which  occurred  about  a  week  after  the  will 
in  controversy  was  executed,  was  a  widow,  about  77  years 
of  age,  and  had  been  sick  since  the  16th  of  January  pre- 
ceding. The  exact  nature  of  her  illness  is  not  shown,  but 
her  eyesight  was  affected  thereby,  and  she  suffered  con- 
siderable pain  in  the  head.  She  was  German,  and  appears 
to  have  spoken  English  indifferently,  and  preferred  to  con- 
verse in  German.    Her  first  will  was  executed  January  20, 

Vol.   186    Ia.— 82. 
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1916,  and  both  wills  were  prepared  and  also  signed  by  the 
defendant  as  a  witness.  Mr.  Preston  has  been  a  member 
of  the  bar  of  Clayton  County  for,more  than  40  years,  and 
for  many  years  served  testatrix  and  her  husband  as  legal  ad- 
viser and  attorney.  The  relations  between  them  were  very 
friendly,  and  defendant  performed  numerous  acts  of  kind- 
ness for  both  of  them,  as  well  as  professional  services  for 
which  he  was  paid  little  compensation.  There  is  no  direct 
evidence  of  fraud  or  undue  influence  on  the  part  of  Prea- 
ton  to  induce  testatrix  to  name  his  wife  as  the  sole  resid- 
uary legatee  of  her  estate.  The  evidence  tended  to  show 
that  testatrix  sent  for  defendant  and  requested  him  to 
write  both  wills,  which  he  did ;  that  she  requested  that  cer- 
tain neighbors  be  called  in  to  sign  the  first  will  as  witnesses, 
but  that  defendant  told  her  that  would  be  unnecessary; 
that  neither  instrument  was  read  to  her  immediately  before 
signing.  The  evidence  does  not,  however,  show  affirmative- 
ly that  they  had  not  been  previously  read  to  her,  and  does 
show  that  she  stated,  at  the  time  the  first  will  was  executed, 
that  she  knew  its  contents.  The  clause  naming  Julia  Pres- 
ton as  residuary  legatee  was  identical  in  the  two  wills. 
Two  of  the  plaintiffs  named  as  beneficiaries  are  nieces  of 
testatrix,  while  the  other  beneficiaries  named  are  friends, 
who  appear  to  have  been  more  or  less  kind  and  helpful  to 
their  benefactor.  There  was  also  evidence  from  which 
the  jury  may  well  have  found  that  testatrix  had,  on  oc- 
casions, said  that  she  intended  to  reward  Preston  for  his 
professional  services  and  kindness. 

It  appears,  also,  that  he  had  received  but  meager  com- 
pensation for  his  professional  services  prior  to  January 
20th,  on  which  date  deceased  assigned  and  delivered  to  him 
a  note  and  mortgage  for  $66(5.  which  was  retained  by  de- 
fendant. At  the  time  this  mortgage  was  assigned  to  Pres- 
ton,  testatrix  stated  that  he  had  done  her  business  for 
years,  had  not  been  paid  therefor,  and  she  wanted  to  give 
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him  something  for  his  work.  Julia  Preston,  as  a  neighbor, 
had  also  been  kind  to  testatrix  and  her  husband,  and  this 
is  given  in  the  will  as  a  reason  for  the  bequest.  The  es- 
tate was  valued  at  something  less  than  $6,000,  more  than 
one  half  of  which,  after  paying  all  specific  bequests,  and 
inheritance  tax,  would,  under  the  residuary  clause  of  the 
will,  pass  to  Mrs.  Preston. 

Other  facts  and  circumstances  appear  in  the  evidence, 
but  we  do  not  deem  it  necessary  to  refer  thereto  in  greater 
detail.  The  relation  between  testatrix  and  the  defendant 
W.  A.  Preston,  the  husband  of  his  codefendant,  Julia  Pres- 
ton,  at  the  time  of  the  execution  of  both  wills  and  long  prior 
thereto,  was  that  of  attorney  and  client.  Both  wills  were 
signed  by  him  as  a  witness.  He  is  named  as  executor,  and 
was  in  possession  of  the  will  in  controversy  from  the  time  it 
was  executed  until  it  was  filed  for  probate.  These  facts  and 
circumstances  cast  some  suspicions  upon  the  transaction, 
and,  under  our  holding  in  Qraham  v.  Cowrtright,  180  Iowa 
394,  Liddle  v.  Salter,  180  Iowa  840,  Hull  v.  Mitchell,  181 
Iowa  51,  and  cases  therein  cited,  were  sufficient  to  require 
the  submission  to  the  jury  of  the  question  of  undue  influ- 
ence.   Direct  evidence  thereof  was  not  necessary.    Courts 

look  with  disfavor  upon  transactions  be- 
7.  wills  :  undue     tween  attorney  and  client,  and  other  per- 

influeDce:  attor-  *>  '  r 

wiu  ?  hnjjjj&d     sons  occupying  close  confidential  relations, 
presunfpttmS :    ^ich  result  in   substantial  advantage  to 

the  attorney  or  other  fiduciary;  and,  while 
the  relationship  of  attorney  and  client  is  not  alone  suffi- 
cient, yet,  when  considered  in  connection  with  other  facts 
and  circumstances,  even  though  no  direct  evidence  of  mis- 
conduct on  the  part  of  the  attorney  is  offered,  it  may  jus- 
tify setting  aside  the  instrument.  While,  in  this  case, 
the  property  was  given  to  the  wife  of  the  attorney,  all  of 
the  transactions  were  had  with  him.    It  is  our  conclusion, 


>> 
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therefore,  that  the  motion  to  direct  a  verdict,  and  also  the 
motion  for  a  new  trial,  were  properly  overruled. 

V.  Misconduct  of  counsel  for  plaintiff  in  argument  to 
the  jury  is  also  alleged  as  one  of  the  grounds  for  a  new 
trial.     The  remarks  of  counsel  were  taken  down  by  the 

reporter,  and  proper  objection  thereto  was 
8.  trial:  argu-      made  by  defendant's  counsel  at  the  time. 

ment  and  con- 
duct of  counsel :  Any  prejudice  that  might  otherwise  have 

discretion  of  *  ° 

court.  resulted  from   some  of  the  remarks  com- 

plained of  was  removed  by  oral  instruc- 
tions of  the  court  at  the  time.  It  is  claimed  by  counsel  for. 
appellee  that  much  of  the  argument  in  question  was  in 
reply  to  the  remarks  of  opposing  counsel.  The  presiding 
judge  was  present  during  the  argument,  and  was  in  a  bet- 
ter position  to  judge  of  the  effect  thereof  than  is  this 
court.  We  are  not  inclined  to  reverse  on  account  of  the 
alleged  misconduct  of  counsel.  Some  latitude  must  be  al- 
lowed to  counsel  in  argument,  although  great  care  should 
be  observed  to  avoid  improper  or  unwarranted  deductions 
from  the  evidence.  Upon  a  full  consideration  of  the  entire 
record,  we  are  of  the  opinion  that  no  cause  for  reversal  ap- 
pears therein,  and  the  judgment  of  the  court  below  is, 
therefore, — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


G.  G.  James,  Appellant,  v.  Herman  Grill,  Appellee. 

CONTRACTS:  Rescission — False  Representations.  A  written  con- 
tract  for  sale  of  paints,  providing  that  no  agreement  not  ex- 
pressed therein  should  be  recognized,  is  not  varied  by  plead- 
ing or  evidence  that  the  goods  were  sold  under  the  representa- 
tion that  they  were  first  class  and  merchantable,  and  that  the 
purchaser  was  induced  thereby  to  sign  the  said  contract,  and 
that,  after  the  said  goods  were  delivered,  and  a  portion  of 
the  shipment  opened  and  used,  they  were  found  to  be  utterly 
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worthless,  and  that  he  thereupon  offered  to  return  the  same 
to  the  seller. 

Appeal  from  Crawford  District  Court. — E.  G.  Albert, 

Judge. 

September  16,  1919. 

Action  to  recover  on  a  written  contract  for  the  sale 
of  paint.  Opinion  states  the  facts.  Judgment  for  the  de- 
fendant in  the  court  below.     Plaintiff  appeals. — Affirmed. 

Conner  &  Powers,  for  appellant. 

Shaw  Van  &  Shaw  Tan,  for  appellee. 

Gaynor,  J. — This  action  is  brought  to  recover  the  price 
of  certain  paints  sold  and  delivered  to  the  defendant  under 
a  written  contract,  as  follows : 

"Omaha,  Nebr.,  Aug.  24,  1914. 

"Great  Eastern  Oil  and  Paint  Company : 

"State  when  to  ship — At  once. 
"On R.  R.  via 

y2  bbl Ivory Red  Oil      @  ? 0.90  per  gal. 

y2  bbl Ivory White  Oil  @    1.25  per  gal. 

y2  bbl Ivory Slate  Oil   @    1.25  per  gal. 

1  bbl.  per  oil Oil  @    1.25  per  gal. 

Gal.  50c  for  can   ....  Oil  @  per  gal. 

5  gals  out  of  this  shipment  free  for  office. 

Date  Oct.  15th. 

5  gal.  cans  60c  extra ;  10  gal.  cans  75c  extra ;  f .  o.  b. 
Omaha. 

"Terms — Net  60  days,  or  2  per  cent,  for  cash  if  paid  in 
10  days  from  date  of  invoice. 

"This  order  is  taken  with  the  understanding  that  it  is 
positive  and  not  subject  to  change  or  countermand.  Any 
agreement  not  stated  on  this  order  will  not  be  recognized. 

"Signature— H.  Grill. 
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"R.  R.  Town — Denison. 

"P.  O.  Address — Denison,  Box  No.  . . . 

"County State,  Iowa. 

"W.  B.  Brace,  Salesman." 

The  answer  admits  the  giving  of  the  order  and  the  re- 
ceipt of  the  goods,  but  defensively  says  that,  at  the  time 
defendant  gave  the  order,  the  goods  were  represented  to 
him  by  the  salesman  of  the  seller  to  be  of  first-class  quality 
and  merchantable;  that  this  induced  him  to  sign  the  order; 
that,  after  said  goods  were  delivered,  and  a  portion  of  the 
shipment  opened  and  used,  he  found  that  said  goods  were 
utterly  worthless,  and  of  no  value  whatever;  that  he  no- 
tified the  seller  of  their  worthlessness,  and  offered  to  ship 
them  to  any  point  designated  by  the  seller. 

The  cause  was  tried  to  the  court,  without  a  jury.  The 
plaintiff  offered  in  evidence  the  contract  aforesaid,  and  then 
called  one  Walker  to  the  stand,  who  testified  that  he  was 
in  the  oil  business ;  that  he  had  known  the  defendant  in  a 
business  way  only,  possibly  two  or  three  years;  that  the 
Great  Eastern  Oil  &  Paint  Company  is  a  commercial  name, 
used  by  him  in  transacting  business, — simply  a  trade-name 
which  he  employed;  that  the  goods  ordered  were  shipped 
in  October,  1914;  that,  on  July  10,  1915,  the  account  was 
sold  and  transferred  to  this  plaintiff,  and  the  account  be- 
longs to  him.    He  further  testified  as  follows: 

"The  written  contract  signed  by  the  defendant  was 
taken  by  Mr.  Brace,  our  salesman.  He  took  the  order,  and 
it  was  accepted  by  me  at  my  office  in  Cleveland.  No  guar- 
anty of  the  goods  was  given,  and  none  mentioned  in  this 
contract.  Mr.  Grill  purchased  a  cheap  grade  of  paint,  agree* 
ing  to  pay  90c  a  gallon  for  one  of  the  half-barrels.  I 
would  have  preferred  selling  him  a  higher  grade  of  paint  at 
a  higher  price.  I  also  gave  him  a  five-gallon  can  of  Per- 
sian Varnish  free  of  charge." 

On  this,  plaintiff  rested  his  case. 
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Thereupon,  the  defendant,  over  the  objection  of 
plaintiff,  offered  and  introduced  the  following  testimony: 
That  his  business  is  lumber  and  paint  and  contract  work ; 
that  he  lived  in  Denison ;  that  he  had  been  in  business  there 
13  or  14  years.    He  testified,  also  : 

"I  met  a  traveling  salesman  by  the  name  of  Brace. 
I  ordered  the  bill  of  paint  from  him.  He  had  no  samples. 
Brace  said,  at  the  time,  that  the  paint  would  be  strictly 
linseed  oil  and  white  lead;  that  it  would  neither  fade  nor 
rub  off;  that  it  would  not  settle  in  the  bottom  of  the  bar- 
rel ;  and  that  the  paint  that  ran  out  of  the  top  of  the  bar- 
rel would  be  the  same  as  in  the  bottom.  I  signed  this  order 
upon  his  recommendation  of  the  paint." 

He  further  testified  that,  in  the  first  place,  there  was 
no  linseed  oil  in  the  paint, — not  strictly  linseed  oil,  only  a 
part  of  it ;   and  there  was  no  pure  lead  in  the  oil. 

"It  was  some  kind  of  white  paint.  I  wouldn't  know 
what  to  call  it.  Of  course,  I  am  not  a  painter;  but  you 
could  put  it  on  a  building  and  it  would  rub  off." 

He  was  asked : 

"Did  you  use  any  of  the  paint?  A.  Yes.  I  used  some 
of  it.  Q.  What  result  did  you  obtain?  A.  Poor  results. 
Q.  Did  you  notify  the  oil  company  of  the  character  of  the 
goods?  A.  Yes,  sir.  I  wrote  them  a  letter  regarding  the 
character  of  the  goods  and  notified  them.  I  kept  no  copy 
of  the  letter.  I  explained  to  the  company  what  the  paint 
was  and  how  the  paint  acted,  and  asked  where  I  should 
ship  it, — to  Cleveland  or  Omaha.  I  have  handled  paint  for 
many  years/' 

Certain  painters  were  called  who  had  used  the  paint  in 
question,,  and  they  testified  that  they  had  used  it,  and  that 
it  would  not  stand  the  test  of  weather;  that  they  examined 
the  paint  after  it  was  put  on,  and  that  it  would  scale  off; 
that  they  would  not  consider  it  good  paint ;  that  it  cracked 
and  fell  off,  after  it  was  there  a  little  while;   that  it  soon 
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faded.    This  is  practically  all  the  evidence  offered. 

At  the  conclusion  of  the  evidence,  the  court  entered  a 
Judgment  for  the  defendant,  dismissing  plaintiff's  petition. 
From  this,  plaintiff  appeals. 

The  reversal  points  urged  are:  That  the  court  erred 
in  admitting  the  testimony  of  the  defendant  as  to  repre- 
sentations made  by  the  agent  as  an  inducement  to  the  sign- 
ing of  the  order,  and  in  admitting  evidence  of  the  falsity  of 
the  same:  and  this  on  the  theory  that  those  representa- 
tions, if  made,  constituted  a  warranty ;  that  a  warranty  is 
a  contract;  that  the  contract  of  purchase  and  sale  was  in 
writing;  that  parol  evidence  to  vary  or  change  the  terms 
of  that  contract,  or  to  add  to  it,  is  incompetent ;  that  parol 
evidence  as  to  what  was  said  and  done  between  defendant 
and  the  agent  could  not  be  shown,  in  view  of  the  fact  that 
the  contract  actually  made  was  reduced  to  writing,  and 
that  there  was  a  provision  in  the  contract  that  no  agree- 
ment not  expressed  in  the  contract  should  be  recognized. 
Plaintiff's  contention  is  that  prior  or  contemporaneous 
declarations  or  understandings  are  merged  in  a  written 
contract,  and  direct  and  independent  extrinsic  evidence  is 
not,  in  an  action  at  law  and  in  the  absence  of  fraud,  ad- 
missible to  show  an  intention  different  from  that  contained 
in  the  instrument  itself;  that,  where  the  contract  is  reduced 
to  writing,  the  writing  speaks  for  itself,  and  in  the 
absence  of  fraud  or  mistake,  must  be  accepted  as  the  au- 
thoritative evidence  of  the  contract,  and  all  evidence  to 
change  or  alter  it  or  in  conflict  with  its  terms  is  inadmis- 
sible; that  a  written  agreement  between  the  parties  is  pre- 
sumed to  be  the  final  agreement,  and  any  prior  parol  agree- 
ment inconsistent  therewith  is  presumed  to  be  waived. 
These  propositions  of  law  are  sound.  In  Mast  d  Co.  v. 
Pearce  &  Cowam,,  58  Iowa  579,  this  court,  quoting  from 
Benjamin  on  Sales,  said: 

"Where  the  written  sale  contains  no  warranty,  or 
expresses  the  warranty  that  is  given  by  the  vendor,  parol 
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evidence  is  inadmissible  to  prove  the  existence  of  a  war- 
ranty in  the  former  case,  or  to  extend  it  in  the  latter  by 
inference  or  implication." 

This  court  further  quoted  with  approval  Judge  Par- 
sons' statement  in  his  work  on  contracts,  as  follows: 

"And  where  the  contract  of  sale  is  in  writing,  and  con- 
tains no  warranty,  then  parol  evidence  is  not  admissible  to 
add  a  warranty." 

What  was  there  said  was  again  recognized  and  em- 
phasised by  this  court  in  Electric  8.  B.  Co.  v.  Waterloo,  C. 
F.  d  N.  R.  Co.,  138  Iowa  369,  374,  saying : 

"We  feel  quite  sure  no  authority  can  be  found  holding 
a  contrary  doctrine." 

But  it  will  be  noted  in  this  case  that  the  defendant  does 
not  plead  a  warranty,  nor  does  he  seek  to  add  to  or  take 
from  the  contract  made.  He  simply  says  that  he  was  in- 
duced to  make  the  contract  by  representations  which  were 
untrue;  that,  when  the  goods  were  received  and  examined, 
he  found  that  the  representations  that  induced  him  to  make 
the  contract  were  not  true;  that  he  offered  to  return  the 
goods  to  the  plaintiff  as  soon  as  he  ascertained  the  fact. 
It  is  practically  saying  that  the  agent  of  plaintiff's  as- 
signor, by  a  false  representation  as  to  the  character  and 
quality  of  the  goods,  induced  him  to  make  the  contract; 
that  he  had  no  opportunity  to  examine  the  goods  before  he 
made  the  contract;  that  he  relied  upon  the  representations 
of  the  agent  that  the  goods  were  of  the  character  and  quali- 
ty stated,  and  was  induced  by  such  representations  to  enter 
into  the  contract;  that,  as  soon  as  he  discovered  that  the 
representations  were  not  true,  and  that  the  goods  were  not 
of  the  character  represented,  he  tendered  back  the  goods  to 
the  plaintiff.  Neither  the  pleading  nor  the  evidence  tends  to 
vary  the  terms  of  the  contract  as  entered  into.  The  de- 
fendant does  not  plead  any  additional  agreement.  He 
pleads  a  misrepresentation  as  to  the  character  of  the 
goods,  made  at  the  time  of  the  sale,  that  induced  the 
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making  of  the  contract,  and  by  this  seeks  to  avoid  tlie  ob- 
ligation of  the  contract 

It  is  apparent  that  the  defendant  was  in  a  business 
in  which  he  required  merchantable  paint.  It  is  clear  that 
he  wanted  merchantable  paint.  It  is  clear  that  this  fact 
was  known  to  the  agent  of  plaintiff's  assignor.  It  is  fur- 
ther clear  that  defendant  entered  into  this  written  con- 
tract on  the  statement  of  the  agent  that  the  paint  was  of  a 
character  that  made  it  merchantable.  Upon  trial,  it  was 
found  not  to  be  of  a  merchantable  character.  This  the 
court  could  well  find  from  the  evidence  introduced.  Paint 
lacking  in  oil  and  lead  is  certainly  not  merchantable  paint. 
This  paint  proved  to  be  lacking  in  those  essentials  which 
go  to  make  up  merchantable  paint.  It  was  tried  and  found 
wanting.  The  defendant  tendered  it  back.  Plaintiff's  as- 
signor failed  or  refused  to  accept  the  tender,  and  he  brings 
this  action  to  force  the  defendant  to  pay  for  the  paint.  Up- 
on the  receipt  of  this  paint,  defendant  had  two  rights:  ei- 
ther to  retain  the  paint  and  sue  for  damages,  or  to  rescind 
the  contract  by  returning,  or  offering  to  return,  the  thing 
received.  He  chose  the  latter.  Fraud  vitiates  all  con- 
tracts. Though  the  answer  does  not  fully  state  what  we 
have  herein  set  out  as  fully  as  the  pleader  might  have  done, 
yet  the  answer  was  not  challenged  by  demurrer  or  other- 
wise. A  fair  interpretation  of  the  answer  is  that  the  plain- 
tiff fraudulently  represented  the  paint  to  be  other  and  dif- 
ferent than  it  was,  and  so  induced  defendant  to  sign  the 
contract.  When  defendant  received  the  paint,  he  discovered 
that  it  was  not  as  represented.  He  offered  to  return,  it  to 
plaintiff's  assignor.  This  was  refused.  The  refusal  is  evi- 
denced by  the  fact  that  the  seller  made  an  assignment  of 
this  contract  to  the  plaintiff,  who  brought  an  action  upon  it 
to  enforce  it.  By  this  act  he  repudiated  the  offer  to  return. 
The  rights  of  the  defendant  are  to  be  judged  by  the  facts 
pleaded  and  the  evidence  introduced.    Defendant  seeks  no 
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affirmative  relief.  He  bases  no  claim  upon  a  warranty. 
He  simply  says  that  he  was  deceived  into  signing  the  con- 
tract, and  that  this  deceit  avoids  the  contract. 

We  think  the  court  was  right  in  its  conclusion,  and  its 
action  is — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Elizabeth  Nevelier  et  al.,  Appellants,  v.  T.  J.  Foster  et 

al.,  Appellees. 

REMAINDERS:    Adverse  Possession  by  Purchaser— Laches  of  Re- 

1  malndermen.  The  holder  of  a  title  or  interest  in  a  remainder 
after  life  estate  is  vested  with  the  right  of  action  bf  which 
such  title  or  interest  may  be  conclusively  settled  and  adjudi- 
cated under  Sees.  4223  and  4307,  Code,  1897,  Sees.  3273  and 
3337,  Code,  1873,  and  Sec.  3601,  Revision  of  I860,  and  comes 
within  a  rule  of  the  general  statute  of  limitations;  and  neg- 
lect to  avail  himself  of  his  right  within  the  statute  is  an  ef- 
fectual bar  to  his  claim  for  relief  against  the  purchaser  of 
the  life  estate,  holding  under  color  of  title  as  to  the  entire  es- 
tate in  the  land. 

REMAINDERS:    Adverse  Possession  by  Purchaser — Color  of  Title— 

2  Void  Decree.  A  decree  quieting  title  in  the  purchaser  from  a 
life  tenant  in  an  action  against  the  remainderman,  although 
void  by  reason  of  the,  remainderman's  not  being  served  by 
notice,  yet  afforded  sufficient  color  of  title  to  sustain  the  plea 
of  adverse  possession  by  one  relying  thereon  and  assenting 
possession  for  the  statutory  required  time,  even  though  he 
had  taken  title  knowing  that  there  was  a  possibility  of  a  hos- 
tile claim's  being  made  in  the  future. 

REMAINDERS:     Adverse  Possession  by  Purchaser — Oolor  of  Title — 

3  Quitclaim  Deed.  A  quitclaim  deed  from  one  obtaining  a  void 
decree  quieting  title  against  a  remainderman  is  sufficient  to 
give  the  grantees  a  oolor  of  title,  or  to  sustain  a  claim  of  right 
on  which  to  lay  the  foundation  for  acquirement  of  title  by 
adverse  possession. 
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against  the  lawful  claims  of  all  persons  whomsoever."  Six 
years  later,  in  February,  1901,  M.  J.  Masterton  and  wife 
sold  and  conveyed  the  land  by  warranty  deed  in  the  usual 
form  to  Mary  A.  Masterton.  Since  that  date,  both  Mary  A. 
Masterton  and  her  husband  have  died,  and  their  right,  title, 
and  interest  in  the  land  have  passed  by  descent  to  M.  J. 
Masterton,  Stella  Huston,  and  Veda  McCall,  their  only 
heirs  at  law.  Since  the  conveyance  by  Foster  on  October 
17,  1895,  the  land  has  been  continuously  in  the  possession 
and  control  of  the  Mastertons,  claiming  to  be  the  owners 
thereof.    This  action  was  begun  October'  13,  1913. 

The  plaintiff,  Elizabeth  Nevelier,  is  the  daughter  of  the 
former  Mrs.  Nish,  and  is  one  of  the  remaindermen  men- 

s 

tioned  in  the  stipulation  or  decree  by  which  the  mother  ac- 
quired the  life  estate  from  her  former  husband.  In  her  pe- 
tition, she  attacks  the  title  acquired  by  Foster  and  now 
held  by  the  Masterton  heirs,  as  having  been  obtained  by 
fraud,  and  alleges  that  the  full  extent  of  his  right  or  title, 
if  any,  was  limited  to  the  ownership  of  the  life  estate  con- 
veyed to  him  by  Mrs.  Voiyier,  and  asks  that  her  own  title 
as  a  remainderman  be  established  and  confirmed.  For  rea- 
sons hereinafter  suggested,  we  do  not  prolong  this  opinion 
to  set  out  in  detail  the  various  charges  of  fraud  relating  to 
the  manner  and  method  by  which  the  Foster  title  was  ob- 
tained. It  is  enough  at  this  point  to  say  that  they  are  de- 
nied by  the  answer,  and  that  the  truth  of  such  charges  is, 
for  the  most  part,  not  of  controlling  importance  in  reach- 
ing our  decision. 

Answering  the  petition,  the  Masterton  heirs  admit  that 
they  assert  title  to  the  land  through  the  conveyance  from 
Foster, to  M.  J.  Masterton  and  from  M.  K.  Masterton  to 
Mary  A.  Masterton,  but  deny  all  charges  of  wrong  and 
fraud  on  their  part.  They  also  plead  the  statute  of  limi- 
tations, and  allege  adverse  possession  by  themselves  and 
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their  ancestors  and  grantors  from  the  date  of  the  Foster 
conveyance  for  nearly  or  quite  18  years. 

Preliminary  to  further  discussion  of  the  controversy 
before  us,  it  should  also  be  said  that  there  is  no  substantial 
ground  in  the  record  for  impeaching  or  questioning  the 
good  faith  of  the  Mastertons  in  taking  title  from  Foster,  or 
their  subsequent  possession  of  the  premises  or  their  honest 
belief  that  they  had  thereby  acquired  the  absolute  owner- 
ship^ the  property.  The  trial  court,  after  hearing  the 
evidence,  found  the  equities  to  be  with  the  defendants,  con- 
firmed their  title  to  the  land,  and  dismissed  the  bill. 

Appellants'  counsel  have  favored  the  court  with  a  brief 
evidencing  much  care  and  research  in  support  of  the  gen- 
eral proposition  that  the  statute  of  limitations  will  not 

run  against  remaindermen  during  the  ex- 

**  a3v«ieD  w«-:       istence  of  the  preceding  life  estate,  and  that 

mScSase^:         possession  under  conveyance  from  the  life 

mainSermenf"      tenant  is  not  adverse  to  the  remaindermen, 

so  long,  at  least,  as  the  life  tenant  survives. 

That  such  is  the  general  rule,  where  the  common  law 
upon  the  subject  has  not  been  abrogated  or  modified  by 
statute,  may,  for  the  purpose  of  this  case,  be  admitted ;  and 
we  shall,  therefore,  refrain  from  extending  this  opinion  to 
review  or  discuss  the  numerous  authorities  therein  to  which 
our  attention  has  been  directed  by  counsel.  The  rule  thus 
invoked  had  its  origin  in  the  fact  that,  at  common  law,  a 
remainderman  cannot  maintain  ejectment  or  other  action 
of  a  possessory  nature  before  the  termination  of  the  life 
estate  upon  which  the  remainder  depends;  neither,  in  the 
absence  of  statute  conferring  that  right,  can  he  maintain 
an  action  in  equity  to  quiet  his  title,  for,  at  common  law, 
both  title  and  possession  in  the  plaintiff  were  necessary  to 
the  exercise  of  such  right.  See  17  Encyc.  Pleading  and 
Practice  306,  and  cases  there  cited.  Where  this  rule  pre- 
vailed, it  was  but  justice  to  hold  that  the  statute  of  linii- 
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tations  should  not  run  against  a  remainderman  until,  by 
the  lapse  of  the  life  estate,  he  became  clothed  with  a  right 
to  demand  possession.  But  in  this  state,  in  common  with 
many,  if  not  most,  other  jurisdictions,  the  hardship  thus  re- 
sulting, not  only  to  remaindermen,  but  to  those  who  have 
in  good  faith  acquired  some  claim  or  title  inconsistent  with 
the  rights  of  the  remaindermen,  statutes  have  been  adopted 
by  which  any  person  "claiming  an  interest  in  real  proper- 
ty" may  maintain  an  action  against  "any  person  claiming 
title  thereto,"  and  have  their  respective  rights  and  inter- 
ests in  such  property  settled  and  adjudicated.  Code,  1897, 
Sections  4223,  4307;  Code,  1873,  Sections  3273,  3337;  Re- 
vision of  1860,  Section  3601. 

The  effect  of  these  provisions  upon  the  rights  of  remain- 
dermen and  upon  the  operation  of  the  statute  of  limita- 
tions in  such  cases  has,  in  recent  years,  been  frequently 
before  this  court,  and  it  seems  now  to  be  well  settled  that 
the  holder  of  a  title  or  interest  in  remainder  after  a  life  es- 
tate, being  vested  with  a  right  of  action  by  which  such  title 
or  interest  may  be  conclusively  settled  and  adjudicated, 
comes  within  the  rule  of  the  general  statute  of  limita- 
tions; and  neglect  to  avail  himself  of  his  right  within  the 
statutory  period  is  an  effectual  bar  to  his  claim  for  relief. 
Murray  v.  Quigley,  119  Iowa  6;  Garrett  v.  Olford,  152 
Iowa  265 ;  Wenger  v.  Thompson,  128  Iowa  750,  756 ;  Craw- 
ford v.  Meis,  123  Iowa  610,  618;  Ward  v.  Meredith,  186 
Iowa  1108.  In  the  last'  case  cited,  we  had  occasion  to  go 
over  the  ground  quite  thoroughly,  and  declined  to  disap- 
prove this  line  of  precedents,  or  to  readopt  the  common-law 
rule.  Without  repeating  the  discussion  there  had,  it  is  suf- 
ficient here  to  say  that  we  adhere  to  the  conclusion  there 
reached.  !    '  * 

The  necessary  effect  of  this  holding  is  to  affirm  the 
decree  entered  below.  As  an  abstract  proposition "  of 
law,  it  may  be  true,  as  counsel  urge,  that  the  decree  quiet- 
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ing  title  in  Foster  was  void  and  of  no  effect 

2'  3£U2Dp££ :      as  aSainst  the  plaintiff,  Nevelier,  for  lack 

Saw :  coio"    °'  no^ce  giving  the  court  jurisdiction  over 

yoid  decree.        her.    **  *s>  nevertheless,  true  that  this  void 

decree  was  in  the  form  of  an  adjudication 
settling  the  title  in  Foster,  and  a  void  decree  or  void  deed 
affords  sufficient  color  of  title  to  sustain  the  plea  and  claim 
of  adverse  possession  by  one  who,  relying  thereon,  has 
taken  and  held  the  possession  for  the  required  length  of 
time.  Hamilton  v.  Wrightj  30  Iowa  480;  Chicago,  R.  I. 
&  P.  R.  Co.  v,  Allfree,  64  Iowa  500 ;  MoCash  v.  Pernod,  131 
Iowa  631.  And  this  is  true  although  it  should  be  believed 
or  found  by  the  court  that  Masterton  took  the  Foster  title 
knowing  that  there  was  a  possibility  that  a  hostile  or  ad- 
verse claim  to  the  property  might  be  made  in  the  future. 
Wenger  v.  Thompson,  128  Iowa  750;  Colvin  v.  McCune, 
39  Iowa  502.    Even  though  the  deed  from  Foster  were  to 

be  construed  as  a  mere  quitclaim,  it  was 

3*  advOTeD^lsU-    8ti11  sufficient  *°  g*ve  ti^  grantee  a  color  of 

efauer?  coiSr      title>  or  to  sustain  a  claim  of  right  on  which 

quitclaim  deed.    to  lay  a  foundation  for  acquirement  of  title 

by  adverse  possession.  Tremaine  v.  Weath- 
erby,  58  Iowa  615,  620 ;  Benton  v.  Dumbarton  Realty  Co., 
161  Iowa  600,  608. 

Other  points  made  in  argument  against  the  defense  re- 
lied upon  by  the  Mastertons  are  ruled  by  the  conclusions 
we  have  already  announced,  and  require  no  further  dis- 
cussion. None  of  them  are  sustainable  on  the  record  made. 
United  with  plaintiff's  claim  for  equitable  relief  is  a 
demand  for  judgment  against  Foster  fpr  damages,  in  the 
event  that  the  relief  asked  cannot  be  granted. 

Assuming  that  it  would  be  otherwise  proper  for  us  to 
assess  such  damages  in  this  proceeding,  we  must  hold  that 
the  same  obstacle  we  have  been  considering,  the  statute 
of  limitations,  is  an  insurmountable  bar  to  the  plaintiff's 

Vol.   186   Ia. — 83. 
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claim.  Foster,  so  far  as  the  reecord  shows,  has  at  all  times 
been  a  resident  of  the  state,  and  could  at  any  time  have 
been  brought  into  court  for  enforcement  of  the  claim  now 
put  forth.  His  alleged  wrong  and  fraud  were  not  perpe- 
trated in  secret.  His  deed  from  Mrs.  Nish  (or  Voiyier), 
his  sheriff's  deed  under  the  mechanics'  lien  foreclosure,  his 
sheriff's  deed  under  sale  on  the  fee  bill  execution,  his  ac- 
tion to  quiet  title,  the  decree  rendered  therein,  and  his 
subsequent  conveyance  to  Masterton,  were  all  matters  of 
public  record,  and  so  remained  for  more  than  20  years  be- 
fore this  action  was  begun.  There  is  no  showing  of  any  con- 
cealment or  misrepresentation  by  him  to  keep  the  plaintiff 
in  ignorance  of  these  matters,  or  any  other  act  on  his  part 
having  effect  to  toll  the  running  of  the  statute,  and  we 
are  disposed  to  the  view  that  the  trial  court  was  right 
in  denying  the  prayer  for  money  judgment. 

No  sufficient  reason  appears  for  interfering  with  the 
decree  below,  and  it  is — Affirmed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  J  J.,  concur. 


School  District  Township  op  Richland,  Appellee,  v.  Ada 

Hanson  et  al.,  Appellants. 

ADVEBSE  POSSESSION:    Hostile  Character  of  Possession— School 

1  Purposes — Evidence.  Where  a  school  district  entered  into  pos- 
session of  land  under  a  deed  providing  that  it  should  revert  to 
the  grantor  when  used  for  other  than  school  purposes,  the  mere 
continuance  in  possession  after  the  land  ceased  to  be  used  for 
school  purposes  was  not  an  assertion  of  a  hostile  claim  thereto, 
such  as  to  give  title  by  adverse  possession.  To  constitute  such 
a  claim,  there  must  have  been  notice  to  the  owner  of  the  re- 
version of  the  claimed  right,  or  possession  so  notorious  as  to 
raise  a  presumption  of  notice. 

LIMITATION  OF  ACTIONS:    Beal  Properly— Pleading.    While  it 

2  is  true  that,  under  Section  4182,  Code,  1897,  an  action  for  re- 
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covery  of  real  property  should  be  by  ordinary  proceedings,  yet, 
upon  a  ruling  on  a  demurrer  to  an  answer  which  sets  up  the 
statute  of  limitations,  under  Section  3447,  Code  Supp.,  1913, 
it  is  Immaterial  that  the  petition  in  the  suit  was  filed  in  equity. 

LIMITATION  OF  ACTIONS:    Beal  Property— Reversion  of  School 

3  Land— Bar  of  Statute  in  10  Tears.  Where  a  school  district  went 
into  possession  of  land  under  a  deed  providing  that  it  should 
revert  to  the  grantor  when  used  for  other  than  school  purposes, 
the  right  of  the  grantor  or  hie  successor  to  bring  an  action  to 
compel  the  district  to  reconvey  would,  under  Section  3447,  Code 
Supp.,  1913,  be  barred  within  10  years  after  the  district  had 
ceased  to  use  said  land  for  school  purposes,  such  an  action  be- 
ing one  for  the  "recovery  of  real  property,"  within  that  statute. 

QUIBTING  TITLE:    Actions  for  Recovery—Proof  of  Title.    One  fll- 

4  ing  a  cross-petition  for  the  recovery  of  real  property  is  re- 
quired, by  Section  4184,  Code,  1897,  to  prove  title  in  herself, 
and  cannot  prevail  because  of  some  defect  in  the  plaintiff's 
title. 

APPEAL  AND  ERROR:    Harmless  Error— Overruling  of  Demurrer 

5  Where  Same  Question  on  Merits.  The  overruling  of  a  demurrer 
to  the  answer  to  a  cross-petition,  calling  for  the  Interpretation 
of  a  deed  and  statute,  was  without  prejudice  to  the  cross-pe- 
titioner where,  upon  a  trial  on  the  merits,  the  court  would  nec- 
essarily have  had  to  construe  the  deed  and  statute. 

Appeal  from  Sac  District  Court. — E.  Gh  Albert,  Judge. 

September  17,  1919. 

Defendants  appeal  from  the  judgment  of  the  court  be- 
low, overruling  a  demurrer  to  plaintiff's  answer  to  defend- 
ants' cross-petition. — Affirmed. 

Malcolm  Currie  and  Healy  d  Faville,  for  appellants. 

W.  A.  HeUell,  for  appellee. 

Stevens,  J. — I.  Plaintiff  alleges,  in  its  petition  and 
amendments  thereto,  that  it  is  a  school  corporation,  or- 
ganized and  existing  under  the  laws  of  the  state  of  Iowa ; 
that  it  is  in  possession  of  a  one-acre  lot  located  in  the  north- 
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east  come*  of  the  northeast  quarter  of  Section  35,  Town- 
ship 87,  Range  38,  Sac  County,  Iowa,  which  it  purchased 
from  John  McAfee,  who  was  the  owner  of  the  quarter  sec- 
tion  above  described,  on  July  10,  1883,  for  f  35,  as  a  school- 
house  site.  It  is  further  alleged  in  said  petition  that  plain- 
tiff ceased  to  use  the  premises  for  school  purposes  on  March 
1,  1901,  and  that,  since  said  date,  it  has  been  in  the  open, 
notorious,  continuous,  adverse  possession  thereof,  under 
color  of  title  and  claim  of  right,  and,  basing  its  claim  there- 
on, asserts  title  thereto.  Plaintiff  further  alleges  that  de- 
fendants have  torn  down  the  fences  upon  said  premises,  and 
are  threatening  to  otherwise  destroy  or  injure  the  proper- 
ty situated  thereon,  and  asks  that  they  be  restrained  from 
in  any  way  interfering  with  plaintiffs  possession  or  use 
thereof,  and  from  injuring  said  improvements.  . 

Separate  answer  was  filed  by  both  defendants,  and  the 
defendant  Hanson  also  filed  a  cross-petition,  alleging,  in 
substance,  that  she  is  the  owner  of  the  northeast  quarter 
above  described,  and  of  the  lot  in  controversy,  and  that 
she  has  tendered  and  is  ready,  able,  and  willing  to  pay 
plaintiff  |35,  the  price  paid  by  plaintiff  for  said  lot,  to- 
gether with  the  value  of  the  improvements  thereon;  and 
asking  that  such  value  be  determined,  and  that  plaintiff  be 
enjoined  from  keeping  her  out  of  possession,  and  that  its 
officers  be  required  to  formally  convey  the  said  tract  to 
her. 

Plaintiff,  for  answer  to  defendant's  cross-petition,  ad- 
mits that  she  is  the  owner  of  the  northeast  quarter  of  Sec- 
tion 35,  Township  87,  Range  38,  except  the  one-acre  tract 
in  controversy.  In  Count  2  of  its  answer,  plaintiff  avers 
that  it  entered  into 'possession  of  the  disputed  tract,  July 
10,  1883,  under  the  deed  above  referred  to,  and  thereafter 
used  the  same  for  school  purposes  until  March  1,  1901, 
when  it  ceased  to  use  the  same  therefor;  that,  since  said 
date,  it  has  continued  in  possession  thereof,  claiming  to 
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own  the  same;  that  said- possession  has  been  open,  visible, 
notorious,  and  adverse,  the  said  possession  "being  that  its 
schoolhonse  has  been  located  thereon;  that  it  has  planted 
shade  trees  upon  the  land;  had  outbuildings  upon  and 
fences  around  the  same;  that,  during  said  time  of  the  fil- 
ing of  the  petition  in  this  case,  this  plaintiff  used  the  afore- 
said premises  for  the  purpose  of  holding  school  elections, 
and  for  the  meetings  of  the  board  of  directors  of  the  plain- 
tiff; and  that  it  held  said  meetings  as  late  as  March  in  the 
year  1917 ;"  that  more  than  10  years  elapsed  after  plaintiff 
ceased  to  use  the  premises  for  school  purposes  before  de- 
fendant's cross-petition  was  filed;  and  that  she  "is,  there- 
fore, barred  and  estopped  by  the  statute  of  limitations 
from  having  or  asserting  any  right,  title,  claim,  or  interest 
in  said  property  adverse  to  plaintiff. 

In  Count  3  of  its  answer  to  defendant's  cross-petition, 
it  further  alleges  that  cross-petitioner  has  no  interest  in 
said  lot;  that  John  McAfee  died  intestate,  seized  of  an  in- 
terest therein ;  and  that  his  heirs,  on  August  8,  1917,  sold 
and  conveyed  the  same  to  one  Wm.  F.  Boehler,  who  makes 
claim  thereto. 

To  each  of  the  above  counts  of  plaintiff's  answer,  cross- 
petitioner  interposed  an  equitable  demurrer,  which  the 
court  overruled.  She  elected  to  stand  upon  her  demurrer, 
and  refused  to  plead  further,  whereupon  the  court  dis- 
missed the  cross-petition  and  rendered  judgment  in  favor 
of  plaintiff. 

As  appears  from  the  foregoing  statement,  both  parties 
claim  that  plaintiff  ceased  to  use  the  lot  in  controversy  for 
school  purposes  more  than  two  years  prior  to  the  filing  of 
defendant's  .  cross-petition.  Cross-petitioner  claims  the 
right  to  the  property  as  the  alleged  owner  thereof  under 
Code  Section  2816;  whereas  plaintiff  takes  the  position 
that  this  statute  applies  only  to  cases  in  which  the  school 
corporation  has  acquired  an  interest  therein  for  school 
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purposes  by  condemnation  proceedings,  and  that  it  has  no 
application  where  title  was  acquired  by  deed,  although,  by 
the  terms  thereof,  same  would  revert  to  the  owner  imme- 
diately when  the  corporation  ceased  to  use  it  for  school  pur- 
poses. 

Some  contention,  based  upon  certain  changes  in  the 
statute  since  the  McAfee  deed  conveying  the  acre  lot  to 
plaintiff  was  executed,  is  also  made  by  counsel  for  plaintiff. 
The  conclusion  reached  herein  makes  it  unnecessary  for  the 
court  to  consider  or  pass  upon  these  contentions  of  coun- 
sel. The  record  does  not  disclose  whether  defendant's  gran- 
tor conveyed  the  northeast  quarter  of  Section  35,  Town- 
ship 87,  Range  38,  to  her  without  excepting  or  reserving 
the  disputed  lot,  but  it  is  contended  by  counsel  for  appellee 
in  argument  that  same  was  specifically  excepted  from  the 
conveyance. 

The  defenses  pleaded  by  plaintiff  in  its  answer  to  de- 
fendant's cross-petition  are:  (a)  Title  by  adverse  posses- 
sion; (b)  the  statute  of  limitations;  and  (c)  that  title 
reverted  to  McAfee  immediately  upon  the  abandonment  by 
plaintiff  of  the  premises  for  school  purposes ;  that  McAfee 
died  intestate,  leaving  title  thereto  in  his  heirs,  who  have 
since  conveyed  the  same  to  a  third  party;  and  that  de- 
fendant, therefore,  has  no  interest  in  the  property. 

The  court,  in  a  written  opinion,  sustained  each  of  the 
defenses  pleaded,  and  overruled  the  cross-petitioner's  de- 
murrer. 

That  plaintiff  entered  into  possession  of  the  lot  under 
its  deed  from  McAfee  is,  of  course,  conceded.  This  deed 
contained  the  following  language: 

"Know  all  men  by  these  presents,  that, 
lm  f?™?8^*08"8"  we,     John     McAfee    and     Susan     McAfee 

8  ion  :  Hob-  7 

PMMdra?"  °£  *     *     *     sel1  and  convey  unt0  the  Bai<i  dis" 

S^idSiw?^868 :  tri<*  township  of  Richland  the  following  de- 
scribed premises    *    *    *    containing  one 
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acre,  so  long  as  said  land  shall  be  used  for  school  purposes, 
but  it  shall  revert  to  said  grantors  when  used  for  any  other 
purpose." 

Whether  this  deed  would  give  plaintiff  color  of  title  to 
the  lot  after  it  ceased  to  use  the  same  for  school  purposes, 
but  continued  in  the  possession  thereof  under  claim  that 
same  was  adverse,  we  need  not  consider,  for  the  reason  that 
it  appears  from  its  answer  to  defendant's  cross-petition  that 
plaintiff  has  never  asserted  a  hostile  claim  thereto.  Mere 
continuance  in  possession  is  not  sufficient.  '  There  must 
have  been  notice  to  the  owner  of  the  reversion  of  the 
claimed  right,  or  the  possession  must  have  been  so  notori- 
ous as  to  raise  a  presumption  of  notice.  McClenalum  v. 
Stevenson,  118  Iowa  106;  WaUh  v.  Doran,  145  Iowa  110, 
111.  The  use  of  the  premises  for  the  purpose  of  holding 
school  elections  was  not  inconsistent  with  the  right  of 
plaintiff  to  use  the  same  for  school  purposes.  In  so  far 
as  the  ruling  of  the  court  sustaining  the  demurrer  was 
based  upon  plaintiff's  claim  of  title  by  adverse  possession, 
we  think  it  was  erroneous. 

But  plaintiff  also  alleged  in  its  answer,  as  above  stated, 
that  more  than  ten  years  elapsed  after  plaintiff  ceased  to 
use  the  premises  for  school  purposes,  and  after  cross-pe- 
titioner, if  she  at  any  time  was  the  owner 

2"  actiIox™0tcb?p    thereof,  might  recover  possession  under  the 
property :  plead-  gtatute  relied  upon  by  her  by  the  payment 

of  the  original  purchase  price,  together 
with  the  value  of  the  improvements;  and  that  her  cause 
of  action  is,  therefore,  barred  by  the  statute  of  limitations. 
Actions  for  the  recovery  of  real  property  must  be  brought 
within  ten  years  after  the  cause  of  action  accrued.  Section 
3447,  Code,  1897. 

Cross-petitioner's  cause  of  action  accrued  when,  by  pay- 
ing the  original  purchase  price,  together  with  the  value  of 
the  improvements  thereon,  she  became  entitled  to  the  pos- 
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session  of  the  tract  If,  therefore,  the  canse  of  action 
pleaded  in  her  cross-petition  is  one  for  the  recovery  of  real 
property,  the  answer  stated  a  good  defense.  It  is  true  that, 
by  Section  4182  of  the  Code,  actions  for  the  recovery  of 
real  property  shall  be  by  ordinary  proceedings;  but  this 
would  make  no  difference  in  ruling  upon  a  demurrer  to  an 
answer  setting  up  the  statute  of  limitations  as  a  defense  in 
an  action  for  the  recovery  of  real  property,  although  the  pe- 
tition was  filed  in  equity.    A  person  entitled  to  possession 

of  land  used  for  school  purposes  under  the 
s.  limitation  or    statute  may  not  summarily  take  possession 

ACTIONS  *    1*68.1 

property':  rever-  thereof,  but  must  first  return  the  original 

slon  of  school 

land :  bar  of       purchase   price   and   pay   the  district   the 

statute  In  10       r  r  1    J 

ye***-  value  of  the  improvements.    Cross-petition- 

er alleged  in  her  petition  that,  before  filing 
the  same,  she  did  this;  but  this  is  denied  by  plaintiff,  who 
also  asserts  that  no  steps  were  taken  by  her  to  obtain  pos- 
session until  more  than  ten  years  after  a  cause  of  action  ac- 
crued. 

The  court,  in  Tilton  v.  Bader,  181  Iowa  473,  which  was 
a  suit  in  equity,  held  that  the  action  was  one  for  the  recov- 
ery of  real  property,  saying: 

"It  is  suggested  that,  inasmuch  as  possession  of  real 
property  was  not  prayed,  this  was  not  for  its  recovery.  The 
word  'recovery,'  in  common  parlance,  signifies  the  regaining 
that* which  has  been  lost  or  missing  or  taken  away;  but  in 
a  legal  sense,  it  means  no  more  than  obtaining  by  course  of 
law  or  judicial  proceedings." 

It  follows  from  the  above  holding  that  the  cause  of 
actiqn  set  up  in  defendant's  cross-petition  is  one  for  the 
recovery  of  real  property,  and,  therefore,  the  plea  of  the 
statute  of  limitations  was  a  proper  one,  and,  if  sustained 
by  the  proof,  would  constitute  a  good  defense. 

II.  Coming  now  to  the  last  defense  pleaded:  Under 
Section  4184  of  the  Code,  to  entitle  defendant  to  recover  up- 
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on  her  cross-petition,  she  must  prove  title  in  herself,  and 

could  not  prevail  because  of  some  defect  in 

4"  JS^for1™ :  the  title  of  her  adversary.  Whatever  title 
o?vtt§e.  proof     she  may  have  to  the  lot  in  controversy  was 

evidently  acquired  by  conveyance  from  Mc- 
Afee or  some  of  his  mesne  grantees.  The  matters  pleaded 
in  the  third  count  of  plaintiff's  answer  to  defendant's  cross- 
petition  in  effect  go  no  further  than  to  challenge  her  title  to 
the  property.  While,  of  course,  it  is  immaterial  what  claim 
Boehler  may  make  under  his  deed  to  the  property,  the  al- 
legations of  the  answer,  in  effect,  assert  that  whatever  title 
is  vested  in  plaintiff  was  in  McAfee  at  the  time  of  his 
death,  and  passed  to  his  heirs,  who  are  Boehler's  grantors. 
The  contention  of  counsel  for  plaintiff  at  this  point  is 
based  upon  his  interpretation  of  the  deed  from  McAfee 
and  the  statute  in  force  at  the  time  it  was  executed.    A 

copy  of  the  deed  was  attached  to  plaintiff's 
5.  appeal  and  as-    petition,   and   the  count  of  plaintiff's  an- 

bob:  harmless 

error:  overrui-    swer  assailed,  presented  a  question  of  law 

ing  of  demurrer  * 

where  same        based  upon  the  construction  of  the  McAfee 

question    on 

merits.  deed.    The  ruling  of  the  court  upon  the  de- 

murrer did  not  affect  or  alter  the  rights  or 
situation  of  plaintiff.  In  a  trial  upon  the  merits,  under  the 
issues  presented,  the  court  must  necessarily  construe  the 
McAfee  deed,  as  well  as  the  instruments  relied  upon  by 
cross-petitioner  to  prove  her  title.  Thus  interpreted,  the 
ruling  of  the  court  upon  defendant's  demurrer  to  the  third 
count  of  plaintiff's  answer  to  the  cross-petition,  even  if 
erroneous,  was  without  prejudice.  It  follows  that  the 
judgment  of  the  court  below  must  be — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 
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Maria  Brown,  Appellant,  v.  Joseph  L.  Moyer,  Appellee. 

ANIMALS:    Injuries  by  Dogs^-Itesponsibility  of  Owner.    At  common 

1  law,  the  owner  of  a  dog  could  not  be  held  responsible  for  its 
acts  unless  the  dog  was  vicious  or  mischievous,  and  he  had 
actual  or  constructive  notice  of  its  vicious  or  mischievous  pro- 
pensities; but  the  master  was  liable  where,  at  the  time  the 
mischief  was  done,  the  dog  was  a  trespasser,  with  the  master's 
knowledge. 

ANIMALS:    Injuries  by  Dogs— Where  Owner  Is  Trespassing.    Dogs 

2  are  free  commoners,  and  have  a  right  to  use  of  the  public 
streets,  and  their  owner  is  in  no  way  culpable  for  their  ap- 
pearance thereon;  but  where  the  owner  takes  his  dog  upon 
premises  where  he  is  a  trespasser,  then  his  trespass,  and  not 
the  act  of  the  dog,  makes  him  liable  to  the  owner  of  the  prem- 
ises for  any  injuries  done  by  the  dog,  irrespective  of  the  ques- 
tion of  the  owner's  previous  knowledge  of  the  propensities  of 
the  dog  to  do  mischief. 

ANIMALS:    Injuries  by  Dogs — Statutory  Liability— Injury  by  Being 

3  Knocked  Down.  Under  Section  2340,  Code  Supplement,  1918, 
providing  that  it  shall  be  lawful  for  any  person  to  kill  any  dog 
attacking  or  attempting  to  bite  any  person,  and  making  the  dog's 
owner  liable  for  damages  to  the  party  injured,  held  that  the 
owner  of  a  dog  was  not  liable  for  damages  where  his  dog  was 
not  attacking  or  attempting  to  bite  the  person  Injured,  but  her  in- 
juries were  caused  by  her  being  knocked  down  by  his  dog 
while  chasing  another  dog. 

Appeal  from  Polk  District  Court, — Hubert  Utterback, 

Judge. 

April  8,  1919. 

Rehearing  Denied  September  20,  1919. 

Action  to  recover  damages  under  Section  2340,  Sup- 
plement to  the  Code,  1913,  based  on  the  ground  that  de- 
fendant's dog  attacked  and  attempted  to  bite  the  plaintiff, 
and  that  she  suffered  injury  by  reason  thereof.  There  was 
a  directed  verdict  for  the  defendant.  Plaintiff ,  appeals  — 
Affirmed. 


Sept  1919]  Brown  v.  Moyer.  1323 

Mulvaney  d  Mulvaney  and  Joseph  A.  Dyer,  for  ap- 
pellant. 

Miller  &  Wattingford,  for  appellee. 

Gaynor,  J.— On  the  24th  day  of  February,  1916,  the 
plaintiff  filed  in  the  district  court  of  Polk  County  a  peti- 
tion, in  which  she  alleged,  substantially,  that,  on  the  13th 
day  of  July,  1915,  when  she  was  walking  along  the  high- 
way immediately  in  front  of  certain  premises  owned  by 
the  defendant,  and  exercising  ordinary  care,  a  large  dog 
owned  by  the  defendant  ran  out,  and  attacked  her  in  such 
a  manner  as  to  cause  her  to  be  violently  thrown  to  the 
ground;  that  the  dog  ran  into  the  highway  along  which 
plaintiff  was  proceeding,  and  struck  her  with  such  force 
and  came  in  contact  with  her  in  such  a  manner  as  to  throw 
her  violently  to  the  ground,  thereby  causing  the  injuries  of 
which  she  now  complains.  For  the  wrong  thus  complained 
of,  she  asks  judgment  against  the  defendant.  The  answer 
was  a  general  denial.  At  the  conclusion  of  plaintiff's  tes- 
timony, the  court  directed  a  verdict  for  the  defendant ;  and 
from  this  action,  plaintiff  appeals. 

:The  evidence  in  the  case  is  very  brief.  Plaintiff  was  a 
witness  in  her  own  behalf,  and  testified  substantially  as 
follows  r 

"I  was  passing  by  the  defendant's  dwelling  about  five 
o'clock  in  the  afternoon.  Defendant's  dog  ran  into  the 
highway  along  which  I  was  proceeding,  and  ran  against 
my  limbs,  and  knocked  them  out  from  under  me.  I  fell,  and 
received  injuries.  After  I  was  thrown  down,  the  defend- 
ant's dog  was  under  my  limbs,  but  crawled  out,  and  I  got 
up.  My  arm  was  broken  in  the  fall.  At  the  time  this  oc- 
curred,' I  had  a  little  dog  with  me,  a  Scotch  terrier.  De- 
fendant's dog  ran  out  and  caught  my  dog  on  the  other 
side  of  the  road.  My  dog  got  away  from  him  and  ran  to 
me.     Defendant's  dog  came  and  got  him  and  threw  him 
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against  mjr  limbs.  My  dog  got  right  away.  I  tripped  oyer 
the  dogs  as  they  were  fighting  there,  and  fell  down.  The 
dogs  ran  against  me,  and  knocked  my  limbs  right  out  from 
under  me.  My  dog  was  10  or  12  inches  high;  one  of  these 
little,  slim  dogs,  shaggy,  with  hair  over  the  eyes.  One  of 
the  first  things  that  attracted  my  attention  was  Moyer's 
dog  biting  my  dog.  My  dog  got  away  from  him  and  came 
up  to  me;  and  the  next  thing  I  knew,  this  other  dog  was 
there,  and  I  was  thrown  down." 

Her  daughter,  Mrs.  Jackson,  who  wajs  with  her  at  the 
time,  testified: 

"The  accident  occurred  in  front  of  the  defendant's 
house.  We  were  in  the  road.  The  dogs  ran  up  from  be- 
hind her  and  knocked  her  feet  from  under  her,  and  she 
fell." 

Flossie  Jackson,  a  granddaughter  of  the  plaintiff's,  who 
was  not  with  her  at  the  time  the  accident  occurred,  tes- 
tified: 

"I  have  been  by  the  defendant's  place  before  and  since 
that  day.  There  are  two  dogs  on  the  place.  More  than  one 
ran  out  at  me.  At  the  time  they  ran  out,  I  didn't  have  a 
dog  along." 

Mrs.  Jackson,  the  plaintiff's  daughter,  being  recalled, 
testified :   "The  defendant's  dog  was  chasing  our  dog." 

The  defendant,  called  by  the  plaintiff,  testified:  "It 
was  my  dog  that  was  in  the  fracas." 

Mrs.  Jackson,  again  recalled,  testified  that,  at  one  time, 
in  the  presence  of  the  defendant,  his  wife  -said  that  they 
had  trouble  with  this  dog,  and  had  punished  him  frequent- 
ly for  running  out  at  people,  but  were  unable  to  break  him 
of  the  habit. 

This  is  all  the  testimony. 

It  is  apparent  from  plaintiff's  petition  that  she  predi- 
cates her  right  to  recover  on  Section  2340  of  the  Supple- 
ment to  the  Code,  1913.    She  makes  no  allegations  in  her 
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petition  on  which  she  can  base  a  right  to  recover  at  com- 
mon law.  No  facts  are  stated  in  the  petition  which  show  a 
right  of  action  at  common  law.  The  statute  upon  which 
she  predicates  her  right  to  recover  reads  as  follows : 

"It  shall  be  lawful  for  any  person  to  kill  any  dog 
caught  in  the  act  of  worrying,  maiming  or  killing  any  sheep 
or  lamb,  or  other  domestic  animal,  or  any  dog  attacking 
or  attempting  to  bite  any  person,  and  the  owner  shall  be 
liable  to  the  party  injured  for  all  damages  done,  except 
when  the  party  is  doing  an  unlawful  act." 

There  can  be  no  serious  dispute  that,  at  common  law, 
the  owner  of  a  dog  cannot  be  held  responsible  for  the  acts 
of  the  dog  unless  it  is  made  to  appear  that  the  dog  was 

vicious  or  mischievous,  and  the  owner  had 
*'  ries1byLdogsI:JU"  e^her  actual  or  constructive  notice  of  its 
downer!11*7  vicious  or  mischievous  propensities.  Alex- 
ander v.  Crosby,  143  Iowa  50.  An  excep- 
tion to  this  is  where  the  dog,  at  the  time  of  doing  the  mis- 
chief, is  a  trespasser,  with  the  knowledge  of  the  master. 
Dogs  are  free  commoners.    They  have  a  right  to  the  use  of 

the  public  street,  and  the  master  is  in  no 

2#  riesMby  "dogs? n"  wa^  **eld  culpable  for  their  appearance  up- 

XlSS^E**   on  the  public  streets.    It  is  true  that,  if  one 

takes  his  dog  upon  premises  on  which  he 
is  a  trespasser,  he  is  liable  to  the  owner  of  the  premises  for 
injuries  done  by  the  dog,  irrespective  of  the  question  of  a 
previous  knowledge  of  the  propensities  of  the  dog  to  do 
mischief.  The  negligence  there  is  not  in  the  act  com- 
mitted by  the  dog,  but  in  the  act  of  the  master  in  trespass- 
ing upon  the  premises  with  the  dog  that  caused  the  injury. 
Green  v.  Doyle,  21  111.  App.  205. 

Thus,  where  one  goes  upon  the  land  of  another  to  hunt, 
with  gun  and  dogs,  whether  his  trespass  be  voluntary  or 
involuntary,  he  is  liable  for  the  action  of  the  dog  in  kill- 
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ing  a  deer  upon  the  premises  on  which  he  is  a  trespasser. 
Beckwith  v.  Shordtke,  4  Burrow's  Reports  2093. 

What  is  essential  to  be  proved  must  be  alleged,  and  so 
we  say  there  is  no  allegation  in  plaintiff's  petition  upon 
which  to  predicate  an  action  at  common  law.    In  fact,  the 

plaintiff  predicates  her  case  in  argument 

*  jiiSS^dw:   ^t^1/  uPon  t^  provisions  of  the  section 

S&^Sjory  by  hereinbefore  quoted,  and  unless  the  proof 

being  knocked      bpingg  ^  cafie  witMn  the  pPOvisiong  of  this 

section,  the  court  was  right  in  directing  a 
verdict  for  the  defendant.    This  section  authorizes  the  kill- 
ing of  dogs* under  certain  conditions:    (1)  Where  the  dog 
is  found  in  the  act  of  worrying,  maiming,  or  killing  any 
sheep  or  lambs  or  any  other  domestic  animal;    and    (2) 
where  it  is  attacking  or  attempting  to  bite  any  person. 
When  a  dog  worries,  maims,  or  kills  any  sheep  or  lamb  pr 
other  domestic  animal,  he  is  subject  to  the  death  penalty  for 
the  act,  and  the  owner  of  the  animal  has  his  right  to  dam- 
ages for  the  injury  done  to  his  domestic  animal  by  act  of 
the  dog  in  worrying,  maiming,  or  killing,  and  the  contribu- 
tory negligence  of  the  injured  party  does  not  defeat  recov- 
ery.   As  to  persons,  the  dog  is  subject  to  the  death  penalty 
when  he  attacks  or  attempts  to  bite  a  person.    The  owner 
is  liable  for  damages  only  when  it  is  shown  that  the  dog 
was  attacking  or  attempting  to  bite  a  person.    The  only 
defense  then  available  to  the  owner  is  that  the  party  at- 
tacked was  doing  an  unlawful  act  at  the  time  he  was  at- 
tacked.   In  the  first  part  of  the  statute,  the  owner  of  the 
sheep,  lamb,  or>other  domestic  animal  worried,  maimed,  or 
killed  has  a  statutory  right  to  recover  for  the  injury  done 
by  the  act  of  the  dog.    His  loss  is  measured  by  the  injury 
done  to  his  animal  by  the  act  of  worrying,  maiming,  or  kill- 
ing.   As  to  a  person,  the  attacking  or  attempting  to  bite 
justifies  the  killing  of  the  dog,  and  the  owner  is  liable  to 
the  party  injured  for,  and  his  loss  is  measured  by,  the  con- 
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sequences  that  flow  from  the  doing  of  the  act  which  sub- 
jects the  dog  t°  capital  punishment.  There  may  be  an  at- 
tack or  an  attempt  to  bite  which  results  in  no  injury.  If, 
in  doing  the  act  which  justifies  the  killing,  injury  results 
to  the  person  attacked,  the  liability  attaches  for  the  injury 
done  to  the  person,  unless  it  is  shown  that  the  person  in- 
jured was  doing  an  unlawful  act ;  and  the  burden  is  on  the 
defendant  to  show  this.  See  Puis  v.  Potvelson,  142  Iowa 
604 ;  Shultz  v.  Griffith,  103  Iowa  150 ;  Van  Bergen  v.  Evl- 
berg,  111  Iowa  139;  Miles  v.  Schrunk,  139  Iowa  563. 

Thus  the  law  says  to  the  dog: 

"Don't  attack  or  attempt  to  bite  a  good  man.  If  you 
do,  the  penalty  is  death,  and  your  master  must  respond  in 
damages  for  the  consequences  of  your  act.  You  may,  how- 
ever, attack  and  bite  a  bad  man,  caught  in  the  doing  of  an 
unlawful  act,  tear  him  to  pieces,  chew  him  up,  and  the  law 
approves  your  act — at  least,  does  not  condemn  it.  It  is  up 
to  you,  however,  to  make  no  mistake.  The  fact  that  you 
honestly  believe  that  an  unlawful  act  is  being  committed, 
that  the  one  attacked  is  a  burglar  or  wrongdoer  upon  the' 
premises  of  your  master,  does  not  justify  you  or  save  you 
from  the  death  penalty,  if,  peradventure,  it  turns  out  after- 
wards that  you  were  mistaken.  Good  faith,  good  intent, 
will  not  save  you  if  you  err  in  judgment,  and  fail  to  make 
the  discrimination  which  the  law  makes  in  your  favor." 

It  follows,  therefore,  that  every  owner  of  what  is  said 
to  be  "man's  best  friend"  should  teach  his  dog  to  have  a 
discriminating  mind,  when  he  undertakes  to  indulge  in 
what  is  thought  to  be  a  natural  propensity,  if  he  would  save 
his  dog  from  an  untimely  grave.    Some  poet  has  said : 

"Let  dogs  delight  to  bark  and  bite, 
For  God  hath  made  them  so." 

Thus  it  appears  that  the  poor  dumb  brute,  possessing 
less  intelligence  than  man,  less  power  of  accurate  dis- 
crimination, is  held  to  a  greater  responsibility,  and  subject 
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to  the  extreme  penalty  for  an  honest  mistake  in  judgment, 
under  circumstances  that  would  excuse  his  master.  If  fol- 
lows, therefore,  poor  dog,  that  you  must  suffer  patiently 
and  without  complaint  "the  whips  and  scorns  of  time,  the 
oppressor's  wrong,  the  proud  man's  contumely,  the  pangs 
of  despised  love,  and  the  spurns  that  patient  merit  of  the 
unworthy  take."  To  you  is  denied  even  the  "right  to  brood 
over  your  wrongs  or  remember  in  malice."  Even  the  right 
of  self-defense,  claimed  by  your  master  as  his  inalienable 
right,  is  denied  to  you.  Though  bruised  and  beaten  with- 
out cause,  you  cannot  defend  yourself,  without  suffering  the 
death  penalty.  Poor  dog!  Justice  and  mercy  are  not  for 
you.  If  you  make  a  mistake,  nothing  counts  in  your  be- 
half. A  good  name,  long  years  of  faithful  service,  noth- 
ing protects  you  from  the  extreme  penalty  of  the  law. 
Even  an  honest  belief  that  your  services  are  needed,  and 
are  given  in  the  defense  of  your  master  from  death  or 
great  bodily  harm,  will  not  protect  you.  If  you  make  a 
mistake  in  judgment  in  his  defense,  and  bite,  you  are  for- 
ever lost 

However,  there  is  no  evidence  in  this  record  that  this 
dog  was  attacking  or  attempting  to  bite  this  plaintiff,  or 
that  he  did  bite  her.  The  only  evidence  is  that  he  was 
worrying  plaintiff's  little  dog,  and  it  is  not  claimed  that  it 
was  injured.  It  escaped  unhurt,  and  ran  to  its  mistress. 
Plaintiff's  only  claim  is  that  the  dogs,  in  chasing  each 
other,  "ran  against  her  and  knocked  her  limbs  right  out 
from  under  her."  She  does  not  say  that  this  dog  was  at- 
tacking  or  attempting  to  bite  her.  There  is,  therefore,  a 
failure  of  proof  of  facts  essential  to  her  right  to  recover 
under  the  statute,  and  the  court  was  right  in  directing  a 
verdict  for  the  defendant. — Affirmed. 

L\i*p,  O.  J.,  Evans  and  Stevens,  J  J.,  concur. 
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Elizabeth  Hagerty  et  al.,  Appellants,  v.  Daniel  Hagerty, 

Appellee. 

GIFTS:    How  Effected— Oral  Gift  of  Land— Delivery  with  Intent  to 

1  Pass  Title  at  Present  Time.  Proof  of  delivery  of  possession  and 
the  holding  of  possession  for  any  length  of  time  after  delivery 
does  not,  in  and  of  itself,  establish  a  gift.  There  must  be  shown 
an  intent  and  purpose  on  the  part  of  the  giver  to  make  a  pres- 
ent gift  and  to  pass  the  title  to  the  donee  upon  delivery  of 
possession,  followed  by  such  delivery  In  pursuance  of  that  pur- 
pose and  intent. 

GIFTS:    Evidence— Burden  of  Proof— Essential  Elements — Clear,  Sat- 

2  isfactory,  and  Conclusive  Showing.  The  burden  of  proof  to  es- 
tablish an  oral  gift  of  land  Is  on  the  donee,  to  prove  by  clear, 
satisfactory,  and  conclusive  showing  all  the  elements  essential 
to  a  consummated  gift 

GIFTS:    How  Effected— Evidence— Nature  of  Proof.    The  elements 

3  sufficient  to  a  gift  may  be  shown  by  facts  and  circumstances,  as 
well  as  by  direct  testimony. 

WORDS  AND  PHRASES:     "Intent."     "Intent"  is  an  act  or  emo- 

4  tion  of  the  mind,  seldom,  if  ever,  capable  of  direct  or  positive 
proof,  but  is  arrived  at  by  such  just  and  reasonable  deductions 
from  the  acts  and  facts  proven  as  the  guarded  judgment  of  a 
reasonably  prudent  and  cautious  man  would  ordinarily  draw 
therefrom. 

GIFTS:    How  Effected — Sufficiency  of  Evidence— Oral  Gifts— Occu- 

5  pancy  and  Improvements  by  Donee.  Where  one  delivered  the 
possession  of  land  to  his  son,  with  the  express  purpose  of  pass- 
ing the  title  to  him,  by  gift,  and  the  son  took  possession  of  the 
property  in  reliance  upon  that  express  purpose,  and  made  suit- 
able improvements  upon  the  land  in  reliance  thereon,  occupy- 
ing it  until  his  death  under  that  supposition,  the  title  passed 
to  him,  even  though  there  was  no  conveyance  in  writing;  and 
upon  his  death,  his  heirs  can  quiet  title  against  the  donor. 

WITNESSES:    Competency — Transaction  with  Deceased — Oral  Gift 

6  of  Land.  In  an  action  by  the  heirs  of  the  donee  to  establish 
an  oral  gift  of  land  by  a  father  to  a  son,  the  father,  under 
Section  4604,  Code,  1897,  is  prohibited  from  testifying  concern- 

Vol.  186  Ia. — 84. 
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ing  a  contract  made  by  him  with  the  son  at  the  time  the  son 
v      took  possession  of  the  land. 

GIFTS:    Review— -Sufficiency  of  Evidence— Oral  Gift  of  Land.    Evi- 
7    dence  reviewed;  and  held  that  an  oral  gift  of  land  had  been 
made  by  a  father  to  his  son,  and  that  the  finding  of  the  court  to 
the  contrary  was  not  supported  by  the  evidence. 

Appeal  from  Adair  District  Court. — W.  H.  Fahby,  Judge. 

Mat  19,  1919. 

Rehearing  Denied  September  20,  1919. 

Action  to  quiet  title.  Opinion  states  the  facts.  Pecree 
dismissing  plaintiffs'  petition.  Plaintiffs  appeal. — Re- 
versed. 

.  George  B.  Lynch  and  Carl  P.  Knox,  for  appellants. 

P.  L.  Sever  and  John  Connolly,  Jr.,  for  appellee. 

Gaynor,  J. — This  action  is  brought  to  quiet  title"  to  a 
certain  160  acres  of  land.  The  defendant  filed  a  cross-pe- 
tition, asking  that  the  title  be  quieted  in  him.  The  plain- 
tiffs are  the  wife  and  son  of  the  defendant's  youngest  boy, 
J.  S.  Hagerty.4  The  defendant  is  the  owner  of  the  record 
title  to  the  land.  He  purchased  it  in  1905  or  1906,  and 
took  title  in  his  own  name,  and  it  has  so  remained  ever 
since.  On  March  17,  1906,  with  the  knowledge  and  consent 
and  at  the  request  of  the  defendant,  J.  S.  Hagerty,  with 
his  family  (these  plaintiffs),  took  possession  of  this  farm, 
and  continued  to  occupy  it  as  a  home  until  December,  1914, 
and  during  that  time  made  valuable  improvements  upon 
the  farm,  paid  all  taxes,  and  paid  the  interest  accruing  up- 
on a  certain  mortgage  that  was  then  upon  the  farm,  and 
was  never  called  upon  by  the  defendant  to  account  for  any 
of  the  rents  or  profits  accruing  therefrom.  In  December, 
1914,  on  account  of  ill  health,  J.  S.  rented  this  farm  in  his 
own  name,  and  took  the  rent  notes  payable  to  himself,  with 
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the  knowledge  and  consent  of  defendant,  and  then  moved 
with  his  family  to  the  town  of  Stuart.  He  lived  in  the 
town  of  Stuart  until  his  death,  which  occurred  on  the  23d 
day  of  May,  1916.  During  all  the  time  he  lived  in  Stuart, 
he  collected  and  used  all  the  rents  from  the  farm,  with  the 
knowledge  and  consent  of  this  defendant,  and  paid  the 
taxes  and  the  interest  on  the  mortgage  out  of  his  own 
funds,  during  all  the  time  he  was  in  possession,  whether  in 
person  or  by  tenants.  The  rent  notes  unpaid"  at  the  time 
of  his  death  passed  into  the  hands  of  his  administrator, 
and  were  listed  among  his  assets.  On  the  death  of  J.  S.,  de- 
fendant refused  to  make  a  deed  of  the  land  to  his  succes- 
sors, the  plaintiffs  in  this  suit;  and  so  this  action  was 
brought. 

The  contention  of  the  plaintiffs  is: 

(1)  That  the  defendant  bought  the  farm  for  his  son, 
and  made  an  oral  gift  of  it  to  J.  S.  in  1906,  and,  in  con- 
summation of  the  gift,  delivered  to  him  the  possession ;  so 
that  the  title,  through  the  gift  thus  executed,  passed  in- 
stanter  to  J.  S.,  and  was  in  him  at  the  time  of  his  death. 

(2)  That,  if  the  gift  should  be  considered  imperfect, 
then,  as  J.  S.  took  possession  of  the  land  in  1906,  in  re- 
liance upon  a  claimed  oral  gift,  and  remained  in  the  opeh 
possession  of  the  same,  with  the  knowledge  of  the  defend- 
ant, ever  since,  under  claim  of  right  based  upon  the  alleged 
gift,  and  has  made  valuable  improvements,  paid  the  taxes 
and  interest  on  the  loan  then  on  the  land,  jn  good  faith  be- 
lieving that  the  delivery  of  possession  was  in  execution  of  a 

,gift,  the  title  was  in  J.  S.  at  the  time  of  his  death,  by  ad- 
verse possession. 

The  defendant's  contention,  however,  is  that  he  did 
not  make  a  gift  of  the  land  to  J.  S.;  that  J.  S.  did  not 
take  possession  relying  upon  a  gift  of  the  land;  that  it 
was  the  understanding,  when  he  took  possession,  that  he 
should  have  only  the  right  to  use  the  land,  free  of  rent,  on 
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condition  that  he  pay  the  taxes  and  interest  on  the  mort- 
gage. 

Under  these  issues,  the  cause  was  tried  to  the  court, 
arid  a  decree  rendered  for  the  defendant,  dismissing  plain* 
tiffs'  petition.    From  this  decree,  the  plaintiffs  appeal. 

It  is  apparent  that  the  case  presents  simply  fact  ques- 
tions, with  the  burden  of  proof  upon  the  plaintiffs. 

It  is  conceded  that  the  defendant  purchased  the  prop- 
erty and  took  the  title  in  his  own  name,  and  that  the  record 
title  has  so  remained  ever  since. 

We  will  consider,  first,  plaintiffs'  claim  based  on  a 
present  parol  gift,  executed  by  delivery  of  the  subject-mat- 
ter of  the  gift.    On  this  branch  of  the  case,  the  question  to 

be  determined  is :  Did  the  defendant  have  a 

lm  fected:  orS  gift  P1*68611*  intent  to  make  a  gift  of  the  prop- 

fivery1  within-    ert^  *n  Question  to  his  son  at  the  time  the 

tent  to  pas.        80n  took  pOS8esfiion>  and  waB  the  delivery 

of  the  possession  to  the  son  made  in  pursu- 
ance and  in  execution  of  that  intent?  Proof  of  delivery  of 
possession,  and  the  holding  of  possession  for  any  number 
of  years  after  delivery,  do  not,  in  and  of  themselves,  estab- 
lish the  gift.  To  establish  the  gift,  the  evidence  must  show 
an  intent  and  purpose  on  the  part  of  the  giver  to 
pass  the  title  to  the  donee  upon  delivery  of  posses- 
sion, followed  by  delivery  of  possession  in  pursuance 
of  that  jmrpose  and  intent.  Proof  of  an  intent 
to  give  at  some  future  time,  or  proof  of  expressed  pur- 
pose to  give  at  some  future  time,  is  not  sufficient,  though 
possession  is  delivered  and  held.  There  must  be  proof  of 
intent  to  make  a  present  gift;  that  is,  proof  of  a  present 
intent  and  purpose  to  pass  the  title  to  the  other,  followed 
by  an  actual  delivery  of  the  thing  which  is  the  subject-mat- 
ter of  the  gift.    The  delivery  of  possession  is  only  the  final 
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step  in  the  execution  and  consummation  of 

%  dl™{  biSden     the  &**•     The  burden  of  proof  is  on  the 

tuf  atamanST*  Plaintiff  to  prove  all  the  elements  essential 

to  a  consummated  gift,  and  testimony  to  es- 
tablish a  gift  against  the  record  title  must  be  clear  and  sat- 
isfactory, and,  as  sometimes  said,  conclusive.  See  Tru- 
man v.  Truman,  79  Iowa  506 ;  Wilson  v.  Wilson,  99  Iowa 
688.    In  this  last  case,  it  is  said : 

"The  law  is  well  settled  *  *  *  that  the  burden  is 
upon  the  plaintiff  [the  plaintiff  was  the  claimant  under 
the  gift]  to  establish  the  alleged  gift;  that  'the  evidence  of 
the  gift  must  be  direct,  positive,  express,  and  unambiguous/ 
and  must  show  that  the  gift  has  been  completely  executed. 
'It  is,  therefore,  necessary  to  the  validity  of  a  gift  that  the 
transaction  be  fully  completed;  that  nothing  essential  re- 
mains undone/  " 

The  same  doctrine  is  announced  in  Farlow  v.  Farlow, 
154  Iowa  647,  649,  in  which  it  is  said: 

"A  gift,  to  be  effectual,  must  be  fully  executed;  and 
the  question  of  whether  or  not  there  has  been  a  gift  in  a 
given  case  is  one  of  fact,  in  which  the  intention  of  the  al- 
leged donor  in  delivering  the  property  is  a  very  material 
inquiry." 

It  follows  that  the  surrender  of  possession,  the  giving 
of  the  right  to  occupy,  and  the  occupancy  for  any  number  of 
years,  do  not  establish  a  gift.    The  gift,  the  intention  to 

give,  and  the  intention  to  pass  title  to  the 

3'  fecteS  •  ev?  ef    <*onee  must  be  proven,  together  with  the 

proof. :  nature  of  actual  delivery  of  the  subject-matter  of  the 

gift.  This,  however,  may  be  shown  by 
facts  and  circumstances,  as  well  as  by  direct  testimony. 
The  delivery  of  possession .  is  merely  a  consummation  of  the 
gift,  and  is  essential  to  a  completed  gift.  Mere  occupancy 
of  the  land  for  any  number  of  years,  with  the  knowledge 
and  consent  of  the  record  owner,  is  not,  in  and  of  itself, 
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sufficient  to  establish  a  gift;  for  this  is  often  true  thbugh 
there  be  no  gift,  and  no  intention  to  give  to  the  occupant 
the  title  to  the  thing  occupied. 

"Intent  is  an  act  or  emotion  of  the  mind,  seldom,  if 
ever,  capable  of  direct  or  positive  proof,  but  is  arrived  at 
by  such  just  and  reasonable  deductions  from  the  acts  and 

facts  proven  as  the  guarded  judgment  of 
4.  words  and        a   reasonably   prudent    and   cautious   man 

fhrabbs  :   "in-  *     r 

tent."  would  ordinarily  draw  therefrom." 

Turning  to  the  evidence  as  we  find  it  in 
the  record,  we  note  that  the  defendant  was  nearly  80  years 
of  age  at  the  time  this  suit  was  brought;  that  there  were 
born  to  him  four  children,  one  daughter  and  three  sons, — 
a  daughter,  Mary,  born  in  1871;  a  son,  William,  born  in 
1873;  a  son,  Charles,  born  in  1875;  and  the  son  J.  S., 
born  in  1877.  In  1880,  he  purchased  a  farm  of  160  acres, 
near  the  town  of  Templeton,  Carroll  County,  known  as  the 
Templeton  farm.  He  immediately  moved  to  and  occupied 
this  farm,  with  his  wife  and  children,  and  later,  while  re- 
siding on  this  farm,  he  purchased  80  acres  in  the  same 
county.  Here  the  defendant  lived  and  educated  his  family, 
and  laid  the  foundation  for  his  fortune.  His  danghter, 
Mary,  was  married  in  1897,  and  immediately  moved  with 
her  husband  to  Adair  County.  Her  husband  died  in  1910, 
leaving  her  and  her  children  240  acres  of  land.  In  1898,  de- 
fendant bought  another'  farm  of  160  acres  in  Guthrie  Coun- 
ty, near  Dexter.  The  defendant  never  assumed  any  con- 
trol over  this  farm,  but,  immediately  after  the  purchase, 
passed  it  into  the  possession  of  his  son  Charles,  who  has 
occupied  and  farmed  the  same  ever  since,  and  was  in  the 
possession  and  occupancy,  with  all  the  indicia  of  owner- 
ship, up  to  the  time  that  J.  S.  died.  In  1908,  he  sold  the 
Templeton  farms,  consisting  of  160  and  80  acres,  and  pur- 
chased a  farm  of  about  240  acres  in  Adair  County,  a  few 
miles  south  of  Menlo.    The  title  to  one  of  the  80^  so  pur- 
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chased  was  taken  in  the  name  of  his  wife,  who  died  in  1915. 
Here  the  defendant  resided,  with  his  wife  and  one  unmar- 
ried child,  William,  until  the  year  1912,  when  he  and  his 
wife  moved  to  the  town  of  Stuart,  leaving  William,  who 
had  married,  in  the  possession  of  this  farm.  During  the 
winter  of  1905,#the  defendant  purchased  the  farm  in  ques- 
tion, known  as  the  Kelley  farm,  and,  on  March  17,  1906, 
placed  his  youngest  son,  J.  S.,  with  his  wife  (one  of  the 
plaintiffs),  immediately  in  possession  of  it,  as  hereinbefore 
stated.  These  children  all  continued  to  occupy  this  land, 
rendering  no  account  to  the  father  for  the  rents  and  profits, 
until  the  death  of  J.  S.  No  deeds  were  made  to  any  of  this 
land  to  any  of  the  children  until  after  the  death  of  J.  S. 
Less  than  a  month  after  the  death  of  J.  S.,  and  on  the  14th 
day  of  June,  defendant  executed  warranty  deeds  to  each 
of  his  children  as -follows:  To  Charlie,  the  Dexter  farm  of 
160  acres,  which  had  been  occupied  by  him  ever  since  its 
purchase;  and  to  William,  80  acres  of  the  Menlo  farm. 
He  also  joined  with  Mary  and  Charlie  in  the  execution  of 
a  quitclaim  deed  to  William  of  the  80  owned  by  the  mother 
in  the  Menlo  tract,  she  having  died  in  the  meantime,  thus 
giving  William  160  acres  of  the  Menlo  farm.  The  defendant 
also  executed  to  Mary  a^warranty  deed  to  80  acres  of  the 
Menlo  farm,  it  appearing  that  she  had  already  received  80 
acres  as  her  dower  interest  in  her  husband's  estate,  thus 
making  her  the  owner  of  160  acres.  t 

It  therefore  appears  that,  within  a  month  after  the 
death  of  J.  S.,  the  defendant  executed  warranty  deeds  to 
each  of  the  sons  for  160  acres,  conveying  to  each  the  record 
title  to  the  land  theretofore  occupied  by  him,  without  a 
showing  of  any  consideration  passing  to  him  therefor,  and 
a  warranty  deed  to  Mary  for  80  acres,  so  that  she  too 
would  have  160  acres,  without  any  consideration  passing  to 
him  therefor.  It  appears  that  these  deeds  were  executed  in 
the  office  of  one  Carl  P.  Knox,  who  testified  to  the  execution 
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of  the  deeds  in  his  office  substantially  as  above  set  forth. 
He  testified  that,  soon  after  the  death  of  J.  S.,  Charlie 
and  Mary  came  to  his  office  and  made  arrangements,  or  re- 
quested him  to  draw  certain  deeds.  They  gave  him  the 
description  of  the  lands,  or  indicated  what  the  farms  were, 
and  told  him  to  whom  the  deeds  were  to  be  made.  No  one 
was  present  at  that  time  except  Mary  and  Charlie.  Later, 
the  others  came  to  the  office,  and  the  deeds  were  executed. 
During  Charlie's  and  Mary's  first  visit,  he  made  a  memo- 
randum.   He  testifies: 

"I  drew  four  deeds:  one  deed  from  the  defendant  to 
his  daughter,  Mary,  for  80  acres;  one  from  the  defendant 
to  William,  for  160  acres;  one  deed  from  the  defendant  to 
Charlie,  for  80  acres;  and  on  the  next  day,  a  quitclaim 
deed,  which  was  signed  by  the  defendant  Charlie  and  his 
wife  and  Mary,  to  William,  conveying  to  William  their 
interest  in  the  mother's  80,  so  that  each  of  the  children 
living  would  have  160  acres." 

He  testifies  that  Charlie  made  the  arrangements  and 
paid  him  for  his  services.  Charlie  said  his  father  had  never 
made  a  conveyance  of  his  place  to  him,  and  he  and  Mary 
said  they  wanted  the  deeds  drawn  up ;  that  the  father  was 
getting  old ;  that  William  was  to  have  the  160  acres  of  the 
Menlo  farm;  that  something  might  happen,  and  they 
thought  better  to  have  deeds  passing  the  record  title.  At 
the  time  the  deeds  were  prepared,  the  scrivener  remarked, 
"I  suppose  Steve  owns  the  place  south  of  Adair,  does  he?" 
and  Mary  spoke  up  and  said,  "No,  Father  is  going  to  keep 
that  for  his  support."  During  the  time,  the  defendant, 
Bagerty,  said  nothing,  but  just  signed  and  acknowledged 
all  the  four  deeds.  Charlie  was  the  principal  one  to  give 
instructions, — he  and  Mrs.  James.  Will  and  his  wife  did 
not  have  to  sign  any  deeds,  but  Will  was  there  during  part 
of  the  time. 

There  is  no  explanation  made  in  this  record  as  to  why 
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the  defendant  did  not  execute  the  deeds  earlier.  It  is  mani- 
fest on  the  record  that  each  of  these  children  considered 
himself  entitled  to  a  deed  from  his  father  whenever  de- 
manded. It  appears  that  the  father  never  hesitated  in 
executing  the  deed,  when  requested.  There  is  not  the 
slightest  doubt  in  this  record  that  William  and  Charlie 
always  considered  themselves  the  owners  of  the  land  oc- 
cupied by  them,  and  entitled  to  have  a  conveyance  of  the 
record  title  by  the  father  at  any  time  upon  demand.  It 
appears  that  some  ill  feeling  had  grown  up  between  the 
plaintiff,  Mrs.  J.  S.  Hagerty,  and  the  members  of  the  Hager- 
ty  family.  We  are  inclined  to  think  that  the  refusal  to 
execute  the  deed  to  the  farm  occupied  by  J.  S.  was  due, 
in  a  large  measure,  to  this  feeling.  It  appears  that,  when 
the  scrivener  said,  "I  suppose  Steve  has  his  deed,"  this 
defendant  made  no  reply.  His  daughter  spoke  for  him. 
There  is  no  evidence  that  the  father  did  not  entertain  the 
same  affection  for  this  son  that  he  did  for  the  other  sons 
and  the  daughter.  There  is  no  reason  even  to  suspect  that 
he  did  not  intend  to  make  J.  S.  a  conveyance  of  the  record 
title  under  the  same  conditions  and  upon  the  same  consid- 
eration that  attended  the  execution  of  the  deeds  to  these 

other  children.     It  follows  that,  if  he  de- 
5.  gifts  :  how  ef-  livered  possession  of  this  farm  to  J.  S.,  with  ' 

fected:  §uffl-  *  ' 

dency  of  evi-  the  intention  present  in  his  mind  to  pass 
§£^  fSoKm-  the  title  by  g*ft  to  J-  s v  the  withholding  of 
JoSIS.ments  **    the  deed  ^d  not  affect  the  passing  of  the 

title.    When  he  delivered  the  possession  to 

J.  S.,  with  the  express  purpose  of  passing  the  title  to  him 
by  gift,  and  J.  S.  took  possession  of  the  property,  in  reli- 
ance upon  that  express  purpose,  and  made  valuable  im- 
provements upon  the  land  in  reliance  thereon,  and  occupied 
it  until  his  death  under  that  supposition,  the  title  passed 
to  him,  even  though  there  was  no  conveyance  in  writing; 
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and  defendant  cannot  divest  his  heirs  of  the  fitle  by  refus- 
ing to  execute  a  deed. 

So  we  turn  back  in  the  record  to  what  was  said  and 
done  by  his  father  at  the  time,  and  just  prior  to  the  time, 
the  farm  was  purchased,  and  at  the  time  possession  was 
surrendered  to  the  husband  and  father  of  these  plaintiffs. 

The  plaintiff  Elizabeth  Hagerty  testified : 

"While  we  were  living  in  Dexter,  J.  S.  was  running  a 
meat  market.  Mother  Hagerty  visited  us,  and  asked  us  to 
be  on  the  lookout  for  a  farm,  and  said  that,  if  we  found  one, 
it  was  to  be  ours.  On  this  suggestion,  we  began  to  look 
for  a  farm.  Found  one  farm  that  was  satisfactory,  but  the 
purchase  fell  through.  Charlie  and  Will  aided  us  in  look- 
ing up  a  farm.  They  finally  bought  the  farm  in  question. 
When  Will  came  back,  he  said,  in  the1  presence  of  Father 
Hagerty,  'We  have  got  you  a  farm.'  When  we  started  down 
to  take  possession  of  the  farm,  Mother  Hagerty  said,  in 
the  presence  of  Father  Hagerty,  'Now,  Steve,  you  are  going 
on  this  farm.  Try  to  make  good,  and  take  care  of  your- 
\self.'  Father  Hagerty  said:  'You  are  going  on  the  farm. 
Now  improve  it,  and  make  good.'  When  my  husband's 
health  began  to  fail,  both  Father  and  Mother  Hagerty 
came  to  our  home,  and  Mother  Hagerty  said,  in  the  pres- 
ence of  Father  Hagerty,  'Why  don't  you  rent  the  farm? 
You  can  live  on  the  rent.  The  rent  of  the  farm  will  keep 
you.'  Father  Hagerty  said,  'You  are  not  physically  able  to 
farm  here  any  longer.' " 

She  further  said,  in  substance,  that,  when  the  old  folks 
and  the  boys  were  looking  for  a  farm  for  her  husband,  de- 
fendant said  that,  when  it  was  purchased,  it  was  to  be 
Steve's.  We  gather  from  the  whole  record  that  defendant 
4Uirchased  it  for  the  son. 

There  is  some  rambling  testimony  touching  statements 
made  by  J.  S.,  touching  the  ownership  of  this  farm.  These 
can  be  accounted  for  and  traced  to  the  fact  that  the  record 
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title  still  remained  in  the  father.  When  taking  insurance 
upon  the  buildings,  though  paying  for  the  insurance  him- 
self, he  had  the  policies  taken  out  in  his  father's  name,  but 
under  the  advice  of  the  soliciting  agent  that  the  insurance 
must  be  taken  out  in  the  name  of  the  record  owner.  This 
same  agent  drew  the  lease  when  J.  S.  left  the  farm.  The 
lease  was  drawn  in  the  name  of  J.  S.,  but  he  was  then  ad- 
vised by  this  same  party  that  the  lease  should  be  taken  out 
in  the  name  of  the  father.  We  consider  this  of  no  proba- 
tive force.  J.  S.  is  dead,  and  his  father's 
6.  witnesses  :       mouth  is,  or  ought  to  be,  closed  to  any  per- 

competency:  # 

transaction  with  son  a  I  transactions  between  him  and  his  son. 

deceased :   oral 

gift  of  land.       He  has  attempted  to  make  some  statements 

touching  a  contract  made  by  him  and  his 
son  at  the  time  the  son  took  possession.  This  is  prohibited 
under  Section  4604  of  the  Code,  and  the  right  to  give  this 
testimony  was  not  opened  to  him  by  any  testimony  given 
by  the  plaintiff  in  her  own  behalf.  We  do  not  consider  his 
testimony,  therefore,  in  reaching  the  conclusion  which  we 
reach  in  this  case;  and  that  is  that  it  was  the  intention  of 
the  father,  when  he  passed  the  possession  of  this  property 
to  his  son,  J.  S.,  to  make  him  a  gift ;  that  the  gift  was  con- 
summated by  delivery;  and  that  the  title  passed  through 
the  consummated  gift  to  J.  S.,  and  through  him  to  these 
plaintiffs;  further,  that  it  is  apparent  from  his  conduct 
in  dealing  with  the  other  sons,  to  whom  he  sustained  no 
closer  relationship,  and  for  whom  it  is  not  shown  he  en- 
tertained any  higher  regard,  that  it  was  his  purpose,  dur- 
ing the  life  of  J.  S.,  to  deal  with  him  on  the  same  terms  on 
which  he  dealt  with  the  other  boys ;  that  the  other  boys  as- 
sumed and  understood  that  the  property  occupied  by  them 
was  a  gift  from  the  father ;  that  all  that  remained  for  them 
was  that  the  father,  on  request,  should  make  a  deed  con- 
veying the  record  title.  There  is  not  the  slightest  doubt 
in  this  record  that  they  claimed  the  gift ;  that  the  gift  was 
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consummated ;   and  that  the  deed  was  not  for  the  purpose 
of  conveying  title,  but  for  the  purpose  of  making  perfect  the 
record  title.    At  the  time  the  deeds  were  made,  they  as- 
sumed that  they  owned  the  property.    All  their  speech  in- 
dicates that  assumption,  and  they  said:    "The  old  man  is 
getting  old;   something  may  happen;    and  we  better  have 
these  deeds  to  put  of  record," — not  to  convey  title,  but  to 
show  of  record  the  fact  of  title.    The  father  made  them 
on  their  solicitation;   never  made  objection;   never  asked 
any  consideration;   but  made  them  in  fulfillment  of  a  gift 
already  consummated.     He  did  it  as  a  perfunctory  duty, 
resting  upon  him  by  reason  of  a  previously  consummated 
gift    The  sons  did  not  ask  that  the  father  convey  them 
some  property,  but  that  he  make  a  deed  to  them  of  specific 
property;  and  the  deeds  were  accordingly  made.     There  is 
no  evidence,  as  in  one  of  the  cases  hereinbefore  cited,  that 
the  father  considered  the  making  of  the  deeds  essential  to 
the  passing  of  title.     The  first  suggestion  of  deeds  came 
from  the  children  themselves,  and  they  were  then  request- 
ed only  to  perfect  the  record  title. 

The  title  having  passed  by  gift,  it  cannot  be  defeated 
by  the  contumacious  refusal  of  the  defendant  to  execute  a 
deed ;  and  the  plaintiffs  are  entitled  to  have  the  title  quiet- 
ed in  them.    Further  than  that,  if  the  gift 

7'  ^Sdrac-jof"  *  is  not  as  fu]ly  P™™11  as  **  might  have  been 
Sf^ofCfandral  had  death  not  intervened,  yet  we  are  sat- 
isfied that  J.  S.  took  possession  under  the 
honest  belief  that  the  father  had  made  a  present  gift  of  the 
land  to  him,  and  occupied  under  claim  of  right  based  on 
the  alleged  gift.  On  no  other  theory  can  the  expensive  im- 
provements placed  upon  the  land  by  J.  S.  be  accounted  for. 
These  improvements  continued  up  to  the  very  time  of  his 
death,  and  the  rentals  accruing  on  the  land  after  his  death 
were  taken  and  disposed  of  as  the  assets  of  the  estate  of 
this  dead  son. 
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'orttepp  It  would  be  unprofitable  to  set  out  all  the  evidence. 
ingprtr  Some  of  it  is  very  unsatisfactory,  and  some  very  unreliable; 
madfcfe  but*  taking  the  whole  record,  and  all  the  facts  and  cir- 
heinwe  cumstances  which  the  record  discloses,  we  have  reached  the 
be  olds  conclusion  that  the  court  erred  in  dismissing  plaintiffs'  PC- 
'S betlr  tition,  and  that  the  decree  should  have  been  entered  in 
r  title,  k  favor  of  the  plaintiffs,  quieting  title  in  them  as  against  any 
r  mid?-  claim  of  this  defendant.    The  cause  is — Reversed. 

nffffK  Ladd,  C.  J.,  Weaver  and  Stevens,  J  J.,  concur. 
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Iowa  Automobile  Supply  Company,  Appellee,  v.  W.  E. 
lflfp  Tapley,  Appellant. 

a  flff  SALES:    Bills  of  Sale— Insufficient  Description,    A  description  in  a 

!  cited:  bill  of  sale  which  does  no  more  than  to  identify  a  thing  as 

a  one  of  a  numerous  class  or  kind  is  improper,  and  the  recording 

of  it  will  not  charge  subsequent  purchasers  with  notice. 


31  ^  Appeal  from  Des  Moines  Municipal  Court. — O.  S.  Frank- 

lin, Judge. 

_  April  15,  1919. 

itlep  Rehearing  Denied  September  20,  1919. 

Action  at  law  to  recover  possession  of  a  certain  au- 
,  tomobile.    Verdict  and  judgment  for  plaintiff,  and  defend- 

,  ,  ant  appeals. — Reversed  and  remanded. 

fttf*  8.  B.  Allen,  for  appellant. 

Neiman  &  Neiman,  for  appellee. 


Weaver,  J. — The  claim  of  the  plaintiff  company  is  that 
one  Wolford,  being  indebted  to  it,  and  being  the  owner  of 
a  certain  automobile,  secured  the  payment  of  such  indebt- 
ed edness  by  making  and  delivering  to  plaintiff  a  bill  of  sale 
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of  said  property,  and  that  said  instrument  was  duly  re- 
corded. It  further  alleges  that  said  indebtedness  has  not 
been  paid;  that  plaintiff  is  entitled  to  the  immediate  pps^ 
session  of  the  property ;  but  that  defendant  has  taken  pos- 
session thereof  and  wrongfully  detains  it  from  plaintiff,  as- 
serting ownership  in  himself  by  reason  of  an  alleged  pur- 
chase which  was,  in  fact,  made  after  the  delivery  and  rec- 
ord of  the  bill  of  sale  held  by  plaintiff.  The  bill  of  sale 
under  which  the  plaintiff  asserts  title  and  right  of  pos- 
session describes  the  property  upon  which  it  was  given  in 
words  as  follows: 

"The  following  described  personal  property  now  in  the 
possession  of  W.  A.  Wolford,  in  the  county  of  Polk  and 
state  of  Iowa :   1  7-passenger  Colby  Automobile." 

It  is  also  alleged  that  defendant  made  the  purchase 
under  which  he  claims  possession  of  the  properly  with 
actual  notice  of  plaintiff's  rights  under  the  bill  of  sale. 

The  defendant  denies  the  petition.  He  also  avers  that 
the  car  purchased  by  him,  aftd  now  sought  to  be  taken  from 
him  upon  plaintiff's  writ  of  replevin,  is  a  one-seated  road- 
ster, which  he  purchased  and  received  from  Wolford  in 
good  faith,  and  without  notice  of  any  right  or  claim  there- 
to by  the  plaintiff. 

The  trial  court  submitted  to  the  jury  but  the  single 
question  whether  the  description  contained  in  the  bill  of 
sale,  "aided  by  inquiries  which  that  instrument  suggests," 
was  sufficient  to  enable  defendant  to  identify  the  car  so 
described  as  the  one  which  he  afterwards  purchased  from 
Wolford.  If  this  question  were  answered  affirmatively,  the 
jury  was  directed  to  find  for  the  plaintiff,  and  to  assess  the 
value  of  the  property.  The  verdict  returned  was  for  the 
plaintiff.  From  the  judgment  entered  on  this  finding,  de- 
fendant has  appealed. 

The  court's  charge,  as  above  stated,  implies  an  opinion 
that  there  was  no  evidence  upon  which  defendant  oould  be 
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charged  with  actual  notice  of  plaintiffs  lien,  and  that 
plaintiffs  right  of  recovery,  if  any,  depended  upon  the 
sufficiency  of  the  constructive  notice  afforded  by  the  record 
of  the  instrument. 

Defendant,  on  the  other  hand,  argues  that  the  descrip- 
tion is  entirely  too  indefinite  to  permit  either  court  or  jury 
to  say  it  imparted  constructive  notice  to  a  subsequent  pur- 
chaser. 

We  are  disposed  to  hold  the  objection  well  taken.  That 
a  description  which  does  no  more  than  to  identify  a  thing 
as  one  of  a  numerous  class  or  kind  is  insufficient,  and  that 
its  record  will  not  charge  subsequent  purchasers  with  no- 
tice, has  been  too  often  held  and  is  too  manifestly  just  to 
call  for  argument  or  for  any  marshaling  of  the  authori- 
ties. A  description,  "1  7-passenger  Colby  Car,"  or  one  5- 
passenger  Ford  car,  or  one  John  Deere  plow,  or  one  Racine 
wagon,  unless  aided  by  some  other  identification,  serves 
to  confuse,  rather  than  to  individualize  or  point  out.  Ar- 
ticles of  personalty  of  all  kinds  are  constantly  being 
bought  and  sold,  passing  from  seller  to  buyer  with  little  or 
no  formality  except  transfer  of  possession ;  and  if  any  'and 
every  sweeping  and  indefinite  description  in  a  recorded  lien 
is  to  be  held  sufficient  constructive  notice  of  an  adverse 
claim,  no  man  can  buy  or  sell  with  safety,  even  after  ex- 
amination  of  the  records,  and  legitimate  business  will  be 
greatly  embarrassed.  To  adhere  to  the  rule  requiring  rea- 
sonable definiteness  of  description  wrongs  no  one.  As  a 
matter  of  common  knowledge,  auto  cars  generally  bear 
registry  numbers  and  factory  numbers,  and  have  the  marks 
of  individual  identification  by  which  they  may  be  desig- 
nated with  reasonable  particularity ;  and  he  who  takes  and 
records  a  lien  on  one  of  them  without  noting  something 
by  which  it  may  be  differentiated  from  others  in  its  class 
has  only  himself  to  blame  if  he  thereby  permits  a  subse- 
quent purchaser  to  obtain  precedence  over  him. 
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Nor  does  the  phrase  in  this  bill  of  sale,  "now  in  the 
possession  of  W.  A.  Wolford  in  the  county  of  Polk,"  af- 
ford any  material  aid  in  identifying  the  car.  The  county 
of  Polk  covers  an  area  of  several  hundred  square  miles  and 
has  a  population  of  something  over  150,000  people.  The 
"possession"  so  described  would  be  equally  applicable  were 
plaintiff  seeking  to  recover  "1  7-passenger  Colby  caif ,  found 
in  the  city  of  Des  Moines,  or  Valley  Junction,  or  Altoona, 
or  on  a  farm  in  the  remotest  corner  of  the  county.  In 
short,  we  find  nothing  in  the  bill  of  sale  upon  which,  the 
plaintiff  was  entitled  to  have  the  question  go  to  the  jury, 
and  the  judgment  should  have  been  for  the  defendant. 

There  is  also  grave  doubt  whether,  upon  the  admitted 
facts  developed  on  the  trial,  the  debt  to  secure  which 
plaintiff  took  the  bill  of  sale  had  not  been  fully  paid  and 
discharged ;  but  our  finding  that  the  defendant  was  a  pur- 
chaser without  notice,  and  took  the  car  free  from  plaintiff's 
alleged  lien,  sufficiently  disposes  of  the  case. 

The  judgment  below  will,  therefore,  be  reversed,  and 
cause  remanded,  with  directions  to  the  trial  court  to  en- 
ter judgment  for  the  defendant  for  the  possession  of  the 
car  in  controversy,  and  for  costs. — Reversed  and  remanded. 

Ladd,  C.  J.,  Gatnor  and  Stevens,  JJ.,  concur. 


Kawnber  Manufacturing  Company,  Appellant,  v.  Rbjnfro 

&  Lewis  et  al.,  Appellees. 

MECHANICS'  LIEN:  Bight  to  Lien— Eight  of  Subcontractor.  Sec. 
1  3093,  Code  Supp.,  1913,  providing  for  the  lien  of  the  subcon- 
tractor, declares  that  nothing  therein  "shall  be  construed  to  re* 
quire  the  owner  to  pay  a  greater  amount  or  at  an  earlier  date 
than  is  provided  in  his  contract  with  the  principal  contractor;" 
and  where  there  is  nothing  due  to  the  principal  contractor,  be- 
cause of  his  failure  to  complete  the  building,  a  subcontractor 
furnishing  material  is  not  entitled  to  a  lien. 


1 
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MECHANICS'  LIEN:    Bight  to  Lien— Collapse  of  Building  before 

2  Completion.  Where,  under  a  contract  for  the  erection  of  a  build- 
ing, the  contractors  undertook  to  furnish  and  deliver  all 
materials  and  pay  all  labor  and  perform  and  oversee  the  con- 
struction of  the  building,  and,  upon  completion  according  to 
plans  and  specifications,  were  to  receive  the  agreed  compen- 
sation, and  the  building  collapsed  and  was  ruined  before  its 
completion,  neither  the  contractor  nor  the  subcontractor  was  en- 
titled to  a  mechanics'  lien  thereon,  nor  to  recover  from  the 
owner. 

MECHANICS'   UEN:    Bight  to  Lien— Owner  Excused  by  NegU- 

3  genoe  of  Contractor.  In  an  action  by  a  subcontractor  to  enforce 
a  mechanics'  lien  on  a  building,  where  the  contract  provided 
that  payment  was  to  be  made  only  upon  completion  of  the 
building  according  to  plans  and  specifications,  and  the  terms 
were  not  complied  with,  by  reason  of  the -collapse  of  the  build- 
ing, proof  of  the  contractor's  negligence,  and  the  consequent 
destruction  of  the  building,  was  material  only  as  showing  that 
the  destruction  was  not  the  owner's  fault. 

Appeal  from  Crawford  District  Court. — E.  G.  Albert, 

Judge. 

September  20,  1919. 

Suit  in  equity  to  establish  and  foreclose  a  mechanics' 
lien.  The  trial  court  found  for  defendants,  and  plaintiff 
appeals. — Affirmed. 

Conner  &  Powers,  for  appellant. 

R.  Shaw  V<m  and  Sims  &  Kuehrde,  for  appellees. 

Weaver,  J. — The  defendants  Renfro  &  Lewis,  a  firm 
of  building  contractors,  entered  into  an  agreement  with 
their  codefendants,  Flora  M.  Wright  and  Richard  Kinney, 
for  the  improvement,  alteration,  and  repair  of  a  two-story 
brick  block,  owned  by  the  parties  last  named,  in  the  city 
of  Denison,  Iowa. 

The  plaintiff  is  a  dealer  in  building  materials,  and 
claims  to  have  sold  and  delivered  to  Renfro  &  Lewis  cer- 

VOL.    186    Ia. — 85. 


1346       Kawnebb  Mfg.  Co.  v.  Rbnfeo  &  Lbwiq,  [186  Iowa 

tain  material,  to  be  used  in  the  performance  of  their  con- 
tract with  Wright  and  Kinney,  to  the  amount  and  value  of 
$265.  The  indebtedness  thus  created  not  being  paid,  plain- 
tiff filed  its  claim  for  a  lien  upon  the  property,  and  brings 
this  action  to  foreclose  the  same. 

The  defendants  Wright  and  Kinney,  separately  an- 
swering, deny  the  plaintiff's  claim ;  deny  that  plaintiff  has 
or  is  entitled  to  any  lien  against  their  property  for  the  in- 
debtedness of  Renf  ro  &  Lewis ;  and  deny  that  they  or  either 
of  them  are  indebted  in  any  sum  to  said  contractors.  Fur- 
ther answering,  the  defendants  allege  that,  by  the  terms  of 
their  contract  with  Renfro  &  Lewis,  payment  was  to  be 
made  only  upon  the  furnishing  of  the  material  and  comple- 
tion of  the  work  contemplated  by  the  contract,  and  that, 
before  the  contract  was  performed  or  its  conditions  ful- 
filled, the  building  collapsed  and  was  ruined,  by  reason  of 
the  negligence  of  the  contractors  in  constructing  another 
building  on  the  adjoining  lot  for  one  Goldheim,  whereby 
said  answering  defendants  never  became  and  are  not  now 
indebted  to  Renfro  &  Lewis  on  account  of  their  said  work, 
and  their  said  property  never  became  and  is  not  now  sub- 
ject to  plaintiff's  alleged  lien. 

In  reply,  plaintiff  alleges  that  the  materials  furnished 
by  it  were  used  in  the  building,  and  that  Wright  and  Kin- 
ney had  elected  to  bring  their  action  for  damages  against 
Goldheim  for  the  value  of  their  building  in  its  improved 
condition,  and  had  recovered  judgment  therefor. 

The  trial  court  found  for  the  defendants,  dismissed  the 
bill,  and  plaintiff  appeals. 

By  way  of  further  explanation,  it  may  be  said  that  the 
judgment  in  the  action  by  Wright  and  Kinney  against 
Goldheim  was  affirmed  upon  appeal  to  this  court  See 
WHtfht  v.  Goldheim,  184  Iowa  1041. 

I.    As  an  introduction  to  their  argument,  appellant's 
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counsel  state  certain  abstract  propositions  of  law  as  fol- 
lows: 

1.  That  the  fact  that  no  building  was  on  the  lot  when 
the  claim  for  a  lien  was  filed  does  not  defeat  the  right  to 
a  lien. 

2.  That  substantial  performance  of  the  contract  is  suf- 
ficient to  sustain  a  recovery  of  the  price,  subject  only  to 
reasonable  deduction  for  slight  defects  or  deficiencies  in 
the  work  done. 

3.  That  destruction  of  the  building  without  the  con- 
tractor's fault  relieves  the  contractor  from  further  per- 

< 

form  an  ce,  and  he  is  entitled  to  recover  for  the  work  done 
and  materials  furnished. 

4.  That  a  defense  which  is  not  available  by  the  owner 
against  the  principal  contractor  will  not  serve  to  defeat  the 
lien  of  a  subcontractor. 

For  the  purposes  of  this  case,  all  these  propositions 
may  be  conceded,  without  necessitating  any  other  con- 
clusion than  was  reached  by  the  court  below.    The  appellees 

do  not  contend,  nor  did  the  court  hold,  that 

lm  mbwn Ariih8t  to     they  can  defeat  or  avoid  plaintiff's  right  to 

?ubconSactor?f    a  lien  **>  aB  between  appellees  and  Renfro 

&  Lewis,  the  latter  are  entitled  to  recover 
upon  the  contract,  or  for  the  value  of  the  work  done  and 
materials  furnished  by  them.  Their  defense,  briefly  stat- 
ed, is  that  they  never  became  and  are  not  now  indebted  to 
-  Renfro  &  Lewis,  and  that,  as  a  necessary  result  of  that  fact, 
their  property  cannot  be  subjected  to  a  lien  to  secure  pay- 
ment of  the  debt  of  Renfro  &  Lewis  to  the  plaintiff.  That 
this  is  a  good  defense  to  the  plaintiff's  claim,  if  borne  out 
by  the  record,  cannot  be  doubted.  The  statute  which  pro- 
vides for  the  right  of  a  subcontractor  to  a  lien  upon  a 
building  or  property  expressly  declares  that  nothing  there- 
in "shall  be  construed  to  require  the  owner  to  pay  a  great- 
er amount  or  at  an  earlier  date  than  is  provided  in  his  con- 
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tract  with  the  principal  contractor."  Code  Supplement, 
1913,  Section  3093. 

The  language  quoted  is  too  clear  and  unambiguous  to 

m 

call  for  construction,  and  renders  unnecessary  any  citation 
or  quotation  from  the  numerous  precedents  to  the  same 
effect. 

II.  Does  the  record  show  any  indebtedness  by  Wright 
and  Kinney  to  Benfro  &  Lewis? 

The  contract  between  these  parties  was  in  writing. 

By  its  terms  the  contractors  undertook  to 

2.  mechanics'        "furnish  and  deliver  all  materials  required, 

libn:  right  to 

buiwin011^?6  **  k*re  an<*  pay  all  necessary  labor,  and  pei> 
.    completion.         form  and  oversee  the  construction  of  the 

*  building  according  to  the  plans  and  specifi- 
cations," and  to  complete  the  same  within  30  days  from 
the  time  the  materials  were  received  for  the  glass  front 
which  was  to  be  put  in  the  building.  In  consideration  of 
this  undertaking,  the  owners  agreed  to  pay  to  the  contrac- 
tors the  sum  of  f  1,600,  "upon  completion  of  the  building 
according  to  the  plans  and  specifications." 

That  the  building  did  collapse  and  became  a  heap  of 
ruins  is  conceded.  As  to  the  condition  of  the  work,  under 
the  contract,  at  the  date  of  destruction  of  the  building,  the 
testimony  given  by  Benfro  &  Lewis  is  to  the  effect  that 
there  still  remained  to  be  done  the  setting  of  certain  glass, 
the  completion  of  certain  steps,  and  some  unfinished  paint- 
ing.   Their  statement  is : 

"The  lights  had  not  arrived  at  that  time,  and  we  were 
waiting  for  them.  They  were  to  be  put  in  place  when  they 
came.  It  would  require  about  two  hours  to  put  them  in 
place.  There  had  been  but  one  coat  of  paint  put  on  at  that 
time.  There  were  three  steps  that  the  risers  were  not  in ; 
otherwise,  the  building  had  been  fully  completed  for  three 
or  four  days." 

No  notice  had  Jtoen  given  to  the  owners  of  the  com- 
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pletion  of  the  work,  and*  the  contractors  had  not  offered  or 
tendered  to  the  owners  the  possession  or  control  of  the 
building. 

In  short,  though  the  work  had  been,  to  a  great  extent, 
performed,  there  was  and  is  no  claim  or  pretense  that  it 
was,  in  fact,  completed  or  ready  for  delivery.  Had  the  con- 
tractors, a  moment  before  the  collapse,  demanded  payment 
of  the  contract  price,  the  owners  would  have  been  under  no 
obligation  or  duty  to  accept  the  building  as  a  finished 
work,  or  to  pay  the  contract  price.  The  contractors  were 
still  rightfully  in  possession,  and  if,  by  their  neglect,  the 
building  was  destroyed,  surely  the  owners  were  under  no 
obligation,  legal  or  moral,  to  pay  for  it.  As  between  the 
owners  and  the  contractors,  the  fact  that  the  fall  of  the 
building  was  occasioned  by  the  neglect  of  the  latter  was 
adjudicated  in  the  case  of  Wright  t?.  Qvldheim,  supra;  and 
while  that  question  may  not  be  res  adjudicata  as  against 
the  plaintiff  in  this  case,  the  burden  is,  nevertheless,  upon  it 
to  show,  if  it  can,  a  state  of  facts  from  which  the  court 
may  find  that  the  appellees  are  indebted  to  said  contrac- 
tors for  the  work  in  which  the  materials  sold  by  them  were 
used.  In  this  respect,  there  is  not  only  a  failure  of  proof, 
but  it  affirmatively  and  convincingly  appears  that  such 
indebtedness  does  not  exist. 

III.  Appellant  makes  the  point  that  the  negligence  of 
the  contractors  which  caused  the  fall  of  the  building  be- 
ing in  the  performance  of  work  done  by  them  for  Goldheim 

on  the  adjoining  lot,  and  not  any  lack  of 

3'  ijBN^right  to    care  *n  *ke  performance  of  their  work  under 

cu8ed0bynneg^   *e  contract  with  appellees,  the  rules  of  law 

Ugence  of  con-    tQ  wMch   we  haye   adverted   have  no   appU. 

cation.  We  are  unable  to  see  how  this  dis- 
tinction can  be  drawn  or  justified.  If  the  contractors,  by 
their  own  fault,  failed  to  complete  the  building,  or  brought 
about  its  destruction  before  it  was  ready  for  delivery  to  the 


m 
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owners,  it  is  wholly  immaterial  whether  the  fault  with  the 
consequences  of  which  they  are  charged,  occurred  while  do- 
ing the  appellees'  work,  or  while  engaged  in  any  other  act 
or  employment.  Counsel  seem  to  think  that  the  owners 
cannot  rely  upon  any  defense,  as  against  the  subcontractor, 
unless  it  be  such  as  Would  be  available  by  an  owner 
against  the  principal  contractor,  and  arise  out  of  the  con- 
tract  itself;  and  that,  under  this  rule  or  principle,  the  con- 
tractors' act  or  negligence  in  the  service  of  GoMheim  can- 
not be  relied  upon  to  release  the  owners  from  obligation  to 
pay.  But,  taking  the  rule  to  be  as  stated,  for  our  present 
purposes,  it  is  not  available  to  appellant.  The  defense  here 
relied  upon  does  arise  upon  the  contract.  By  that  contract 
the  owners  agreed  to  pay  the  stated  price  when  the  work 
was  completed  according  to  the  plans  and  specifications, 
and  they  cannot  be  put  in  default  until  those  terms  are 
complied  with.  Concededly,  the  principal  contractors  have 
never  performed,  and  have,  therefore,  never  become  en- 
titled to  payment.  Proof  of  their  negligence  and  the  con- 
sequent destruction  of  the  building  is  only  material  as 
showing  that  the  destruction  of  the  subject-matter  of  their 
employment  was  rot  due  to  the  fault  of  the  owners. 

The  contractile}  are  denied  the  right  to  recover,  not  be- 
cause of  their  negligence,  but  because  they  have  not  per- 
formed their  agreement.  Had  they  abandoned  the  building 
in  its  unfinished  condition,  or  had  tendered  or  turned  it 
over  to  the  appellees  in  such  condition,  then  the  question 
of  substantial  performance,  or  whether  they  could  recover 
the  agreed  price,  less  the  cost  of  the  items  of  work  undone, 
or  whether  they  could  recover  under  some  application  of 
the  doctrine  of  quantum  meruit,  would  be  of  pertinence; 
but  it  has  none  under  the  record  as  it  stands. 

The  decree  of  the  district  court  is  right,  and  it  is — Af- 
firmed. 

Ladd,  C.  J.,  Gatnor  and  Stevens,  JJ.,  concur. 
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Herbert  McCabe,  Trustee,  Appellee,  v.  Albert  Fluck- 
ingbr, Appellant. 

JUDGMENT:    Opening  or  Vacating— Default— Burden  of  Proof.    The 

1  burden  of  proof  Is  on  one  moving  to  set  aside  a  default  Judg- 
ment, to  prove  existence  of  facts  on  which  he  relies. 

APPEAL  AND  ERROR:    Review— Motion  to  Set  Aside  Default— Pre* 

2  sumptions — Evidence.  Where  there  is  a  conflict  between  an 
affidavit  filed  by  defendant  in  support  of  a  motion  to  set  aside 
a  default,  and  affidavit  of  the  plaintiff,  a  judgment  by  the  trial 
court  refusing  to  set  aside  the  default  will  not  be  disturbed  by 
the  Supreme  Court. 

Appeal  from  Dubuque  District  Court. — D.  E.  Maguirb, 

Judge. 

May  21,  1919. 

Rehearing  Denied  September  20,  1919. 

ArPEAL  from  a  ruling  on  a  motion  to  set  aside  a  de- 
fault and  judgment.  Motion  overruled.  Defendant  ap- 
peals.— Affirmed. 

O.  A.  Bwrnes,  for  appellant. 

John  A.  Cunningham  and  L.  O.  Hurd,  for  appellee. 

xGaynor,  J. — Plaintiff  is,  and  at  the  time  this  action 
was  commenced  was,  trustee  in  bankruptcy  in  the  matter 
of  the  estate  of  Melchoir  Schmitt.  In  that  capacity,  he 
commenced  an  action  against  the  defendant  herein  to  re- 
cover a  certain  sum  claimed  to  be  due  for  goods,  wares, 
and  merchandise  sold  by  the  bankrupt  to  the  defendant 
between  the  1st  day  of  April,  1916,  and  the  1st  day  of  July, 
1916.  The  petition  in  bankruptcy  was  filed  on  July  20, 
1916.  Plaintiff  was  not  adjudged  a  bankrupt  until  the  24th 
day  of  August,  1916.  The  amount  claimed  in  this  suit  is 
1244.49.    On  July  2,  1917,  due  notice  was  served  on  the 
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defendant,  by  the  trustee  in  bankruptcy,  of  the  filing  of  the 
petition,  and  of  the  subject-matter  of  the  claim  against  him. 
The  defendant  failed  to  appear,  and  judgment  by  default 
was  entered  against  him  on  the  2d  day  of  October,  1917. 
On  the  4th  of  October,  defendant  was  granted  leave  to  file  a 
motion  to  set  aside  the  judgment;  and  on  the  5th,  it  was 
ordered  that  said  motion  be  presented  within  30  days,  and 
execution  stayed  until  the  motion  was  passed  upon.  On  the 
29th  day  of  October,  a  motion  was  filed,  supported  by  his 
own  affidavit,  in  which  he  says  that,  on  the  day  the  notice 
of  suit  was  served  upon  him,  he  met  plaintiff's  attorney, 
John  A.  Cunningham,  on  the  street,  and  had  a  conversation 
with  him  in  regard  to  the  case ;  that  he  made  a  proposition 
of  settlement ;  that  the  said  Cunningham  took  the  proposi- 
tion under  advisement,  and  agreed  that  nothing  further 
would  be  done  in  said  case  until  after  he  had  submitted  the 
proposition  to  his  client,  and  until  after  he  had  notified  the 
defendant  as  to  whether  or  not  the  proposition  would  be 
accepted;  that  he  made  the  proposition  to  avoid  trouble 
and  expense,-  and  that  it  was  made  in  good  faith ;  that,  up 
to  the  time  of  the  entry  of  the  default,  John  A.  Cunningham 
had  never  communicated  with  him,  as  he  agreed  to  do,  and 
never  informed  him  in  any  way  as  to  whether  or  not  his 
client  would  accept  or  reject  the  proposition  of  settlement ; 
that  he  relied  upon  this  promise,  and  believed,  at  the  time, 
that  the  said  John  A.  Cunningham  was  acting  in  good 
faith ;  that  nothing  further  was  done  by  him  in  said  cause, 
because  of  his  reliance  upon  the  good  faith  of  plaintiff's  at- 
torney. He  further  Rays  that  he  has  a  full  and  complete  de- 
fense, and  sets  out  the  facts  upon  which  he  predicates  his 
defense. 

In  an  amendment  to  his  affidavit,  he  says  that  the  ar- 
rangement was  never  reduced  to  writing,  £nd  he  relied  up- 
on the  verbal  statement  made  by  Cunningham. 

Thereupon,  defendant  presented  for  filing,  in  the  event 
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his  motion  should  be  sustained,  an  answer  and  counter* 
claim,  in  which  he  alleges  that,  on  the  10th  day  of  May, 
1916,  he  entered  into  a  verbal  contract  with  Melchoir 
Schmitt,  in  which  Schmitt  agreed  to  purchase  from  him  a 
Metz  truck,  of  a  pattern  and  style  that  defendant  did  not 
then  have  in  stock,  said  truck  to  be  equipped  with  demount- 
able rims,  and  Schmitt  agreed  to  pay  for  said  truck  f 600, 
in  sausage  meat  and  other  goods  and  merchandise  manu- 
factured  by  Schmitt,  as  the  same  should  be  needed  by  the 
defendant,  until  the  $600  was  fully  paid;  that  there  was 
due  said  Melchoir  Schmitt  from  the  defendant,  on  the  10th 
day  of  May,  1916,  for  goods  already  furnished,  f 74.64; 
that,  at  the  time  the  truck  was  delivered,  it  was  not  equip- 
ped with  demountable  rims,  and  Schmitt  refused  to  accept 
it;  that  the  defendant  then  agreed  that  it  could  be  used  by 
Schmitt  until  the  same  was  equipped  with  demountable 
rims.  He  further  says  that  Schmitt  used  said  truck  from 
May  10th  to  July  1st,  a  period  of  50  days,  at  which  time, 
Schmitt  failed  in  business,  and  refused  and  neglected  to 
carry  out  the  terms  of  the  contract;  that  the  reasonable 
value  of  the  use  of  the  truck  was  $6.00  a  day,  or  $300. 

'It  does  not  appear,  nor  is  it  claimed,  that  the  defend- 
ant ever  fyrnished  the  demountable  rims. 

By  way  of  counterclaim,  the  defendant  says  that,  when 
the  truck  was  delivered  to  Melchoir  Schmitt,  it  was  new, 
and  was  worth  the  sum  of  $600 ;  that,  when  returned  to  the 
defendant,  it  was  not  worth  to  exceed  $275;  that  he  has 
been  damaged  by  the  failure  of  said  Schmitt  to  carry  out 
the  terms  of  said  contract  in  the  sum  of  $325. 

In  the  matter  of  the  motion  to  set  aside  the  default, 
the  plaintiff  filed  counter  affidavits.  John  A.  Cunning- 
ham deposed  and  said  that,  since  the  time  of  the  service  of 
the  notice,  he  never  had  any  talk  with  defendant  in  refer- 
ence to  anything  pertaining  to  the  case,  and  he  absolutely 
and  unqualifiedly  denies  each  and  every  allegation  made  by 
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defendant  as  to  any  oral  agreement  such  as  appears  in  de- 
fendant's affidavit;  attached  to  his  motion  to  set  aside  the 
judgment. 

It  appears,  also,  that,  prior  to  the  commencement  of 
this  action,  the  defendant  in  this  suit  brought  an  action  in 
replevin  against  Melcholr  Schmitt  to  recover  the  possession 
of  the  truck  referred  to  in  his  affidavit,  and  that  Schmitt 
afterwards  became  a  bankrupt,  and  this  plaintiff,  as  trus- 
tee, was  substituted  in  his  stead.  It  appears  that,  in  that 
replevin  suit,  this  defendant,  testifying  for  himself,  said 
that  he  often  loaned  trucks  to  prospective  buyers,  and  made 
no  practice  of  charging  them  for  the  use. 

The  duty  of  the  court  to  set  aside  the  default  and  judg- 
ment appears  to  rest  purely  upon  whether  Cunningham 
made  the  statements  alleged  to  have  been  made  by  him, 

and  entered  into  the  agreement  claimed  to 

lm  openingNor  va-    have  keen  made,  breached  it,  and  thereby 

SSrden:  o^prooV  deceived  defendant  into  failing  to  interpose 

any  defense  that  he  might  have  to  the  plain 
tiflPa  claim.     This  fact  was  resolved  by  the  trial  court 

« 

against  the  defendant.  There  is  a  clear  conflict  between 
the  affidavits  filed  by  the  defendant  and  the  affidavit  filed 
by  Cunningham.  We  are  not  able  to  say  which  has  told 
the  truth.  The  burden  was  on  defendant  to  prove  the  exist- 
ence of  the  facts  on  which  he  relies.    This  appeal  is  based  on 

error.    We  cannot  say  that  the  court  erred 
2'  £!£!!?  J23i~- .   in  its  decision.    The  court  saw  the  parties. 

error  :  review :  .  r-  • 

SSde  Vfani?:     Until  there  is  a  clear  showing  of  error  in  its 
^SK.*0"" :"     ruling,  we  cannot  disturb  it.     The  case  is, 

therefore, — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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Rika  Mandelko,  Appellee,  v.  Phila  Hinds,  Appellant. 


ggp  ADVERSE  POSSESSION:    Nature  and  Requisltesr-TTse  of  Driveway 

1    in  Common.    Where  the  evidence  showed  that  a  driveway  had 
been  used  in  common,  the  defendant's  claim  that  she  had  been 
££  In  the  adverse  possession  of  a  part  thereof  was  not  sustained. 

V 

BOUNDA&IES:    Evidence— Burden   of   Proof— Estoppel.    The  bur- 

fc  2    den  to  establish  estoppel  pleaded  by  the  defendant  in  an  ac- 

fr  tion  to  quiet  title,  based  upon  plaintiffs  representation  as  to 

the  location  of  the  boundary  line,  was  upon  the  defendant 

m  BOUNDARIES:     Evidence — Representations — Estoppel.       Plaintiffs 

3    representation    to    defendant's    husband    as    to    the    boundary 

line,  made  when  plaintiff  did  not  know  that  defendant  was 

H  seeking   to  buy  the  adjoining  property,  or   intended   to   rely 

ur  upon  her  representations,  and  which  did  not  mislead  defendant, 

;.  did  not  constitute  an  estoppel. 


Appeal  from  Harrison  District  Court. — J.  B.  Rockafellow, 

Judge. 

July  7,  1919. 

Rehearing  Denied  September  20,  1919. 

Suit  in  equity  to  quiet  title  to  a  narrow  strip  o£  laid 
claimed  by  the  owners  of  adjoining  city  lots.  Decree  in 
favor  of  plaintiff,  as  prayed.  Defendant  appeals. — Af- 
firmed. 

m 

H.  L.  Robertson,  for  appellant. 

C.  W.  Kellogg,  for  appellee. 

Stevens,  J. — On  August  12,  1891,  L.  M.  Kellogg  and 
wife  conveyed  to  Henry  Sahn  the  north  one  half,  and  to 
Charles  Mandelko  the  south  one  half,  of  the  west  350  feet 
of  the  north  100  feet,  more  or  less,  of  Block  5  in  Addis'  Ad- 
dition to  the  town  of  Missouri  Valley.  The  former  tract 
was  also  more  particularly  described  as  the  north  one  half, 


1356  Mandblko  v.  Hinds.  [186  Iowa 

and  the  latter  as  the  south  one  half,  of  that  tract  commenc- 
ing at  the  northwest  corner  of  said  Block  5,  running  thence 
east  along  the  north  line  of  said  block,  360  feet,  thence 
south  100  feet,  more  or  less,  to  the  north  line  of  the  tract 
heretofore  sold  by  W.  F.  Blythe  and  husband  to  B.  Bran- 
driff,  thence  west  along  the  north  line  of  said  Brandriff 
tract  to  the  west  line  of  said  block,  thence  north  to  the  place 
of  beginning.  The  language  of  the  two  deeds  varies  slight- 
ly, but  the  above  is  a  correct  statement  of  the  meaning 
thereof. 

On  November  8,  1902,  Owen  G.  Parnsworth  and  wife 
conveyed  a  part  of  Lots  2  and  3  in  Block  5  of  Addis'  Addi- 
tion to  Rika  Mandelko,  plaintiff  herein,  described  by 
metes  and  bounds  as  follows : 

"Commencing  at  a  point  in  the  west  line  of  said  block 
one  hundred  and  six  (106)  feet  southward  from  the  north- 
west corner  of  said  block,  running  thence  southward  from 
the  northwest  line  of  said  block  forty  (40)  feet,  thence 
eastward  parallel  with  the  south  line  of  said  block  three 
hundred  and  fifty  (350)  feet,  thence  northward  40  feet, 
and  thence  westward  350  feet,  to  the  place  of  beginning." 

On  October  30,  1000,  Owen  G.  Farnsworth,  widower, 
conveyed  the  following  tract  to  Phila  Hinds,  defendant 
herein,  to  wit: 

"Commencing  at  a  point  on  the  west  line  of  Block  Five 
(5)  in  Addis'  Add.  to  the  town  of  Missouri  Valley,  one 
hundred  forty-six  (146)  feet  southward  of  the  northwest 
corner  of  said  Block  Five  (5),  thence  southward  along  the 
west  line  of  said  block  one  hundred  twenty  (120)  feet, 
thence  east,  parallel  with  the  south  line  of  said  block  three 
hundred  fifty  (350)  feet,  thence  northward  parallel  with 
the  west  line  of  said  block  one  hundred  twenty  (120)  feet, 
thence  west  three  hundred  fifty  (350)  feet  to  place  of  be- 
ginning." 

Defendant,  in  her  answer  and  cross-petition,  describes 
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her  tract  as  above,  except  -she  fixes  the  starting  point  140 
feet  from  the  northwest  corner  of  Block  5,  instead  of  146 
feet,  as  stated  in  her  deed.  The  controversy  between  the 
parties  involves  the  division  line  between  the  land  of  de- 
fendant and  the  40-foot  strip  of  plaintiff.  McGavern  Street, 
which  runs  in  a  slightly  northwest  and  southeasterly  di- 
rection, lies  immediately  west  of  Block  5*  The  driveway, 
constructed  of  cinders,  *  extends  east  and  west  at  right 
angles  with  the  west  line  of  the  block,  and,  therefore,  in  a 
southwesterly  and  northeasterly  direction.  McGavern 
Street  is  improved  by  guttering  and  curbing,  and  there  is 
a  sidewalk  in  front  of  Block  5. 

At  the  time  plaintiff  purchased  the  40-foot  strip,  there 
was  an  old  barn  situated  thereon,  which  the  grantor  re- 
served, together  with  the  right  to  remove  the  same  within 
two  years.  The  evidence  shows  that  the  barn  was  moved 
south  a  short  distance;  but,  if  plaintiff's  contention  is  sus- 
tained, it  was  left  on  the  40-foot  strip.  It  was  clearly  the 
intention  of  her  grantor  to  move  the  same  south'  onto  the 
land  now  owned  by  the  defendant.  The  curbing  on  the 
west  side  of  Fifth  Street  was  constructed  so  as  to  permit 
direct  access  to  the  driveway.  Charles  Mandelko  and  Sahn 
divided  the  tracts  purchased  by  them  by  measuring  50  feet 
from  the  northwest  corner  of  the  block,  and  constructing  a 
fence  on  the  line  indicated  by  said  measurement,  which 
fence  has  been  since  maintained  without  interruption. 
There  are  no  fences  between  the  tracts  of  Charles  Mandelko 
and  his  wife,  or  between  the  tract  of  the  latter  and  the 
defendant.  The  commissioner  agreed  upon  by  the  parties 
to  survey  and  locate  the  line  between  the  tracts  of  plaintiff 
and  defendant  found  that  there  was  an  excess  of  land  over 
and  above  that  indicated  by  the  lots  platted  in  Block  5. 
The  competency  of  his  evidence  is  challenged  by  counsel  for 
appellant  upon  the  ground  that  he  failed  to  properly  locate 
the  northwest  corner  of  Block  5,  but  established  the  same 
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at  a  point  designated  by  a  civil  engineer  who  claimed  to 
have  surveyed  and  located  the  same;  but,  accepting  the 
location  thereof  as  correct,  the  measurement  of  the  com- 
missioner from  thai*  point  146  feet  south  throws  the  dis- 
puted tract  north  of  the  north  line  of  defendant's  tract,  and 
coincides  exactly  with  the  north  line  of  the  Blythe-Brandriff 
tract  referred  to  in  the  deeds  of  Charles  Mandelko  and 
Sahn. 

The  testimony  of  Seth  Dean,  the  commissioner,  leaves 
some  doubt  as  to  whether  he  actually  located  the  north- 
west corner  of  Block  5,  or  acted  upon  the  information  given 
him  by  the  former  civil  engineer,  who  claimed  to  have 
placed  a  gas  pipe  in  the  street,  33  feet  west  of  said  north- 
west corner;  but  it  appears  to  be  conceded  that  the  fence 
between  the  tract  of  Charles  Mandelko  and  Sahn  is  on  the 
true  line,  and  that  the  latter  owns  50  feet  north  thereof, 
which  coincides  exactly  with  the  corner  located  by  Dean. 

We  think  the  record  quite  satisfactorily  shows  that  it 
was  the  intention  of  the  Kelloggs  to  convey  to  Sahn  and 
Charles  Mandelko  all  of  the  land  lying  north  of  the  Bran- 
driff  tract,  which  is  the  40-foot  strip  now  owned  by  plain- 
tiff. There  is  no  dispute  as  to  plaintiff's  north  line.  The 
line  between  the  tract  of  the  latter  and  Brandriff  does  not 
appear  to  have  been  established  by  agreement  or  otherwise, 
but  the  distance  from  the  line  fence  between  Sahn  and 
Mandelko  south  to  a  point  146  feet  from  the  northwest  cor- 
ner  of  Block  5,  as  located  by  Dean,  is  96  feet,  which  coin- 
cides exactly  with  the  northwest  corner  of  the  Hinds  tract, 
as  stated  in  her  deed.  We  are,  therefore,  satisfied  that  the 
true  line  between  plaintiff  and  defendant  is  146  feet  south 
of  the  northwest  corner  of  the  block,  as  fixed  by  Dean, 
and  lies  south  of  the  described  tract,  and  that  plaintiff,  un- 
less defendant's  plea  of  the  statute  of  limitations  or  es- 
toppel is  sustained,  is  the  absolute  owner  thereof.  The 
evidence  does,  however,  show  that  a  stake  was  set  90  feet 
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south  of  the  division  fence  between  Sahn  and  Charles  Man- 
delko, and  on  the  north  line  of  the  disputed  tract,  and 
tended  to  show  that  plaintiff  regarded  the  same  as  the 
southwest  corner  of  her  tract;  dut  it  does  not  coincide 
with  the  measurements  before  stated,  and  was  evidently 
so  placed  on  the  assumption  that  Charles  Mandelko  owned 
but  50  feet,  and  that  plaintiff  owned  a  strip  immediately 
south  thereof,  40  feet  in  width.  The  true  line,  however, 
evidently    leaves   the   disputed   territory   upon    plaintiff** 

tract.     Defendant,  iiu  her  answer,  alleges 

*"  msskIn  •  ?a-      *hat  she  has  been  in  the  open,  notorious, 

Stes  :ause  of*1'  adverse  possession  of  the  disputed  strip  for 

wm££?  in       more  than  10  years,  and  also  that  plaintiff, 

before  defendant  purchased  her  land,  in- 
formed her  agent  that  the  line  was  north  of  the  driveway 
and  barn,  and  subsequently  informed  defendant  that  she 
and  her  husband  owned  but  90  feet,  and  that  the  disputed 
territory  belonged  to  her.  The  evidence  shows,  however, 
that  the  driveway  has  been  used  in  common,  and  does  not 
sustain  defendant's  claim  of  adverse  possession. 

However,  the  question  of  estoppel  presents  some  dif- 
ficulty. Plaintiff's  grantor,  as  before  stated,  reserved  the 
right  to  remove  the  barn  from  the  premises  conveyed  to 

her  within  two  years,  and  within  that  time 

2"  e^SeDM  "bur-     moved  the  same  south  of  the  north  line  of 

?«toppeif roof '"     the  driveway;   and  plaintiff,  apparently  at 

least,  believed  that  it  was  moved  off  of  her 
tract,  and  she  does  not  appear  to  have  objected  to  defend- 
ant's claiming  and  using  the  same  until  it  was  destroyed 
by  fire,  a  few  years  before  this  suit  was  commenced.  As 
before  stated,  the  driveway  was  constructed  at  right  angles 
with  the  street  line,  and  does  not,  therefore,  for  the  reason 
indicated  above,  run  parallel  with  the  lot  lines.  Sahn  and 
Charles  Mandelko  each  constructed  50  feet  of  sidewalk, 
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and  plaintiff  40  feet,  which  extended  to  the  north  line  of  the 
driveway. 

Before  pur^^s^Jljg^ract,  Frank  Hinds  went  with 
the  owner  to' view  the  same,  and  claims  that  the  latter 
pointed  out  the  north  line  of  the  driveway  as  the  north  line 
of  the  premises  he  was  seeking  to  buy;  that  Hinds  asked 
plaintiff  where  the  line  was,  and  that  she  told  him  it  was 
along  the  north  side  of  the  barn,  which  was  approximately 
the  north  line  of  the  driveway.  Sometime  after  this  suit 
was  commenced,  plaintiff  constructed  a  garage,  immediate- 
ly east  of  the  driveway,  and  at  substantially  the  place  for- 
merly occupied  by  the  old  barn.  Plaintiff  denied  that  she 
stated  to  defendant's  husband  that  the  line  was  north  of 
the  driveway,  or  that  she  ever  told  defendant  that  the  same 
was  on  their  tract  and  that  she  and  her  husband  owned  but 
90  feet  On  account  of  some  trouble  existing  between  the 
parties,  defendant  built  a  fence  along  the  north  line  of  the 
driveway,  and  plaintiffs  removed  it,  some  three  or  four  years 
before  suit  was  commenced,  claiming,  as  she  testified,  that 
the  driveway  belonged  to  her.  Defendant  testified  that 
nothing  was  said  by  plaintiff  about  the  line,  when  the  fence 
was  torn  down.  The  burden  of  establishing  the  alleged  es- 
toppel rested  upon  the  defendant.  Plaintiff  was  doubtless 
the  owner  of  tl^e  disputed  tract,  as  indicated  \>y  all  of  the 
deeds  offered  in  evidence.  The  deeds  to  Sahn  and  Mandelko 
were  intended  to  convey  all  of  Lot  5  lying  between  the 
Brandriff  tract  and  the  north  line  thereof,  and  the  deed  to 
the  defendant  recognized  the  distance  from  the  northwest 
corner  to  the  point  of  commencing  as  146  feet,  and  not  140 
feet,  as  alleged  by  the  defendant. 

It  is  hardly  probable  that  defendant's  husband,  who 
was  in  company  with  the  owner  of  the  tract  purchased, 
relied  upon  the  statement  of  plaintiff,  even  if  made,  that  the 
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north  side  of  the  driveway  was  the  line  be- 

3'  ^SSenM  ?*rep-     tween  the  tracts,  as  he  claims  that  his  gran- 

uv$LUon* :  **"  tor  represented  to  him  that  such  was  the 

line.  Plaintiff  obviously  did  not  know 
where  the  line  was,  and  never  intended  either  to  represent 
the  matter  to  Hinds,  or  to  make  an  admission  against  her 
instead.  The  evidence  does  not  show  that  she  knew  that 
defendant's  huaband  was  seeking  to  buy  the  property,  or 
that  he  intended  in  any  way  to  rely  upon  her  statement  as 
to  where  the  line  was;  moreover,  plaintiff  denies  the  state- 
ments attributed  to  her  by  defendant's  husband. 

In  view  of  the  fact  that  the  disputed  tract  is  undoubt- 
edly located  upon  plaintiff's  land,  together  with  all  of  the 
other  facts  and  circumstances  indicated,  we  are  not  in- 
clined to  •  interfere  with  the  decree  of  the  court  below. 
Cross-petitioner  was  not  misled  to  her  disadvantage.  She 
placed  no  improvements  upon  the  disputed  tract  in  re- 
liance upon  the  alleged  statements  of  plaintiff,  but  erected 
a  garage  thereon  after  this  suit  was  commenced.  The  con- 
troversy between  the  parties  evidently  grew  out  of  some 
serious  ill  feeling  between  them,  and  all  have  testified  with 
more  or  less  effort  to  justify  their  side  of  the  quarrel ;  but,' 
as  above  stated,  the  measurement  of  the  commissioner 
agreed  upon  between  the  parties,  which  is  supported  by 
other  evidence,  locates  the  disputed  strip  upon  the  40-foot 
tract  of  plaintiff.  The  court  found  she  was  entitled  there- 
to, and  quieted  title  in  her  aa  prayed ;  and,  while  the  ques- 
tion is  somewhat  close,  we  are  not  disposed  to  disturb  the 
court's  finding.    Its  decree  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 
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Emily  Mei/ton,  Appellant,  v.  Roy  D.  Melton  et  aL,  Ap- 
pellees. 

DEEDS:  Validity— Duress — Evidence.  A  deed  was  not  procured 
by  duress  or  fear,  where  the  wife  conveyed  property  in  trust 
to  her  children,  as  the  price  of  her  being  permitted  to  sue  for  a 
divorce  without  having  a  defense  .made  that  would  reflect 
on  her  character,  there  being  at  no  time  any  physical  coercion 
employed  to  obtain  her  agreement,  and  the  only  testimony  hav- 
ing the  slightest  tendency  to  show  the  exercise  of  moral  duress 
being  found  in  her  statements  that  her  husband  and  his  attor- 
ney threatened  to  attack  her  character. 

Appeal  from  Cedar  District  Court. — F.  O.  Ellison,  Judge. 

July  10,  1919. 

Rehearing  Denied  September  20,  1919. 

Action  in  equity  to  set  aside  a  deed  of  conveyance. 
Petition  dismissed,  and  plaintiff  appeals, — Affirmed. 

Treichler  &  Treichler,  for  appellant. 

C.  J.  Lynch  and  Hamiel  &  Mather,  for  appellees. 

Weaver,  J. — Plaintiff  is  the  divorced  wife  of  the  de- 
fendant, Roy  D.  Melton.  Prior  to  the  beginning  of  the  di- 
vorce proceeding,  plaintiff  was  the  owner  in  her  own  right 
of  a  farm  of  160  acres,  together  with  a  substantial  amount 
of  personal  property,  and  had  recently  inherited  moneys 
and  credits  to  the  amount  of  |26,000.  The  parties  having 
separated  before  suit  was  brought,  they  made  a  settlement 
of  some  sort  concerning  their  property  rights,  and,  as  a  re- 
sult of  such  negotiation,  plaintiff  paid  her  husband  the 
sum  of  $9,250.  Soon  afterward,  the  husband  demanded 
further  concessions  as  a  condition  of  final  settlement,  and 
insisted : 

*  1.  That  plaintiff  should  convey  the  farm  to  the  five 
children  of  their  marriage,  or  to  a  trustee  for  their  bene- 
fit;  and 
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2.  That  she  pay  him  a  farther  sum  for  his  alleged  in- 
terest in  the  personal  property  on  the  farm.  This  demand 
was  for  $2,500,  an  amount  which  was  finally  reduced  by 
agreement  to  $1,550.  After  some  contention  and  negotia- 
tion on  the  matter,  plaintiff  yielded,  conveyed  the  farm  to 
H.  E.  Qibeant  in  trust  for  her  children,  subject  to  a  life 
estate  in  herself,  and  paid  the  sum  of  f  1,550  to  her  hus- 
band, who  united  with  her  in  making  the  deed  of  trust  to 
Gibeant. 

After  this  settlement,  plaintiff  brought  an  action  for 
divorce.  Her  husband  entered  an  appearance  to  the  action, 
but  subsequently  withdrew  it,  and  plaintiff  obtained  a  de- 
cree of  absolute  divorce,  with  a  confirmation  of  the  prop- 
erty settlement  made  by  the  parties.  Two  months  later, 
this  action  was  begun  to  set  aside  the  deed,  naming  as  de- 
fendants her  former  husband,  her  children,  and  Gibeant, 
the  trustee.  As  grounds  for  such  relief,  she  alleges  that, 
at  the  time  the  deed  was  made,  she  was  ill,  and  suffering 
great  mental  distress,  and  was  also  laboring  under  great 
fear  and  anxiety  on  account  of  threats  made  and  intimida- 
tion exercised  over  her  by  her  husband,  and  on  account  of 
his  avowed  determination  to  blacken  her  character  by 
charges  of  adultery ;  and  that,  because  of  the  coercion  and 
duress  so  exercised  over  her  by  her  husband  and  his  at- 
torney, and  being  advised  thereto  by  her  brother  and  her 
banker,  she  executed  the  conveyance  in  question,  not  of 
her  own  free  will,  without  adequate  comprehension  of  her 
legal  rights,  or  of  the  effect  of  the  writings  which  she 
signed.  These  allegations  are  denied  by  the  answers  of 
the  several  defendants.  The  denials  are  also  accompanied 
by  much  other  matter,  which  it  is  unnecessary  to  rehearse. 

After  hearing  the  evidence,  the  court,  finding  that  the 
allegations  of  the  petition  had  not  been  sustained,  dis- 
missed the  bill. 

The  merits  of  this  case  hardly  justify  any  extended  dis- 
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cussion.  If  we  may  concede  that  plaintiff  states  in  her  pe- 
tition a  sufficient  cause  for  setting  aside  the  deed  (which 
is  doubtful),  it  must  still  be  said  that  the  evidence  falls  far 
short  of  establishing  the  truth  of  her  allegations.  That  she 
was  laboring  under  a  degree  of  excitement  and  anxiety  was 
doubtless  true,  and  that  the  strain  so  existing  temporarily 
showed  visible  effects  in  her  bodily  condition,  need  not  be 
doubted;  but  that  she  acted  under  compulsion  amounting 
to  duress,  or  that  she  did  not  fully  comprehend  the  legal 
effect  and  purpose  of  the  deed  she  made,  cannot  be  be- 
lieved. 

When  she  received  a  statement  of  her  husband's  de- 
mands, she  took  time  for  reflection.  She  consulted  her 
banker  and  her  brother,  both  of  whom  advised  her  that  a 
settlement,  if  obtainable  on  reasonable  terms,  was  better 
than  litigation ;  and  there  is  not  the  slightest  evidence  that 
either  of  them  acted  otherwise  than  in  perfect  good  faith. 
Having  made  the  settlement,  executed  the  deed,  and  paid 
the  amount  agreed  upon,  she  proceeded  to  bring  her  action 
for  divorce.  While  not  so  expressly  stated,  it  cannot  be 
doubted  that  this  settlement  between  husband  and  wife  and 
this  adjustment  of  their  property  rights  were  made  in  con- 
templation of  divorce  proceedings;  and  it  is  no  less  evi- 
dent that,  in  her  anxiety  and  determination  to  obtain  the 
divorce,  she  intelligently  consented  to  make  the  deed,  to 
remove,  if  possible,  all  obstacles  to  that  end. 

The  deed  was  made  on  January  4,  1916.  The  divorce 
was  not  granted  until  February  8,  1916.  There  is  no  sug- 
gestion anywhere  or  by  anyone  that  the  alleged  coercion  or 
duress  of  which  she  complains  continued  during  this  period, 
or  that  she  was  not  in  a  normal  condition  of  physical  health 
and  mental  soundness  when  she  proved  up  her  case  and 
took  a  decree  by  which  the  property  settlement  between  her- 
self and  her  husband  was  confirmed.  There  is  no  pretense 
that  any  physical  coercion  was  at  any  time  employed  to  ob- 
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tain  her  agreement  to  the  settlement,  and  the  only  testi- 
mony having  the  slightest  tendency  to  show  the  exercise  of 
moral  duress  is  found  in  her  statement  that  her  husband  or 
his  attorney  threatened  to  attack  her  character.  The  con- 
versation to  which  she  refers  appears  to  have  taken  place 
at  a  meeting  of  the  parties  which  had  been  brought  about 
to  consider  the  husband's  demand  for  a  conveyance  of  the 
farm  in  trust  for  the  children,  and  a  further  money  pay- 
ment to  himself.  The  demand,  as  she  admits,  threw  her 
into  a  rage,  and  bitter  things  were  said  on  both  sides ;  and 
the  substance  of  the  husband's  statement  seems  to  have 
been  that,  if  she  refused  to  comply  with  his  terms,  he 
would  fight  her  claim  for  a  divorce  "to  the  bitter  end,"  and 
set  up  a  defense  which  would  reflect  on  her  character; 
but  this  was  not  duress,  in  any  sense  of  the  word. 

The  question  with  which  she  was  confronted  was 
whether  she  was  willing  to  settle  this  property  upon  the 
children  of  the  marriage,  as  the  price  of  being  permitted  to 
sue  for  a  divorce  without  meeting  a  defense  which  might  be 
attended  with  unpleasant  publicity.  That  question  she 
decided  for  herself  in  the  affirmative.  Having  acceded  to 
the  demand  of  her  husband,  she  availed  herself  of  the  ad- 
vantage thus  acquired,  brought  her  suit,  obtained  her  di- 
vorce, and,  as  we  have  said,  a  judicial  confirmance  of  the 
property  adjustment. 

The  trust  provided  for  the  children  by  the  deed  is  com- 
plete in  form  and  in .  substance,  and  there  is  an  entire  fail- 
ure of  proof  of  any  fact  or  circumstance  to  justify  setting 
it  aside. 

For  the  reasons  stated,  the  decree  of  the  district  court 
is — Affirmed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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Pittobueg  Platd  Glass  Company,  Appellee,  v.  W.  F. 

Kuchaeo  &  Company,  Appellant,  et  al. 

• 

SALES:  Construction  of  Contract— Liability  of  Contractor.  Evi- 
dence reviewed  and  held  that  plate  glass  furnished  for  a  build- 
ing was  sold  and  delivered  to  a  defendant  contractor  to  replace 
glass  broken  by  negligence  of  subcontractor,  and  was  not  sold 
or  furnished  to  the  owner  of  the  building,  nor  to  the  owner's 
plate  glass  insurer. 

Appeal  from  Polk  District  Court, — Joseph  E.  Meyer, 

Judge. 

July  7,  1919. 

Rehearing  Denied  September  20, 1919. 

Action  in  equity  to  recover  for  certain  building  ma- 
terial alleged  to  have  been  furnished  the  defendants,  and  to 
establish  a  mechanics'  lien  thereon. 

There  was  a  decree  for  the  recovery  of  the  amount 
claimed,  as  against  W.  F.  Kucharo  &  Company,  and  peti- 
tion dismissed  as  against  the  other  defendants.  Kucharo 
&  Company  appeal. — Affirmed. 

W.  8.  Ayres  and  Brockett,  Strauss  d  Shaw,  for  ap- 
pellant. 

Sttpp,  Perry,  Bannister  &  Starzinger,  James  A.  Howe, 
and  Read  d  Read,  for  appellees.  * 

Weaver,  J. — The  defendant  Chamberlain  entered  into 
a  contract  with  his  codefendant,  W.  F.  Kucharo  &  Com- 
pany, a  firm  of  builders,  for  the  construction  of  a  large 
garage  in  the  city  of  Des  Moines,  Iowa.  By  the  terms  of 
the  agreement,  Kucharo  &  Company  were  to  furnish  all 
materials  and  complete  the  building  according  to  the  ar- 
chitect's plans  fend  specifications.     The  contractors  also 


Sept  1919]  Pittsbubo  P.  G.  Co-  v.  Kucharo  &  Co.      1367 

■ 

undertook  and  agreed  "to  repair  and  replace  all  break- 
ages occurring  during  the  course  of  construction." 

The  plan  of  the  building  included  a  plate  glass  front, 
which  Eucharo  &  Company  set  or  caused  to  be  set  in  place 
during  the  progress  of  the  work.  The  glass  so  used  was 
purchased  from  the  plaintiff  and  duly  paid  for ;  but,  before 
the  job  was  completed,  one  of  the  larger  plates  was  broken, 
the  accident  being  caused,  as  is  alleged,  by  the  act  or  neg- 
ligence of  a  subcontractor,  who  undertook  to  plaster,  the 
building.  It  Appears  that,  before  this  glass  was  set,  either 
Chamberlain  or  his  lessee,  The  Payne  Motor  Company,  at 
the  request  of  Kucharo  &  Company,  had  caused  it  to  be 
insured,  and  when  the  breaking  occurred,  the  local  repre- 
sentative of  the  insurance  company,  taking  it  for  granted 
that  the  insurer  was  liable  upon  its  policy,  sent  an  order  to 
plaintiff  to  furnish  another  plate;  but  before  delivery  had 
been  mad$,  the  insurer  decided  that  the  loss  was  not  one 
provided  against  in  the  policy,  and  countermanded  the  or- 
der which  had  been  given  by  its  agent,  and  declined  to  as- 
sume any  responsibility  for  the  damage  so  sustained. 

The  record  of  just  what  was  done,  and  by  whom,  at 
this  stage  of  the  transaction,  is  by  no  means  clear,  except 
that  the  Qlass  Company  did  finally  ship  the  plate,  knd 
it  was  appropriated  and  set  in  place  of  the  broken  one  by 
Kucharo  &  Company.  To  whom  it  was  consigned  does  not 
appear;  but  it  may,  perhaps,  be  assumed  that  it  was  sent 
to  plaintiff's  own  order,  or  to  that  of  its  local  representa- 
tive. After  the  first  plate  was  broken,  Kucharo  &  Com- 
pany called  upon  plaintiff  for  an  estimate  of  the  cost  of 
replacing  it  with  a  new  one.  The  insurance  company  also 
obtained  a  similar  estimate,  and  gave  the  order  which,  we 
have  said,  was  later  recalled.  The  Glass  Company  prepared 
and  cut  the  glass  to  fit  the  plan  of  the  building,  and  after 
the  countermand,  it  was  forwarded,  on  the  theory,  appar- 
/  ently,  that  it  would  be  accepted  and  paid  for  by  the  party 
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on  whom  the  duty  of  replacing  the  broken  plate  should  be 
found  to  rest.  The  price  placed  upon  the  plate  included 
the  work  of  installing  it  in  place,  and  Kucharo  &  Company 
repeatedly  called  upon  the  plaintiff  or  its  agent  to  deliver 
and  set  the  glass,  and  this  Was  finally  done. 

When  this  work  had  been  done,  and  the  building  com- 
pleted, the  architect  certified  such  completion  to  Cham- 
berlain, who  paid  Kucharo  &  Company  the  full  contract 
price  of  the  job.  On  demand  by  plaintiff  for  the  price  of 
the  new  plate,  Kucharo  &  Company  denied  liability  there- 
for,  on  the  theory  that  the  glass  was  forwarded  on  the 
credit  of  the  insurance  company  or  of  Chamberlain. 
Thereupon,  this  action  was  brought,  and,  on  trial  to  the 
court,  plaintiff  was  found  entitled  to  recover  from  Kucharo 
&  Company ;  and  they  appeal. 

It  is  not  altogether  easy  to  understand  the  course  of 
reasoning  by  which  the  appellants  repudiate  responsibility 
for  this  debt.  In  the  first  place,  they  were  bound  by  con- 
tract to  make  and  deliver  to  Chamberlain  a  completed 
building,  with  an  unbroken  glass  front.  Its  obligation  in 
this  respect  was  not  performed  by  putting  in  the  first  plate, 
which  was  broken  during  the  progress  of  the  work.  The 
breaking  was  a  misfortune,  the  risk  of  which  they  had  ex- 
pressly assumed.  The  testimony  offered,  to  the  effect  that 
appellants  had  refused  to  put  in  the  glass  until  it  was  in- 
sured, is  neither  relevant  nor  material.  No  such  thing  was 
provided  for  in  the  contract,  and  the  contractors  could  not 
make  it  a  cohdition  of  the  performance  of  their  agreement. 
It  may  be  admitted,  for  the  purposes  of  the  argument,  that 
the  insurance  company  did  order  the  new  glass;  and,  if 
that  were  all  which  it  disclosed,  it  is  probable  that  the  de- 
fendant would  not  be  liable  for  the  price;  but  it  is  shown 
without  dispute  that  the  order  was  countermanded. 

It  appears  also  without  dispute  that,  after  this  coun- 
termand, Kucharo  &  Company  repeatedly  urged  the  plain- 
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tiff  to  put  in  the  glass.  True,  Kucharo,  as  a  witness,  says 
he  did  not  know  of  the  countermand,  and  he  assumed  or 
believed  that  the  glass  was  being  put  in  on  the  credit  or 
on  the  order  of  the  insurance  company,  until  after  the  work 
was  completed ;  but  it  does  not  appear  that  plaintiff  knew 
that  the  contractors  were  being  misled,  and  plaintiff  was 
clearly  justified  in  assuming  that,  when  the  contractors 
asked  it  to  put  in  the  glass,  they  expected  to  pay  for  it. 

We  think  it  unnecessary  to  follow  counsel  on  either 
side  in  their  discussion  of  the  law  on  the  more  or  less  hazy 
subject  of  quasi  contracts.  Indeed,  even  upon  the  appel- 
lant's own  showing,  we  think  that,  when  plaintiff  furnished 
and  installed  the  new  glass  at  appellant's  request,  the  ob- 
ligation of  the  latter  to  pay  for  it  became  fixed.  Appel- 
lants, as  we  have  said,  were  bound  to  replace  the  glass  be- 
fore they  could  demand  payment  of  the  contract  price  from 
Chamberlain.  No  one  else  is  shown  to  have  been  charged 
with  any  duty  in  this  respect.  Neither  Chamberlain  nor  the 
Payne  Motor  Company  was  liable  for  anything  except  pay- 
ment of  the  contract  price  of  the  completed  building.  No 
one  appears  to  have  collected  any  insurance.  Indeed,  the 
record  is  barren  of  any  evidence  that  there  was  any  valid 
insurance,  or  that  the  insurance  company  was  in  any  man- 
ner bound  to  make  good  the  loss.  If  appellants  believed 
there  was  insurance,  and  that  the  insurer  was  furnishing 
the  glass,  plaintiff  is  not  shown  to  be  chargeable  with  any 
fault  concerning  it. 

Appellants  suffer  no  loss  or  disadvantage  except  that 
resulting  from  the  risk  which  they  assumed  in  the  building 
contract,  for  which  risk  they  were  presumably  compensated 
in  the  price  which  they  placed  upon  their  work.  They  have 
received  the  property  of  the  plaintiff,  and  have  put  it  into 
the  building  which  they  were  constructing  for  Chamber- 
lain, from  whom  they  have  received  full  payment. 

To  sustain  the  defense  would  be  clearly  inequitable. 
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The  decree  of  the  district  court  is  right,  and  it  is — Af- 
firmed, 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


r 

Marion  E.  Runnels,  Intervener,  Appellant,  v.  G.  E.  An- 
derson et  al.,  Appellees. 

GIFTS:    How   Effected— Necessity   of  Delivery.    To   make   a   gift 

1  effectual,  the  thing  which  is  the  subject-matter  of  the  gift  must 
be  delivered  in  execution  of  the  gift,  'and  there  must  be  not 
only  intent  and  purpose  to  give  and  to  pass  title,  but  there  must 
be  a  delivery,  in  pursuance  of  that  purpose  and  intent 

GIFTS:    Requisites— Evidence*— Burden  of  Proof.    The   burden    of 

2  proof  is  on  one  who  asserts  a  gift  to  prove  all  the.  essential 
elements  to  consummate  the  gift,  and  this  evidence  must  be 
clear,  satisfactory,  and  conclusive. 

m 

GIFTS:    Requisites — Evidence.    Proof  of  gift  must  be  independent  of 

3  the  mere  act  of  occupancy  for  any  number  of  years,  where  one 
relies  upon  a  gift  for  his  title,  and  it  must  be  shown  that  the 
possession  was  given  and  taken  in  -pursuance  of  and  in  reli- 
ance on  the  gift,  with  the  knowledge  and  consent  of  the  giver. 

FRAUDS,  STATUTE  OF:    Operation  and  Effect  of  Statute— Parol 

4  Gift  of  Lands— Possession.  There  is  not  such  possession  as  re- 
quired under  Sees.  4625  and  4626,.  Code,  1897,  to  prove  a  parol 
gift  of  land,  where  the  possession  is  taken  under  and  by  virtue 
of  the  contract  of  gift,  where,  at  the  time  of  and  before  the 
alleged  gift  was  made,  the  donee  had  the  same  character  of 
possession  as  she  had  after  that  time. 

ADVERSE  POSSESSION:    Nature  and  Requisites— Gift  of  Land. 

5  Evidence  reviewed,  and  held  insufficient  to  establish  a  claim 
of  adverse  possession  under  alleged  gift  of  land. 

Appeal  from  Page  District  Court. — E.  B.  Woodruff,  Judge. 

July  7,  1919. 
Rehearing  Denied  September  20,  1919.  • 
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/  Action  by  a  wife  to  establish  her  right  to  a  distribu- 
tive share  in  certain  lands  claimed  to  be  the  property  of 
her  husband  at  the  time  of  his  death.  Answer  by  a  daugh- 
ter, denying  the  ownership  of  the  property  in  the  husband 
at  the  time  of  his  death,  and  claiming  ownership  to  the 
property  under  gift.  The  opinion  states  the  facts. — Re- 
versed. 

Tinley,  Mitchell,  Pryor  &  Ross,  for  appellant. 

T.  J.  Hysham,  Ralph  Pringle,  and  R.  W.  Beeson,  for 
appellees. 

Gaynor,  J. — This  action  was  begun  October  24,  1913, 
by  B.  F.  Runnels,  through  his  guardian,  Marion  E.  Run- 
nels, who  was  also  his  wife,  to  quiet  title  to  a  certain  400 
acres  of  land,  the  record  title  of  which  stood  in  the  name  of 
B.  F.  Runnels.  The  original  action  was  against  Janie  An- 
derson and  her  husband.  The  defendant  Janie  Anderson 
is  the  daughter  of  B.  F.  Runnels,  and  G.  E.  Anderson  is  her 
husband.  On  February  7,  1914,  Janie  appeared  and  denied 
the  right  of  the  father  to  have  the  title  quieted  in  him, 
claiming  that,  on  or  about  the  25th  day  of  November,  1886, 
he  gave  the  land  to  her ;  that  she  took  possession  under  the 
gift,  and  has  ever  since  retained  possession;  or,  in  other 
;  words,  she  claimed  the  land  as  her  own,  against  any  claim 
asserted  by  her  father,  on  the  ground  that  she  was  the  ab- 
so  Jute  and  unqualified  owner  of  the  same,  through  an  oral 
gift  from  him.  In  this  original  action,  Janie  Anderson  also 
filed  a  cross-petition  against  her  father,  asking  that  the 
title  be  quieted  in  her,  on  the  ground  of  the  alleged  gift. 
The  whole  matter  was  standing  thus  upon  the  records  when 
B.  F.  Runnels  died,  April  20,  1914.  Thereafter,  and  on 
September  2,  1914,  the  wife,  Marion,  who  commenced  the 
suit  for  him  as  guardian,  filed  a  croBS-petition  in  her  own 
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right,  alleging  that  the  land  in  controversy  belonged  to 
her  husband  at  the  time  of  his  death ;  that  she  is,  his  widow, 
and  as  such,  is  entitled  to  her  distributive  share,  to  wit,  an 
undivided  one  third.  Walter  Runnels,  a  son,  also  filed  a 
petition  of  intervention,  claiming  that  he,  as  heir  at  law  of 
B.  F.  Runnels,  is  entitled  to  an  undivided  one  third.  On 
September  5,  1914,  Janie  filed  an  answer  to  the  aforesaid 
petition,  and  also  a  cross-petition,  making  the  same  claim 
as  made  by  her  against  her  father. 

Upon  these  petitions,  issue  was  joined,  and  the  cause 
tried  to  the  court.  The  court  found  against  the  widow,  in 
favor  of  the  defendant  Janie  Anderson,  and  found  and  de- 
creed that  she  was  the  absolute  and  unqualified  owner  of 
the  land  in  controversy,  under  gift  from  her  father,  made 
in  1886,  and  before  any  rights  of  this  widow  attached.  The 
effect  of  this  was  to  dismiss  the  cross-petition  of  Walter 
Runnels.    Marion  E.  Runnels,  the  widow,  alone  appeals. 

The  only  question  presented  here  for  our  consideration 
is  one  of  fact:  Was  the  defendant  Janie  Anderson  the  ab- 
solute and  unqualified  owner  of  the  land  in  controversy,  un- 
der gift  from  her  father,  before  any  rights  of  Marion  E. 
Runnels,  wife  of  B.  P.  Runnels,  attached  to  the  land?  The 
law  that  governs  the  rights  of  the  parties  has  been  fully 
settled  by  our  prior  holdings. 

Before  entering  upon  a  consideration  of  the  merits,  it 
is  well  to  have  before  us  the  situation  and  relationship  of 
the  parties  during  the  time  covered  by  this  controversy. 

It  appears  that  B.  F.  Runnels  was  three  times  mar- 
ried. By  his  first  marriage,  he  had  three  children:  the 
defendant,  Janie  Anderson;  a  son  Irving,  who  died  with- 
out issue;  and  a  son  Walter,  the  intervener,  who,  we  un- 
derstand, is  a  mental  incompetent,  and  is  and  has  been 
under  guardianship.  So  that,  at  the  time  of  his  death,  he 
left  surviving  him  his  widow,  Marion  E.  Runnels,  a  daugh- 
ter, Janie  Anderson,  and  this  son,  Walter.    His  first  wife 
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died  December  30,  1878.  His  second  wife,  who  is  known  in 
this  record  as  Alice  (the  date  of  this  marriage  does  not  ap- 
pear), separated  from  B.  F.  in  1883,  and  died  in  January, 
1887,  without  issue.  He  married  the  present  wife,  Marion 
B.  Runnels,  Jnne  8,  1888,  about  17  months  after  the  death 
of  his  second  wife,  Alice,  and  a  little  more  than  18  months 
after  the  alleged  gift  to  the  defendant  daughter,  Janie.  B. 
F.  Runnels,  at  the  time  of  his  death,  was  about  91  years 
old.  His  wife,  Marion,  was  thirty  years  younger.  It  ap- 
pears that  B.  F.  Runnels  was  adjudged  insane  and  sent  to 
the  insane  asylum,  some  time  in  1883.  In  April,  1883,  a 
petition  was  filed  by  his  daughter,  Janie,  alleging  that  he 
had  been  adjudged  insane  by  the  commissioners  of  insanity 
of  Montgomery  County,  and  that  he  had  400  acres  of  till- 
able land,  about  90  head  of  stock  cattle,  about  60  head  of 
hogs,  and  about  25  head  of  horses,  besides  other  farm  prop- 
erty, that  needed  care,  and  praying  that  a  guardian  of  his 
property  be  appointed.  The  court  appointed  a  guardian,  as 
prayed,  on  the  30th  day  of  April,  1883.  It  appears  that 
Runnels  was  adjudged  insane  by  the  commissioners  of  in- 
sanity on  the  24th  day  of  April,  1883,  and  prior  to  the  fil- 
ing of  the  petition  for  the  appointment  of  a  guardian.  He 
was  released,  and  for  several  years  seems  to  have  been  ca- 
pable of  attending  to  the  ordinary  affairs  of  life.  He  was 
under  guardianship,  however,  at  the  time  this  suit  was  com- 
menced. It  appears  that,  at  one  time,  he  was  a  large  own- 
er of  lands;  that,  in  1877,  he  conveyed,  by  warranty  deed, 
about  280  acres  of  land  to  his  son,  Walter,  and  on  October, 
1881^  about  740  acres;  that  he  caused  to  be  conveyed  to 
Walter,  on  December  1,  1887,  80  acres,  the  consideration 
for  which  was  paid  by  B.  F.,  consisting,  in  all,  of  about 
1,100  acres;  that  title  to  all  this  land  passed  to  Walter 
without  any  consideration  passing  from  him  to  B.  F.,  his 
father.  This  land  will  be  known  hereafter  as  the  Haw- 
thorne farm. 
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It  further  appears  that  B.  F.,  the  father,  deeded  to 
Janie,  his  daughter,  440  acres  of  land  immediately  adjoin- 
ing the  land  in  controversy,  and  that,  in  the  spring  of  1884, 
Janie  and  her  husband  took  possession  of  this  deeded  land. 
The  deed  was  made  in  1881,  and  was  delivered  to  Janie 
soon  after  her  marriage,  which  occurred  December  26,  1883. 
The  location  of  the  deeded  land  and  the  land  in  controversy 
is  shown  by  the  following  plat : 

Itortit 


The  land  in  controversy  appears  from  the  plat  to  be 
directly  east  of  the  deeded  land,  and  adjoins  it. 

Taken  concretely,  the  contention  of  Marion  E.  Run- 
nels, the  widow;  is  that  there  was  never  any  completed 
gift  of  the  land  in  controversy  to  this  daughter,  Janie, 
shown  by  this  record.  The  only  evidence  of  the  oral  gift  re- 
lied upon  is  found  in  the  testimony  of  her  husband,  who 
claims  to  have  overheard  a  conversation  between  B.  F. 
and  Janie  on  the  25th  day  of  November,  1886,  in  his  home 
on  the  deeded  land.  To  corroborate  this,  however,  the  un- 
certain testimony  of  several  witnesses  is  in  the  record, 
tending  to  show  statements  made  by  B.  F.  to  the  effect 
that  he  had  given  this  land  to  Janie.  To  the  testimony  of 
Janie's  husband  and  these  other  witnesses,  we  will  advert 
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later.  For  the  present,  we  wish  to  say  that  the  undisputed 
evidence  shows  that,  in  making  gifts  to  his  children,  B.  F. 
seems  to  have  always  considered  it  necessary  to  make  writ- 
ten conveyances,  and  did  make  written  conveyances.  If 
this  gift  was  made,  as  claimed  by  Janie,  it  certainly  is  an 
exception  to  his  method  of  dealing  with  his  children. 
When  he  conceived  the  idea  of  giving  the  440  acres  to  Janie, 
lying  immediately  west  of  the  land  in  controversy,  he  made 
a  deed,  which,  though  executed  in  1881,  was  not  delivered 
to  her  until  1883,  and  then  only  after  her  marriage.  Janie 
and  her  husband  did  not  take  possession  until  the  spring 
following.  When  he  conceived  the  idea  of  conveying  land 
to  his  dead  son,  Irving,  he  made  a  deed.  This  deed  was 
dated  April  3,  1877,  about  the  same  time  he  made  the  first 
conveyance  to  Walter.  This  deed  conveyed  to  Irving  the 
same  property  subsequently  deeded  to  Janie.  On  account 
of  Irving's  death,  the  deed  was  never  delivered,  but  was 
canceled.  When  he  conceived  the  idea  of  making  a  gift  of 
land  to  Walter,  he  made  two  deeds,  and  when  he  conceived 
the  idea  of  transferring  land  from  another  to  Walter,  the 
consideration  for  which  passed  from  B.  F.  to  the  grantor, 
a  deed  was  made  directly  to  Walter.  He  had,  therefore, 
in  his  mind  the  need  of  written  conveyances,  under  the 
statute,  to  convey  a  perfect  title,  and  avoid  the  statute  of 
frauds. 

It  will  be  noted  that,  at  the  time  it  is  claimed  this, 
gift  to  Janie  was  made,  B.  F.  was  still  married  to  his  sec- 
ond wife,  Alice,  but  was  then  living  apart  from  her.  It 
is  urged  that  this  is  one  reason  why,  at  this  particular 
time,  no  deed  was  executed  by  B.  F.  to  Janie  of  the  land  in 
controversy.  It  is  urged  that  it  was  his  thought  that  he 
could  not  make  a  deed  to  her  without  the  concurrence  of 
his  wife,  Alice,  and  that  her  concurrence  could  not  then  be 
secured.  This  is  urged  as  a  reason  why  there  was  such  a 
radical  departure  from  his  method  in  doing  business  with 
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his  children  in  respect  to  this  particular  land,  and  *t  this 
particular  time.  In  fact,  Anderson  testifies  that  the  rea- 
son assigned  by  B.  F.  for  not  giving  a  deed,  at  the  time  it 
is  claimed  the  gift  was  made,  was  that  his  wife  would  not 
join  in  the  deed.  It  appears,  however,  that  the  wife,  Alice, 
who  stood  in  the  way  of  the  execution  of  the  deed,  died 
about  a  month  after  the  alleged  gift  He  was  then  free  to 
make  the  deed.  Not  until  18  months  after  the  alleged  gift 
did  he  remarry.  It  does  not  appear  that  any  request  was 
made  for  a  deed,  after  the  alleged  impediment  was  re- 
moved. He  executed  no  deed  during  that  interval  when 
he  was  free  to  do  so.  The  impediment  standing  in  the  way 
of  the  execution  of  the  deed  having  been  removed  so  short- 
ly after  his  declaration  of  his  purpose  to  deed  the  land,  ex- 
cept for  the  impediment,  it  would  seem  that,  if  a  gift  were 
in  fact  intended,  it  would  be  reasonable  to  expect  that  he 
would  execute  it  as  soon  as  the  impediment  was  removed. 

4 

We  say  this  because,  even  in  this  conversation,  he  recog- 
nized the  necessity  for  having  a  properly  executed  deed,  and 
refused  to  execute  any  written  evidence  of  the  alleged  gift, 
basing  his  refusal  upon  the  fact  that  his  wife,  Alice,  would 
not  join  in  the  deed. 

Assuming,  for  the  purpose  of  argument,  that  a  conver- 
sation occurred  between  B.  F.  and  his  daughter,  Janie,  on 
the  25th  day  of  November,  1886,  substantially  as  testified 
to  by  her  husband,  G.  E.  Anderson,  to  which  we  will  refer 
more  in  detail  hereafter,  yet  it  does  appear  that,  in  that 
conversation,  he  said  to  his  daughter  that  he  could  not  deed 
the  land  to  her  because  his  wife,  Alice,  would  not  join  in 
the  deed.  Assuming,  for  the  purpose  of  argument,  that  he 
had  it  in  his  mind,  then,  to  make  a  gift  of  this  land  at  some 
time  to  Janie,  it  does  appear  from  that  testimony  that  he 
at  least  thought  there  was  an  impediment  in  the  way  of 
his  doing  so.    Anderson  testifies: 

"In  their  talk  [referring  to  the  talk  in  their  home  on 
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the  26th  day  of  November],  he  referred  to  making  a  deed 
at  that' time  to  Mrs.  Anderson,  but  he  said  Alice  [mean- 
ing his  wife]  would  not  join  in  the  deed," — thus  again  em-' 
phasizing  the  fact  that,  in  the  mind  of  B.  F.,  a  deed  was 
essential  to  a  consummated  gift. 

This  brings  us  to  the  only  testimony  tending  directly 
to  establish  the  oral  gift  relied  upon,  and  it  is  substan- 
tially this:  Referring  to  the  25th  day  of  November,  1886, 
and  the  conversation  alleged  to  have  taken  place  there  be- 
tween B.  F.  and  his  daughter,  Janie,  O.  E.  Anderson  said : 

"Well,  Mrs.  Anderson  and  her  father  were  talking 
about  the  settlement  he  had  made  with  Mrs.  Runnels  [that 
is,  his  wife  Alice].  They  discussed  that  some,  and  they 
talked  about  what  he  had  given  to  Walter,  and  ended  up 
with  what  he  gave  her." 

The  question  was  then  asked : 

"State  what  he  said  and  what  she  said.  A.  Well,  he 
said  that  'I  give  you  this  land  here,  which  is  not  as  much 
as  I  have  given.  Walter.  It  will  be  all  right  in  the  end.' 
He  said,  'Of  course,  you  will  have  to  take  care  of  the  mort- 
gages that  are  on  it.' " 

He  was  then  asked: 

"Well,  go  on  and  state  what  else  they  said  about  it.  A. 
Well,  I  don't  remember  anything  particularly  more.  I 
think  they  drifted  on  from  that  to  something  else.  Q.  I 
want  to  know  if  anything  else  was  said  by  either  of  the 
parties  in  regard  to  the  land  in  controversy,  or  the,  mort- 
gages. A.  I  don't  remember  anything,  only  a  general  con- 
versation in  regard  to  the  mortgages ;  that  she  was  to  take 
care  of  the  mortgages,  whatever  there  was  on  the  land. 
That  is  my  understanding,  as  near  as  I  can  remember.  Q. 
Well,  what  did  he  say  ?  I  don't  want  your  understanding. 
State  what  he  said.  A.  Well,  he  just — that  was  the  windup 
of  the  conversation.  I  think  he  spoke  about  what  he  had 
given  Walter,  and  what  he — the  way  it  came  up,  I  think, 

Vol.   186   Ia. — 87. 
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was  the  settlement  he  made  with  his  wife,  Alice,  and  he 
just  made  a  separate  settlement  with  her  shortly  before 
that,  or  not  very  long  before  that;  and  he  was  just  vir- 
tually stating  what  he  had  given  Walter  and  what  he  was 
giving  my  wife,  so  as  to  have  it  understood  he  was  divid- 
ing the  land.  Q.  JVithout  Reference  to  Walter,  now, — to 
what  he  said  about  giving  Walter, — I  want  to  know  what 
he  said  to  Mrs.  Anderson,  if  anything,  about  the  land  in 
controversy?  A.  Well,  he  said  he  was  giving  her  all  of  the 
land  there.  That  included  the  land  in  controversy,  as  I 
understood  it.  Q.  State  what  he  said,  if  anything,  in  re- 
gard to'  the  number  of  acres.  A.  Well,  I  don't  remember 
whether  they  stated  the  exact  number  of  acres  or  not, 
but  there  was  840  acres  there,  altogether.  Q.  I  want  to 
know  what  he  said  to  Mrs.  Anderson.  A.  Well,  I  can't  say 
for  sure  that  he  specified  any  particular  land,  only  all  that 
was  there.  Q.  What  did  Mrs.  Anderson  say,  if  anything? 
A.  'AH  right,  Father,  whatever  you  say  is  all  right.'  Q. 
Now,  after  that  conversation,  who  took  jxossession  of  the 
land  in  controversy,  if  you  know?  A.  Well,  Mrs.  Ander- 
son and  myself  had  always  had  possession  of  it  up  to  that 
time.  Took  possession  of  it.  Q.  By  what  authority  or  rea- 
son have  you  been  in  possession,  if  you  know?  A.  Looking 
after  it  for  my  wif e." 

He  further  testified,  touching  the  land  in  controversy, 
that  there  were  260  acres  of  the  land  subject  to  overflow; 
that  the  land  was  fenced,  but  not  ditched,  drained,  or  tiled ; 
that  the  ditching  was  done  probably  about  1885  or  1886; 
that  the  fences  had  been  rebuilt  since-  he  had  been  there ; 
that  he  thought  he  put  a  new  fence  nearly  around  it,  in  the 
spring  of  1894.  He  further  testified  that,  in  the  conversa- 
tion between  his  wife  and  B.  F.,  he  took  no  part;  that,  in 
the  talk,  B.  F.  referred  to  making  a  deed  at  the  time  to 
Mrs.  Anderson,  but  said  his  wife,  Alice,  would  not  join  in 
the  deed. 
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The  record  discloses  that  all  the  valuable  improve- 
ments placed  on  any  of  the  land  occupied  by  Janie  and  her 
husband  were  placed  on  the  deeded  land.  Valuable  improve- 
ments were  placed  upon  the  deeded  land,  but  none  upon  the 
land  that  is  claimed  to  be  the  subject  of  the  gift.  It  was 
used  by  the  Andersons,  before  the  alleged  gift,  practically 
the  same  as  it  was  used  after  the  alleged  gift.  There  was 
no  visible  surrender  of  any  rights  on  the  part  of  B.  F. 
over  this  claimed  land  that  did  not  appear  before  the  al- 
leged gift,  and  there  was  no  visible  evidence  of  anything 
done  by  the  Andersons,  after  the  alleged  gift,  that  indi- 
cated in  the  least  that  they  deemed  themselves  to  be  sus- 
taining a  different  attitude  towards  this  gift  land,  after 
the  alleged  gift,  than  they  sustained  before. 

Our  statute  of  frauds,  Section  4625  of  the  Code,  pro- 
vides: 

"Except  when  otherwise  specially  provided,  no  evi- 
dence of  the  following  enumerated  contracts  is  competent, 
unless  it  be  in  writing  and  signed  by  the  party  charged  or 
by  his  authorized  agent:  #  *  #  4.  Those  for  the  crea- 
tion or  transfer  of  any  interest  in  lands,  except  leases  for 
a  term  not  exceeding  one  year." 

The  exception  to  this  is  found  in  Code  Section  4626,  and 
this  exception  is  that  the  fourth  division  will  not  apply 
"where  the  purchase  money,  or  any  portion  thereof,  has 
been  received  by  the  vendor,  or  when  the  vendee,  with  the 
actual  or  implied  consent  of  the  vendor,  has  taken  and  held 
possession  thereof  under  and  hy  virtue  of  the  contract." 

There  is  no  pretense  that  Janie  paid  her  father  any 
consideration  for  the  land  in  controversy,  or,  in  fact,  for 
the  other  land,  deeded  to  her  in  1883.    She  does  not  claim 

to  have  purchased.    She  bases  her  right  up- 

i.  gift*  :  how  ef-   on  gift.    To  make  a  gift  effectual,  the  thing 

Bity  of  deiiTery.which  is  the  subject-matter  of  the  gift  must 

be  delivered  to  the  donee  in  execution  of  the 
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gift.  Or,  in  other  words,  the  gift  must  be  consummated  by 
the  delivery  of  the  subject-matter  of  the  gift,  in  pursuance 
of  the  gift ;  that  is,  in  execution  of  the  intended  purpose  to 
give.  There  must  be  not  only  intent  and  purpose  to  give, 
and  by  the  gift  to  pass  title  to  the  donee,  but  there  must 
be  a  delivery,  in  pursuance  of  that  purpose  and  intent.  Or, 
in  other  words,  there  must  be  proof  of  intent  to  make  a 
present  gift,  with  the  present  intent  and  purpose  to  pass 
title,  followed  by  an  actual  delivery  of  the  thing  which 

is  the  subject-matter  of  the  gift.  The  bur- 
2.  gifts  :  requi-     den  of  proof  is  on  the  one  who  asserts  the 

rites:  evidence.  r 

burden  of  proof,  gift  to  prove  all  the  essential  elements  to 

consummate  the  gift,  and  this  evidence 
must  be  clear  and  satisfactory,  and,  as  some  of  the  cases 
say,  "conclusive."  Trunum  v.  Truman,  79  Iowa  506;  Wil- 
son v.  Wilson,  99  Iowa  688.    In  this  case  it  is  said :  . 

"  'The  evidence  of  the  gift  must  be  direct,  positive,  ex- 
press, and  unambiguous,'  and  must  show  that  the  gift  has 
been  completely  executed.  'It  is,  therefore,  necessary  to  the 
validity  of  a  gift  that  the  transaction  be  fully  completed.' " 

The  same  doctrine  is  announced  in  many  subsequent 
cases: 

Mere  occupancy  does  not  prove  the  gift.  The  surren- 
der of  possession  and  the  taking  of  possession  are  essen- 
tial elements  in  the  consummation  of  a  gift,  but  they  do 

not  prove  the  gift.    Occupancy  for  any  num- 

8"  St™  Evidence    ^er  °'  7eSiTB  ^0es  no*>  ^  an(*  °'  Knelt,  prove 

the  gift.  True,  the  fact  of  the  gift  may  be 
shown  by  facts  and  circumstances,  as  well  as  by  direct  tes- 
timony. It  must  be  shown,  however,  that  the  possession 
was  given  apd  taken  in  pursuance  of  and  in  reliance  on  the 
gift,  with  the  knowledge  and  consent  of j  the  giver.  The  oc- 
cupancy may  be  permissive  only;  may  be  that  of  tenant; 
may  be  only  a  gift  of  the  use.  The  taking  possession  and 
the  occupancy  must  be  traceable  to  a  right  found  in  the 
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gift,  before  it  adds  anything  to  a  right  based  upon  the  gift. 
Or,  in  other  words,  the  proof  of  gift  must  be  independent  of 
the  mere  act  of  occupancy  for  any  number  of  years,  where 
one  relies  upon  a  gift  for  title. 

It  will  be  noticed  from  an  examination  of  the  statute 
of  frauds,  in  so  far  as  it  governs  the  transfer  of  real  es- 
tate, that  no  evidence  of  the  creation  or  transfer  of  any 

interests  in  lands,   except  leases  for  one 

4*  w^oMnttim*1  year>  k  comPetent>  unless  it  be  in  writing 

JtetuteHaroi     ^  signed  by  the  party  charged.    It  will  be 

poiessio*?*8 '     noted  that  to  this  there  are  exceptions,  and 

that  these  exceptions  relieve  from  the  ob- 
ligation of  the  statute  that  the  transfer  be  evidenced  by 
writing,  in  two  cases:  (1)  When  the  purchase  money,  or 
any  part  thereof,  has  been  received  by  the  vendor.  (It  is 
not  claimed  that  any  was  received  here.)  (2)  When  the 
vendee,  with^he  actual  or  implied  consent  of  the  vendor, 
has  taken  and  held  possession  under  and  by  virtue  of  the 
contract  which  created  the  interest,  or  transferred  the  title. 
The  elements  essential  to  create  or  transfer  any  interest  in 
this  land  from  B.  F.  to  Janie  are  wanting  in  this  case.  It 
is  conceded  that  there  was  no  instrument  in  writing  ever 
made,  conveying  the  land,  no  consideration  paid,  and  pos- 
session was  not  taken  under  and  by  virtue  of  the  contract 
of  gift.  At  the  time  and  before  the  alleged  gift  was  made, 
the  Andersons  had  the  same  character  of  possession  that 
they  had  after  that  time* 

Up  to  this  point,  the  evidence  in  this  case  is  not  such 
as  the  law  requires  to  establish  a  gift.  It  is  not  clear,  not 
satisfactory,  and  certainly  not  conclusive.  The  evidence  of 
the  gift  is  not  direct,  positive,  express,  and  unambiguous. 
It  does  not  show  an  executed  gift.  We  may  gather  from 
this  that  B.  F.  had  in  his  mind,  when  the  impediment  was 
removed,  to  make  a  deed  to  Janie  of  the  land  in  contro- 
versy.   The  conversation  overheard  by  Anderson  does  not 
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convey  to  our  minds  the  thought  that  B.  P.  had  in  his  mind, 
at  that  time,  a  purpose  to  part  with  the  title  to  the  land  in 
controversy  to  his  daughter,  Janie.  He  expressly  said  that 
he  could  not  make  a  deed,  because  of  the  impediment  then 
in  the  way.  By  deeds,  not  words,  all  prior  gifts  had  been 
made.  We  may  gather  from  Anderson's  testimony  that 
B.  P.  lamented  the  impediment  in  the  way  of  consummat- 
ing the  gift.  This  is  certain.  No  change  occurred  in  the 
attitude  of  the  Andersons  toward  this  land  after  the  alleged 
gift  that  indicated  in  the  least  degree  that  they  considered 
their  relationship  to  the  land  changed  thereafter.  Nothing 
was  done  by  them  that  is  not  just  as  consistent  with  the 
permissive  right  to  continue  to  enjoy  the  use  as  it  is  with 
the  gift  of  the  fee. 

It  must  be  borne  in  mind  that,  at  this  time,  as  revealed 
by  Anderson's  testimony,  the  old  gentleman  was  discussing 
his  settlement  with  his  wife,  Alice.  He  was  reminiscen- 
cing over  the  gifts  he  had  made  to  his  children.  He  was 
then  in  the  home' of  his  daughter,  on  the  land  deeded  by 
him  to  her.  He  was  then  only  63  years  of  age,  with  some 
considerable  expectancy  left  in  life.  The  record  discloses 
that  this  400  acres  involved  in  this  suit  was  practically  all 
his  land  possessions,  of  any  value,  at  that  time.  Not  long 
after  the  death  of  his  wife,  Alice,  in  January,  1887,  he  is 
shown  to  have  been  casting  about  for  another  mate.  He 
may  have  had  in  his  mind  a  purpose,  at  the  time  the  con- 
versation was  overheard  by  Anderson,  to  some  time  deed 
to  Janie  this  additional  400  acres.  Within  a  month  there- 
after, the  death  of  Alice  left  him  free  to  do  so,  and  also  left 
him  free  to  roam  in  search  of  another  soul  mate.  B.  P. 
was  an  infidel.  He  saw  an  advertisement  for  a  soul  mate 
in  an  infidel  paper.  Here,  thought  he,  is  a  soul  mate  for 
me.  He  responded  to  the  advertisement,  and  the  soul  mate 
is  now  his  widow.  If  the  daughter  should  prevail  in  her 
controversy,  this  widow  would  be  left,  after  28  years  of 
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service,  penniless,  so  far  as  the  estate  of  her  soul  mate  is 
concerned. 

We  turn  now  to  the  evidence  offered  by  the  Andersons 
in  corroboration  of  the  alleged  gift.  This  is  found  in  the 
testimony  of  neighbors,  who  claim  to  have  had  conversa- 
tions with  B.  F.  some  20  or  28  years  before,  touching  the 
gifts  that  he  had  made  to  his  children.  It  would  serve  no 
good  purpose  to  set  out  this  evidence.  When  viewed  in  the 
light  of  the  fact  that,  at  the  time  these  conversations  were 
had,  he  had  already  deeded  to  Walter  1,100  acres,  and  had 
deeded  to  Janie  440  acres,  the  testimony  has  but  little 
value.  The  conversations  testified  to,  touching  his  gifts  to 
his  children,  seem  to  be  so  irrelevant  to  the  subject-matter 
that  called  them  together,  so  irrelevant  to  anything  in  com- 
mon between  them,  that  we  marvel  at  the  apparent  ac- 
curacy with  which  they  remember  the  facts.  One  testified 
that,  some  time  after  the  death  of  the  second  wife,  Alice, 
the  date  of  which  he  does  not  remember,  Runnels  spoke  to 
him  about  his  lands;  told  him  his  troubles  and  dislikes; 
spoke  about  giving  the  land  down  there  to  Janie;  talked 
about  giving  the  land  at  Hawthorne  to  Walter.  He  testi- 
fies that  he  doesn't  remember  how  much  land  there  was 
in  the  Hawthorne  farm ;  but,  after  the  thumbscrew  process 
of  repeated  questions,  slightly  suggestive,  he  says  he  thinks 
he  remembers  that  there  were  900  acres  in  the  land  given 
to  Janie. 

The  same  is  true  of  another  witness,  who  testifies  that 
he  has  lived  in  Nebraska  for  20  years;  that  he  never 
thought  of  any  conversation  he  had  had  with  Runnels  dur- 
ing that  time ;  that,  one  time,  he  went  to  see  Runnels  about 
purchasing  cattle, — asked  him  if  he  wanted  to  buy  some 
cattle;  that  Runnels  was  then  living  on  the  Hawthorne 
farm,  owned  by  Walter;  that  Runnels  said  he  didn't  want 
to  buy  any  stock, — didn't  have  any  property  there ;  further 
said,  when  asked  why  he  didn't  put  some  cattle  down  at 
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Glarinda  (referring  to  the  land  in  question  and  the  other 
land  deeded  to  Janie),  that  he  had  given  the  land  down 
there  to  his  daughter,  and  didn't  have  any  more  business 
down  there.  Then  he  proceeds  to  direct  the  conversation 
out  into  a  discussion  of  the  gifts  to  Walter  and  Janie,  and 
is  quite  circumstantial  about  the  matter,  giving  the  con- 
versations involving  matters  that  were  in  no  way  con- 
cerned with  the  subject-matter  of  his  visit. 

Another  witness  testifies  that  he  was  a  hotel  keeper; 
that  Runnels  often  visited  his  hotel ;  that  he  heard  a  con- 
versation in  which  a  discussion  arose  touching  the  giving 
away  of  property  before  death ;  that  one  of  the  parties  re- 
marked that  he  wanted  his  administrator  to  earn  his  salary ; 
that  Runnels  said,  "Give  it  away  now;"  that  he  had  given 
his  daughter  900  acres  at  Glarinda ;  that  this  conversation 
occurred  in  1885  or  1886;  that  it  was  before  the  second 
wife,  Alice,  died;  that  Runnels  was  not  talking  to  him; 
that  he  was  talking  to  others.  All  the  others  are  now 
dead. 

,  This  is  a  sample  of  the  testimony  that  is  offered  to 
corroborate  the  claim  of  this  plaintiff  that  B.  P.  gave  her 
this  land  in  controversy.  Waiving  any  feeling  of  increduli- 
ty that  might  exist  in  the  mind  because  of  the  long  time 
intervening  between  the  conversations  and  the  testimony  of 
these  witnesses  upon  the  stand,  and  waiving  the  irrelevancy 
of  the  statements  claimed  to  be  made  by  Runnels  to  any 
matters  that  might  be  of  common  interest  between  them, 
we  have  to  say  that  the  testimony  is  too  uncertain,  too 
vague,  too  indefinite,  to  be  of  any  probative  force  upon  the 
issue  tendered  here.  There  is  no  direct  testimony,  savor- 
ing of  spontaneity,  given  by  any  of  these  witnesses,  that  he 
made  special  reference  to  this  particular  land.  All  the  oth- 
er land  had  been  given,  but  deeds  had  been  executed. 

We  hold,  therefore,  that  the  evidence  does  not  establish 
a  completed  gift,  or  any  transfer  from  B.  F.  to  Janie  that 
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takes  it  out  of  the  statute  of  frauds,  or  brings  it  within  the 
exceptions  to  the  rule  that  the  creation  or  transfer  of  any 
interest  in  any  land  shall  be  in  writing. 

There  is  some  claim  made  on  the  basis  of  adverse  pos- 
session; but  there  is  pothing  in  this  record  that  justifies 
the  holding  that  Mrs.  Anderson  ever  claimed  adversely  to 

her  father.     There  is   no   claim   of   right 

5*  sbsskw  :  nature  ^own  under  which  she  took  possession,  in 

SSt  SfJ?ind?s :    g°°d  faith  believing  that  she  was  entitled 

to  it,  and  there  is  no  showing  of  any  color 
of  title  upon  which  she  can  rest  a  claim.  It  cannot  be  said 
that  she  took  possession  in  good  faith,  believing  that  the 
gift  had  been  made  by  her  father,  to  her, — that  she  took 
possession  in  reliance  upon  the  gift  made  by  her  father  to 
her;  because  there  is  no  evidence  of  this  fact. 

Upon  the  whple  record,  we  think  the  cottrt  erred  in  its 
decree,  and  the  cause  is,  therefore,  reversed,  with  a  direc- 
tion to  the  court  to  enter  a  decree  giving  to  this  widow, 
Marion  E.  Kunnels,  her  distributive  share  in  the  land,  as 
the  property  of  her  husband  at  the  time  of  his  decease. — 
Reversed.  •       " 

Ladd,  0.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Ima  Tesene,  Appellant,  v.  Iowa  State  Bank  et  al., 

Appellees. 

BANKS  AND  BANKING:  Deposits — Trust  Funds — Notice  to  Bank. 
1  Where  a  cashier  of  a  bank,  for  the  purpose  of  securing  a  de- 
posit, undertook,  in  accordance  with  established  practice,  not 
only  of  his  own  bank,  but  of  other  banks  in  the  city,  to  assist 
in  the  procuring  of  the  appointment  of  a  widow  as  guardian 
of  her  minor  children,  and  to  furnish  the  necessary  bond,  so 
that  she  could  secure  payment  from  an  insurance  company  of 
the  amount  due  said  children  on  the  policy  of  their  deceased 
father,  and  told  the  widow  and  an  insurance  adjuster  that  the 


1386  Tbsbnb  v.  Iowa  State  Bank.        [186  Iowa 

matter  had  been  properly  attended  to,  and  that  her  appoint- 
ment  as  guardian  had  been  made,  and  that  a  bond  was  fur- 
nished, when,  as  a  matter  of  fact,  the  appointment  was  never 
made,  and  a  bond  was  never  furnished,  the  bank  was,  upon 
the  receipt  of  such  funds  from  the  widow,  chargeable  with  the 
knowledge  of  the  trust  character  of  the  deposit,  and  that  the 
widow  was  not  the  duly  appointed  and  acting  guardian  of  the 
children,  and  that  she  had  no  authority  to  demand  or  receive 
from  the  bank  the  said  deposit. 

BANKS  AND  BANKING:  Trust  Funds — Notice  to  Official  Is  Notice  to 
2    Bank.    Notice  to  the  vice-president  of  a  bank  that  a  deposit 
was  Insurance  money,  received  from  a  policy  in  which  minor 
children  were  beneficiaries,  was  a  notice  to  the  bank. 


BANKS   AND    BANKING:    Deposits— Trust   Fundfl-^LiabilHy   for 

3  Wrongful  Payment.  A  bank  in  which  had  been  made  a  deposit 
of  insurance  money  belonging  to  children  of  the  depositor,  a 
widow,  who  had  not  been  appointed  guardian,  and  had  no  au- 
thority to  receive  the  money  from  the  bank,  is  liable  to  ac- 
count to  the  children  for  such  funds,  after  having  paid  them  to 
the  widow,  who  lost  them. 

INTEBEST:    Bank   Deposits— Unauthorised   Payment.    Interest   is 

4  not  chargeable  against  a  bank  on  an  ordinary  deposit  of  money 
until  payment  has  been  demanded  and  refused;  but  where  the 
deposit  has  been  wrongfully  paid  out  to  an  unauthorized  person, 
or  wrongfully  appropriated  or  converted  by  the  bank,  interest 
may  be  recovered. 

Appeal  from  Cerro  Gordo  District  Court. — M.  F.  Edwards, 

Judge* 

September  20, 1919. 

Action  in  equity  to  establish  a  trust,  and  to  recover 
the  amount  of  a  deposit  in  the  defendant  bank.  The  pe- 
tition was  dismissed,  and  the  plaintiff  appeals. — Reversed 
and  remanded. 

Ira  W.  Jones  and  Bit/the,  Marhley,  Ride  &  Smith,  for 
appellant 

Sennetf,  Bliss,  Wittoer  &  Sermeff,  for  appellees. 
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Weaver,  J. — The  petition  shows  the  following  alleged 
state  of  facte :  Plaintiff  is  the  minor  daughter  of  John  H. 
Tesene,  who  died  in  Cerro  Gordo  County,  June  11,  1902. 
His  life  was  insured  for  the  sum  of  $5,000,  payable  as  fol- 
lows: $1,000  to  his  wife,  Wilhelmina,  f 2,000  to  his  son 
Soy,  and  f 2,000  to  his  infant  daughter,  Ima,  the  plaintiff  in 
this  action.  At  the  time  of  and  prior  to  the  decease  of 
Tesene,  the  defendant  Iowa  State  Bank  was  a  corporation, 
doing  a  banking  business  at  Mason  City,  of  which  bank  I. 
W.  Keerl  was  the  cashier  and  active  manager.  Soon  after 
the  death  of  Tesene,  Keerl,  'acting  for  and  in  the  interest 
of  the  bank,  and  in  order  to  secure  the  deposit  of  the  in- 
surance money  in  that  bank,  accompanied  the  adjuster  of 
such  insurance  claim  to  the  home  of  the  widow,  and  in- 
formed her  that  the  money  so  received  for  her  children 
would  be  a  trust  fund,  to  be  kept  distinct  from  her  own 
moneys,  and  that  it  would  be  necessary  for  her  to  be  ap- 
pointed guardian  for  the  children  and  give  bond  as  such; 
and  that,  if  she  would  deposit  the  trust  funds  in  the  de- 
fendant bank,  he  would  procure  the  bond  for  her,  and  see 
that  the  matter  of  her  appointment  was  properly  attended 
to  and  arranged. 

Thereafter,  and  in  pursuance  of  this  understanding, 
Keerl  caused  to  be  prepared  a  petition  for  the  appointment 
of  the  widow  as  guardian  of  her  said  children,  and  filed  it 
in  the  office  of  the  clerk  of  the  district  court,  and  stated 
and  represented  to  her  and  to  the  agent  of  the  insurance 
company  that  her  appointment  as  guardian  had  been  made; 
and  thereupon,  on  June  17,  1902,  said  agent  turned  over  to 
the  widow  a  draft  for  the  amount  of  said  insurance,  which 
sum  or  draft  she,  in  turn,  delivered  to  Keerl  for  deposit  in 
the  defendant  bank.  On  this  sum,  f  1,000  was  by  the  bank 
credited  as  a  deposit  by  Wilhelmina  Tesene  in  her  own 
right,  and  $4,000  to  her  credit  in  her  capacity  as  guardian. 

It  is  further  alleged  that,  as  a  matter  of  fact,  neither 
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the  bank  nor  Eeerl  had  furnished  a  guardian's  bond,  and 
that  the  appointment  of  Wilhelmina  Tesene  as  guardian  of 
her  children  was  never  perfected  or  made,  and  that  said 
deposit  was  received  by  the  bank  with  knowledge  and  no- 
tice of  such  fatt,  and  that,  having  such  knowledge  and  no- 
tice,  it  kept  and  retained  said  trust  funds  until  the  follow- 
ing year,  when,  acting  by  Keerl,  it  permitted  said  funds  to 
be  drawn  out  of  the  bank  in  checks  prepared  by  Keerl  and 
signed  by  Wilhelmina  Tesene,  without  authority  of  law, 
and  with  full  knowledge  on  part  of  the  bank  that  the  funds 
were  held  in  trust  for  said  children. 

The  son,  Roy  Tesene,  appears  to  have  arrived  at  his 
majority,  and  is  not,  in  his  own  right,  a  party  to  this  ac- 
tion; but  the  plaintiff  alone,  who  is  still  a  minor,  repre- 
sented by  her  said  brother  as  next  friend  and  guardian, 
asks  judgment  against  the  bank  and  its  trustees  for  the 
sum  of  $2,000,  with  accumulated  interest. 

The  defendants  admit  the  corporate  capacity  of  the 
Iowa  State  Bank,  that  it  was  organized  for  the  transac- 
tion of  a  general  banking  business,  land  that  Keerl  was  its 
cashier;  but  aver  that  he  was  clothed  with  only  power  and 
authority  such  as  is  usually  exercised  by  cashiers  of  banks 
under  the  laws  of  the  state.  They  admit  that  the  money 
mentioned  in  the  petition  was  deposited  in  the  bank,  and 
that  it  was  afterward  withdrawn  upon  checks;  but  deny 
that  such  money  was  received  as  a  trust  fund;  deny  all 
knowledge  and  notice  of  its  alleged  trust  character;  deny 
that  the  bank  assumed  or  was  under  any  obligation  to 
guard  or  protect  said  fund  from  misappropriation  by  the 
plaintiff's  mother;  and  deny  that  the  bank  received  any 
part  of  the  money  withdrawn  from  said  deposit,  or  any 
benefit  therefrom.  The  answer  further  alleges  that,  if  it 
be  true  that  Keerl  received  or  misappropriated  any  of  said 
fund,  he  did  not  do  so  in  his  capacity  as  cashier  or  agent 
of  the  bank,  and  avers  that,  if  he  is  chargeable  with  eny 
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wrong  with  respect  to  said  transaction,  the  wrong  so  done 
was  while  acting  in  his  personal  capacity,  and  not  as  an 
officer  or  agent  of  the  bank;  and  because  of  such  fact  it  is 
alleged  that  his  notice  or  knowledge  cannot  be  imputed  to 
the  bank. 

On  trial  to  the  court,  the  evidence  offered  tended  to 
show,  without  controversy,  that,  at  the  time  of  the  trans- 
action in  question,  Keerl  was  the  cashier  and  the  active 
managing  officer  of  the  bank  in  its  daily  routine  of  busi- 
ness; that  he  knew  of  the  death  of  John  H.  Tesene,  and 
that  his  widow  and  children  were  the  beneficiaries  of  life 
insurance,  and  that  of  this  sum  $4,000  was  payable  to  plain- 
tiff and  her  brother,  the  infant  children  of  the  deceased; 
that  he  solicited  the  deposit  of  this  money  for  the  bank, 
and,  as  an  inducement  or  aid  thereto,  he  prepared  the  peti- 
tition  for  the  appointment  of  the  widow  as  guardian,  and 
promised  to  procure  the  necessary  bond ;  that,  as  a  matter 
of  fact,  he  did  not  furnish  the  bond,  and  the  appointment 
was  never  made:  but  it  is  evident  that  both  Wilhelmina 
Tesene  and  the  insurance  company  relied  upon  his  assur- 
ance that  the  matter  had  been  properly  attended  to,  and 
in  such  reliance  the  money  was  paid  over  and  at  once  de- 
posited in  the  bank  in  the  form  of  a  draft  made  payable 
to  'Wilhelmina  Tesene"  and  "Wilhelmina  Tesene,  guardian 
of  the  estates  of  Boy  Tesene  and  Ima  Tesene,"  and  en- 
dorsed by  her  in  identical  form;  that,  in  recognition  of 
the  separate  interest  of  the  widow  in  her  own  right  to  the 
sum  of  $1,000,  and  of  the  right  of  her  children  in  the  re- 
mainder of  $4,000,  said  sums  were  placed  in  separate  de- 
posits. One  of  these  accounts  was  entered  upon  the  books 
of  the  bank  in  the  name  of  "Wilhelmina  Tesene,"  and  the 
other  in  the  name  of  "Mrs.  J.  H.  Tesene." 

At  the  same  time,  Keerl  delivered  to  the  widow  a  pass 
book,  representing  the  deposit  of  $4,000  made  but  in  the 
nkme  "Wilhelmina  Tesene,  Quardiaii  of  Roy  Tesene  and 
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Ima  Tesene."  It  further  appears  that  said  sum  of  $4,000 
was  withdrawn  in  the  following  manner:  Wilhelmina 
Tesene,  desiring  to  remove  from  the  farm  where  she  lived 
to  Mason  City,  consulted  with  Keerl  on  the  subject,  and 
she  says  he  advised  her  that  she  could  use  the  money,  or 
some  of  it,  in  purchasing  a  heme ;  or,  to  use  her  language, 
"that  she  could  take  the  money  and  invest  it  in  a  house  in 
town,  as  guardian  over  her  children."  For  this  purpose, 
she  gave  a  check,  prepared  by  Keerl,  payable  to  herself,  for 
the  sum  of  f  2,000,  and  signed  it  "Wilhelmina  Tesene,  guard- 
ian." With  reference  to  the  remaining  sum  of  $2,000,  she 
testifies,  and  it  is  not  disputed,  that  Keerl  told  her  he  had 
an  application  for  a  loan  on  a  dwelling,  and  asked  that 
she  let  the  bank  make  the  loan,  and  that  she  sign  the  check 
"so  they  could  use  that  money  to  put  out  at  7  per  cent 
interest ;"  and  for  this  purpose  she  made  the  check.  It  was 
drawn  by  Keerl,  made  payable  to  himself,  and  signed  by 
her.  For  this  check  Mrs.  Tesene  received  no  money,  prop- 
erty, or  thing  of  value  except,  as  she  says,  Keerl  delivered 
to  her  a  mortgage  supposed  to  represent  the  alleged  loan, 
which  instrument  she  placed  in  one  of  the  bank's  safety  de- 
posit boxes,  of  which  Keerl  had  a  duplicate  key,  and  said 
mortgage  afterward  disappeared  from  the  box.  She  never 
received  anything  on  this  mortgage,  and  is  unable  to  give 
any  description  by  which  it  may  be  identified. 

It  further  appears  that,  at  some  time  after  the  $2,000 
was  used  in  the  purchase  of  a  house  for  Mrs.  Tesene,  she 
became  embarrassed  financially,  and,  on  the  advice  of  Keerl, 
she  made  to  him  a  mortgage  on  said  home  property,  to  se- 
cure an  alleged  debt  for  $2,000,  but,  in  fact,  wholly  without 
consideration,  a?  a  protection  to  her,  "so  no  one  could  get 
anything  against  it"  This  mortgage  she  supposed  was  still 
held  in  the  bank,  until  after  Keerl  left  the  bank,  when  she 
learned,  through  its  president,  that  the  instrument  had 
been  sold  to  an  eastern  purchaser,  who  was  demanding  pay- 
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ment  thereon.  She  then  went  to  Keerl,  who  said  he  would 
go  to  the  bank  and  see  about  it,  or  fix  it  up ;  but  nothing 
was  done  to  relieve  her.  The  mortgage  was  foreclosed,  and 
the  property  was  sold  and  lost  to  her.  She  has  never  paid 
the  debt  to  her  children,  and  is  insolvent,  and  unable  to 
satisfy  their  claims. 

Upon  the  subject  of  the  authority  of  Keerl  to  repre- 
sent the  bank  in  its  business,  it  is  conceded  by  defendants 
that  he  had  and  exercised  the  usual  and  customary  authori- 
ty of  bank  cashiers  in  this  state.  It  also  appears  by  the 
testimony  of  witnesses,  among  whom  were  stockholders, 
officers,  and  employees  in  the  bank,  that  he  was  the  real, 
active  head  and  manager  of  the  bank's  business.  One  di- 
rector testifies :  "He  had  personal  management  of  the  busi- 
ness." Another  says:  "As  nearly  as  I  could  learn,  he  had 
been  practically  the  managing  officer."  The  vice-president 
says: 

"Keerl  had  active  management  of  the  bank,  and  looked 
after  getting  deposits  and  making  loans.  We  tried  to  get 
our  share  of  deposits,  and  pursued  about  the  same  course  to 
get  them  as  other  banks  do.  When  we  knew  of  an  account 
which  might  be  gotten,  we  solicited  the  account — Keerl 
or  I." 

Another  director  testifies :  "Keerl  had  the  active  man- 
agement of  the  bank;  think  he  practically  had  the  sole 
management."  The  bookkeeper  says  Keerl  was  the  general 
manager  of  the  bank,  and  "dictated  the  policy  of  the  bank 
practically,  so  far  as  the  getting  of  deposits  and  the  loan- 
ing of  money  is  concerned." 

Counsel  for  appellee  argue  that,  as  cashier,  Keerl  was 
without  express  or  implied  authority  to  promise  or  under- 
take to  provide  bonds  for  guardians,  or  to  assume  any 
responsibility  of  that  character;  and  some  of  the  direc- 
tors testify  that  no  such  authority  was  ever  given.  It  may 
be  conceded,  we  think,  that  there  is  no  showing  that  the 
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board  of  directors,  by  any  express  or  formal  vote  or  rule 
or  resolution,  granted  any  authority  of  that  nature ;  but  it 
does  appear,  too  clearly  to  admit  of  doubt,  that  it  was  a 
common  practice,  pursued  not  only  by  this  bank  but  by  the 
banks  of  the  city  generally,  to  seek  the  deposit  of  trust 
funds,  and  that,  in  order  to  secure  them,  they  did  frequent- 
ly undertake  to  assist  administrators,  guardians,  and  other 
trustees  in  qualifying  for  their  trusts,  and  in  doing  what 
might  be  necessary  to  that  end,  including  the  procurement 
of  necessary  bonds.  There  is  nothing  unlawful  or  repre- 
hensible in  such  practice,  nor  is  it  in  any  manner  incon- 
sistent with  the  business  the  ordinary  banking  concern  is 
established  to  carry  on.  The  vice-president  of  the  bank, 
who  seems  to  have  been  the  onlyofficer,  except  Keerl.  who 
gave  the  business  any  serious  attention,  being  asked  if  it 
was  their  practice  to  furnish  bonds  for  trustees,  in  order 
to  obtain  their  deposits,  answered,  "Well,  I  don't  know, 
I  suppose  perhaps  it  was,  somewhat, — I  don't  know ;"  and, 
on  being  further  pressed,  he  said: 

"Well,  you  understand,  I  myself  never  looked  after 
that,  or  got  any  of  that  business.  In  a  general  way,  I  knew 
what  the  practice  was  there.  I  think  that  was  the  common 
practice  of  banks  here  in  town,  more  or  less." 

On  the  same  subject,  another  director  says: 

"We  always  furnished  an  administrator,  guardian,  or 
township  or  county  officer  bondsmen,  as  long  as  they  put 
such  funds  in  the  bank.  I  think  that  was  generally  done 
by  the  banks  here  in  Mfason  City." 

No  officer,  director,  or  employee  denies  such  practice. 

It  appears  also  to  have  been  a  part  of  the  recognized 
duty  or  business  of  the  bank  or  its  cashier  to  negotiate 
loans  for  their  customers  and  others  desiring  such  aid. 

Finally,  in  so  far  as  it  becomes  important  to  inquire 
into  the  question  of  actual  notice  to  the  bank  of  the  deal- 
ings between  its  cashier  and  Mrs.  Tesene,  as  distinguished 
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from  constructive  notice,  if  any,  it  should  be  said  that  the 
vice-president,  being  interrogated  upon  the  subject,  testi- 
fied as  follows: 

"I  heard  of  the  death  of  Mr.  Tesene.  Don't  know 
whether  Mr.  Brier  was  a  patron  of  the  bank  at  that  time 
or  not.  I  saw  Mrs.  Tesene  in  the  bank  with  Keerl.  Can't 
remember  seeing  Brier  in  there  with  them.  Q.  You  knew 
of  Tesene's  insurance  money  being  deposited  there  in  the 
bank,  did  you  not?  A.  Well,  I  knew  that  there  was  some 
money  deposited  there.  Keerl  looked  after  that  matter, 
and  did  all  the  business  connected  with  that.  All  I  knew 
that  there  was  some  money  deposited  there,  and  that  Keerl 
and  Mrs.  Tesene  were  looking  after  the  business  in  con- 
nection therewith.  Don't  remember  the  amount.  I  learned 
that  this  money  had  been  deposited  there,  and  probably  un- 
derstood at  the  time  that  it  was  the  proceeds  of  an  insur- 
ance policy.  Q.  And  you  also  knew  from  the  papers,  or 
from  Keerl,  that  part  of  that  belonged  to  the  widow,  and 
part  to  the  children?  A.  I  heard  them  say  something  about 
that,  I  think.  It  appears  the  part  that  belonged  to  the 
widow  was  deposited  to  the  credit  of  Mrs.  J.  Tesene,  June 
26th,  1902/' 

The  other  directors,  or  most  of  them,  deny  having  any 
actual  knowledge  of  the  business  with  Mrs.  Tesene. 

The  foregoing  is  substantially  all  the  pertinent  evi- 
dence produced  in  the  trial. 

It  should,  perhaps,  be  added  in  this  connection  that, 
from  a  time  prior  to  the  commencement  of  this  action,  the 
Iowa  State  Bank  has  been  in  the  course  of  voluntary  liqui- 
dation, and  that  the  trustees  engaged  in  closing  up  the 
business  are  defendants  herein. 

On  this  showing,  the  trial  court  denied  the  plaintiff 
any  relief  on  account  of  the  deposit  above  mentioned,  and 
in  that  connection,  entered  of  record  its  conclusion  of  law 

Vol.   186   U. — 88. 
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1  banks  and        controlling  the  result  of  the  controversy,  in 

SSK?"  L£t      the  following  words : 

Snk! :  notlce  t0  "The  acts  of  the  cashier,  I.  W.  Keerl, 

at  the  time  in  question,  concerning  the  sub- 
ject involved  in  these  causes,  are  not  within  the  general 
rule  as  to  authority,  notice,  and  knowledge  of  the  agent 
being  ordinarily  imputed  to  the  principal,  but  rather  with- 
in the  exception  to  the  general  rule,  which  exception  is 
that,  when  the  conduct  of  the  agent  is  such  as  to  raise  a 
clear  presumption  that  he  would  not  communicate  the  facts 
in  controversy,  as  when  the  communication  of  such  a  fact 
would  necessarily  prevent  the  consummation  of  a  transac- 
tion not  regular  on  its  face,  in  the  ways  of  carrying  on  the 
business  of  any  well  regulated  bank,  and  which  irregu- 
lar transaction  the  cashier  in  the  instant  cases  was  a  party 
to,  and  one,  apparently,  in  which  he  was  personally  inter- 
ested, and  not  the  defendant  bank.  It  being  made  clear 
from  the  evidence  in  the  cases  that  the  cashier  in  the  mat- 
ter involved  in  these  cases  has  placed  himself  in  a  position 
which  conflicts  entirely  with  the  idea  that,  in  so  acting, 
he  represented  the  interests  of  the  defendant  bank.  There- 
fore, the  defendant  bank  is  not  bound  by  either  the  knowl- 
edge or  acts  of  the  cashier,  I.  W.  Keerl." 

We  are  strongly  impressed  with  the  conviction  that  the 
rule  here  stated  is  not  properly  applicable  to  the  issues  in 
this  case,  or  to  the  well  proved  facts  developed  in  the  trial. 
The  following  are  some  of  the  reasons  compelling  this  con- 
clusion : 

I.  That  Keerl  was  acting  for  the  bank  in  soliciting  the 
deposit  of  this  trust  fund,  and  that  his  act  in  that  respect 
was  within  the  scope  of  his  authority  and  agency,  there  can 
be  no  reasonable  doubt.  His  undertaking  to  assist  the 
woman  in  procuring  her  appointment  as  guardian  for  her 
children,  and  to  furnish  the  necessary  bond,  was  in  accor- 
dance yith  the  established  practice  of  the  banks  of  that 
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city,  including  this  bank,  and  was  a  legitimate  inducement 
for  him  to  offer  for  the  business.  There  is  nothing  whatso- 
ever in  the  record  to  indicate  that,  at  that  time,  he  con- 
templated any  wrong  or  fraud  upon  the  bank  or  upon  the 
widow  and  children,  for  his  own  private  advantage  or 
benefit.  In  other  words,  he  was  not  acting  in  hostility  to 
the  bank  of  which  he  was  an  officer,  but  in  promotion  of 
its  legitimate  business,  and  the  knowledge  which  he  had 
or  obtained  in  negotiating  the  deal  was,  upon  every  sound 
principle  of  the  law  of  agency,  the  knowledge  of  his  prin- 
cipal. He  knew  that  $4,000  of  the  deposit  thus  obtained 
was  the  property  of  the  infant  children  of  John  H.  Tesene, 
deceased,  and,  as  a  conclusive  presumption  of  law,  he  knew 
also  that  such  money  in  the  hands  of  any  person  or  cor- 
poration knowing  the  truth  as  to  its  ownership  was  a  trust 
fund,  and  that  its  possessor,  charged  with  knowledge  of  its 
character,  could  not  consume  it,  or  convert  it,  or  pay  it 
over  to  one  having  no  authority  to  demand  or  receive  it, 
without  becoming  liable  to  make  good  the  loss  to  the  true 
owner.  He  acquired  his  knowledge  in  the  very  transaction 
by  which  the  bank,  through  him,  obtained  the  deposit.  The 
bank  is  a  corporation,  and,  as  such,  can  do  business,  ac- 
cept deposits,  pay  checks,  enter  into  contracts,  or  receive 
or  impart  information,  only  as  it  acts  by  and  through  its 
agents ;  and,  in  the  very  nature  of  its  organization,  it  must 
be  held  liable  for  what  its  agents  do,  within  the  scope  of 
their  authority,  and  be  charged  with  the  knowledge  which 
those  agents  acquire  in  doing  its  business. 

We  hold,  therefore,  that  the  defendant  bank  must  be 
held  to  have  had  knowledge  of  the  trust  character  of  this 
deposit,  and  to  have  known  that  Wilhelmina  Tesene  was 
not  the  duly  appointed  or  qualified  guardian  of  Boy  Tesene 
or  Ima  Tesene,  and  that  she  had  no  authority  to  demand  or 
receive  from  said  bank  the  said  deposit  of  $4,000. 

II.    Nor  do  we  need  to  rest  this  finding  entirely  upon 
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the  notice  imputed  to  the  bank  through  the  knowledge  of 
Keerl ;  for,  as  we  have  seen,  the  vice-president  of  the  bank, 

who  was,  to  some  extent,  actively  engaged 
2.  banks  and        in  its  business,  admits  that  he  knew  of  this 

BANKING  *      trust 

funds:  notice     deposit  from  the  first,  understood  that  it 

to  official  is  *  ' 

notice  to  bank,  was  insurance  money,  and  that  the  chil- 
dren were  beneficiaries.  Indeed,  even  if  it 
had  appeared  that,  in  obtaining  the  deposit  for  the  bank 
as  he  did,  Keerl  had  no  authority  to  promise  or  undertake 
to  procure  a  bond  for  the  widow,  or  to  represent  to  her 
and  the  insurance  agent  that  she  had,  in  fact,  been  appoint- 
ed guardian,  there  would  still  be  no  sound  reason  for  hold- 
ing that  his  knowledge  of  the  truth  in  that  respect  is  not 
imputable  to  the  bank.  He  did  know  the  truth  that  the 
fund  belonged  to  the  infant  children,  who  had  no  guardian 
or  trustee  to  act  in  their  behalf,  and  that  whosoever  should 
receive  it  from  the  insurance  company  would  become  a  trus- 
tee for  their  benefit,  and  bound  to  account  for  it  to  them 
or  to  some  other  person  having  lawful  authority  to  demand 
it  in  their  interest. 

The  bank's  liability  is  not  necessarily  predicated  upon 
the  failure  to  provide  the  bond,  as  promised  by  Keerl,  or 
upon  his  false  representation  that  the  mother's  appoint- 
ment as  guardian  had  been  made,  or  upon 
8'  2fNKiNoAHIde-      ^is  authority  to  make  such  promise  or  repre- 
fund? /  liabn-      sentation,  but  upon  the  fact  that  it  took  the 
%mLron^1  deposit,  with  knowledge  that  the  money  be- 
longed to  the  children,  and  that  their  moth- 
er had  no  authority  to  receive,  use,  or  control  it.    For  all 
practical  purposes  in  receiving  the  deposit,  Keerl' was  the 
bank;   and  the  circumstances  which  would  have  made  him 
chargeable  as  a  trustee,  had  he  been  acting  in  his  individ- 
ual capacity,  are  sufficient  to  charge  the  corporation  which 
he  represented.    See  Bwvies  v.  Century  Sav^  Bank,  165  R>wa 
141,  171,  172 ;    United  States  Fidelity  Co.  v.  Urtited  States 
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Nat.  Bank,  80  Ore.  361 ;  Security  Sav.  Bank  v.  Smith,  144 
Iowa  203,  207 ;   Tatum  v.  Commercial  Bank,  193  Ala.  120 
Bobb  v.  Savings  Bank,  23  Ky.  L.  Rep.  817  (64  S.  W.  494) 
Deposit  Bank  v.  Fleming,  19  Ky.  L.  Rep.  1947  (44  S.  W 
961) ;   H olden  v.  New  York  &  Erie  Bank,  72  N.  Y.  286 
Pennington  v.  Third  Nat  Bank,  114  Va.  674  (77  S.  E.  455) 
Lowndes  v.  City  Nat.  Bank,  82  Conn.  8   (72  Atl.  150) 
State  Bank  v.  People's  Nat.  Bank,  118  N.  T.  Supp.  641 
First  Nat.  Bank  v.  Peck,  180  Ind.  649  (108  N:  E.  643) 
UHerbette  v.  Bank,  162  Mass.  137 ;  Hanson  v.  Heard,  69  N 
H.  190;  Gibson  v.  National  Park  Bank,  98  N.  Y.  87;  McMa 
hon  v.  German  Am.  Nat.  Bank,  111  Minn.  313  (127  N.  W.  7) 

The  UHerbette  case,  supra,  is  quite  in  point  upon  one 
of  the  features  of  the  present  case.  There,  the  cashier  se 
cured  plaintiff's  money  for  deposit  by  ah  unauthorized 
promise  to  pay  interest,  and  to  find  investments  in  stocks 
and  bonds.  The  cashier  did  not  put  the  money  in  the  bank, 
but  embezzled  it.    The  court  held  the  bank  liable,  saying: 

"The  bank  is  bound  because  its  cashier,  assuming  to  act 

■ 

in  its  behalf,  received  the  plaintiff's  money  as  deposited  in 
the  bank1,  and  the  fact  of  his  making  invalid  agreements 
*  *  *  does  not  have  the  effect  to  exonerate  the  bank 
from  its  liability  to  refund  the  money." 

Under  very  similar  circumstances,  the  New  Hampshire 
court,  in  Hanzon  v.  Heard,  supra,  says: 

"When  the  plaintiff's  money  went  into  the  cashier's 
possession,  it  was  in  the  bank's  possession.  #  *  #  If 
it  was  lost  afterward,  through  carelessness,  larceny,  or  oth- 
er means,  it  was  the  bank's  loss." 

In  the  instant  case,  the  money  not  only  went  into  the 
cashier's  possession,  but  actual  possession  of  the  bank,  as 
well,  and  was  entered  as'  a  deposit  upon  its  books.  At 
least  f 2,000  of  it  was  taken  or  abstracted  from  that  de- 
posit by  the  cashier,  on  the  unauthorized  check  of  Mrs. 
Tesene,  with  the  promise  to  invest  it  in  a  mortgage ;  and  it 
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further  appears  very  satisfactorily  that  he  embezzled  this 
fund,  either  in  its  original  form,  or  in  the  form  of  the 
mortgage  which  he  professed  to  have  procured  for  her.  The 
situation  as  to  the  other  f  2,000  is  somewhat  different,  in 
that  it  appears  that  the  money  was  paid  out  to  Mrs.  Tesene, 
or  was  used  in  purchasing  property  for  her ;  but,  in  view 
of  the  fact  that  the  cashier  had  no  more  legal  right  to 
pay  the  money  to  her  or  for  her  use  than  to  expend  it  for 
his  own  personal  benefit,  the  difference  is  not  material. 

This  holding  is  not  inconsistent  with  the  precedents 
cited  by  the  appellee,  to  the  effect  that  a  bank  receiving  a 
deposit  from  a  guardian  or  duly  authorized  trustee  is  not 
charged  with  the  duty  of  supervising  the  expenditure  of 
such  deposit,  and  ordinarily  may  safely  honor  and  pay  the 
checks  of  the  depositor.  In  this  case,  the  mother  of  plain- 
tiff doubtless  acted  innocently  in  receiving  and  depositing 
the  money  as  she  did,  but  her  act  was  without  authority  of 
law,  and  of  this  the  bank  and  Eeerl  were  fully  aware.  The 
deposited  money  was  received  with  knowledge  that  it  be- 
longed to  the  plaintiff  and  her  brother,  to  whom  alone,  or 
to  their  duly  appointed  guardian,  the  bank  was  bound  to 
account;  and  it  is  no  defense  to  their  demand  for  such  ac- 
counting to  plead  or  prove  that  the  bank,  which  is  charge- 
able with  such  knowledge,  has  paid  the  money  over  to  the 
mother,  or  other  person  known  to  be  without  authority  to 
receive  it. 

The  decree  below  must  be  reversed,  and  the  cause  will 
be  remanded,  with  direction  to  the  trial  court  to  enter 
judgment  for  the  plaintiff  against  the  bank  for  the  recovery 

of  the  principal  sum  of  $2,000,  with  inter- 

4  de5555i*:iiB-llk  es*  at  6  P0*  cent  from  the  date  w^ien  *^€ 
authored  pay-  j>anjc  p^^  011j.  ^e  money  Gn  the  unauthor- 
ized checks.    Upon  the  subject  of  interest, 
the  appellee  argues  for  application  of  the  usual  rule,  that 
interest  is  not  chargeable  against  a  bank  on  an  ordinary 
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deposit  of  money  until  payment  has  been  demanded  and 
refused;  but  we  think  that,  where  the  deposit  has  been 
wrongfully  paid  out  to  an  unauthorized  person,  or  has  been 
wrongfully  appropriated*or  converted  by  the  bank,  the  rule 
is  otherwise,  and  interest  may  be  recovered. 

The  costs  will  be  taxed  to  the  appellees. — Reversed  and 
remanded. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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Account,  Action  on  to  Adverse  Possession 

ACCOUNT,  ACTION  ON. 

Evidence— Laches.  Evidence  reviewed,  in  a  suit  for  accounting 
by  a  borrower  against  a  lender,  who  had  taken  property  as 
security  on  a  debt,  and  held  insufficient  to  charge  the  bor- 
rower with  laches  in  delaying  the  bringing  of  the  suit. 
Gilbert  v.  Clark  ft  Co.,  186—904. 

ACKNOWLEDGMENT. 


Certificate  of  Acknowledgment — Presumption.  The  certificate 
of  a  notary  public  to  the  acknowledgment  of  the  execu- 
tion of  a  deed  is  not  only  presumptively  true,  but  the  pre- 
sumption in  its  favor  is  a  strong  one,  and  nothing  but  clear 
and  convincing  evidence  will  suffice  to  contradict  it.  Bran- 
non  v.  Brannon,  186 — 666. 

ACTIONS. 

Dismissal  and  Nonsuit — Permission  to  File  New  Petition — Con- 
tinuance and  Not  Termination  of  Suit.  The  court's  entry 
of  a  dismissal  of  plaintiff's  petition,  with  permission  to 
file  a  new  amended  petition,  which  later  petition  defendant 
answered,  will  not  be  construed  as  a  dismissal  of  the  ac- 
tion, but  as  a  continuance  upon  new  pleadings  permitted  to 
be  filed.  Emery  ft  Co.  v.  Chicago,  B.  ft  Q.  R.  Co.,  186— 
1156. 


ADVERSE  POSSESSION.       See  Gifts,  1 ;   Remainders. 

■ 

Nature  and  Bequisites — Use  of  Driveway  in  Common.     Where 

1    the  evidence  showed  that  a  driveway  had  been  used   in 

common,  the  defendant's  claim  that  she  had  been  in  the 
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adverse  possession  of  a  part  thereof  was  not  sustained. 
Mandelko  v.  Hinda.  181—1355. 

Nature  and  Requisites— Gift  of  Land.    Evidence  reviewed,  and 

2  held  insufficient  to  establish  a  claim  of  adverse  possession 
under  alleged  gift  of  land.  Runnels  v.  Anderson,  186- 
1370. 

Nature  and  Requisites— Proof.     To  establish  title  by  advene 

3  possession,  it  must  be  shown  that,  at  the  time  of  taking 
possession,  there  was  a  claim  of  right  in  good  faith,  and 
that  the  land  was  occupied  openly  and  adversely  for  the 
statutory  period;  or  that  the  instrument  under  which 
title  is  claimed  itself  gave  color  to  title,  and  that  the  oc- 
cupant believed  that  it  gave  title,  and  so  occupied  the  land 
in  good  faith,  and;  for  the  statutory  period.  Van  Dusen  t. 
Sharrar,  186—1082. 

Nature  and  Requisites— Life  Tenant— Knowledge  and  Want  of 

4  Good  Faith.  A  grantee  who  knew  that  her  grantor  had 
only  a  life  estate  in  the  premises  did  not  secure  title  by 
adverse  possession  through  occupancy  after  her  grantor's 
death.    Van  Dusen  v.  Sharrar,  186 — 1082. 

Duration  of  Possession— Laches  of  Remaindermen.     Where  the 

5  title  of  defendants  was  acquired  in  good  faith,  and  upon 
payment  of  the  full  value  of  the  land,  and  had  stood  no- 
challenged  for  50  years,  and  had  been  in  continuous,  exclu- 
sive, open,  and  notorious  possession  of  successive  grantees, 
under  color  of  title  and  claim  of  right,  held  that  an  action 
would  not  lie  by  remaindermen,  to  establish,  their  title, 
6  years  after  death  of  the  life  tenant,  where  said  remain- 
dermen had  taken  no  steps  to  have  the  nature  and  extent 
of  their  interest  determined.  Ward  v.  Meredith,  186— 
1108. 

Hostile    Character    of    Possession — School    Purposes— Evidence. 

6  Where  a  school  district  entered  into  possession  of  land  un- 
der a  deed  providing  that  it  should  revert  to  the  grantor 
when  used  for  other  than  school  purposes,  the  mere  con- 
tinuance in  possession  after  the  land  ceased  to  be  used  for 
school  purposes  was  not  an  assertion  of  a  hostile  claim 
thereto,  such  as  to  give  title  by  adverse  possession.    T° 
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constitute  such  a  claim,  there  must  have  been  notice  to 
the  owner  of  the  reversion  of  the  claimed  right,  or  posses- 
sion so  notorious  as  to  raise  a  presumption  of  notice.  School 
Diet.  Twp.  v.  Hanson,  186 — 1314. 

ANIMAI£. '  See  Evidence,  14 ;   Sales,  9. 

Injuries  by  Dogs — Responsibility  of  Owner.  At  common  law* 
1  the  owner  of  a  dog  could  not  be  held  responsible  for  its 
acts  unless  the  dog  was  vicious  or  mischievous,  and  he 
had  actual  or  constructive  notice  of  its  vicious  or  mis- 
chievous propensities;  but  the  master  was  liable  where,  at 
the  time  the  mischief  was  done,  the  dog  was  a  trespasser, 
with  the  master's  knowledge.    Brown  v.  Moyer,  186 — 1322. 


Injuries  by  Dogs— -Where  Owner  Is  Trespassing.  Dogs  are  free 
2  commoners,  and  have  a  right  to  use  of  the  public  streets, 
and  their  owner  Is  in  no  way  culpable  for  their  appear- 
ance thereon;  but  where  the  owner  takes  his  dog  upon 
premises  where  he  is  a  trespasser,  then  his  trespass,  and 
not  the  aet  of  the  dog,  makes  him  liable  to  the  owner  of 
the  premises  for  any  injuries  done  by  the  dog,  irrespective 
of  the  question  of  the  owner's  previous  knowledge  of  the 
propensities  of  the  dog  to  do  mischief.  Brown  v.  Moyer, 
18fr— 1322. 


Injuries  by  Dogs — Statutory  Liability— Injury  by  Being  Knocked 

3  Down.  Under  Section  2340,  Code  Supplement,  1913,  pro- 
viding that  it  shall  be  lawful  for  any  person  to  kill  any 
dog  attacking  or  attempting  to  bite  any  person,  and  making 
the  dog's  owner  liable  for  damages  to  the  party  injured, 
held  that  the  owner  of  a  dog  was  not  liable  for  damages 
where  his  dog  was  not  attacking  or  attempting  to  bite  the 
person  injured,  but  her  injuries  were  caused  by  her  beiiig 
knocked  down  by  his  dog  while  chasing  Another  dog. 
Brown  v.  Moyer,  186—1322. 

Damages  from  Injuries — Contributory  Negligence.    Evidence  re- 

4  viewed,  and  held  that  the  plaintiff,  whose  bull  was  injured 
by  failing  into  an  open  excavation  on  a  public  street,  was 
not  guilty  of  contributory  negligence,  as  a  matter  of  law, 
under  Sec.  2314,  Code,  1897,  declaring  that  stock  shall  not 
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i  be  considered  as  running  at  large,  so  long  as  it  is  under 
the  immediate  and  efficient  control  of  the  owner,  upon  the 
public  roads  for  travel.  Johnson  v.  City  of  Denison,  1S6 — 
949. 


Communicating  Disease — Hog  Cholera — Insufficiency  of  Evidence. 

5  Evidence  reviewed,  and  held,  in  an  action  brought  by  plain- 
tiff, whose  hogs  contracted  cholera  after  eating  corn  bought 
from  defendant,  who  had  hog  cholera  on  his  place,  too  un- 

v  certain  and  speculative  to  go  to  the  jury  upon  the  ques- 
tion as  to  whether  plaintiff's  herd  had  been  infected  from 
defendant's  corn  or  through  defendant's  negligence.  Peter- 
son v.  Dolan,  186—848. 

Keepers  of  Stock — Release  of  Lien—Failure  to  (Jive  Bond.    An 

6  owner  of  stock  is  under  no  obligation  to  tender  to  the 
keeper  of  stock  for  hire  a  bond  in  triple  the  amount  of  the 
lien  (Section  3137,  Code,  1897),  when  the  amount  claimed 
as  a  lien  by  the  keeper  of  the  stock  is  confessedly  unrea- 
sonable.    Heller  v.  Mathers,  18ft— 702. 

APPEAL  AND  ERROR.  See^RiMiNAL  Law,  6;  Intoxi- 
cating Liquors,  3 ;  Master  and  Servant,  16,  19,  21 ; 
New  Trial;   Trial,  33,  38-40;  Witnesses,  8. 

Decisions  Reviewable. 

Writ  of  Error.    An  appeal  from  the  ruling  of  a  superior  court 

1  on  a  writ  of  error  from  a  justice  court  brings  up  for  re- 
view in  the  Supreme  Court  no  questions  of  fact.  Kratz  v. 
Holland  Inn,  186—963. 

•     Waiver  of  Erroneous  Order.     Plaintiff  waives  all  right  to  com- 

2  plaia  of  an  order  dismissing  his  petition,  when  the  dis- 
missal was  under  conditions  under  which  he  was  given  the 
right  to  file  a  new  petition,  which  he  did  file,  and  to  which 
the  defendant  immediately  appeared.  Emery  ft  Go.  v.  Chi- 
cago, B.  ft  Q.  R.  Co.,  186—1156. 

Removal  of  Cause  to  Federal  Court.    The  state  appellate  court 

3  will  not  review  an  order  of  the  state  district  court  trans- 
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ferring  a  cause  to  the  Federal  court.    Emery  &  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  186— 1156. 

Granting  New  Trial— Abuse  of  Discretion  Must  Be  Shown.    The 

4  Supreme  Court  cannot  interfere  with  the  action  of  the 
lower  court  in  granting  a  new  trial,  except  where  abuse  of 
discretion  is  shown.    Worner  v.  Abraham,  186 — 1276. 

Order  Overruling  Motion  to  Dismiss  Bill  in  Equity — Failure  to 

5  Benew.  Failure  to  renew,  at  the  close  of  all  evidence,  a 
former  motion  to  dismiss  bill  in  equity,  for  lack  of  proof, 
works  a  waiver  of  the  latter  ruling,  but  not  a  waiver  of 
the  right 'to  insist,  in  the  Supreme  Court,  on  appeal,  that 
the  evidence  is  insufficient  to  sustain  the  decree.  Robinson 
v.  Hawkeye  Com.  Men's  Assn.,  186 — 759. 

Parties  Entitled  to  Review. 

Consent  of  Client—Necessary  Dismissal  •  of  Appeal.    An  appeal 

6  taken  without  the  consent  of  the  party  in  interest  will  be 
dismissed.    Tetzloff  v.  May,  186 — 520.    - 

Estoppel  by  Consenting  to  Submission  of  Case.     Where  the  ap- 

7  pellant,  in  effect,  consents  to  the  submission  of  a  case  to 
the  jury,  it  is  untenable  for  him  to  object  that  there  is  no 
substantial  evidence  to  sustain  the  verdict,  or  that  de- 
cedent's death  was  caused  by  contributory  negligence.  Mc- 
Dermott  v.  Ida  County,  186 — 736. 

Reservation  of  Grounds. 

Failure  to  Plead  Over  aftef  Demurrer.    Any  error  in  depriving 

8  plaintiff  of  his  right  to  amend  or  plead  over  by  dismissing 
the  complaint  on  sustaining  the  demurrer  cannot  be  com- 
plained of  by  the  plaintiff,  where  he  did  not  request  an 
opportunity  to  plead  over.     State  v.  Phillips,  186 — 1052. 

Vague  and  Indefinite  Objections.     Objections  to  a  verdict  that 

9  It  was  contrary  to  and  in  violation  of  the  law  as  given  to 
the  jury,  and  that  the  court  erred  in  admitting  evidence 
over  objections,  and  erred  in  sustaining  objections  to  evi- 
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dence,  and  that  the  court  erred  in  so  writing  and  reading 
his  Instructions  to  the  jury  as  to  confuse  them,  and  to  ren- 
der it  impossible  for  them  to  understand  the  law  of  the 
case,  and  unable  to  apply  it  to  the  facta,  and  that  the  court 
erred  In  each  and  every  paragraph  of  its  instructions  to 
the  jury,  are  of  such  vague  and  indefinite  character  that  an 
exception  to  the  ruling  thereon  raised  no  question  for  the 
consideration  of  the  Supreme  Court.  McEUfresh  v.  Mc- 
Blfresh,  186—994. 

Evidence   Admitted   without   Objection.     Testimony    admitted 

10  without  objection  cannot  be  complained  of  on  appeal.  Mc- 
Dermott  v.  Ida  County,  186 — 736. 

Insufficient  Assignment  in  Motion  for  New  Trial    A  motion  for 

11  a  new  trial,  asserting  that  the  evidence  was  against  the 
weight  of  and  not  supported  by  the  evidence,  does  not  raise 
the  question  whether  the  verdict  was  excessive,  and  it  is 
insufficient  to  preserve  for  review  in  the  Supreme  Court 
error  in  the  amount  of  recovery*  McDermott  v.  Ida  Coun- 
ty, 186—736. 

Conflict  between  Exception  to  Instruction  and  Assignment.    Al- 

12  though  an  instruction  in  a  suit  on  a  warranty  failed  to 
charge  that  the  buyer  could  not  recover  unless  he  relied 
upon  the  warranty,  an  assignment  of  error  in  relation 
thereto  will  not  be  considered  where  the  complaining  party 
excepted  to  the  very  instruction,  as  being  in  error  in  sub- 
mitting to  the  jury  the  question  as  to  whether  the  buyer 
did  so  rely,  without  any  evidence  to  support  the  same; 
as  the  exception,  which  controls,  concedes  that  the  thing 
which  it  is  claimed  it  was  error  to  omit,  was  not  omitted. 

.  Roenfeld  v.Poston,  186 — 769. 

Waiver  Affecting  Bight— Mode  of  Trial  Below.     The  right  to 

13  make  an  objection  that  a  claim  in  a  probate  proceeding 
should  be  tried  in  equity  was  waived  where,  when  the 
Issues  were  made  up,  it  was  not  raised,  and  there  was  no 
request  made  to  have  the  case  set  down  for  trial  without  a 
jury.    In  re  Estate  of  Leigh,  186 — 931. 

Belated  Objections.    An  objection  of  alleged  laches  of  the  de- 

14  fendant,  in  falling  to  discover  fraud  and  demand  rescission 
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before  he  was  sued  on  a  contract,  raised  for  the  first  time 
in  the  Supreme  Court,  cannot  be  considered  as  affecting 
the  merits  of  defendant's  appeal.  Lamb  v.  Bonesteel,  186 
—971. 

Evidence  Received  without  Objection.    Where  no  objection  was 
16    made  to  reception  of  testimony,  nor  motion  made  to  strike 

out  the  same,  its  exclusion  is  not  error.  Stllwell  v.  Stilwell, 

186—177. 

Abstracts  of  Record. 

Amended  Abstract— Sufficiency.    Where  appellee  files  an  amend- 

16  ed  abstract,  without  claiming  that  appellant's  abstract  is 
unfair,  or  that  it  omits  any  essential  part  of  the  record,  or 
that  additional  abstract  Is  necessary,  the  amended  abstract 
will  not  be  stricken,  as  the  preparation  of  the  amendment 
justifies  the  making  of  it.  Watland  v.  Quaintance,  186 — 
U71. 

Assignments  of  Error. 

Indefinite  Assignment.    An  assignment  of  error  that  the  motion 

17  for  a  new  trial  should  have  been  sustained  because  the  ver- 
dict was  against  the  weight  of  the  evidence  and  contrary 
to  the  instructions  of  the  court,  and  for  "other  reasons 
shown  by  said  motion,  as  shown  by  copy  of  the  same  on 
pages  106-113  of  the  abstract,"  Is  too  indefinite  to  entitle 
to  appellate  review.  McDermott  v.  Ida  County,  186 — 736. 

Sufficiency-— Befiniteness.     The  rule  requiring  that  an  alleged 

18  error  should  be  specifically  stated  or  pointed  out  is  so  that 
the  court  may  have  its  attention  directed  to  the  very  point 
on  which  the  plaintiff  relies,  and  if  the  record,  as  pre- 
sented, be  such  as  to  accomplish  that  purpose,  its  form  is 
not  of  vital  moment.    Porter  v.  Carney,  186—424. 

Failure  of  Consideration.    Where  nothing  is  said  in  the  state- 

19  ments  of  errors  relied  upon  for  reversal,  or  in  the  brief 
points,  upon  the  question  of  failure  of  consideration,  the 
Supreme  Court  will  not  consider  that  question.  Brenard 
Mfg.  Co.  v.  Jessup  k  Barrett  Co.,  186 — 872. 
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Brief  Points.    Appellate  review  is  limited  to  what  is  presented 

20  by  the  "Brief  Points."    Stilwell  v.  Stilwell,  186—177. 

Waiver  of  Objections  by  Not  Baising  in  Brief  Points.    Action  of 

21  trial  court  in  rejecting  testimony  will  not  be  considered  on 
appeal,  where  not  in  the  class  covered  by  the  brief  points. 
Stilwell  v.  Stilwell,  186—177. 

Insufficient  Assignment.     It  is  not  the  duty  of  the  appellate 

22  court  to  examine  the  charge  of  eight  pages  as  a  whole,  to 
ascertain  whether,  somewhere  in  it,  there  is  an  instruction 
which  offends  against  a  rule  asserted  In  a  brief  point.  Stil- 
well v.  Stilwell,  186—177. 


Pointing  Ont  Provision  Violated.  To  entitle  one  to  a  review 
23  in  the  Supreme  Court  of  the  question  of  the  constitution- 
ality of  a  statute  or  of  proceedings,  the  objections  must 
point  out  the  section  or  the  provisions  of  the  Constitution 
which  it  is  claimed  have  been  violated.  Simpson  v.  Board 
of  Supervisors,  186—1034. 


Review — Scope  and  Extent  in  General,. 


Appeal  from  Ruling  on  Motion  for  New  Trial    Where  an  appeal 

24  is  not  taken  from  the  judgment,  but  from  the  ruling  on  a 
motion  for  a  new  trial,  it  does  not  bring  up  for  review  In 
the  Supreme  Court  any  alleged  error  .occurring  in  the  trial, 
except  as  the  ruling  complained  of  has  been  carried  along 
in  the  motion  as  a  ground  for  setting  aside  the  verdict. 
McElfresh  v.  McElfresh,  186—994. 

Credibility  and  Weight  of  Testimony.     Upon  an  appeal  in  an 

25  ordinary  action,  it  is  not  within  the  province  of  the  Su- 
preme Court  to  pass  upon  the  credibility  of  the  witnesses  or 
upon  the  weight  of  their  testimony.  McElfresh  v.  McEl- 
fresh, 186—994. 

Trial  De  Novo— Opening  Highway.    An  action  in  equity  to  en* 

26  join  the  board  of  supervisors  and  the  auditor  of  a  county 
from   opening  a  highway  through  plaintiff's  land  without 
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paying  compensation  therefor  la  triable  de  novo  on  appeal. 
Dowler  v.  Madison  County,  186— 675. 

Issues— Veracity  as  to  Oral  Contract  Not  Affecting  Written  Oon- 

27  tract.  In  an  action  upon  a  written  contract  involving  the 
sale  of  land,  an  Issue  of  veracity  raised  between  the  par- 
ties as  to  an  oral  agreement  wholly  Independent  of  the 
writing  will  not  be  reviewed  by  the  Supreme  Court.  Porter 
v.  Carney,  186—424. 

Pleading— Sufficiency  of  Unchallenged  Answer— Waiver.    Where 

28  an  insurer  in  an  action  on  an  accident  policy  merely  stated 
a  conclusion,  in  alleging  the  insured's  voluntary  exposure 
to  danger  in  violation  of  law,  and  its  sufficiency  was  not 
questioned  upon  the  trial  below,  but  was  treated  by  the 
court  and  counsel  as  stating  issuable  matter,  it  will  be 
treated  on  appeal  as  raising  such  an  issue  for  the  jury. 
Rowe  v.  United  Com.  Trav.  Assn.,  18fr— 454. 

Grounds  for  Review— Issues  Not  Pleaded.    Issue  of  partnership, 

29  not  tendered  in  petition,  to  have  lands  subjected  to  claims, 
will  not  be  considered  on  appeal.    Rutledge  v.  Wright,  186 — 

777. 

Necessity  to  Prove  Allegation,    Where  the  plaintiff  claimed  that 

30  a  highway,  which  he  sought  to  enjoin  defendants  from 
closing,  was  formally  established  by  a  board  of  supervisors, 
the  defendants  may,  on  appeal,  unless  they  have  in  some 
way  lpst  such  right,  insist  that  plaintiff  is  entitled  to  no 
relief  unless  he  can  prove  that  such  road  in  controversy 
was  formally  established  as  a  public  highway.  Long  v. 
Wilson,  186—834. 

Reception  of  Evidence — Prejudicial  Error— Agent's  Declarations 

81  as  to  Agency.  Admission  of  declarations  of  an  agent  to 
third  parties  that  he  was  agent  was  reversible  error,  where 
the  fact  of  the  agency  was  in  issue,  and  the  court  instruct- 
ed the  jury  that  the  testimony  was  of  probative  force  on 
that  issue.    Lavelleur  v.  Nugent,  186 — 234. 

Constitutional  Law.    The  constitutional  question  as  to  the  pow- 

82  er  of  the  court  to  impose  a  $300  tax  on  premises,  under 
Sec.  4944-h8,  Code  Suppl.  Supp.,  1915,  cannot  be  considered 

Vol.  186  Ia. — 89. 
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on  appeal,  where  no  such  question  was  raised  by  the  plead- 
ings or  passed  upon  by  the  trial  court.  State  v.  Ross,  186 
— 8C2. 

Review — Who  May  Allege  Error. 

Requested  Instructions— Non-Waiver  of  Ruling  on  Motion  to  Hi- 

33  rect  Verdict.  The  defendant  is  not  precluded  by  his  request 
for  instructions  on  submission  of  the  cause  to  the  jury 
from  predicating  error  upon  the  refusal  of  the  court  to  sus- 
tain his  motion  for  a  directed  verdict.  Johnson  v.  City  of 
Denison,  186 — 949. 

Review — Presu  mptions. 

Claim  in  Probate— Theory  of  Claim.    Where  a  claim  in  probate 

34  was  based  on  the  theory  that  there  was  a  trust,  and  the 
claim  was  allowed,  it  will  be  presumed  that  it  was  estab- 
lished on  that  theory.    In  re  Estate  of  Leigh,  186 — 931. 

Finding  of  Court.     Where  the  record  on  appeal,  in  an  action 

35  to  subject  to  judgment  land  conveyed  by  grantor,  fails  to 
show  when  the  creditor's  cause  of  action  accrued,  the  pre- 
sumption is  in  favor  of  the  trial  court's  holding  that  land 
conveyed  to  defendant  was  not  subject  to  the  payment  of 
a  judgment  entered  after  the  conveyance  was  made.  Le- 
Sell  v.  Mendenhall,  186— 980. 

Testimony  Not  Included  in  Abstract.     Where  the  record  pre- 

36  sented  on  appeal  includes  no  part  of  the  evidence,  it  will 
be  presumed  that  the  testimony  was  such  as  to  justify  the 
submission  of  the  issues  to  the  jury  with  the  instructions 
as  given  by  the  court.    Worner  v.  Abraham,  186 — 1276. 

Review — Questions  of  Pact,  Verdicts,  and  Findings. 

New   Trial— Refusal  of  Special   Interrogatories— Discretion   of 

37  Court.  Where,  in  passing  upon  the  motion  for  a  new  trial, 
the  trial  court  was  satisfied  that  Mb  refusal  to  submit  a 
special  interrogatory  was  unfair  to  the  defendant,  although 
he  would  not  have  been  bound  to  give  it,  the  Supreme  Court 
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should  not  interfere  with  the  discretion  thus  exercised. 
Holllngshead  v.  Watkins,  186—682. 


Afllrmance  of  Decree  When  Sustainable  on  Any  Ground.    Where 

88  a  decree  setting  aside  a  tax  assessment  does  not  Indicate 
the  particular  ground  upon  which  the  trial  court  held  it 
to  be  invalid,  it  will  be  affirmed,  If  it  is  sustainable  on  any 
ground.    Koochiching  Go.  y.  Mitchell,  186 — 1216. 

Finding  Has  Effect  of  Verdict.    In  an  action  tried  to  the  court, 

89  its  finding,  if  it  has  substantial  evidence  upon  which  it  can 
be  sustained,  has  the  effect  of  a  verdict,  and  concludes  the 
Supreme  Court  upon  fact  questions.  Koochiching  Co.  y. 
Mitchell,  186—1216. 


Continuance  and  Reopening  of  Case  Discretionary  with  Court. 

40  The  granting  of  a  continuance  and  of  a  motion  to  reopen 
a  case,  and  allowing  the  introduction  of  additional  evi- 
dence, is  largely  discretionary,  and  will  not,  ordinarily,  be 
Interfered  with  on  appeal.  Robinson  v.  Hawkeye  Com. 
Men's  Assn.,  186 — 759. 

Trial  De  Novo.     In  an  equity  trial,  reviewable  de  novo,  the 

41  findings  of  fact  by  the  trial  court  do  not  have  the  force  and 
effect  of  a  verdict.    Long  v.  Wilson,  186 — 834. 


Decree  Not  Justified  by  Pleadings.  Where  the  petition  to  enjoin 
42  defendants  from  closing  an  alleged  public  highway  was 
framed  on  the  theory  that  the  highway  was  formally  estab- 
lished by  a  board  of  supervisors,  and  there  was  no  basis 
in  thexpetition  of  an  estoppel  or  the  creation  of  the  alleged 
highway  by  dedication,  a  decree  based  on  dedication  or 
estoppel  is  not  justified  by  the  pleadings,  and  cannot  be  sus- 
tained.   Long  v.  Wilson,  186—834. 


Equity  Causes— Disregarding  Incompetent  Evidence.    Where  the 
43    record  does  not  disclose  a  final  ruling  on  objection  to  tes- 
timony, it  will  be  presumed  that  the  findings  and  judg- 
ment of  the  court  were  based  only  upon  competent  evi- 
dence.   Good  Roads  Mach.  Co.  v.  Ott,  186—908. 
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Finding  of  Trial  Court    The  finding  of  the  trial  court  on  all 

44  questions  of  fact  will  be  given  the  weight  and  effect  of 
a  verdict  by  the  Jury,  and  the  appellate  court  la  not  re- 
quired to  review  or  discuss  the  same  in  detail.  Good  Roads 
Mach.  Co.  Y.  Ott,  196 — 908. 

Discretion  of  Court— Motions  for  New  Trial    While  the  Supreme 

45  Court  seldom  interferes  with  rulings  granting  a  new  trial* 
still,  if  the  ruling  of  the  court  in  directing  a  verdict  was 
right,  then  the  motion  to  grant  a  new  trial  was  improperly 
sustained,  and  the  Supreme  Court  should  so  say.  Gregory 
v.  Pierce,  186 — 151. 

Substantial  Support  Necessary.    While  the  Supreme  Court  will 

46  not  overlook  the  fact  that  the  trial  judge  and  jury  have 
an  opportunity  to  observe  the  demeanor  and  appearance  of 
witnesses,  in  so  far  as  relates  to  the  question  of  veracity 
and  the  weight  to  be  accorded  to  the  evidence  of  pertinent 
facta,  and  is  ordinarily  disposed  to  sustain  their  findings, 
yet  there  must  be  some  evidence  in  the  record  which,  if 
true,  will  afford  substantial  support  for  such  findings. 
State  v.  Haner,  186—1259. 

Motion  to  Set  Aside  Default— Presumptions — Evidence.    Where 

47  there  is  a  conflict  between  an  affidavit  filed  by  defendant 
in  support  of  a  motion  to  set  aside  a  default,  and  affidavit 
of  the  plaintiff,  a  judgment  by  the  trial  court  refusing  to 
set  aside  the  default  will  not  be  disturbed  by  the  Supreme 
Court    McCabe  v.  Fluckinger,  186 — 1351. 

Sufllciency  of  Evidence.     In  determining  whether  there  was  a 

48  case  for  the  jury,  the  appellate  court  cannot  interfere  with 
the  verdict  of  the  jury  unless  it  can  say,  as  a  matter  of 
law,  that  the  proof  adduced  was  insufficient  to  sustain  the 
verdict;  and"  the  narrow  question  is,  Could  the  jury  find 
that  the  necessary  elements  in  the  proof  have  been  estab- 
lished?    Stilwell  v.  Stllwell,  18ft— 177. 

Bbyibw — Habmlbbs  Ebbor, 

Repetition  of  Instructions.    In  an  action  for  injuries  to  a  pe- 

49  destrian  who  was  run  over  by  a  street  car,  the  trial  court, 
after  giving  an  instruction  upon  the  subject  of  equipping 
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cars  with  fender  and  with  sand,  thereafter  gave  two  in- 
structions requested  by  the  plaintiff  on  the  same  matters, 
which  were  a  substantial  repetition  of  each  other,  and  also 
of  the  instructions  already  given;  but  such  repetition, 
while  fairly  subject  to  criticism,  held  harmless  error,  where 
the  subjects  were  controlling,  and  the  evidence  relating 
thereto  was  undisputed,  and  the  jury  could  not  Ignore  them 
without  violating  the  instructions  given  on  the  court's  own 
motion.    Arnold  v.  Fort  Dodge,  D.  M.  ft  S.  R.  Co.,  186 — 538. 

Statement  of  Doctrine  of  Last  Clear  Chance.    In  an  action  for 

50  injuries  to  a  pedestrian  run  over  by  a  street  car,  where  the 
last  clear  chance  doctrine  was  set  forth  as  an  avoidance  of 
the  contributory  negligence  of  the  plaintiff,  and  was  errone- 
ously stated,  in  that  it  was  made  to  rest,  not  upon  the  actual 
knowledge  of  the  plaintiff's  danger,  but  upon  the  question 
whether,  as  a  reasonably  prudent  man,  the  motorman  ought 
to  have  discovered  plaintiffs  danger,  it  was  harmless  error, 
where  there  was  no  contributory  negligence  on  the  part  of 
the  plaintiff  in  the  case.  Arnold  v.  Fort  Dodge,  D.  M.  ft 
S.  R.  Co.,  186 — 538. 

Failure  to  Show  Answer  Sought.    Where  the  record  does  not 

51  disclose  what  the  testimony  of  the  witness  would  have 
been,  had  it  not  been  for  a  rnling  sustaining  an  erroneous 
objection,  there  is  no  reversible  error.  Arnold  v.  Fort 
Dodge,  D.  M.  ft  S.  R.  Co.,  186 — 588. 

Application  of  Federal  Rather  than  State  Law.    Harmless  error 

52  results  from  submitting  a  cause  under  the  Federal  Em- 
ployers' Liability  Act,  instead  of  under  the  state  law,  when 
the  extent  of  recovery,  in  the  case  in  question,  is  the  same 
under  either  act.    Bley  v.  Chicago  G.  W.  R.  Co.,  186 — 312. 

Excluded  Testimony  Otherwise  Received.    The  exclusion  of  ma- 

53  terial  questions  is  quite  harmless  when  the  witness  is  oth- 
erwise permitted  to  testify  fully  to  every  material  fact 
called  for  in  the  excluded  question.  Olson  v.  Des  Moines 
City  R.  Co.,  186—884. 

Unsnstained  Action.    Error  in  finding  that  a  shipper  had  failed 

•54    to  make  claim  for  damages  within  the  time  required  by  an 

interstate  bin  of  lading  is  harmless  when  the  shipper  wholly 
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falls  to  establish  any  claim.    Emery  ft  Co.  v.  Chicago,  B. 
ft  Q.  R.  Co.,  186—1156. 

Trial — Continuance.    Ordinarily,  no  substantial  prejudice  could 

55  result  from  granting  a  continuance;  but  if  it  did,  it  would 
be  idle  to  reverse  on  the  ground  of  error  in  granting  the 
continuance,  as  a  remand  would  have  to  be  granted  in  an 
appeal  on  the  equity  side,  and  evidence  obtained  during 
the  appeal  could  be  used  on  the  new  trial;  and  a  reversal 
will  not  be  ordered,  simply  to  inflict  costs.  Robinson  t. 
Hawkeye  Com.  Men's  Assn.,  186 — 759. 

Inability  of  Partners — Evidence.     In  an  action  against  an  in- 

56  dividual  member  of  a  partnership  which  sold  swine,  the 
defendant  suffered  no  prejudicial  error  by  exclusion  of  evi- 
dence offered  by  him  that  the  swine  belonged  to  the  part- 
nership, as  the  fact  that  they  belonged  to  the  partnership 
would  not  (prevent  liability  against  him.  Roenfeld  v. 
Poston,  186—769. 

Reception     of     Evidence — Order     of    Introduction— Discretion. 

57  Where  testimony  introduced  In  rebuttal  should,  in  strict- 
ness, have  been  introduced  in  chief,  the  Supreme  Court 
will  not  reverse  by  reason  thereof,  in  the  absence  of  a 
strong  showing  of  abuse  of  discretion  and  of  prejudice;  and 
where  there  was  no  application  made  below  for  .leave  Jo 
meet  the  testimony,  it  will  be  presumed  to  be  harmless 
error.  International  Harv.  Co.  v.  Chicago,  M.  ft  St  P.  R. 
Co.,  186—86. 

Misconduct  of  Counsel— Not  Reviewed  Where  Reversal  on  Oth- 

58  er  Grounds.  Where  there  must  be  a  reversal  on  other 
grounds,  the  question  of  alleged  misconduct  of  counsel  in 
argument  to  the  jury  will  not  be  reviewed,  as  the  same 
would  be  a  moot  question.  International  Harv.  Co.  v. 
Chicago,  M.  ft  St.  P.  R.  Co.,  186—86. 

Requested  Instructions  Covered  by  Other  Instructions.    The  re- 

59  f usal  to  give  a  requested  instruction  held  not  prejudicial  to 
the  defendant,  where  a  paragraph  of  the  charge  given  cov- 
ered the  same  point,  and  was  as  favorable  to  defendant  as 
his  requested  Instruction.    Haman  v.  Preston,  186—1292. 
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Overruling  of  Demurrer  Where  Same  Question  on  Merits.    The 

60  overruling  of  a  demurrer  to  the  answer  to  a  cross-petition, 
calling  for  the  interpretation  of  a  deed  and  statute,  was 
without  prejudice  to  the  cross-petitioner  where,  upon  a 
trial  on  the  merits,  the  court  would  necessarily  have  had 
to  construe  the  deed  and  statute.  School  Disk  Twp.  v.  Han- 
son, 186—1314. 

Review — Errors  Waived  in  Appellate  Court. 

Estoppel  by  Bequesting  Instructions.    An  error  In  overruling  a 

61  motion  to  direct  a  verdict  is  waived  hy  the  requesting  of 
instructions,  and  by  asking  the  submission  of  special  in- 
terrogatories recognizing  a  jury  question,  after  the  over- 
ruling of  the  motion.    McDermott  v.  Ida  County,  186 — 736. 

Review — Subsequent  Appeals. 

Law  of  Case.    A  holding,  on  appeal,  that  a  jury  question  was 

62  presented  on  the  issues  of  negligence  and  contributory  neg- 
ligence, is  the  law  of  the  case  on  all  future  appeals  on  sub- 
stantially the  same  evidence.  Noyes  v.  Des  Moines  Club, 
186—378. 

Modification. 

Curing  Error  by  Remittitur.    While  it  was  error  to  allow  plain* 

63  tiff,  by  an  instruction,  to  recover,  as  reasonable  medical 
expenses,  a  hospital  bill  and  costs  of  an  artificial  limb, 
where  there  was  no  attempt  to  show  that  the  amounts  tes- 
tified to  represented  reasonable  value,  or  that  the  plaintiff 
had  in  fact  paid  such  sums,  plaintiff  will,  on  appeal,  be 
allowed  to  cure  such  error  by  remitting  the  amounts  of 
such  Items.  Arnold  v.  Fort  Dodge,  D.  M.  ft  S.  R.  Co.,  186 — 
538. 

Reversal. 

Improvident  Injunction — Dismissal  of  Petition  with  Leave  to 

64  fienew  upon  Injury.  Where  the  appellate  court  finds  that 
the  granting  of  an  injunction  is  improvident,  and  that  no 
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such  extraordinary  relief  was  due,  and  that  the  injunction 
should  have  been  denied,  because  plaintiff  has  an  adequate 
remedy  at  law,  it  may  reverse,  with  direction  to  dismiss 
the  petition  with  leave  to  renew  whenever  defendant's  levee 
is  causing  the  plaintiff  any  actual  damages  as  to  water 
upon  his  land.  Black  v.  Bscher,  186 — 554. 

r  r  * r 

ASSAULT  AND  BATTERY. 

Evidence—Jury  Question.    Evidence  reviewed,  in  an  action  for 

1  damages  for  assault  and  battery,  and  held  that,  under  the 
different  versions  of  the  two  parties  to  the  fight,  there  was 
a  question  for  the  Jury.  Hollingshead  v.  Watkins,  186 — 
582. 

Civil  Action — Evidence — Sufficiency.    In  a  civil  assault  and  bat- 

2  tery  action,  where  the  defendant,  a  younger  man,  was  6 

.feet  tall,  and  weighed  217  pounds,  and  the  plaintiff  was  a 

small  man,  weighing  145  pounds,  the  finding  of  the  jury 

that  the  defendant  was  himself  the  aggressor  has  support 

in  the  evidence.    Hollingshead  v.  Watkins,  186 — 582. 

Civil  Action—Evidence — Sufficiency.  In  an  action  for  assault 
8  and  battery  upon  plaintiff's  wife,  where  the  wife  had  rushed 
to  the  aid  of  her  husband,  when  she  saw  him  on  the  ground 
and  the  defendant  inflicting  punishment  upon  him,  and  the 
defendant  struck  her  in  the  mouth,  resulting  in  a  severe 
injury,  she  had  a  cause  of  action  for  assault  and  battery, 
regardless  of  whether  the  blow  caused  other  injuries,  two 
months  later.    Hollingshead  v.  Watkins,  186 — 582. 

ASSIGNMENTS  FOB  BENEFIT  OF  CREDITORS. 

Administration  of  Assigned  Estate — Executory  Contract  of  As- 

1  signor— Assignee  to  Accept  or  Bepudlate.  An  assignee  for 
the  benefit  of  creditors  takes  an  executory  contract  of  his 
assignor  to  convey  land,  subject  to  carrying  it  out  or  re- 
pudiating it  within  a  reasonable  time.  Lathrop  v.  Specht, 
186—225. 

Administration    of  Assigned  Estate — Assignee   Represents   As- 

2  signor  and  Creditors.     While  the  assignee  for  benefit  of 
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creditors  in  the  management  of  the  estate  represents  both 
the  assignor  and  creditors,  his  primary  duty  is  to  the  cred- 
itors.   Lathrop  v.  Specht,  186— 225. 

Administration  of  Assigned  Estate — Contract  of  Assignor— As- 

3  signee  Most  Betorn  Benefits  upon  Repudiation.  While  the 
right  rests  in  the  assignee  for  benefit  of  creditors  to  refuse 
to  perform  his  assignor's  improvident  contract,  yet  he  so 
far  stands  in  the  place  of  the  assignor  that  he  cannot  re- 
pudiate the  contract  and  at  the  same  time  retain  for  the 
creditors  the  benefits  received  from  the  contract.  Lathrop 
v.  Specht,  186—225. 

Filing  Claims— Non-Necessity  on  Repudiation  of  Contract    One 

4  who  has,  under  an  executory  contract  of  purchase  of  land, 
made  an  advance  payment,  may  recover  the  same  of  the 
vendor's  assignee  for  the  benefit  of  creditors,  who  has  re- 
pudiated the  contract,  without  filing  the  claim  against  said 
estate.    Lathrop  v.  Specht,  186 — 225. 


ATTORNEY  AND  CLIENT.     See  Appeal  and  Error,  6 ; 

Master  and  Servant,  23,  24 ;  Wills,  11, 12. 


Fiduciary  Relation.  An  attorney  may  not  be  said  to  hold  a 
fiduciary  relation  to  another  simply  from  the  fact  that,  at 
a  time  prior  to  a  deed  in  question,  the  attorney  had  per- 
formed legal  services  for  the  grantor.  Cavanagh  v.  O'Con- 
nor, 186 — 257. 


AUTOMOBILES.     See  Highways,  11;  Insurance,  12— 19; 
Negligence,  10,  11;   Railroads,  10. 

BANKRUPTCY. 

Bight  of  Bankrupt— Exemption  of  Homestead— Remedies.  Flaln- 
1    tiff,  having  appeared  in  the  bankruptcy  court,  and  asked 
that  the  proceedings  looking  to  the  discharge  of  the  bank- 
rupt be  suspended  for  a  reasonable  time,  so  that  he  could 
pursue  a  remedy  in  the  state  court  to  establish  a  lien  upon 
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bankrupt's  homestead,  on  the  ground  that  his  claim  ante- 
dated acquisition  of  the  homestead,  cannot  maintain  in  the 
state  court  that  there  was  no  such  homestead  right.  Rut- 
ledge  v.  Wright,  186—777. 


Discharge  of  Bankrupt— Non-Provable  Debts— Fraud.  Where  a 
2  bankrupt,  prior  to  being  adjudged  a  bankrupt,  and  at  the 
time  he  executed  a  note  to  a  payee,  truthfully  represented 
that  he  owned  an  interest  in  a  store,  the  representation 
was  not  a  continuing  one,  and  his  act  in  selling  his  interest 
in  the  store  about  a  month  thereafter  did  not  amount  to 
fraud,  under  Sec  17,  Bankruptcy  Act,  barring  a  bankrupt's 
discharge  from  debts  contracted  by  fraud.  Gregory  ▼. 
Pierce,  186—151. 

BANKS  AND  BANKING. 

Deposits — Trust  Funds— Notice  to  Bank.    Where  a  cashier  of  a 

1  bank,  for  the  purpose  of  securing  a  deposit,  undertook,  in 
accordance  with  established  practice,  not  only  of  his  own 
bank,  but  of  other  banks  in  the  city,  to  assist  in  the  pro- 
curing of  the  appointment  of  a  widow  as  guardian  of  her 
minor  children,  and  to  furnish  the  necessary  bond,  so  that 
she  could  secure  payment  from  an  insurance  company  of 
the  amount  due  said  children  on  the  policy  of  their  de- 
ceased father,  and  told  the  widow  and  an  insurance  ad- 
juster that  the  matter  had  been  properly  attended  to,  and 
that  her  appointment  as  guardian  had  been  made,  and 
that  a  bond  was  furnished,  when,  as  a  matter  of  fact,  the 
appointment  was  never  made,  and  a  bond  was  never  fur- 
nished, the  bank  was,  upon  the  receipt  of  such  funds  from 
the  widow,  chargeable  with  the  knowledge  of  the  trust 
character  of  the  deposit,  and  that  the  widow  was  not  the 
duly  appointed  and  acting  guardian  of  the  children,  and 
that  she  had  no  authority  to  demand  or  receive  from 'the 
bank  the  said  deposit  Tesene  v.  Iowa  State  Bk.,  186 — 
1885. 

Trust  Funds— Notice  to  Official  Is  Notice  to  Bank.    Notice  to  the 

2  vice-president  of  a  bank  that  a  deposit  was  insurance  mon- 
ey, received  from  a  policy  in  which  minor  children  were 
beneficiaries,  was  a  notice  to  the  bank.  Tesene  v.  Iowa 
State  Bk.,  1*6— 1885. 
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Deposits— Trust  Funds— Liability  for  Wrongful  Payment.  A 
8  bank  in  which  had  been  made  a  deposit  of  insurance  money 
belonging  to  children  of  the  depositor,  a  widow,  who  had 
not  been  appointed  guardian,  and  had  no  authority  to  re- 
ceive the  money  from  the  bank,  is  liable  to  account  to  the 
children  for  such  funds,  after  haying  paid  them  to  the 
widow,  who  lost  them.  Tesene  v.  Iowa  State  Bk.,  186— 
1886. 

Collections— Duty  to  Remit  Proceeds  of  Draft— Face  Value.    A 

4  bank  which  held  its  remittance  of  the  proceeds  of  a  draft 
after  collection  under  direction  of  the  drawee,  and  after 
It  had  turned  over  to  the  drawee  a  bill  of  lading  attached 
to  the  draft,  was  liable  to  the  sender  for  the  full  face  of 
the  draft.  Peninsular  Bank  v.  Citizens  Nat.  Bank,  186 — 
418. 

Taxation  of  Stock— Mode  of  Assessment.    Under  Sec.  1322,  Code 

5  Supp.f  1913,  the  assessor,  in  .assessing  shares  of  stock  of 
banks,  is  required  to  fix  the  value  of  such  stock  from  the 
sworn  statement  provided  for  under  Sec.  1321,  Code  Supp., 
1913,  of  the  officers  of  the  bank,  based  upon  the  capital, 
surplus,  and  undivided  profits,  and  is  not  to  go  beyond  the 
sworn  statement  of  the  officers  of  the  bank,  and  cannot 
resort  to  other  Information;  and  the  value  at  which  each 
share  is  to  be  thus  assessed  is  to  be  arrived  at  by  taking 
the  capital  stock  (not  surplus),  to  be  computed  from  said 
statement,  and  adding  thereto  the  surplus  and  undivided 
earnings,  and  deducting  from  this  amount  the  portion  of 
the  capital  actually  invested  in  real  estate  owned  by  the 
bank,  or  by  a  company  owning  only  real  estate  on  or  upon 
which  the  bank  is  located,  and  then  taking  the  remainder 
and  dividing  the  same  by  the  whole  number  of  shares  is- 
sued. This  will  give  the  value  of  each  share  to  be  as- 
sessed.    First  Nat.  Bank  v.  Hayes,  186 — 892. 

BILU3  AND  NOTES.      See  Carriers,  14,  15. 

Requisites  and  Validity— Fraud— Nonprejudicial  Statements  by 

1    Maker.    Where  a  maker  of  notes  procured  by  the  payee 

through  fraud  paid  interest  on  the  notes  and  part  of  the 

principal,  after  the  discovery  of  fraud,  and  told  the  holders 

that  the  notes  were  good,  and  would  be  paid  at  maturity. 
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but  the  holders  changed  their  position  in  no  way  because 
of  what  he  did  or  said,  and  were  not  prejudiced  in  any 
manner,  and  the  plaintiff,  when  he  bought  the  notes,  had 
never  heard  of  such  statements,  and  did  not  rely  thereon 
in  purchasing  the  notes,  the  maker  was  not  estopped  front 
relying  on  the  fraud.    Ford  v.  Ott,  186 — 820. 

Bights  and  Liabilities  on  Indorsement  or  Transfer— Holder  In 
2  Due  Course— Notes  Taken  after  Maturity.  One  who  obtains 
title  after  maturity  on  notes  which  were  procured  by  the 
payee  by  fraud  does  not  take  them  in  due  course,  unless 
the  parties  from  whom  he  topk  them  were  holders  in  due 
course.  (Sec.  3O60-a58,  Code  Supp.,  1913.)  Ford  v.  Ott, 
186—820. 

Sights  and  Liabilities  on  Indorsement  or  Transfer— Good  Faith 
.  3  — Burden  on  Holder.  Under  Sec.  30G0-a56,  Code  Supp.,  1913, 
to  charge  a  holder  of  a  note  with  notice  of  fraud  in  relation 
thereto,  it  must  be  shown  that  he  had  actual  knowledge, 
either  of  the  fraud  or  of  such  facts  that  taking  the  instru- 
ment amounted  to  bad  faith;  and  when  it  is  shown  that 
the  title  of  any  person  who  has  negotiated  a  note  Is  de- 
fective, the  burden  is  on  the  holder  to  prove  that  he  or 
some  person  under  whom  he  claims,  acquired  the  title  as 
a  holder  in  due  course.    Ford  v.  Ott,  186 — 820. 

Actions — Fraudulent   Procurement.     Evidence  reviewed,  in  an 

4  action  by  the  holder  of  a  note  which  the  payee  procured 
through  fraud,  and  held  insufficient  to  show  that  the  hold- 
er participated  in  the  fraud.     Ford  v.  Ott,  186—820. 

Actions— Fraud.     Evidence  reviewed,  in  a  suit  on  notes,  and 

5  held  to  show  that  the  payee  had  obtained  them  through 
his  own  fraud.    Ford  v.  Ott,  186—820. 

Actions— Pleadings — Immaterial   Variance.      In    an    action   on 

6  notes,  where  the  answer  claimed  that  they  were  procured 
through  fraud,  a  slight  variance  between  the  amounts  of 
the  notes  and  the  amounts  alleged  in  the  answer  is  imma- 
terial.   Ford  v.  Ott,  186—820. 

Actions— Freud— Reliance  on  False  Statements.     Evidence  re- 

7  viewed,  and  held  that  the  maker  of  a  note,  defending  the 
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same  on  the  ground  that  it  was  procured  by  fraud  of  the 
payee,  could  not  be  deemed  to  have  been  negligent  in  rely- 
ing on  the  false  statements  of  the  payee.  Ford  t.  Ott,  186 
—820. 


Acttons— Sxocution  of  Benewal  Notes  Failure  to  Return  Orlg- 
8  Inal  Notes— Damages.  The  maker  of  notes  was  damaged 
by  the  fraud  of  the  payee,  where,  after  the  making  of  the 
same,  he  was  induced  to  execute  renewal  notes,  under  the 
promise  of  the  payee  that  the  original  ones  would  be  re- 
turned, but  where  the  original  notes  had  been  deposited  as 
collateral,  and  Judgment  was  recovered  thereon,  and  the 
maker's  land  had  been  sold  on  sheriff's  execution  sale;  and 
such  damages  would  be  an  issue  in  the  suit  on  the  action 
brought  by  the  holder  of  the  renewal  notes.  Ford  v.  Ott, 
186—820. 


Actions— Fraud— Matters  Necessary  to  Show.  The  defendant, 
9  to  maintain  a  defense  of  fraud  and  misrepresentation,  when 
sued  on  his*  note,  must  establish  that  the  plaintiff  made  the 
representations,  substantially  as  charged  in  the  answer,  for 
the  purpose  of  deceiving  him,  and  that  the  same  were  un- 
true, and  so  known  to  plaintiff  when  plaintiff  made  them, 
and  that  defendant  relied  upon  the  same  when  given,  and 
-  would  not  have  given  the  note  except  therefor.  Lynch  v. 
Kerslake,  186—983. 

Payment  and  Discharge— Corporation  Debts.  Evidence  reviewed, 
10    and  held  to  show  that  a  note  on  which  claim  was  made  was 

the  personal  debt  of  the  maker,  and  not  a  corporation  debt 

In  re  Baker  Lbr.  Co.,  186 — 718. 


BONDS.     See   Animals   6;    Drains,   7;    Principal  and 

BURSTY. 


Sight  of  Action  by  Third  Party.  Subcontractors  are  not  se- 
cured by  a  bond  which  binds  the  principal  contractor  to 
full  performance,  and  which  contained  nothing  in  its  ex- 
press terms  which  could  be  construed  as  operating  in  favor 
of  the  subcontractor.  Ludowicl-Celadon  Co.  v.  Netcott,  186 
—780. 
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Acquiescence — Quasi  Public  Bight.     Acquiescence  may  not,  It 

1  seems,  be  invoked  to  prevent  the  exercise  of  a  quasi  public 
right,  1.  e.,  the  reclamation  of  an  unused  part  of  a  railway 
right  of  way.  Beyer  y.  Chicago,  R.  I.  *  P.  R.  Co.,  186— 
1133. 

Evidence — Burden  of  Proof— Estoppel.    The  burden  to  establish 

2  estoppel  pleaded  by  the  defendant  in  an  action  to  quiet 
title,  based  upon  plaintiff's  representation  as  to  the  loca- 
tion of  the  boundary  line,  was  upon  the  defendant  Man- 
delko  v.  Hinds,  186—1355. 

Evidence— Representations— Estoppel.    Plaintiffs  representation 

3  to  defendant's  husband  as  to  the  boundary  line,  made  when 
plaintiff  did  not  know  that  defendant  was  seeking  to  buy 
the  adjoining  property,  or  intended  to  rely  upon  her  rep- 
resentations, and  which  did  not  mislead  defendant,  did 
not  constitute  an  estoppel.    Mandelko-v.  Hinds,  186 — 1366. 

9 

BRIDGES. 

County  Bridges — Instructions — Temporary  Repairs.  An  instruc- 
tion that,  if  the  jury  found  that  repairs  on  a  bridge  were 
temporary,  and  likely  to  give  way,  or  were  being  removed,  so 
as  to  leave  the  bridge  in  an  unsafe  condition,  and  that,  if 
the  board  of  supervisors  of  defendant  county  knew,  or,  in  the 
exercise  of  ordinary  care,  should  have  known,  of  the  char- 
acter of  such  repairs,  then  it  was  the  duty  of  the  board 
to  use  diligence,  acting  as  reasonably  careful,  prudent  per- 
sons, to  see  that  such  repairs  remained  in  position,  held 
not  to  have  been  error;  and  where,  under  the  undisputed 
evidence,  the  repairs  were  temporary  ones,  the  error  in  sub- 
mitting to  the  jury  the  question  as  to  whether  the  repairs 
were  temporary  ones  was  in  favor  of  the  appellant.  Mc- 
Dermott  v.  Ida  County,  186 — 736. 

BBOKEB& 

Compensation— Sale  of  Part  of  Tract  at  Less  than  Contract  Price. 
1    One  would  not  be  entitled  to  recover  a  commission  on  an 
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agreement  for  the  sale  of  an  entire  tract  of  land,  where 
he  showed  only  an  offer  for  the  purchase  of  a  part  of  the 
land  at  $50  an  acre,  which  he  declined,  saying  that  it  was 
listed  at  $55,  even  though  such  offer  was  communicated 
to  his  principal.    Porter  v.  Carney,  186-"424. 


Compensation — Seller  Not  Compelled  to  Sell  Part  of  Tract. 
2  Where  a  broker  was  to  receive  a  commission  upon  the  sale 
of  all  the  land  at  an  aggregate  price  of  $55  per  acre,  the 
principal  was  not  required  to  sell  one  part  of  the  tract  sep- 
arately, and  run  the  risk  that  the  unsold  parts  might  bring 
a  figure  to  make  up  the  required  average,  but  the  broker 
must  have  found  a  purchaser  for  all  the  land  at  prices  suf- 
ficient to  make  the  necessary  average  price.  Porter  v.  Car- 
ney, 186 — 424. 

CARRIERS.     See  Appeal  and  Error,  54;    Damages,  3; 
Master  and  Servant,  28;  Negligence,  7;  Trial,  19. 

Interstate  Commerce. 

Shipper  Conclusively  Bound  by  Approved  Limitations.    A  ship- 

1  per  who  obtains  and  pays  an  interstate  freight  rate  which 
is  fixed  by  a  schedule  duly  filed  with  and  approved  by  the 
Interstate  Commerce  Commission,  is  conclusively  held  to 
have  contracted  with  reference  to  the  conditions  ^nd  reg- 
ulations provided  for  in  such  schedule.  So  held  where  the 
schedule  provided  for  limited  and  conditional  liability. 
Tuller  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  186—1070. 

Common  Law  and  Limited  Liability  Bate— Burden  of  Proof;    A 

2  shipper  must  take  notice  of  the  conditions  and  limitations 
contained  in  interstate  freight  schedules  which  have  been 
duly  filed  with  and  approved  by  the  Interstate  Commerce 
Commission;  and  when  such  schedules  reveal  one  rate 
under  which  the  carrier  is  held  to  a  common-law  liability, 
and  another  rate  under  which  the  carrier  is  held  to  a  lim- 
ited and  conditional  liability,  the  burden  of  proof  rests  on 
the  shipper  to  show,  if  such  be  the  fact,  that  he  paid  that 
rate  which  carried  a  common-law  liability.  Tuller  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co..  186 — 1070. 
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May  Court  Declare  Approved  Condition  Unreasonable?    Whether 
8    a  court  may  declare  that  a  limitation  of  liability  or  other 
condition  contained  la  an  approved  Interstate  freight  sched- 
ule Is  unreasonable,  and  therefore  void,  quaere.    Toiler  t. 
Chicago,  R.  I.  ft  P.  R.  Co.,  186—1070. 

Limited  Liability  Planner    Limitation  on  Action.    A  requirement 

4  In  an  approved  Interstate  freight  schedule  that  suits  for 
damages  to  a  shipment  must  be  brought  within  6  months 
after  the  claim  accrues,  is  binding  upon  the  shipper.  Tol- 
ler v.  Chicago,  R.  I.  ft  P.  R.  Co.,  186—1070. 

Liability  for  Damages  under  Carmack  Amendment— Roles  of 

5  Federal  Court  Control.  Since  the  enactment  of  the  Car- 
mack  Amendment,  Sec.  7,  Pars.  11  and  12,  Ch.  3591,  34  St. 
at  L.  595  (Sees.  8604a,  £604aa,  U.  S.  Comp.  St),  all  ques- 
tions relating  to  the  liability  of  a  common  carrier  for  a 
loss  or  damage  of  interstate  shipments  are  to  be  deter- 
mined thereunder  and  by  the  rules  declared  by  the  Fed- 
eral court,  all  regulations  and  policies  of  the  particular 
state  upon  the  subject  having  been  superseded  by  this  leg- 
islation.   Fay  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  186 — 573. 

Binding  Effect  of  Contract  Provisions.    The  design  of  the  Car- 

6  mack  Amendment  was  to  avoid  the  possibility  of  discrim- 
ination by  the  carrier  in  dealing  with  shippers,  and  a  car- 
rier cannot  waive  a  contract  provision  requiring  all  claims 
for  damages  or  delay  to  be  made  in  writing  within  four 
months,  as  to  do  so  would  open  the  way  to  preferences  and 
discriminations  between  shippers.  Fay  v.  Chicago,  R.  I. 
ft  P.  R.  Co.,  186—573. 

Shelling  Corn  in  Transit— Negligence.     An  interstate  carrier's 

7  tariff  provision  that  corn  might  be  shelled  in  transit,  and 
a  notation  that  corn  shipped  was  to  be  shelled  in  transit, 
were  only  directions  as  to  how  the  shipment  was  to  be 
handled,  and  did  not  constitute  a  contract  that  the  carrier 
should  shell  It  Fay  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  186 — 
573. 

Shelling  Corn  in  Transit— Non-liability  of  Carrier.    Evidence  re- 

9    viewed,  and  held  insufficient  to  support  an  instruction  that 

a  defendant  interstate  carrier,  through  its  agent,  had  held 
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itself  out  to  the  plaintiff  as  having  adequate  and  sufficient 
shelling  facilities  for  corn  at  a  certain  point,  or  had  con- 
tracted or  arranged  for  such  shelling.  Fay  v.  Chicago,  R. 
I.  ft  P.  R.  Co.,  186—573. 

When  Employee  so  Engaged.    A  railway  employee,  while  return- 

9    ing  with  his  train  from  work  in  distributing  ties  along  an 

interstate  line  for  repairs  thereon,  is  engaged  in  interstate 

commerce.    (Act  April  22,  1908,  Ch.  149,  35  Stat.  65.)    Eley 

y.  Chicago  G.  W.  R.  Co.,  186 — 312. 

Joint  Liability  of  Initial  and  Terminal  Carrier.    Initial  and  ter- 

10  minal  carriers  hold  no  such  relation  to  each  other  on  in- 
terstate shipments  that  the  negligence  of  the  initial  car- 
rier becomes  the  negligence  of  the  terminal  carrier.  Emery 
ft  Co.  v.  Chicago,  B.  ft  Q.  R.  Co.,  186—1156. 

Carriage  or  Goods. 

Terminal  Carrier  Reloading  Shipment    A  terminal  carrier  who 

11  receives  shipments  from  an  initial  carrier  in  apparently 
suitable  cars,  and  continues  the  shipments  therein,  is  not 
negligent  because  it  did  not  reload  the  shipment  into  more 
suitable  cars.  So  held  where  fruit  was  received  in  meat 
cars  and  continued  therein  to  point  of  destination.  Emery 
ft  Co.  y.  Chicago,  B.  ft  Q.  R.  Co.,  186—1156. 

Wrongful  Refusal  to  Receive  Shipment.    A  consignee-owner  may 

12  not  rightly  refuse  to  receive  from  a  terminal  carrier  a  ship- 
ment damaged  solely  by  a  preceding  carrier;  and  if  he 
does  so  refuse,  and  the  shipment  is  urgently  perishable, 
the  carrier  may  peremptorily  sell  at  the  best  obtainable 
terms,  and  account  accordingly.  Emery  ft  Co.  v.  Chicago, 
B.  ft  Q.  R.  Co.,  186—1156. 

Expenses  by  Consignee  in  Making  Inspection.    A  carrier  is  not 

13  liable  to  a  consignee-owner  for  expenses  suffered  in  trav- 
eling to  a  terminal  point  for  the  sole  purpose  of  inspecting 
the  shipment,  a  fortiori  when  the  consignee-owner  wrong- 
fully refuses  to  receive  the  shipment.  Emery  ft  Co.  v. 
Chicago,  B.  ft  Q.  R.  Co.,  186—1156. 

Vol.   186   Ia. — 90. 
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Bills  of  Lading. 

Purchaser  of  Draft  Attached — Recourse  on  Consignor  on  Non- 
14    acceptance.     Where  a  bank  purchased  from  consignor   a 
draft  attached  to  a  bill  of  lading  of  an  automobile  truck, 
*  consigned  to  the  owner,  with  directions  to  notify  the  drawee 

of  the  draft,  as  between  the  bank  and  the  owner  the  draft 
was  a  bill  of  exchange,  and  upon  its  non-acceptance,  the 
bank  had  an  immediate  right  of  recourse  thereon  against 
the  owner.  Peninsular  Bank  v.  Citizens  Nat.  Bank,  186 — 
418. 

Purchaser  of  Draft  Attached — Carrier's  Liability  to  Purchaser 

15  Limited  to  Value  of  Goods  Lost.  If  a  draft  be  drawn  with 
a  bill  of  lading  attached,  the  title  to  the  shipment  vests 
in  the  holder  of  the  draft  as  security  for  its  payment;  and 
if,  by  fault  of  the  carrier,  the  security  be  converted  or  lost, 
the  holder,  as  against  the  carrier,  would  be  limited  to  the 
value  of  the  thing  lost  or  converted.  Peninsular  Bank  v. 
Citizens  Nat.  Bank,  186 — 418. 

Carriage  of  Passengers. 

Assisting  Passengers  to  Alight  from  Car.    A  carrier,  while  un- 

16  der  no  obligation  to  exercise  diligence  to  discover  whether 
a  passenger  is  in  need  of  assistance  in  alighting  from  a 
car,  is,  nevertheless,  responsible  for  all  damage  to  the 
passenger  which  such  assistance  would  have  prevented, 
when  the  circumstances  which  are  apparent  to  the  carrier's 
employee  are  such  that  he  knows,  or  in  reason  ought  to 
know,  that  the  passenger  is  in  need  of  such  assistance,  and 
he  does  not  furnish  it.  Instruction  reviewed,  and  held  not 
prejudicially  misleading.  Olson  v.  Des  Moines  City  R.  Co., 
186—884. 

CEMETERIES. 

Begulation — Municipal    Corporations — Improvement    of    Walks. 
1    Even  admitting  that  a  city  council  had  given  plaintiff,  who 
had  purchased  a  circular  lot  in  a  cemetery  established  and 
maintained  by  the  city,  a  right  to  Improve  a  walk  sur- 
rounding the  tract  upon  which  plaintiff  had  built  a  mauso- 
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leum,  the  right  acquired  by  the  plaintiff  was  a  revocable 
license,  which  a  court  of  equity  could  not  enjoin  the  with- 
drawal of,  as  the  purchasers  of  lots  have  an  easement  in 
the  walks  and  driveways  of  the  cemetery.  Held  that,  where 
the  plaintiff  had  placed  a  cement  curb  around  the  walk, 
giving  the  impression  to  observers  that  the  entire  area 
encircled  by  the  curb  was  plaintiff's,  the  city  was  justified 
in  revoking  the  license  and  requiring  the  removal  of  the 
curb,  and  that,  the  license  being  in  its  nature  merely  per- 
sonal,  its  revocation  was  not  a  legal  wrong.  Crawford  v. 
City  of  Winterset,  186—297. 

Regulation— Municipal  Corporations— Revocable  Licenses.  In  a 
2  suit  to  enjoin  the  city  from  enforcing  an  order  revoking 
a  privilege  granted  to  improve  a  cement  walk  in  a  drive- 
way surrounding  a  lot  in  a  cemetery  established  and  main- 
tained by  the  city  as  a  public  burial  place,  held  that  the 
erection  of  a  cement  curb  around  the  outside  of  the  walk 
was  in  excess  of  the  privilege  granted,  and  that  plaintiff 
did  not  have  an  irrevocable  license,  although  he  had  gone 
to  the  expense  and  trouble  of  making  the  improvement. 
Crawford  v.  City  of  Winterset,  186—297. 

CERTIORARI.     See  Master  and  Servant,  12. 

Nature  and  Grounds — Want  of  Jurisdiction — Removal  of  Of- 
ficer. A  statute  governing  the  right  to  certiorari  applies  in 
cases  when  facts  show  that  the  tribunal  acting  is  without 
jurisdiction.  Held  that  the  acts  of  civil  service  commis- 
sioners of  the  city  of  Des  Moines  in  discharging  a  police- 
man were  not  illegal  or  without  jurisdiction.  Mohr  v. 
Civil  Service  Com.,  186 — 240. 

CHATTEL  MORTGAGES.      See  Landlord   and  Tenant, 
2,8. 

Lien  and  Priority— -Purchase-Money  Mortgage,  A  landlord's  lien, 
1  which  attaches,  under  the  statute,  upon  property  as  soon 
as  It  is  brought  upon  the  premises,  covers  only  the  prop- 
erty rights  of  the  tenant  therein,  and  is  not  pri6V  to  a  pur- 
chase-money mortgage  covering  personal  property  brought 
upon  the  leased  premises.    Barrett  v.  Martzahn,  186 — 548. 
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Lien  and  Priority— Agreement  for  Bale.  An  agreement  between 
2  a  mortgagor  and  a  mortgagee  that  the  mortgaged  property 
might  be  sold  at  public  sale,  and  the  proceeds  paid  to  tbe 
clerk  of  the  sale,  and  that  he  should  apply  the  same  on 
discharge  of  the  mortgage,  is  a  valid  and  binding  one;  and 
the  mortgagee  was  entitled  to  have  his  mortgage  satisfied 
from  the  proceeds,  and  did  not  waive  the  lien  of  his  mort- 
gage by  consenting  to  the  sale.  Barrett  v.  Martzahn,  136 
—548. 


Cancellation  of  Lien.  A  mortgage  lien  is  not  lost  by  the  «*- 
3.  executed  acceptance  by  the  mortgagee  of  an  offer  by  one 
of  several  joint  mortgagors  to  surrender  the  mortgaged 
property,  followed  by  the  turning  over  of  the  said  prop- 
erty by  the  mortgagors,  with  the  consent  of  the  mortgagee, 
to  a  third  party,  who  agreed  to  pay  to  mortgagee  the  on- 
surrendered  mortgage  notes.  Bensen  &  Marxer  v.  Reger, 
186—19. 

Burden  to  Establish  Cancellation.    He  who  asserts  that  a  mort- 
4    gagee  has  so  conducted  himself  as  to  work  a  cancellation 
of  the  mortgage  lien  must  so  show  by  a  preponderance  of 
the  testimony.    Bensen  ft  Marxer  v.  Reger,  186 — 19. 

COMPROMISE  AND  SETTLEMENT. 

Construction  of  Contract— Return  of  Goods.  A  stipulation  be- 
tween a  wholesaler  and  a  retailer,  providing  for  the  pay- 
ment of  (241.70  to  the  wholesaler  and  the  return  to  the 
wholesaler  at  the  invoice  price,  "of  all  goods  the  retailer 
now  has  on  hand,  which  was  sold  and  delivered  to  aim 
by  the  wholesaler,  and  in  return  for  which  the  retailer  was 
to  receive  other  goods,  to  be  selected  by  him,  at  wholesale 
price/'  does  not  require  the  return  of  goods  to  the  amount 
of  |241.70,  the  retailer  not  having  that  amount  on  hand* 
and  being  required  only  to  return  the  amount  he  had  on 
hand.    Braverman  v.  American  Mfg.  Co.,  186 — £63. 

CONSTITUTIONAL  LAW.     See  Witnesses,  5,  6. 

Ex  Post  Facto  LawB — Relate  Only  to  Penal  Actions.    Ex  pot* 
1    facto  laws  relate  only  to  penal  and  criminal  actions.   State 
v.  Taggart,  186—247. 
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wosti  Sz  Post  Facto  Laws— Appeal  In  Search  Warrant.     Sec.  2,  Ch. 

^  2    322,  37th  G.  A.,  authorizing  an  appeal  by  the  State  in  pro- 

gj,^  ceedings  for  condemnation  of  liquors,  relates  only  to  pro- 

ljfcs  cedure,  and  is  not  ex  post  facto  as  to  such  proceedings  in- 

stituted before  the  act  went  into  effect.    State  y.  Taggart, 
136— 247. 
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tons  CONTRACTS.     See  Assignments  for  Benefit  of  Credi- 

tors; Evidence,  22-24;  Frauds,  Statute  of;  Lot- 
teries, 2;   Principal  and  Agent,  2;   Principal  and 

^  Surety;  Receivers,  4;  Sales,  2,  5, 10-18;  Usury,  2; 

u  k  Vendor  and  Purchaser. 
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Parties,  Proposals,  and  Acceptance. 


Compliance    with    Advertisement.      Where    an    advertisement, 
1    signed  by  an  advertiser,  offering  a  free  trip  to  the  Panama 
Exposition,  was  complied  with  by  a  reader,  and  his  part 
*u  of  the  agreement  was  fulfilled,  a  contract  was  established 

•**  .  which  was  binding  upon  the  advertiser,  and  upon  which  an 

action  for  its  breach  could  be  predicated.    Welsz  v.  Price, 
18&— 640. 

Consideration. 

^  Maintenance  Fund  for  Church  Organ.     A  pledge  to  a  church 

*:  2    of  an  endowment  fund  for  the  maintenance  of  an  organ, 

3'  conditioned  on  the  promise  of  a  gift  of  an  organ,  which 

*  was  thereafter  given,  is  supported  by  consideration.    In  re 

-■'  Estate  of  Leigh,  186—931. 

j*r 

Legality  of  Object  and  Consideration. 

& 

jj;  Share  of  Profits  in  Lieu  of  Interest.    A  contract  between  a  lend- 

3    er  and  a  borrower  for  a  share  of  profits  in  lieu  of  interest, 
if  bona  fide,  is  not  illegal.    Wehrman  v.  Moore,  186 — 1124. 

Construction  and  Operation. 
p  Operation  and  Effect  of  Termination.    A  legally  terminated  con- 
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4  tract  cannot  control  transactions  subsequent  to  the  termina- 
tion.   Reichert  v.  Russell  Mot  Car  Co.,  186— 437. 

Deposit  to  Insure  Contract.    A  deposit  of  money  for  the  purpose 

5  of  insuring  performance  of  a  contract  in  a  specified  par- 
ticular may  not,  after  such  performance,  be  withheld  far 
another  and  different  purpose.  Reichert  v.  Russell  Mot. 
Car  Co.,  186—437. 

Rescission  and  Abandonment. 

Fraud.     Evidence  reviewed,  in  an  action  to  rescind  contract 

6  for  exchange  of  lands  for  fraud  and  deceit,  and  held  that 
the  evidence  of  defendant's  fraudulent  purposes,  in  con- 
nection with  the  gross  inadequacy  of  the  consideration,  was 
sufficient  for  the  rescission  and  cancellation  of  the  contract 
for  the  sale  of  the  land.    Moser  v.  Meade,  186 — 1002. 

Fraudulent  Representations.     Evidence  reviewed,  in  an  action 

7  to  rescind  contract  for  exchange  of  land  on  the  ground  of 
fraudulent  representations,  and  held  sufficient  for  the  can-  . 
cellation  and  setting  aside  of  the  contract.    Most  v.  Norton, 
186—1011. 

Fraud— Ratification  by  Making  Payment.    There  was  no  ratifl- 

8  cation  of  a  contract  for  the  sale  of  land  after  the  discovery 
of  alleged  fraud,  by  the  act  of  making  a  payment  thereon 
by  check,  after  suggestion  by  someone  that  it  would  be 
well  to  investigate  the  matter,  when  payment  was  stopped 
on  the  check  before  it  was  presented  for  payment  at  the 
bank,  and  where,  at  the  time  the  matter  was  under  in- 
vestigation, the  land  had  not  yet  been  visited,  or  the  fact 
developed  that  the  buyers  had  been  deceived,  with  such 
certainty  as  to  satisfy  themselves  that  tjiey  had  a  good  de- 
fense.   Nolan  v.  Fitzpatrick,  186 — 1226. 

False  Representations.    A  written  contract  for  sale  of  paints, 

9  providing  that  no  agreement  not  expressed  therein  should 
be  recognized,  is  not  varied  by  pleading  or  evidence  that 
the  goods  were  sold  under  the  representation  that  they 
were  first  class  and  merchantable,  and  that  the  purchaser 
was  induced  thereby  to  sign  the  said  contract,  and  that, 
after  the  said  goods  were  delivered,  and  a  portion  of  the 
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shipment  opened  and  used,  they  were  found  to  be  utterly 
worthless,  and  that  he  thereupon  offered  to  return  the  same 
to  the  seller.    James  v.  Grill,  186—1800. 

Performance  or  Breach. 


Repudiation.     If,  before  time  of  performance,  one  party  to  a 
10    contract  absolutely  repudiates  it,  and  unequivocally  refuses 
to  perform  the  same,  the  other  party  may  treat  such  re- 
pudiation   as    a   breach    thereof,    and    sue    for    damages. 
Sprague,  Warner  ft  Co.  v.  Iowa  Merc.  Co.,  186—488. 

Substantial  Performance,  Etc.    One  who  has  substantially  per- 
il   formed  his  contract,  or  is  prevented  from  fully  performing 
the  same  because  of  the  wrong  of  the  other  party,  Is  armed 
with  the  same  right  as  would  be  his  had  his  performance 
been  literal.    Brown  v.  Needles,  186 — 878. 

CORPORATIONS.     See  Descent  and  Distribution,  2. 
Capital,  Stock,  and  Dividends. 

Taxation  of  Stock.    The  right  to  incorporate  and  acquire  the 

1  powers  and  privileges  of  a  private  corporation  is  purely 
statutory;  and,  Sec.  1323,  Code,  1897,  having  provided  that 
the  stock  of  any  corporation  organized  under  the  laws  of 
this  state  shall  be  assessed  against  the  owners  thereof  at 
its  principal  place  of  business,  which  place  of  business  is 
required  by  law  to  be  designated  in  the  articles  of  incor- 
poration, a  corporation  of  this  state  cannot  escape  such 
taxes,  or  say  that  the  statutory  duty  required  to  be  per- 
formed at  that  place  in  this  state  can  be  avoided,  because 
said  corporation  has  chosen  to  invest  its  money  and  to 
exercise  its  principal  corporate  powers  in  another  state. 
Koochiching  Co.  v.  Mitchell,  186—1216. 

Liability  for  Corporate  Debts. 

Claims  Against  Officers  for  Exceeding  Statutory  Indebtedness. 

2  The  fact  that  claims  of  creditors  had  been  filed  with  the 
receiver  of  an  insolvent  corporation  would  not  prevent  the 
bringing  of  an  action  by  stockholders,  pending  receivership, 
against  the  directors  and  officers,  for  the  existing  indebted- 
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ness  of  the  corporation,  on  the  ground  of  their  wrongful 
conduct  in  Incurring  an  Indebtedness  in  excess  of  that  al- 
lowed by  the  articles  of  incorporation  and  the  laws  of  the 
state.    Parsons  v.  Rlnard  Grain  Co.,  186 — 1017. 

• 

Stockholders  Severally  Liable.    On  a  failure  of  a  corporation  to 

3  comply  with  Sec.  1611,  Code,  1897,  requiring  that  the  articles 
must  fix  the  highest  amount  of  Indebtedness  to  which  the 
corporation  may  at  any  one  time  be  subjected,  each  of  the 
stockholders  is  liable  for  all  of  the  debts  of  the  corpora- 
tion, and  no  one  of  them  can  complain  of  a  judgment  against 
him  for  his  proportionate  share  of  the  indebtedness,  in- 
stead of  a  judgment  of  the  entire  indebtedness  against  all 
of  the  stockholders.  Parsons  v.  Rinard  Grain  Co.,  186 — 
1017. 

Failure  to  Comply  with  Statutory  Requirements.    Sec.  1611,  Code, 

4  1897,  provides  that  articles  of  incorporation  must  fix  the 
highest  amount  of  indebtedness  or  liability  to  which  the 
corporation  Is  at  any  one  time  to  be  subject,  and  Sec.  1613, 
Code  Supp.,  1913,  requires  the  publishing  of  the  amount  of 
capital  stock  authorized,  and  also  the  highest  amount  of 
indebtedness  to  which  the  corporation  may  subject  itself; 
and  where  the  only  definite  limitation  on  the  Indebtedness 
to  be  found  in  the  articles  was  grossly  in  excess  of  what 
the  indebtedness  of  the  corporation  might  be,  there  was  a 
violation  of  the  said  sections,  and,  under  Sec.  1616,  Code, 
1897,  making  the  individual  property  of  the  stockholders 
liable  for  the  corporate  debts  upon  the  failure  to  substan- 
tially comply  with  the  statutory  requirements,  the  stock- 
holders of  said  corporation  were  individually  liable.  Par- 
sons v.  Rinard  Grain  Co.,  186—1017. 

Unpaid  Stock  Subscription.    A  subscriber  to  corporate  stock,  in- 

5  duced  to  become  such  by  fraud,  is  not  liable  for  his  unpaid 
subscription  to  a  receiver  of  the  company,  after  its  in- 
solvency, except  as  to  claims  in  the  receiver's  hands,  to  be 
satisfied  out  of  the  corporate  assets  that  accrued  after  the 
subscriber  had  obligated  himself  as  a  stockholder.  Lamb 
v.  Bonesteel,  186—971. 

Claims  Accruing  after  Stock  Subscription— Presumptions.    It  is 

6  not  to  be  presumed  that  there  are  claims  in  the  hands  of 
the  receiver  of  an  insolvent  corporation  that  accrued  after 
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a  subscriber  to  its  corporate  stock  obligated  himself  as  a 
stockholder,  from  the  mere  general  statement  or  proof  that 
the  corporation  was  insolvent  when  the  receiver  was  ap- 
pointed.   Lamb  v.  Bonesteel,  186 — 971. 

Officers  and  Agents. 

Eligibility  of  Director  not  Dependent  on  Being  Stockholder. 

7  There  is  no  statutory  requirement  that  an  officer  or  director 
of  a  corporation  shall  be  a  stockholder,  and,  unless  the 
articles  of  the  corporation  or  the  by-laws  so  provide,  it  is 
not  necessary  that  he  be  such.  Parsons  v.  Rlnard  Grain 
Co.,  186—1017. 

Statutory  Liability— Absence  of  Design  to  Deceive.    Where  there 

8  was  no  design  on  the  part  of  directors  of  a  corporation  to 
deceive  or  defraud  anyone,  they  are  not  liable  to  creditors 
under  Sec.  1620,  Code,  1897,  which  provides  that  inten- 
tional fraud  in  failing  to  comply  substantially  with  the 
articles  of  incorporation,  or  in  deceiving  the  public  or  In- 
dividuals in  relation  to  their  means  or  liabilities,  shall  be 
a  misdemeanor,  and  that  anyone  guilty  thereof  shall  be 
liable  to  a  person  damaged  therefrom.  Parsons  v.  Rinard 
Grain  Co.,  186—1017. 

Statutory  Liability— Diversion  of  Funds.    There  was  no  diver- 

9  sion  of  funds,  under  Sec.  1621,  Code,  1897,  providing  for 
liability  for  wrongful  diversion  by  the  payment  of  div- 
idends, where  the  profits  of  the  corporation  were  sufficient 
up  to  that  time  to  permit  such  a  payment  Parsons  v. 
Rinard  Grain  Co.,  186—1017. 

Indebtedness  Exceeding  Statutory  Allowance— Actual  Knowl- 
10  edge  Necessary.  The  provision  of  Sec.  1622,  Code,  1897, 
that  the  directors  and  officers  of  a  corporation  "knowingly 
consenting"  to  the  incurring  of  indebtedness  in  excess  of 
the  amount  permitted  by  law  shall  be  liable  to  its  cred- 
itors for  such  excess,  means,  with  knowledge  that  the  in- 
debtedness exceeds  two  thirds  of  the  corporate  stock.  Ac- 
tual knowledge  is  required,  and  it  cannot  be  inferred  from 
mere  Inattention  or  neglect  on  the  part  of  the  officers;  and 
it  is  not  enough  that  it  might  have  been  obtained  by  the 
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exercise  of  due  care.    Parsons  v.  Rinard  Grain  Co.,  186 — 
1017. 

• 
Indebtedness  Exceeding  Statutory  Allowance— Renewal  of  Valid 

11  Obligation  Not  Violation.  Renewal  of  a  past  existing  in- 
debtedness is  not  a  violation  of  Sec.  1622,  Code,  1897,  pro- 
viding against  the  incurring  of  indebtedness  in  an  amount 
exceeding  that  permitted  by  law,  where  the  indebtedness 
was  valid  at  the  time  at  which  it  was  incurred.  Parsons  v. 
Rinard  Grain  Co.,  18G— 1017. 

Statutory  Liability— Negligence.    The  neglect  of  the  officers  and 

12  directors  of  a  company  in  not  instructing  its  manager  not 
to  incur  further  indebtedness,  after  knowing  that  the  cap- 
ital had  been  wiped  out  and  debts  created,  there  being  no 
intentional  fraud,  did  not  make  them  individually  liable  to 
creditors.    Parsons  v.  Rinard  Grain  Co.,  186 — 1017. 

COSTS.     See  Sales,  7 ;  Wills,  1,  2,  16. 

Apportionment — Right  to  Complain.    One  who  has  no  interest 

1  in  the  residue  of  a  fund  out  of  which  the  court  has  ordered 
that  the  costs  of  a  public  sale  shall  be  taken,  cannot  com- 
plain, since  the  party  whose  claim  is  diminished  by  the 
payment  of  the  costs  is  the  only  one  who  can  complain.  Bar- 
rett v.  Martzahn,  186 — 548. 

Taxation — Taxed  before  Disposition  of  Case— Correction  on  Mo- 

2  tion.  Where  costs  should  not  have  been  taxed  until  the 
final  disposition  of  the  case,  correction  can  be  made  on 
motion  to  retax  the  same.  Emery  ft  Co.  v.  Chicago,  B.  ft 
Q.  R.  Co.,  186—1156. 

COURTS.     See  Appeal  and  Error,  3 ;  Officers. 

Jurisdiction— Real  Estate.    Real  property,  as  a  general  rule,  is 

1  subject  to  the  jurisdiction'  of  the  courts  of  the  state  where 
it  is  located.    Matson  v.  Matson,  186 — 607. 

Jurisdiction — Enforcement  of  Decree  in  Divorce  Suit.    A  court 

2  of  equity  of  the  state  of  Washington,  having  personal  juris- 
diction of  the  parties  in  a  divorce  suit,  had  jurisdiction  to 
grant  a  decree  requiring  the  defendant  to  make  conveyance 
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of  land  in  this  state  as  alimony.  Such  a  decree  operates 
only  in  personam,  and  gives  the  judgment  creditor  the  right 
to  maintain  an  action  in  this  state  to  require  the  defendant 
to  convey  the  land  here,  when,  by  his  fraud,  he  has  put  it 
beyond  the  power  of  the  Washington  court  to  require  him 
to  do  so.    Matson  v.  Matson,  186 — 607. 

Jurisdiction — Enforcement  of  Foreign  Judgment  for  Alimony. 

3  Where  a  court  of  the  state  of  Washington  enjoined  a  di- 
vorce defendant  from  transferring  any  of  his  property,  and 
thereafter  rendered  a  decree  requiring  him  to  convey  to 
his  divorced  wife  real  estate  in  Boone,  Iowa,  which  was 
not  specifically  described,  and  the  property  was  conveyed 
to  one  in  this  state  who  knew  that  the  husband  had  been 
so  directed  to  convey,  the  wife  could,  in  an  action  in  this 
state  against  the  husband  and  said  grantee,  compel  the 
conveyance  of  said  property  to  her.  Matson  v.  Matson,  186 
—607. 

Jurisdiction— Navigable  Waters — Federal  Statutes.  Whether,  un- 

4  der  act  of  Congress  of  September  19,  1890,  and  amendments 
thereto,  making  it  unlawful  to  dam  any  river  or  other  nav- 
igable waters  of  the  United  States  without  first  obtaining 
permission  from  the  secretary  of  war,  the  Des  Moines  River 
is  to  be  treated  as  a  part  of  the  navigable  waters  of  the 
United  States,  is  a  question  for  the  United  States,  and  not 
for  the  state  courts,  to  determine.  Shorten  v.  Des  Moines 
Elec.  Co.,  186—469. 

CRIMINAL  LAW. 


Nature  and  Elements  of  Crime— Rape — "Imbecility  of  Mind" — 

1  Proof  Beyond  Reasonable  Doubt.  In  a  prosecution  for  rape, 
under  Sec  4758,  Code,  1897,  on  the  ground  of  "imbecility 
of  mind,"  the  alleged  imbecility  of  the  woman  is  an  essen- 
tial element,  and  the  fact  of  such  imbecility  must  be  estab- 
lished beyond  a  reasonable  doubt.  State  v.  Haner,  186 — 
1259. 

Evidence— Similar  Claims  as  Showing  Motive  and  Scheme  to  De- 

2  fraud.  In  prosecution  for  obtaining  money  from  a  railway 
company  by  falsely  pretending  to  have  been  injured  by  its 
negligence,   evidence   that   defendant  had,   prior   thereto, 
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made  similar  claims  against  other  railway  companies  was 
admissible  to  show  the  motive,  scheme,  and  purpose  to  de- 
fraud.   State  v.  Konzen,  186 — 1057. 

Evidence — Similar  Fraudulent  Claims  Against  Bailway  Company 

3  as  Showing  Intent  to  Defraud.  In  prosecution  for  obtain- 
ing money  from  a  railway  company  by  falsely  pretending 
to  have  been  injured  by  its  negligence,  where  there  was 
evidence  of  the  falsity  of  the  claim  made  by  defendant, 
evidence  that  defendant  had,  prior  thereto,  made  similar 
claims  against  other  railway  companies,  held  admissible  to 
show  the  intent  of  defendant  to  defraud  in  the  case  at  bar, 
there  also  being  evidence  from  which  the  jury  could  find 
that  the  prior  claims  had  been  fraudulently  made.  State 
v.  Konzen,  186 — 1057. 

Evidence— Previous    Similar    Claims — Sufficiency    of    Evidence 

4  Showing  Falsity  of  Claims.  In  prosecution  for  obtaining 
money  from  a  railway  company  by  falsely  pretending  to 
have  been  injured  by  its  negligence,  evidence  reviewed,  and 
held  sufficient  to  show  that  prior  claims  made  by  defend- 
ant for  injuries  against  other  railway  companies  were  false 
and  fraudulent.    State  v.  Konzen,  186 — 1057. 

Conviction  or  Acquittal— Joint   Defendants — Form  of  Verdict 

5  There  is  no  error  in  submitting  four  forms  of  verdict,  one 
for  conviction  and  one  for  acquittal,  for  each  of  two  de- 
fendants in  a  prosecution  against  two  defendants  under 
an  indictment  for  illegally  carrying  around  on  their  per- 
sons and  in  a  vehicle,  Intoxicating  liquors,  with  intent  to 
sell  and  dispose  of  the  same,  by  gift  or  otherwise.  (Sees. 
5375,  5384,  5408,  Code,  1897.)     State  v.  Butler,  186—1247. 

Appeal — Former  Jeopardy — Search  Warrant  Proceedings  against 

6  Liquors.  Search  warrant  proceedings  under  Sec.  2415,  Code 
Suppl.  Supp.,  1915,  while  in  their  nature  quasi  criminal, 
are,  however,  primarily  against  the  liquors  seized,  and  not 
against  a  person  voluntarily  appearing  therein  for  the  pur- 
pose of  claiming  the  seized  liquors;  and  therefore  Sec.  2, 
Ch.  322,  37th  G.  A.,  granting  the  State  the  right  to  appeal 
in  such  proceedings,  Is  not  unconstitutional  as  violating  the 
provision  of  Sec.  12,  Art.  1,  of  the  State  Constitution,  that 
one  cannot  be  placed  in  a  second  jeopardy  for  the  same 


Index,  Vol.  186.  1437 

Ckiminal   Law   Continued  to  Dahaobs 

offense;  and  therefore  one  appearing  to  claim  such  liquors 
was  not  placed  in  Jeopardy,  and  an  appeal  lies  by  the  State 
to  the  district  court  from  the  adjudication  in  the  Justice's 
court  that  the  liquors  were  not  kept  for  sale  In  violation  of 
law.    State  v.  Taggart,  186— 247. 

DAMAGES.  See  Bills  and  Notes,  8;  Nuisances;  Prin- 
cipal and  Agent,  2;  Trial,  42-44;  Vendor  and  Pur- 
chaser, 8-11. 

Torts— Anticipated  Damages,    One  guilty  of  a  tort  may  be  held 
1    to  respond  for  failure  to  prevent  harm  which  might  In  rea- 
son be  anticipated.    International  Harv.  Co.  v.  Chicago,  M.  A 
St.  P.  R.  Co.,  186—86. 

Measure— Fair  Compensation  to  laser,  with  Least  Burden  to  One 
?.  Causing  Loss.  The  basis  of  all  rules  as  to  damages  is  a 
fair  compensation  to  the  loser,  with  the  least  burden  to 
the  one  who  caused  the  lose,  the  Injured  party  not  being 
permitted  to  receive  more  than  be  has  lost.  International 
Harv.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  186—86. 

Measure — Stock  of  Goods  Destroyed  by  Fire — Not  Market  Price. 

3  The  owner's  measure  of  damages  for  a  stock  of  farm  ma- 
chinery destroyed  by  fire  was  not  the  market  value  of  goods 
at  place  destroyed,  because  the  owner  would,  if  permitted 
to  sell  as  Intended,  net  from  the  sale  of  the-  same  less  than 
the  market  price,  after  paying  various  expenses  of  the  sale, 
including  Insurance,  storage,  discounts,  commissions,  and 
loss  by  depreciation,  there  being  common  knowledge,  pre- 
sumption, and  Judicial  notice  as  to  some  of  such  matters; 
but  such  measure  was  the  reasonable  cost  of  replacement, 
and  anything  lost  by  necessary  delay.  International  Harv. 
Co.  v.  Chicago,  M.  A  St.  P.  R.  Co.,  186—86. 

Market  Value.    Market  value  is  the  only  criterion  of  real  value 

4  as  to  an  article  which  is  sold  In  an  open,  competitive  mar- 
ket International  Harv.  Co.  v.  Chicago,  M.  A  St.  P.  R. 
Co.,  186—86. 

Market  Value — Price  List.    Held  that  a  list  of  goods  Introduced 
G    In  evidence,  with  value  placed  thereon  by  the  plaintiff,  did 
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not  show  the  actual  value  of  goods,  and  was  nothing  more 
nor  less  than  the  plaintiff's  arbitrary  selling  price;  and 
the  fact  that  he  had  competition  in  the  sale  of  his  goods 
did  not  make  it  any  the  less  so.  International  Harv.  Co. 
v.  Chicago,  M.  ft  St.  P.  R.  Co.,  186—86. 

DEDICATION. 

Evidence— Estoppel—Buyer's  Reliance  on  Flats.  Evidence  re- 
viewed, and  held  sufficient  to  sustain  a  finding  that  defend- 
ants had  dedicated  their  rights,  if  any,  to  the  public.  Schick 
v.  West  Dav.  Imp.  Co.,  186*-6. 

DEEDS.     See  Acknowledgment;  Mortgages. 

Validity— Mental  Incompetency.    Mere  proof  of  a  mental  defect 

1  does  not  necessarily  establish  incompetency  to  make  a  deed, 
and  to  invalidate  a  deed  it  must  be  shown  that  the  mental 
deterioration  of  the  grantor  had  reached  a  stage  where 
he  was  incapable  of  fairly  comprehending  the  nature  and 
effect  of  his  act.    Evers  v.  Webb,  186 — 1172. 

Validity— Forgery— Insufficiency    of    Evidence.      Evidence    re- 

2  viewed,  in  a  partition  suit  where  it  was  claimed  that  the 
plaintiffs  deed  was  a  forgery,  and  held  insufficient  to  sus- 
tain the  charge  of  forgery.    Brannon  v.  Brannon,  186 — 665. 

Gift  to  Daughter — Failure  to  File  Deed — Estoppel.     Where  a 

3  daughter  became  the  mother  of  a  bastard  child,  and  there- 
after lived  with  her  parents,  working  as  a  servant,  and  her 
father,  before  the  appointment  of  his  guardian,  gave  to 
her  a  deed  to  a  house  on  which  he  had  paid  only  $200,  and 
the  deed  was  Intentionally  withheld  from  record  by  the 
daughter, ' without  fraudulent  intent,  and  the  guardian,  sub- 
sequently appointed,  paid  the  balance  of  the  purchase 
money  and  incurred  obligations  for  the  father,  and  services 
were  rendered  by  others,  in  the  belief  that  title  was  in  the 
father,  held:  (1)  That  the  deed  was  properly  sustained  as 
against  the  guardian,  as  a  natural  and  reasonable  gift; 
(2)  that  the  daughter  was  estopped  from  claiming  that 
said  property  should  not  be  charged  with  a  lien  for  the 
value  of  services  in  oaring  for  the  father  prior  to  the  date 
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of  the  recording  of  the  deed  to  her.    Long  v.  Duncan,  186 
—126. 

Validity— Want  of  Valuable  Consideration.    Mere  want  of  val- 

4  uable  consideration  Is  insufficient  to  set  aside  deed  to  son 
from  his  mother,  in  action  brought  by  her  heirs  after  her 
death.    Vorse  v.  Vorse,  186 — 1091. 

Validity— Presumptions— Evidence— Burden    of   Proof.     Where 

5  the  grantee  in  deeds  from  his  mother  was  her  only  living 
child,  and  her  sole  agent  and  confidential  adviser,  and  one 
to  whom  she  looked  for  help  and  direction,  she  being  ad- 
vanced in  years,  physically  disabled,  and  her  mental  pow- 
ers being  weakened,  a  presumption  of  fraud  or  undue  in- 
fluence arose,  and  the  burden  rested  upon  him  to  show  his 
good  faith  in  taking  conveyances  from  her.  Vorse  v.  Vorse, 
186—1091. 

Validity— Undue  Influence— Evidence.     Evidence  reviewed,  and 

6  held  to  confirm  and  strengthen  the  presumption  that  con- 
veyances to  a  son  by  his  mother  were  the  result  of  undue 
influence  on  his  part.    Vorse  v.  Vorse,  186 — 1091. 

Mental  Weakness.     Mental  weakness  sufficient  to  invalidate  a 

7  deed  must  be  such  as  to  render  the  grantor  incapable  of 
understanding  in  a  reasonable  degree  the  consequences  of 
his  act.  Evidence  held  insufficient  to  justify  the  setting 
aside  of  the  deed  of  an  aged  grantor.  Oavanagh  v.  O'Con- 
nor, 186—257. 

Validity— Duress — Evidence.    A  deed  was  not  procured  by  duress 

8  or  fear,  where  the  wife  conveyed  property  in  trust  to  her 
children,  as  the  price  of  her  being  permitted  to  sue  for  a 
divorce  without  having  a  defense  made  that  would  reflect 
on  her  character,  there  being  at  no  time  any  physical  co- 
ercion employed  to  obtain  her  agreement,  and  the  only  tes- 
timony having  the  slightest  tendency  to  show  the  exercise 
of  moral  duress  being  found  in  her  statements  that  her 
husband  and  his  attorney  threatened  to  attack  her  char- 
acter.   Melton  v.  Melton,  186—1362. 

Construction  and  Operation — " Heirs"  Construed.    Rules  of  con- 
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Intention  to  permanently  remain  there,  has  jurisdiction, 
under  Section  3171,  Code,  1897,  of  suit  brought  by  her  for 
divorce.    Holmes  v.  Holmes,  186 — 336. 

Grounds. 

Oruel   and  Inhuman  Treatment — Elements.     The   word   "treat- 

2  ment,"  under  Sec.  3174,  Subdiv.  5,  Code,  1897,  providing 
for  divorce  where  the  husband  is  guilty  of  such  cruel  and 
inhuman  treatment  as  to  endanger  the  wife's  life,  does  not 
refer  to  physical  violence  alone,  and  thereunder,  "life" 
may  be  held  to  have  been  endangered  by  treatment  such  as 
habitual  unkindness,  which  would  affect  the  mind  and 
react  on  the  body.    Thompson  v.  Thompson,  186—1066. 

Inhuman    Treatment-Sufficiency    of    Evidence.     Evidence    re- 

3  viewed,  and  held  that  there  was  such  inhuman  treatment 
as  to  endanger  the  wife's  life,  within  the  meaning  of  Sec. 
3174,  Subdiv.  5,  Code,  1897,  where  the  husband  subjected 
her  to  curses,  suspicion,  and  neglect,  which  produced  mental 
disturbance,  heartsickness,  and  unhappiness.  Thompson 
v.  Thompson,  186—1066. 

Incompatibility  of  Temperament  in  Connection  with  Other  Treat- 

4  ment.  While,  under  the  laws  of  Iowa,  incompatibility  of 
temperament  is  not  a  ground  for  divorce,  yet  unsuitability 
of  mind,  differences  in  previous  training,  of  character  and 
of  temperament,  may  be  considered  in  determining  the 
effect  that  the  treatment  complained  of  has  upon  the  mind, 
and  whether  the  natural  effect  of  the  continuation  of  such 
treatment  would  imperil  the  life  of  the  complainer.  Thomp- 
son v.  Thompson,  186 — 1066. 

Cruelty— Communication  of  Venereal  Disease  to  Wife.     A  hus- 

5  band's  act  in  knowingly  communicating  to  his  wife  a  vene- 
real disease  constitutes  cruel  and  inhuman  treatment,  with- 
in the  divorce  statute.    Holmes  v.  Holmes,  186 — 336. 

Cruelty — Communication    of    Venereal    Disease — Sufficiency    of 

6  Evidence.  Evidence  reviewed,  and  held  sufficient  to  estab- 
lish charge  that  husband  had  knowingly  communicated  to 
his  wife  a  venereal  disease.    Holmes  v.  Holmes,  186 — 336. 
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Desertion— Willfulness   Necessary.     Married    people    may    live 

7  apart  if  they  wish,  and  by  doing  so  do  not  lay  the  founda- 
tion for  divorce  on  the  ground  of  desertion,  no  matter  how 
long  continued;  and  the  party  seeking  a  divorce  must, 
under  the  statute,  show  willful  desertion  and  absence  with- 
out reasonable  cause  for  the  space  of  two  years.  Fagan  v. 
Fagan,  186—1279. 

*  Desertion — Agreement  to  Separate— Refusal  to  Renew  Marital  Re- 

8  lations.  Where  the  separation  of  a  husband  and  wife  is 
mutually  agreed  upon,  neither  can  invoke  the  statute  as 
to  desertion,  for  the  purpose  of  securing  a  divorce,  until 
some  attempt  is  made  to  renew*  the  marital  relations;  and, 
when  such  request  Is  made  and  refused,  then  for  the  first 
time  the  statutory  period  begins  to  run.  Fagan  v.  Fagan, 
136—1279. 

Desertion — Evidence.     Evidence  reviewed,  in  an  action  for  a 

9  divorce  on  the  grounds  of  desertion,  and  held  that  the  hus- 
band's conduct  manifested  a  purpose  on  his  part  to  per- 
manently separate  himself  from  all  the  duties  and  obliga- 
tions, contractual  and  otherwise,  that  rested  upon  him  as  a 
husband,  and  that  he  maintained  such  mental  attitude  for 
two  years.     Fagan  v.  Fagan,  186 — 1279. 

Desertion — Evidence.    Where  a  husband  and  wife  had  separat- 

10  ed,  and  the  wife  asked  to  return,  under  proper  conditions, 
and  the  husband  told  her  that  she  could  come  back  as  one 
of  the  girls,  but  would  not  agree  that  she  was  to  have  the 
first  place  in  the  home,  so  far  as  its  management  and  con- 
trol were  concerned,  and  said  she  would  have  to  submit  to 
his  daughter's  domination,  the  conditions  attached  to  the 
return  were  such  as  no  self-respecting  wife  could  entertain, 
and  it  was  not  a  good-faith  offer  on  his  part  to  take  her 
back  into  his  home,  after  sending  her  off,  penniless  and 
alone.    Fagan  v.  Fagan,  186 — 1279. 

Judgment  or  Decree. 

Jurisdiction — Courts  of  This  State  Can  Enforce  Foreign  Jndg- 

11  ment.  An  action  can  be  brought  In  the  courts  of  this  state 
to  enforce  the  judgment  of  the  courts  of  another  state  in  a 
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divorce  suit  for  alimony,  costs,  and  attorney's  fees.    Mat- 
son  v.  Matson,  186 — 607. 

Enforcement  of  Foreign  Judgment.  Evidence  reviewed,  In  an 
12  action  to  require  conveyance  of  land  in  Iowa  which  had 
been  ordered  by  a  Washington  court  to  be  conveyed  by  a 
divorce  defendant  as  alimony  to  his  wife,  and  held  that  the 
Iowa  court  exercised  proper  discretion  in  requiring  the 
husband  to  convey  the  land  to  his  divorced  wife.  Matson 
v.  Matson,  186 — 607. 

Alimony— Final  until  Modified.    A  divorce  decree  as  to  alimony, 
18    although  subject  to  'change,  under  Sec.  3180,  Code,  1897,  is 

a  final  judgment  until  modified.    Matson  v.  Matson,  186 — 

607. 


Alimony. 

Fraudulent  Conveyance — Knowledge  of  Grantee.    Where  a  hna- 

14  band  was  directed  by  a  divorce  decree  to  convey  real  estate 
to  his.  wife,  but  Immediately  left  the  city,  and  conveyed,  for 
a  consideration  of  $1.00,  property  worth  $1,600,  to  a  resident 
of  another  city,  who  knew  of  the  divorce  decree,  fraud  in 
the  conveyance  was  sufficiently  established.  Matson  v.  Mat- 
son,  186—607. 

Setting  Aside  Fraudulent  Transfer.     A  fraudulent  transfer  of 

15  property  made  by  a  husband  to  defeat  his  wife's  claim  for 
*    alimony  will  be  set  aside.    Matson  v.  Matson,  186 — 607. 

DOMICILE. 

Establishment — Intention  and  Residence  Necessary.     To  estab- 

1  lish  a  domicile  at  any  particular  place,  there  must  be  an 
intention  to  do  so  and  the  fact  thereof;  and  the  mere  in- 
tention, without,  in  fact,  residing  or  abiding,  cannot  con- 
stitute a  domicile.    In  re  Estate  of  Colburn,  186 — 590. 

Establishment — Evidence.    Evidence  reviewed,  and  held  to  sup- 

2  port  a  finding  that  decedent,  at  the  time  of  his  death,  was 
domiciled  in  the  state  of  Iowa.  In  re  Estate  of  Colburn, 
186—690. 
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Establishment — Evidence.  That  a  resident  of  Iowa  had  made 
3  several  loans  to  residents  of  Oklahoma,  and  was  the  pres- 
ident and  director  of  a  bank  In  Oklahoma,  does  not  make 
his  domicile  In  the  state  of  Oklahoma,  under  Sec.  4665, 
Revised  Laws  of  Oklahoma,  1910,  providing  that  the  dom- 
icile of  a  person  conducting  a  business  by  agent,  through 
an  office,  or  otherwise  transacting  business  within  that 
state,  shall  be  held  to  be  in  that  state.  In  re  Estate  of 
Colburn,  186—590. 

DRAINS.     See  Appeal  and  Error,  64;   Waters  and  Wa- 
tercourses. 

Establishment— Objections  of  Landowner.     In  a  drainage  dls- 

1  trlct  where  already  three  fourths  of  the  work  of  dredging 
has  been  done  at  a  large  expense,  and  arrest  of  Its  opera- 
tion a  mile  above  the  outlet  would  deprive  the  district  of 
drainage,  for  which  It  has  paid,  and  voluntarily  assumed 
the  burden,  relief  wlll^be  granted  to  a  landowner,  asking 
that  Its  progress  be  stopped,  only  upon  a  clear  and  satis- 
factory showing  of  his  right  to  demand  it.  Simpson  v. 
Board  of  Supervisors,  186 — 1034. 

Establishment — Appeal— Scope  of  Inquiry.    Principle  recognized 

2  that  the  Supreme  Court  will  consider  no  objections  to  the 
order  of  the  board  of  supervisors  in  establishing  a  public 
drainage  improvement,  except  such  as  were  raised  before 
the  board.    Simpson  v.  Board  of  Supervisors,  186 — 1034. 

Bight  of  Way— Enlargement— Slight  Change  in  Location.     A 

3  slight  change  in  the  location  of  a  ditch  and  enlargement  of 
ditch  right  of  way,  wholly  upon  land  of  a  single  owner, 
who  consented  thereto  and  waived  any  claim  for  damages, 
does  not  constitute  a  new  and  independent  enterprise. 
Simpson  v.  Board  of  Supervisors,  186 — 1034. 

Change  in  Outlet— Remoteness  of  Prospective  Litigation.    Pos- 

4  sibllitles  that  change  in  place  of  outlet  of  drainage  district 
might  give  rise  to  expensive  litigation  and  claims  of  own- 
ers out  of  the  district,  there  being  nothing  in  the  record 
indicating  that  damage  would  result  to  the  property  of  any 
person  that  would  not  result  under  the  original  plan,  are 
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too  remote  to  affect  the  validity  of  the  action  of  the  board 
of  supervisors  in  making  the  change.  Simpson  v.  Board  of 
Supervisors,  186—1034. 

Modification  in  Plan— Eliminating  Bends  in  Stream.    A  mod- 

5  ifled  plan  of  a  drainage  ditch,  providing  for  cutting  off  the 
bends  in  the  river,  instead  of  emptying  into  stream  at  top 
of  bend,  and  for  securing  increased  fall  and  efficiency  by 
conducting  the  current  of  the  stream  across  the  neck  of 
land,  held  to  be  a  mere  incident  of  the  drainage  system,  and 
not  to  invalidate  the  action  of  the  board  of  supervisors. 
Simpson  v.  Board  of  Supervisors,  186 — 1034. 

Objections  to  Establishment — Greater  Cost  than  Original  Estl- 

6  mates.  That  changes  were  made  by  the  board  of  super- 
visors, there  being  no  showing  that  cost  of  drainage  dis- 
trict would  be  increased  thereby,  and  that  expense  on  the 
ditch,  when  only  partially  completed,  exceeds  the  entire 
original  estimated  cost,  constitute  no  reason  for  denying 
power  of  board  to  complete  the  improvement.  Simpson  v. 
Board  of  Supervisors,  186 — 1034. 

Liability  of  Contractor— Eights  of  Surety  on  Bond— Reimburse- 

7  ment.  The  surety  on  a  contractor's  bond  for  the  construc- 
tion of  a  drainage  ditch  is  not  entitled  to  demand  or  re- 
ceive as  his  own  the  profit  or  remnant  of  the  contract  price 
in  excess  of  the  cost  or  expense  to  complete  the  ditch,  as 
against  attaching  creditors  for  debts  incurred  in  the  con- 
struction of  the  ditch,  and  is  only  entitled  to  be  made  whole 
from  the  unexpended  contract  price  for  the  cost  of  com- 
pleting the  job  after  the  default  of  the  principal.  Winne- 
bago County  St.  Bk.  v.  Davidson,  186 — 632. 

Establishment  and  Maintenance— Extension  of  Districts— Harm- 

8  less  Error.  Where  proceedings  for  the  establishment  of 
two  drainage  districts  were  pending,  and  owners  of  lands 
not  in  said  district  had  petitioned  for  an  extension  of  the 
districts  so  as  to  include  their  lands,  while  it  was  irregular 
to  order  their  establishment  originally  without  passing 
upon  the  pending  petition  for  extension,  yet  such  irregu- 
larity was  not  fatal  If,  from  all  the  proceedings,  it  is  pos- 
sible to  find  a  consistent  result  Loomis  v.  Board  of  Super- 
visors, 186—721. 


»    • 
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Establishment— Order— Collateral  Attack.  An  unquestioned  or- 
9  der  establishing  a  drainage  district  and  including  certain 
land  therein,  for  the  purpose  of  an  outlet,  of  which  order, 
and  of  all  prior  proceedings  culminating  therein)  the  land- 
owner had  due  notice  and  knowledge,  is  a  verity,  and  may 
not  be  contradicted  in  subsequent  injunction  proceedings 
by  the  owner  of  said  land  to  enjoin  the  discharge  of  wa- 
ters, on  the  theory  that  said  land  was  not,  in  fact,  Included 
within  said  district.    Baird  v.  Hamilton  County,  186 — 856. 

Establishment— Damages— Part    of   Property   Out    of    District,. 

10  Where  a  landowner,  part  of  whose  farm  was  within  the 
drainage  district,  withdrew  his  claim  for  damages  and  aban- 
doned his  appeal  from  the  ruling  of  the  board  of  supervisors 
rejecting  his  claim,  he  cannot  thereafter  claim  damages  to 
the  portion  of  the  farm  outside  the  drainage  district;  for 
the  fact  that  a  part  of  the  farm  out  of  the  district  was  af- 
fected did  not  restrict  his  right  to  have  the  entire  damage 
to  his  farm  assessed  in  the  proceeding  for  the  establish- 
ment of  the  ditch,  and  it  will  be  presumed  that  his  claim, 
when  filed,  was  for  all  the  actionable  injury  resulting  to  his 
farm  from  the  establishment  of  the  district.  Baird  v.  Ham- 
ilton County,  186—856. 

Establishment — Outlets — Condemnation.     Section  1989-a55,  Code 

11  Supplement,  1913,  providing  for  the  condemnation  of  right 
to  use  an  outlet  for  a  drainage  system  when  the  necessary 
outlet  is  beyond  the  limits  of  the  county  wherein  such  dis- 
trict is  projected,  and  where,  after  establishment  of  the 
district,  it  is  found  necessary  to  extend  the  main  ditch  be- 
yond the  limits  of  such  district  as  established,  does  not 
apply  where  the  drainage  district,  when  established,  had 
its  outlet  on  land  outside  of  the  district,  which  land  was 
a  part  of  a  larger  tract  included  in  the  district.  Baird  v. 
Hamilton  County,  186 — 856. 

Establishment    and    Maintenance — Bepairs— Notice.      Where    a 

12  drainage  district  has  been  fully  organized,  and  a  system  of 
drainage  has  been  established  and  completed,  the  board  of 
supervisors  may  let  the  contract  for  cleaning  and  repairing 
ditches,  although  provision  is  also  made  for  Increasing  the 
depth  in  certain  places,  and  increasing  the  slope  of  the 
banks  in  others,  without  notice  to  the  property  owners,  or 
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advertisement  for  competitive  bids.  Sec.  1989-a21,  Code 
Supp.,  1913,  imposes  no  duty  of  giving  notice  in  advance 
/of  each  separate  work  or  repair,  or  to  advertise  the  same 
for  competitive  bids,  except  as  implied  in  the  proviso  at 
the  end  of  the  section,  seemingly  recognizing  such  a  ne- 
cessity where  additional  right  of  way  is  to  be  taken,  which 
reservation  is  sufficient  to  obviate  any  possible  objection  on 
constitutional  grounds.  Breiholz  v.  Board  of  Supervisors, 
186—1147. 


Establishment  and  Maintenance — Enlarging  Ditch.     Sec.   1989- 

13  all,  Code  Supp.,  1913,  is  expressly  limited  to  changes  sought 
to  be  effected  in  dimensions  and  location  of  drainage  ditch 
after  district  is  established,  and  before  its  completion,  and 
does  not  in  any  manner  supersede  Sec.  1989-a21,  Code  Supp., 
1913,  or  limit  or  control  the  authority  vested  in  the  super- 
visors under  that  section  to  enlarge,  re-open,  deepen, 
widen,  and  straighten  the  ditch.  Breiholz  v.  Board  of  Su- 
pervisors, 186 — 1147. 

Assessment  of  Benefits — Objections.    Evidence  reviewed,  and  ob- 

14  jection  that  all  the  lands  in  the  drainage  district  were  not 
benefited  alike,  and  therefore  the  assessments  were  ineq- 
uitable, held  to  be  without  merit.  Breiholz  v.  Board  of 
Supervisors,  186 — 1147. 

Assessment  of  Benefits — Presumptions;    A  drainage  system,  once 

15  established  and  completed,  is  an  improvement  from  which 
the  district  as  a  whole  is  presumed  to  receive  a  benefit. 
Breiholz  v.  Board  of  Supervisors,  186 — 1147. 

Assessment  of  Benefits — Over-Assessment— Belief.     Landowners 

16  in  a  drainage  district  who  have  been  over-assessed  are  not 
bound,  as  a  condition  to  relief  on  appeal,  to  point  out  how 
the  deficiency  created  by  reducing  their  assessment  may 
be  met.    Loomis  v.  Board  of  Supervisors,  186 — 721. 

'Assessment   of  Benefits — When  Appeal  Lies — Improper  Assess- 

17  ment.  Where  a  board  of  supervisors,  in  establishing  a 
drainage  district  covering  lands  servient  to  two  previously 
established  districts,  adopted  the  commissioner's  report  rec- 
ommending an  apportionment  of  the  costs  to  the  said  two 
districts,  and  so  apportioned  the  costs,  the  landowners  in 
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the  third  district  were  not  required  to  appeal  from  the  ac- 
tion of  the  board  in  adopting  the  commissioner's  report,  as 
they  could  only  appeal  from  an  improper  assessment  against 
themselves;  and  their  appeal,  made  after  such  assessment, 
was  timely.    Loomis  v.  Board  of  Supervisors,  186 — 721. 

Assessment  of  Benefits— Deficiency— Extended  Outlet.     A   de- 

18  ficiency  assessment  by  reason  of  a  reduction  of  the  assess- 
ment of  certain  landowners  would  not,  where  an  extended 
or  deepened  outlet  was  subsequently  constructed,  necessa- 
rily be  assessed  against  the  landowners  in  the  same  pro- 
portions as  the  original  assessments,  as  the  general  benefit 
of  the  subsequently  extended  and  deepened  outlet  would 
not  extend  to  the  same  lands  in  the  same  proportion  as  the 
benefits  did  in  the  original  improvement.  Loomis  v.  Board 
of  Supervisors,  186 — 721. 

Assessment  of  Benefits — Sufficiency  of  Evidence.    Evidence  re- 

19  viewed,  in  a  proceeding  to  establish  a  drainage  district,  and 
held  that  an  assessment  against  a  landowner  whose  lands 
were  only  partially  redeemed  by  the  improvement  was  not 
excessive.    Loomis  v.  Board  of  Supervisors,  186 — 721. 

ELECTIONS.     See  Schools  and  School  Districts,  2. 

Non-Prejudicial  Irregularities.  Non-fraudulent  irregularities 
will  not  invalidate  an  election,  when  it  affirmatively  ap- 
pears that  the  final  result  was  in  no  manner  affected  there- 
by. So  held  where,  in  a  Joint  election  of  electors  within 
and  without  a  city,  those  outside,  to  the  extent  of  400 
electors,  were  inadvertently  overlooked,  but  the  proposition 
was  carried  by  a  majority  of  over  1,300.  State  v.  Birdsall, 
186—129. 

EMINENT  DOMAIN. 

Proceedings  to  Take— Additional  Bight  of  Way  for  Drainage 
1  Ditch— Notice.  A  landowner  notified  as  to  the  taking  of 
land  for  additional  right  of  way  for  drainage,  ditch  can- 
not complain  that  other  persons  whose  lands  were  also 
taken  were  not  properly  notified.  Simpson  v.  Board  of  Su- 
pervisors, 186 — 1084. 
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Proceedings — Taking  Land  fox  School  Purposes— Notice  of  Award 
2  in  Writing.  The  notice  of  award  provided  for  in  Ch.  26, 
Acts-  37  G.  A.,  giving  a  landowner  whose  land  is  taken 
for  school  purposes  10  days  in  which  to  appeal  after  re- 
ceiving notice  of  the  award,  means  a  personal  and  official 
notice,  whteh  must  be  given* by  the  county  superintendent 
in  writing.  Gregory  v.  Kirkham  Cons.  Ind.  Sen.  Dist,  186 
—914. 


Proceedings — Taking    Land    for    School    Purposes— Notice    of 

3  Award.  Evidence  reviewed,  on  an  appeal  from  an  award 
in  a  proceeding  to  take  land  for  school  purposes,  and  held 
sufficient  to  show  that  the  landowner  had  not  received  offi- 
cial notice  of  the  award,  and  therefore  that  his  right  of 
appeal  was  not  barred,  under  Gh.  26,  Acts  37  G.  A,  giving 
him  10  days  after  such  notice,  in  which  to  take  such  ap- 
peal.    Gregory  v.  Kirkham  Cons.  Ind.  Sch.  Dist,  186 — 914. 

Compensation— Establishing    Highway.      Where    a    landowner, 

4  through  whose  land  a  highway  was  laid  out,  filed  claim 
for  compensation,  or  damages,  with  the  county  auditor, 
and  the  matter  was  not  presented  to  the  board,  and  dam- 
ages were  never  allowed  or  refused,  the  failure  of  the  board 
of  supervisors  to  allow  the  damages  was  not  a  matter  from 
which  the  landowner  should  have  appealed,  as  there  was 
nothing  to  appeal  from.  Dowler  v.  Madison  County,  186 — 
675. 

ESTOPPEL.     See  Boundaries;    Remainders,  1. 

EVIDENCE.     See  Frauds,  Statute  of,  1 ;  Trial,  6,  23,  38, 
40;  Vendor  and  Purchaser,  2,  3. 

Presumptions. 

Statutes  of  Sister  State.    In  the  absence  of  a  showing  to  the 

1  contrary,  It  will  be  presumed  that  the  statutes  of  the  state 
of  Washington  as  to  changing  a  divorce  decree  are  the  same 
as  4n  this  state.    Matson  v.  Matson,  186 — 607. 

Betention  of  Uncanceled  Notes.     Principle  recognized  and  ap- 

2  plied  that,  where  the  grantee  retains  in  his  possession, 
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without  cancellation,  the  written  evidence  of  a  debt  given 
by  the  grantor,  a  strong  presumption  is  raised  that  a  con- 
veyance given  did  not  extinguish  the  debt,  and  that  a 
mortgage  was  intended.  Holman  v.  Mason  City  Auto  Co., 
186— 704. 

Mailing  Notice.    The  mailing  of  a  notice  in  the  United  States 

3  mail,  properly  addressed  to  the  residence  or  place  of  busi- 
ness of  the  addressee,  with  proper  postage  stamps,  raises 
a  presumption  that  the  notice  was  received  by  the  addressee; 
but  it  is  not  conclusive,  and  may  be  rebutted;  and  the 
mailing  of  such  notice  not  received  does  not  constitute  a 
notice  of  the  facts  contained  in  the  letter  so  addressed. 
Gregory  v.  Kirkham  Cons.  Ind.  Sch.  Dist.,  186 — 914. 

Mailing  Notice — Official  Conduct,    The  presumption  that  a  conn* 

4  ty  superintendent  of  schools  did  all  the  necessary  things 
as  to  mailing  a  notice  of  award  so  as  to  reach  a  landowner 
cannot  be  based  upon  the  presumption  that,  as  a  public 
officer,  she  did  such  things.  Gregory  v.  Kirkham  Cons. 
Ind.  Sch.  Dist,  186—914. 

Possession  of  Liquor.    The  presumption  of  unlawful  Intent,  ere- 

5  ated,  under  Sec.  2427,  Code,  1897,  by  the  finding  of  liquor  in 
the  possession  of  defendant,  does  not  create  a  new  rule  of 
evidence:  it  merely  enlarges  the  application  of  a  rule  of 
evidence;  and  this  bare  presumption  is  rebutted,  as  a  mat* 
ter  of  law,  when  it  is  established  that  the  liquor  found  was 
intended  for  personal  use.     State  v.  Butler,  186 — 1247. 

Burden  of  Proof. 

Proving  Usury.    The  burden  of  proving  usury  rests  upon  the 

6  one  alleging  it.    Wehrman  v.  Moore,  186 — 1124. 

Agreement  with  Agent.    In  an  action  on  an  insurance  premium 

7  note,  where  the  defense  was  that  the  defendant  should  have 
three  months  to  consult  another  policyholder  as  to  certain 
representations,  and  as  to  whether  it  was  a  good  invest- 
ment, the  burden  was  on  the  defendant  to  show  that  the 
agreement  relied  upon  was  made  substantially  as  alleged. 
Lynch  v.  Kerslake,  186—988. 
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Mental  Inoraipetency— Presumption,    In  an  action  to  set  aside  a 

8  deed  for  mental  incompetency,  the  presumption  la  that 
the  grantors  were  Bane,  and  the  burden  U  upon  the  one 
seeking  to  set  aside  the  deed,  to  overcome  that  presump- 
tion.   Evers  t.  Webb,  186—1172. 

Land  Taken  for  School  Purposes—Notice  of  Award.    Where  a 

9  defendant  school  district  seeks  to  defeat  an  appeal  by  a 
landowner  on  the  ground  that  it  was  not  taken  witbin  10 
days  after  notice  of  award  had  been  received  by  him,  the 
burden  is  on  it  to  show  that  the  notice  was  received  by 
him.    Gregory  v.  Kirkham  Cons.  Ind.  Sch.  Dist,  186 — 914. 

Shortage  in  Quantity  of  Land— "More  or  Less."    The  defense 

10  that  a  shortage  of  land  was  known  to  the  plaintiff,  and 
that  the  phrase  "more  or  less"  was  used  with  the  under- 
standing that  it  should  cover  any  existing  discrepancy,  fa 
an  affirmative  one,  which  the  defendant  would  have  the 
burden  of  proving.    Prenosil  v.  Pelton,  186 — 1235. 

Relevancy,  Materiality,  and  Competency. 

Value  of  Automobile  on  Accounting-— Sale  Price  on  Mortgage 

11  Foreclosure.  In  an  action  for  accounting  on  the  rescission 
of  sale  of  automobile,  where  the  automobile  had  been  sold 
at  mortgage  foreclosure  execution  sale  to  satisfy  mortgage 
and  note  which  had  been  given  by  plaintiff  to  defendant 
as  part  of  the  purchase  price,  said  mortgage  having  been 
foreclosed  by  defendant's  assignee,  held  that  the  price  for 
which  the  automobile  was  sold  at  such  sale  was  competent 
evidence  of  its  value.  Conroy  v.  Coughlon  Auto  Co.,  186 — 
671. 

Indefinite  Non-Trade  Terms.     A  vague,  meaningless,  and  non- 
12    trade  term,  employed  in  a  contract,  may  not  be  utilized  as 

a  framework  around  which  to  build  a  contract  by  parol. 

Relchert  v.  Russell  Mot.  Car  Co.,  186—437. 

Reception  of  BvWence— Inadmissible  Unless  Pleaded.     A  city 

18    ordinance  regulating  the  rate  of  speed  of  motor  vehicles 

on  the  streets  of  the  city  held  inadmissible  in  evidence,  be- 
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cause  It  had  not  been  pleaded.    Rowe  r.  United  Com.  Tray. 
Assn.,  196—454. 

Breach  of  Warranty— Statement  of  Agent— Admissibility.    In  a 

14  suit  on  breach  of  warranty  that  swine  sold  were  free  from 
all  infection,  and  had  been  immunized,  where  the  hogs 
had  been  offered  for  sale  at  an  auction,  and  then  had  been 
withdrawn,  and  thereafter  the  plaintiff  purchased  them, 
held  that  evidence  that  the  auctioneer  at  the  sale  offered, 
the  hogs  under  a  guarantee  that  they  had  been  vaccinated, 
and  were  immune  from  cholera,  was  properly  admitted,  as 
tending  to  prove  the  warranty  alleged.  Roenfeld  v.  Poston, 
186—769. 

Nailing  of  Boards  after  Accident.    Evidence  that  boards  on  a 

15  scaffold  were  nailed  shortly  after  decedent  fell  therefrom 
was  admissible  in  corroboration  of  plaintiff's  evidence  that 
they  were  not  nailed  at  the  time  of  the  accident.  Storey 
v.  Mardis  Co.,  186—809. 

Subsequent  Conditions  Not  Admissible.     In  an  action  for  the 

16  death  of  an  employee,  caused  by  falling  from  an  unrailed 
scaffold,  evidence  that  a  railing  was  constructed  thereon 
two  or  three  days  after  the  accident  was' inadmissible. 
Storey  v.  Mardis  Co.,  186—809. 

Declaration  of  Trust — Consideration.    A  note,  taken  back  and 

17  exchanged  for  a  declaration  of  trust,  and  the  details  of  the 
transaction  of  trust,  are  admissible  on  the  issue  of  consid- 
eration, in  an  action  on  a  declaration  of  trust  In  re  Estate 
of  Leigh,  186—931. 

Husband  and  Wife— Alienation  of  Affections — Mental  Attitude. 

18  In  an  alienation  suit,  the  wife  may  testify  directly  to  her 
mental  and  emotional  attitude  toward  her  husband,  and 
causes  producing  the  same.  Therefore,  held  that,  in  such 
an  action  by  the  wife  against  the  husband's  parents,  it  was 
error  to  strike  out  testimony  of  one  of  the  defendants  as 
a  witness  that  she  was  willing,  at  the  time  the  wife  was 

-  taken  from  defendants'  home,  for  her  to  remain.  Stilwell 
v.  Stilwell,  186—177. 
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Carrying  Liquor  in  Suit  Case.    In  a  criminal  prosecution  for 

19  carrying  around,  on  defendant's  person  and  "hi  a  vehicle, 
liquor,  with  intent  to  sell  and  dispose  of  the  same,  the 
fact  that  the  defendant  carried  four  gallons  of  liquor  in  a 
suit  case  is  competent  evidence  on  the  question  of  the  in- 
tent with  which  the  liquor  was  carried.  State  v.  Butler, 
186—1247, 

Declarations. 

x-    Intent.    The  declarations  of  a  party  which  are,  apparently,  ut- 

20  tered  without  conscious  design,  are  preliminary  to  the  do- 
ing of  an  act,  and  are  illustrative  of  his  Intention  in  doing 
said  act,  are  admissible,  when  such  intention  becomes  of 
itself  a  distinct  and  material  fact.  So  held  as  to  declara- 
tions made  just  prior  to  starting  on  a  Journey.  Owens  v. 
Iowa  County,  148—408. 

Hearsay. 

Value  of  Goods.    Evidence  by  witness  as  to  value  of  salvage  of 

21  goods  destroyed  by  fire,  as  to  what  sums  paid  therefor  ap- 
peared in  reports  received  by  him  from  the  factory  to 
which  they  had  been  shipped,  and  in  relation  to  which  he 
made  no  claim  of  personal  knowledge,  was  Incompetent  and 
hearsay.  International  Harv.  Co.  v.  Chicago,  M,  6  SJt  P. 
R.  Co.,  186—86. 

Documentary. 

Contract  for  Sale  of  Land.     The  original  or  preliminary  con- 

22  tract  for  the  sale  of  land  is  not  admissible  for  the  purpose 
of  contradicting  the  truth  of  any  matter  stated  in  the  deed, 
or  changing  or  avoiding  the  legal  effect  of  such  instrument, 
although  it  is  admissible  upon  the  question  of  whether  the 
sale  was  in  gross  or  by  the  acre,  or  where  it  is  sought  to 
reform  a  deed  as  not  embodying  the  real  intent  of  the 
parties  thereto.    Prenosil  v.  Pelton,  186 — 1285. 

■ 

Parol  as  Affecting  Writing. 

Fraud-Induced  Contracts.    While  parol  evidence  is  not  admissl- 
26    ble  to  vary  or  alter  a  statement  of  a  written  contract,  it 
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is  always  admissible  to  prove  fraud  in  the  procurement 
thereof;  but,  if  said  evidence  fails  to  establish  fraud,  ac- 
cident, or  mistake,  the  written  contract  will  be  enforced. 
Good  Roads  Mach.  Go.  v.  Ott,  186—908. 

Fraudulent  Representations.    Where  a  contract  for  purchase  of 

24  machinery  provided  that  "this  order  embodies  the  entire 
understanding  that  it  is  not  subject  to  countermand  and 
is  nqt  affected  by  any  verbal  agreement/'  evidence  Is  not 
excluded  which  tends  to  show  that  a  party  was  induced  to 
sign  the  contract  by  a  fraudulent  representation  on  the 
part  of  the  other  party.  Good  Roads  Mach.  Co.  v.  Ott,  186 — 
908. 

Opinion  Evidence. 

Nonexpert  Witness.    As  a  general  rule,  to  entitle  the  opinion  of 

25  a  nonexpert  witness  that  the  testator  was  of  unsound  mind 
to  any  consideration,  the  witness  must  dlsdlose  the  facts 
upon  which  his  opinion  is  based;  and  where  the  facts  so 
disclosed  are  not  such  as  to  reasonably  support  the  conclusion 
of  unsoundness,  his  opinion  is  without  value,  and  has  no 
tendency  to  rebut  the  usual  presumption  of  sanity.  Mc- 
Elfresh  v.  McElfresh,  186—994. 

Estimates  Not  Binding  on  Jury.    In  an  action  for  damages  for 

26  conversion  of  straw  in  a  stack,  the  jury  was  not  bound  to 
give  exactness  to  any  estimate  as  to  its  value  or  of  the 
quantity,  and  has  the  right  to  fix  upon  any  value  and  ap- 
proximate quantity  within  the  range  of  the  testimony. 
Hollingshead  v.  Watkins,  186—582. 

Speed  of  Vehicle.    One  who  is  In  a  position  to  observe  and  does 

27  observe  the  movement  of  a  vehicle,  and  is  otherwise  com- 
petent, may  give  his  opinion  as  to  the  speed  of  such  ve- 
hicle, even  though  the  position  occupied  by  him  is  such  as 
to  render  his  opinion  of  little  value.  Owens  v.  Iowa  Coun- 
ty, 186—408. 

Non-Expert  Opinion  as  to  Mental  Competency  Confined  to  Facts 

28  Detailed.  A  non-expert  witness  must  base  his  opinion  as 
to  mental  unsoundness  upon  the  facts  in  evidence  previous- 
ly detailed  by  him.     In  re  Estate  of  Bur  gin,  186 — 928. 
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Statements  as  to  Value  of  Insurance.  Statements  that  an  In- 
29  surance  policy  was  a  better  investment  than  buying  a  farm 
or  interurban  railway  stock,  and  that  the  company  could 
loan  money  paid  in  at  6  per  cent,  and  that  it  "worked  and 
lived  on  compound  interest,"  and  that  the  policy  would  be 
a  good  investment,  held  to  be  merely  matters  of  opinion, 
and  ones  on  which  fraud  could  not  be  predicated.  Lynch 
v.  Kerslake,  186—983. 

Weight  and  Sufficiency. 


Preponderance — Jury  Question.  That  the  defendant  has  a  larger 
30  number  of  witnesses  testifying  in  contradiction  to  the  plain- 
tiff does  not  prevent  a  conflict  of  evidence;  and,  while  It 
is  ordinarily  true  that,  where  witnesses  are  of  equal  cred- 
ibility, the  larger  number  should  outweigh  the  smaller, 
still,  there  being  a  conflict,  it  is  a  question  for  the  deter- 
mination of  the  jury,  and  the  credibility  and  the  weight  to 
be  given  to  the  witnesses'  testimony  is  for  the  jury.  Brown 
v.  Martin,  186—664. 

EXECUTION. 

Sale — Grossly  Inadequate  Bid— Duty  of  Sheriff  to  Postpone.    It 

1  is  the  duty  of  the  sheriff,  under  Sec.  4029,  Code,  1897,  if 
there  are  no  bidders  at  an  execution  sale,  and  the  amount 
offered  is  grossly  inadequate,  to  postpone  the  sale.  Glenn 
v.  Miller,  186—1187. 

Sale— Gross  Inadequacy  of  Consideration— Presumption  of  Un- 

2  due  Advantage.  While  mere  inadequacy  of  consideration  is 
not  ordinarily  sufficient  to  invalidate  a  judicial  sale,  other- 
wise fair  and  regular,  yet  the  inadequacy  may  be  so  gross 
as,  in  the  absence  of  explanation,  to  raise  a  presumption 
of  undue  advantage,  and  equity  will  intervene  to  correct 
the  wrong.    Glenn  v.  Miller,  186 — 1187. 

EXECUTORS  AND  ADMINISTRATORS. 

Actions — Costs — Contest  among  Heirs.    Where  a  contest  as  to 
the  shares  of  heirs   of   decedent's   estate  is   between  the 
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heirs,  and  in  no  sense  against  the  administrator  in  his  of- 
ficial capacity,  the  expenses  incurred  by  such  parties  in 
such  litigation  should  not  be  shouldered  onto  the  estate; 
and  an  order  of  the  court  that  attorneys'  fees  in  such  liti- 
gation should  not  be  paid  out  of  the  estate  was  proper.  In 
re  Estate  of  Colburn,  186—590. 


Persons  Entitled— Abandoned  Wife  and  Family— Purchaser  from 
Husband.  Where  a  wife  and  family  have  been  abandoned 
by  the  husband  and  father,  the  wife  may  hold  such  prop- 
erty as  is  exempt  from  execution  under  Section  4008,  Code, 
1897,  as  against  a  purchaser  from  the  husband.  Sections 
3158,  4016,  Code,  1897.     Holdorf  v.  Holdorf,  186—1193. 

FRAUD.  See  Bankruptcy,  2;  Bills  and  Notes,  9;  Con- 
tracts, 6,  7,  8 ;  Corporations,  5,  7 ;  Vendor  and  Pur- 
chaser, 4-6,  12,  13. 

Acts  Constituting — Statement  of  Fact — Endowment  Policy  as  In- 

1  vestment  Policy.  While  the  statement  that  the  defendant 
would  receive  for  his  premiums  an  investment  policy,  and 
not  an  insurance  policy,  was  a  statement  of  fact,  yet  the 
same  could  not  constitute  actionable  fraud,  because  it  was 
true  that  the  endowment  policy,  as  issued,  was  an  investr 
ment  policy,  as  well  as  a  life  insurance  policy.  Lynch  v. 
Kerslake,  186—983. 

Fraudulent    Representations — Evidence — Sufficiency.      Evidence 

2  reviewed,  and  finding  of  trial  court  that  false  representa- 
tions were  not  made  innocently,  through  mistake,  by  sellers 
of  a  banking  business,  sustained.  Dilenbeck  v.  Davis,  186 — 
30. 

Fraudulent  Representations — Opinion  or  Fact — Expressions  as  to 

3  Value.  Ordinary  expressions  as  to  value  will  not  consti- 
tute fraud;  but,  where  they  are  intended  to  be  taken  as  a 
fact,  and  the  parties  do  not  have  an  equal  opportunity  to 
ascertain  their  truth  or  falsity,  then  such  an  opinion  is 
actionable.     Dilenbeck  v.  Davis,  186—30. 

Vol.    186    Ia-92. 
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Fraudulent  Representations — Opinion  or  Fact — Financial  Respon- 

4  Bibility  of  Third  Person.  Statements  as  to  the  solvency  or 
financial  responsibility  of  a  third  person  are  statements 
of  fact,  and  not  a  mere  expression  of  opinion.  Accordingly, 
held  that  representations  of  the  sellers  of  a  bank  that  notes 
held  by  the  bank  were  good,  and  collectible,  were  repre- 
sentations of  facts,  as  distinguished  from  mere  opinions, 
although  the  sellers  had  refused  to  guarantee  the  payment 
of  the  notes.    Dilenbeck  v.  Davis,  186 — 30. 

Acts  Constituting  Fraud — Representing  Facts  Within  Knowledge 

5  — Estoppel.  Sellers  of  a  bank,  having  represented  that 
facts  as  to  the  condition  of  a  bank  were  within  their  knowl- 
edge, cannot  afterwards  say  that  they  had  no  knowledge 
upon  the  subject,  and  that  a  purchaser  who  relied  upon  them 
and  was  deceived  by  their  falsity  should  not  have  been  de- 
ceived.   Dilenbeck  v.  Davis,  186 — 30. 

Fraudulent   Representations — Non-Waiver.     A    provision    In    a 

6  contract  of  sale  of  a  business  that  the  sellers  were  to  be 
relieved  of  all  responsibility  in  connection  with  said  busi- 
ness, and  were  not  to  become  or  be  held  personally  liable 
In  any  manner  whatsoever,  except  as  to  a  certain  note,  was 
not  a  waiver  of  the  right  to  damages  for  fraudulent  repre- 
sentations.    Dilenbeck  v.  Davis,  186 — 30. 

Fraudulent  Representations — Evidence— Notes  Held  by  Bank — 

7  Refusal  to  Guarantee.  That  the  sellers  of  a  banking  business 
refused  to  guarantee  the  payment  of  notes  held  by  the 
bank  would  not  prevent  the  buyer  from  recovering  against 
the  sellers  for  false  representations  as  to  the  responsibility 
of  the  makers  of  the  notes.    Dilenbeck  v.  Davis,  186 — 30. 

Fraudulent  Representations — Remedies — Rescission   or  Damages. 

8  Where  the  sale  of  a  business  was  induced  by  fraudulent 
representations,  the  purchaser  could  either  rescind  the  con- 
tract, or  perform  it  and  recoup  his  damages  for  the  fraud. 
Dilenbeck  v.  Davis,  186—30. 

Fraudulent  Representations— Damages — Value  of  Bank  Stock.    In 

9  an  action  for  fraudulent  misrepresentations  as  to  the  sale  of 
bank  stock,  to  arrive  at  the  damages  there  should  be  taken 
into  consideration  the  character  and  nature  of  the  business 
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and  of  the  assets  and  their  value,  and  the  value  of  the 
business  in  the  condition  in  which  it  actually  was,  and  the 
value  it  would  have  if  it  had  been  as  represented.  Dilen- 
beck  v.  Davis,  186 — 30.  % 

Effect  of  and  Belief  Against— Trust  of  Victim  No  Defense.    A 

10  person  guilty  of  fraud  may  not  be  heard  to  urge  that  his 
victim  ought  to  have  found  him  out  in  time  to  have  pro- 
tected himself  against  the  perpetrating  of  the  wrong  un- 
dertaking.   Ford  v.  Ott,  186—820. 

Effect  of  and  Belief  Against — Essentials  to  Waiver  of  Bight  to 

11  Defend.  Where  the  maker  of  notes  procured  by  the  payee 
through  fraud  paid  interest  on  the  notes  and  part  of  the 
principal  after  the  discovery  of  fraud,  and  told  the  holders 
of  the  notes  that  they  were  good,  and  would  be  paid  at  ma- 
turity, such  conduct  did  not  waive  the  right  to  defend 
against  the  fraud,  as,  to  constitute  a  waiver,  there  must  be 
an  intention  to  relinquish  a  known  right,  and  since  he  did 
not  know  that  the  holders  of  the  notes  did  not  acquire  the 
same  in  good  faith,  there  could  be  no  intention  on  his  part 
to  relinquish  his  rights  against  them.  Ford  v.  Ott,  186 — 
820. 

FRAUDS,  STATUTE  OF. 

Interest  in  Lands— Contract  for  Profits— Oral  Agreement.  Where 

1  the  plaintiff,  as  the  owner  of  land,  made  a  contract  with 
the  defendants  whereby  they  would  procure  a  loan  from  a 
company  for  the  amount  of  an  incumbrance  on  the  land, 
and,  as  security,  plaintiff  was  to  deed  the  land  to  the  com- 
pany, and  plaintiff  and  defendants  were  both  to  have  the 
right  to  negotiate  a  sale,  up  to  the  time  the  loan  was  duo, 
in  which  case  profits  were  to  be  equally  divided,  said  con- 
tract was  not  one  required  to  be  in  writing,  under  Sec.  2918 
and  Sec.  4625,  Subdiv.  4,  Code,  1897,  and  parol  evidence 
was  admissible  to  prove  the  contract.  Brown  v.  Martin, 
186—564. 

Beal   Property,    Etc — Eminent   Domain— Agreement   to   Settle 

2  Damages.  An  agreement  to  settle  damages  to  land  conse- 
quent on  the  construction  of  a  dam  which  overflowed  the 
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land,  is  not  within  the  statute  of  frauds.     Wapslpinicon 
Power  Co.  v.  Waterhouse,  186 — 624. 

«  Operation  and  Effect  of  Statute — Parol  Gift  of  Lands— Possesv 
3  sion.  There  is  not  such  possession  as  required  under  Sees. 
4625  and  4626,  Code,  1897,  to  prove  a  parol  gift  of  land, 
where  the  possession  is  taken  under  and  by  virtue  of  the 
contract  of  gift,  where,  at  the  time  of  and  before  the  alleged 
gift  was  made,  the  donee  had  the  same  character  of  pos- 
session as  she  had  after  that  time.  Runnels  v.  Anderson, 
186—1370. 

FRAUDULENT  CONVEYANCES.     See  Divorce,  14,  15; 
Witnesses,  6. 

Creditor's  Action  to  Set  Aside— Presumptions — Creditor  at  Time 

1  of  Conveyance.  In  an  action  to  subject  to  judgment  of 
grantor's  creditor  property  alleged  to  have  been  conveyed 
to  defraud  creditors,  there  is  no  presumption  of  fraud,  and 
the  burden  of  proqf  is  on  the  plaintiff  to  show  the  fraud 
in  making  the  conveyance,  and  he  must  affirmatively 
show  that  he  was  a  creditor  of  the  grantor's  at  the  time 
of  the  making  of  the  conveyance.  Le  Sell  v.  Mendenhall, 
186—980. 

Family  Relations— Conveyance  to  Debtor's  Father— Presumptions. 

2  A  presumption  of  a  fraudulent  conveyance  is  not  raised  from 
the  fact  that  a  debtor  sold  his  interest  in  a  store  to  his 
father,  although  the  evidence  fails  to  show  whether  or  not 
any  consideration  was  paid.    Gregory  v.  Pierce,  186 — 151. 

GARNISHMENT.     See  Landlord  and  Tenant,  4. 

Answer— Liability  of  Garnishee — Demurrer.  Where  the  answer 
of  a  garnishee  disclosed  liability  in  the  sum  of  $1,000,  less 
a  set-off  of  $440  on  a  note  not  yet  due,  and  pleaded  an 
agreement  with  the  attachment  defendant,  maker  of  the 
note,  that  it  should  be  paid  out  of  the  $1,000  debt,  the  an- 
swer was  sufficient  as  authorizing  the  set-off,  and  there 
was  no  occasion  for,  nor  any  statutory  authority  for,  a  de- 
murrer to  the  answer.    Farmers  Bk.  v.  Johnson*  186—684. 
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GIFTS.     See  Contracts,  2. 

How  Effected— Oral  Gift  of  Land— Delivery  with  Intent  to  Pus 

1  Title  at  Present  Time.  Proof  of  delivery  of  possession  and 
the  holding  of  possession  for  any  length  of  time  after  de- 
livery does  not,  in  and  of  itself,  establish  a  gift.  There 
must  be  shown  an  intent  and  purpose  on  the  part  of  the 
giver  to  make  a  present  gift  and  to  pass  the  title  to  the 
donee  upon  delivery  of  possession,  followed  by  such  deliv- 
ery in  pursuance  of  that  purpose  and  intent.  Hagerty  v. 
Hagerty,  136— 1329/ 

Evidence— Burden  of  Proof— Essential  Elements^-Olear,  Satis- 

2  factory,  and  Conclusive  Showing.  The  burden  of  proof  to 
establish  an  oral  gift  of  land  is  on  the  donee,  to  prove  by 
clear,  satisfactory,  and  conclusive  showing  all  the  elements 
essential  to  a  consummated  gift.  Hagerty  v.  Hagerty,  186 
—1329.  " 

How  Effected — Evidence — Nature  of  Proof.    The  elements  suf- 

3  ficient  to  a  gift  may  be  shown  by  facts  and  circumstances, 
as  well  as  by  direct  testimony.  Hagerty  v.  Hagerty,  186 — 
1329. 

r 

How  Effected — Sufficiency  of  Evidence — Oral  Gifts— Occupancy 

4  and  Improvements  by  Donee.  Where  one  delivered  the  pos- 
session of  land  to  his  son,  with  the  express  purpose  of  pass- 
ing the  title  to  him,  by  gift,  and  the  son  took  possession  of 
the  property  in  reliance  upon  that  express  purpose,  and 
made  suitable  improvements  upon  the  land  in  reliance 
thereon,  occupying  it  until  his  death  under  that  supposi- 
tion, the  title  passed  to  him,  even  though  there  was  no 
conveyance  in  writing;  and  upon  his  death,  his  heirs  can 
quiet  title  against  the  donor.  Hagerty  v.  Hagerty,  186 — 
1329. 

Beview— Sufficiency  of  Evidence — Oral  Gift  of  Land.    Evidence 

5  reviewed;  and  held  that  an  oral  gift  of  land  had  been  made 
by  a  father  to  his  son,  and  that  the  finding  of  the  court  to 
the  contrary  was  not  supported  by  the  evidence.  Hagerty 
v.  Hagerty,  186—1329. 


I 
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How  Effected— -Necessity  of  Delivery.    To  make  a  gift  effectual, 

6  the  thing  which  is  the  subject-matter  of  the  gift  must  be 
delivered  in  execution  of  the  gift,  and  there  must  be  not 
only  intent  and  purpose  to  give  and  to  pass  title,  but  there 
must  be  a  delivery,  in  pursuance  of  that  purpose  and  in- 
tent.   Runnels  v.  Anderson,  186 — 1370. 

* 

Requisites — Evidence— Burden  of  Proof.    The  burden  of  proof 

7  is  on  one  who  asserts  a  gift  to  prove  all  the  essential  ele- 
ments to  consummate  the  gift,  and  this  evidence  must  be 
clear,  satisfactory,  and  conclusive.  Runnels  y.  Anderson, 
186—1370. 

Requisites— Evidence.    Proof  of  gift  must  be  Independent  of  the 

8  mere  act  of  occupancy  for  any  number  of  years,  where  one 
relies  upon  a  gift  for  his  title,  and  it  must  be  shown  that 
the  possession  was  given  and  taken  in  pursuance  of  and  in 
reliance  on  the  gift,  with  the  knowledge  and  consent  of 
the  giver.    Runnels  v.  Anderson,  186 — 1370. 

Evidence.     Evidence  reviewed,  and  held  insufficient  to  show 

9  that  a  mother  had  made  a  gift  of  property  to  her  son.  Vorse 
v.  Vorse,  186—1091. 

GRAND  JUST. 

Qualifications — Formation  or  Expression  of  Opinion,  A  grand 
juror  is  Incompetent  who  declares  in  the  most  positive 
manner  that  he  has  formed  and  expressed  a  positive  opin- 
ion  as  to  the  merits  of  the  case,  and  still  has  such  opin- 
ion, and  who  has  previously  served  as  a  member  of  a  grand 
jury  which  returned  an  abortive  indictment  against  the 
defendant,  though  he  also  states  that  he  can  proceed  with- 
out any  feeling  or  bias  against  the  accused.  State  v.  Har- 
ris, 186—627. 

GUARANTY.     See  Partnership,  2. 

HIGHWAYS. 

Establishment— Public  Ownership  of  Land.    Evidence  reviewed, 
1    and  held  sufficient  to  sustain  a  finding  that  land  either 
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was  a  part  of  highway,  having  been  acquired  by  prescrip- 
tion, or  was  owned  by  the  public,  as  being  below  the  high- 
water  mark  of  a  navigable  river.  Schick  v.  West  Dav. 
Imp.  Co.,  186—6. 

Establishment— Damages.     Evidence  reviewed,  and  held,  in  an 

2  action  to  enjoin  the  board  of  supervisors  and  auditor  of  a 
county  from  opening  a  highway  through  plaintiff's  land 
without  paying  him  compensation,  that  the  plaintiff,  through 
his  attorney,  filed  a  claim  for  damages  therefor  with  the 
county  auditor.    Dowler  v.  Madison  County,  186 — 675. 

Vacation— Non-Jurisdictional  Matters.    Neither  the  giving  of  a 

3  "bond  nor  the  appointment  of  a  commissioner,  in  proceed- 
ings for  highway  vacation,  is  mandatory.  Heery  v.  Rob- 
erts, 186 — 61. 

Vacation.    All  inquiry  into  the  question  whether  a  landowner 

4  has,  at  some  time,  estopped  himself  to  deny  the  existence 
of  a  certain  highway  becomes  wholly  Immaterial,  in  a  pro- 
ceeding in  which  the  landowner  predicates  his  right  on  a 
legal  vacation,  subsequent  to  the  alleged  estoppel.  Heery 
v.  Roberts,  186—61. 

Vacation— Damages— Access   to   Land— Intermeddler.     A   land- 

5  owner  cannot  claim  damages  for  the  vacation  of  a  highway, 
except  where,  by  reason  of  the  highway's  being  adjacent  to 
his  land,  to  which  he  has  no  other  convenient  means  of  ac- 
cess, he  suffers  by  the  vacation  special  damages,  separate 
and  distinct  from  those  of  the  general  public.  Where  he 
has  such  damages,  he  is  entitled  to  notice  of  the  vacation, 
and  can  contest  want  of  notice  and  the  validity  of  the  va- 
cation; but  a  mere  intermeddler  vrtthout  interest  cannot 
do  so.    Heery  v.  Roberts,  186—61. 

Omission  of  All  Notice.    A  vacation  of  a  highway  will  not  be 

6  declared  invalid  because  no  notice,  either  actual  or  con- 
structive, was  had,  when,  on  the  face  of  the  record,  peti- 
tioners are  the  only  persons  entitled  to  notice.  If  someone 
else  was  entitled  to  notice,  he  who  attacks  the  vacation 
must  so  show.    Heery  v.  Roberts,  186 — 61. 
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Refused  Vacation  Followed  by  Subsequent  Petition.    The  dis- 

7  missal  of  one  petition  for  vacation  of  a  highway  in  no  man- 
ner lessens  the  jurisdiction  of  the  board  to  entertain  a  sub- 
sequent petition  for  the  vacation  of  the  same  highway. 
Heery  v.  Roberts,  186 — 61. 

Discontinuance — Method  of  Establishment.    An  allegation  of  a 

8  petition  to  enjoin  the  closing  of  the  alleged  highway  that 
there  was,  at  a  certain  time,  a  public  highway  opened  and 
traveled,  was  on  the  theory  that  the  alleged  highway  was 
made  a  highway  by  establishment  by  the  board  of  snppr- 
visors,  and  excluded  the  idea  of  the  creation  of  the  high- 
way by  dedication,  prescription,  or  adverse  possession. 
Long  v.  Wilson,  186 — 834. 

Discontinuance — Absence  of  Dedication  or  Acceptance.    Evidence 

9  reviewed,  in  a  suit  to  enjoin  the  closing  of  a  highway,  and 
held  Insufficient  to  show  a  dedication  by  the  owner  or  an 
acceptance  of  the  highway,  if  it  could  be  deemed  to  hare 
been  dedicated  by  the  owner.    Long  v.  Wilson,  186 — 834. 

Discontinuance  —  Presumptions  —  Adverse     Possession  —  Notice. 

10  Where  the  original  use  of  a  highway  was  permissive,  and 
entirely  in  harmony  with  a  nonpermanent  easement,  no 
presumption  is  raised  that  long-continued  use  or  posses- 
sion was  under  a  claim  of  adverse  right,  unless  express 
notice  of  the  use  was  given,  as  required  under  Sec  3004, 
Code,  1897.    Long  v.  Wilson,  186—834. 

Inapplicable  Statute  Requiring  Care.     The  statutory  provision 

11  that  the  driver  of  an  automobile  shall  so  prudently  drive 
his  car  as  not  to  injure  the  person  and  property  of  another, 
has  no  application  to  the  driver  who  is,  himself,  the  injured 
party;  but  the  giving  of  an  instruction  when  not  thus  ap- 
plicable is  harmless,  because  the  law,  irrespective  of  stat- 
ute, would  demand  practically  the  same  degree  of  care  on 
the  part  of  the  driver  for  his  own  protection.  Owens  v. 
Iowa  County,  186—408. 

HOMESTEAD. 

Acquisition    and    Establishment— Pre-Existing    Liabilities— Evi- 
1    dence.     Evidence  reviewed,  in  creditor's  suit  to  subject  a 
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homestead  to  lien  of  claim,  and  held  sufficient  to  sustain 
finding  of  trial  court  that  acquisition  of  the  homestead  (a) 
antedated  the  accrual  of  claim,  and  (b)  was  not  subject  to 
lien  of  claim.    Rutledge  v.  Wright,  186—777. 

m 

Acquisition  and  Establishment— Legal  Title — Occupancy— Extent 
2  of  Interest.  It  is  not  essential  to  the  acquisition  of  a  home- 
stead that  the  claimant  have  a  complete  legal  title,  although 
it  is  essential  that  he  have  a  sufficient  title  to  Justify  oc- 
cupancy on  a  claim  of  homestead;  and  the  limitations  un- 
der Section  2978,  Code  Supp.,  1913,  as  to  area  and  value, 
are  such  that,  if  his  title  be  imperfect  or  incomplete,  he 
may  acquire  the  homestead  right  within  the  statutory  limit 
of  such  date,  and  may  thereafter  perfect  or  complete  his 
title,  or  Improve  or  add  to  its  value,  and  the  date  of  its 
acquisition  is  not  affected  thereby.  Rutledge  v.  Wright, 
18&— 777. 


HOUSE  OF  ILL  FAME.       See  Nuisances,  2-4. 

HUSBAND  AND  WIFE.  See  Exemptions;  Master  and 
Servant,  13-15;  Negligence,  10;  Receivers,  1; 
Wills,  16. 

Mutual  Bights,  Duties,  Etc.— Interference  of  Children  In  Family 

1  Management.  The  wife  has  the  first  place  in  the  home,  so 
far  as  the  management  and  control  are  concerned;  and 
where  the  conduct  of  the  children  is  such  as  to  interfere 
with  her  sovereignty  over  the  home,  it  is  the  husband's 
duty,  when  appealed  to,  to  recognize  such  right,  and  to 
speak  in  her  behalf,  and  to  secure  her  that  recognition. 
Fagan  v.  Pagan,  186—1279. 

Alienation  of  Affections — Immateriality  of   Testimony.     Testi- 

2  mony  of  a  third  person  that  he  had  talked  with  the  hus- 
band as  to  his  conduct  towards  his  wife,  and  as  to  what 
sort  of  a  girl  she  was,  and  that  she  was  a  nice  and  pleasant 
little  lady,  there  being  no  showing  that  the  defendants  in 
the  alienation  suit  had  anything  to  do  witlji  the  witness' 
going  to  the  husband,  did  not  in  any  degree  tend  to  prove 
that  the  defendants  did  anything  towards  promoting  the 


1466  Index,  Vol.  186. 

Husband  and  Wife  Continued  ro  Injunction 

continuance  of  the  marital  relation,  or  to  bring  about  proper 
*      treatment  of  the  wife  by  the  husband.     Stilwell  v.  Stil- 
well. 186—177. 
« 
Alienation  of  Affections— Immaterial  Testimony.    Where,  in  an 

3  action  by  the  wife  against  the  parents  of  her  husband  for 
the  alienation  of  his  affections,  one  of  the  defendants  had 
testified  to  having  told  the  wife  that  rumor  accused  her  of 
unchastity,  and  that  the  husband  had  said  it  was  a  lie,  an 
explanation  by  the  witness  why  she  told  the  matter  would 
not  tend  to  show  that  the  witness  was  making  an  effort  with 
either  the  husband  or  the  wife  to  induce  either  or  both  of 
them  to  continue  the  marital  relations.  Stilwell  v.  Stilwell, 
186—177. 

Alienation  of  Affections— Grounds — Design  and  Malice.    There 

4  can  be  no  recovery  by  the  wife  against  the  parents  of  her 
husband  for  the  alienation  of  his  affections  unless  they 
designed  and  intended  to  effect  an  alienation  and  separa- 
tion, and  what  they  did  in  furtherance  of  this  design  ac- 
complished the  alienation  and  separation;  and  malice  must 
be  shown.  The  parents  are  within  their  rights  in  giving 
advice  to  their  children,  even  after  the  marriage  of  the 
children,  and  if  the  advice,  being  merely  indiscreet,  tends 
to  promote  an  estrangement,  the  parents  are  within  their 
rights  in  giving  such  advice,  unless  prompted  by  malice. 
Stilwell  v.  Stilwell,  186—177. 

m 

Alienation   of   Affections — Circumstantial   Evidence — Nature   of 

5  Proof.  An  alienation  suit  can  be  established  by  circum- 
stantial evidence,  by  facts  that  do  not  make  the  whole 
case,  aided  by  just  inferences  from  these  facts  in  combina- 
tion with  others.    Stilwell  v.  Stilwell,  186—177. 

Alienation  of  Affections — Sufficiency  of  Evidence.    Evidence  re- 

6  viewed,  and  held  sufficient  to  sustain  a  verdict  of  the  jury 
in  favor  of  a  wife  against  the  parents  of  her  husband  for 
alienation  of  affections.    Stilwell  v.  Stilwell,  186 — 177. 

INFANTS.     See  Negligence,  10. 

INJUNCTION.     See  Appeal  and  Error,  64;    Waters  and 
Watercourses,  1,  2,  4. 
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INSANE  PERSONS.      See  Trial,  23 ;  Wills,  3-7,  9. 

Mental  Capacity— Normal  Mind.  For  the  purposes  of  the  law, 
a  "normal  mind"  is  one  which,  in  strength  and  capacity, 
ranks  reasonably  well  with  the  average  of  the  great  body 
of  men  and  women  who  make  up  organized  human  society, 
and  by  common  consent  are  recognized  as  sane  and  com- 
petent to  perform  the  ordinary  duties  and  assume  the  ordi- 
nary responsibilities  of  life;  and  the  special  protection  of 
the  law  is  for  those  individuals  who  fall  so  far  below  the 
average  in  mental  strength  that  the  statutes  which  are 
found  reasonably  sufficient  for  the  community  in  general 
do  not  afford  them  an  adequate  shield  against  outrage. 
State  v.  Haner,  1*6— 1259. 

INSURANCE.     See  Master  and  Servant,  22,  24,  25,  27. 

Construction  and  Operation  op  Policy. 

Province  of  Court.    An  instruction  to  the  jury  that,  in  constru- 

1  ing  a  policy  of  insurance,  the  law  gives  that  interpretation 
most  favorable  to  plaintiff,  and,  if  there  be  any  doubt  or 
ambiguity  in  an  insurance  policy,  it  is  to  be  resolved  in  the 
insured's  favor,  held  erroneous;  as  it  is  for  the  court  to 
pass  upon  the  construction  of  an  instrument  only  where 
the  question  is  purely  one  of  construction  or  interpretation, 
to  be  decided  from  the  terms  themselves,  although  the 
meaning  and  intent  of  the  parties  in  the  use  of  certain 
ambiguous  or  uncertain  terms  may  be  a  question  for  the 
determination  of  the  Jury.  Rowe  v.  United  Com.  Trav. 
Assn.,  186—454. 

Most  Favorable  to  Insured.    A  stipulation  or  exception  to  a  pol- 

2  icy  of  insurance  emanating  from  the  Insurer  is,  when  capa- 
ble of  two  meanings,  to  be  construed  in  favor  of  the  in- 
sured, and  the  terms  of  such  an  exception  are  to  be  con- 
strued most  strongly  against  the  insurer.  Robinson  v. 
Hawkeye  Com.  Men's  Assn.,  186 — 759. 

Premiums,  Dubs,  and  Assessments. 

Waiver  of  Prompt  Payment.    An  insured  may  not  claim  that  the 

3  insurer  has  waived  the  prompt  payment  of  assessments 
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when  his  default,  if  any,  occurred  immediately  after  he 
had  been  specifically  notified  that  promptness  would  be  in- 
sisted on.     Malone  v.  Grand  Lodge,  A.  O.  U.  W.,  186 — 374. 

Forfeiture  of  Policy. 

Failure  to  Apply  Excess  Assessment.    A  forfeiture  may  not  be 

4  declared  for  nonpayment  of  an  assessment,  when  the  in- 
surer" has  an  unapplied  assessment  in  his  possession.  Ma- 
lone v.  Grand  Lodge,  A.  O.  U.  W.,  186—874. 

Befusal  to  Beceive  Assessment.    A  forfeiture  may  not  be  declared 

5  when  the  Insured  offers  to  pay  an  assessment,  and  such 
offer  is  refused,  on  the  mistaken  assumption  by  the  insurer 
that  the  insured  is  in  default  in  the  payment  of  a  prior  as- 
sessment.   Malone  v.  Grand  Lodge,  A.  O.  U.  W.,  186 — 874. 

Action  on  Policy. 

Loan  Agreement  Need  Not  Be  Attached.    An  agreement  between 

6  an  insured  and  an  insurer  for  a  loan  on  a  policy,  which 
loan  in  no  wise  affects  the  validity  of  the  policy,  though 
entered  Into  when  the  policy  is  executed,  is  not  an  "applica- 
tion or  representation,"  within  the  meaning  of  Sec.  1819, 
Code,  1897,  and  is  pleadable  though  not  attached  to  the 
policy.    Long  v.  Northwestern  Nat.  Life  Ins.  Co.,  186 — 369. 

Affirmative  Defenses — Burden  on  Insurer.    The  burden  of  prov- 

7  Ing  affirmative  defenses  in  the  nature  of  an  exception,  re- 
lieving Insurer  from  liability,  is  on  the  Insurer.  Robinson 
v.  Hawkeye  Com.  Men's  Assn.,  186 — 759. 

Statements  of  Agent.    Where  the  application  signed  by  the  de- 

8  fendant,  ihe  contents  of  which  were  known  to  him  before 
signing,  was  clearly  an  application  for  the  very  policy  which 
he  received,  he  cannot  be  heard  to  say  that  he  was  deceived 
by  anything  the  plaintiff  said,  touching  the  obligation  which 
the  company  would  assume  to  him  as  consideration  for  his 
premium  note.    Lynch  v.  Kerslake,  186 — 98S. 

Agreement  with  Agent.    Evidence  reviewed,  in  an  action  on  an 

9  insurance  premium  note,  and  held  insufficient  to  show  that 
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the  insurance  agent  had  agreed  that  the  insured  should  have 
three  months  to  consult  another  policyholder,  to  ascertain 
the  truth  of  certain  representations,  and  as  to  whether,  in 
the  judgment  of  such  policyholder,  the  insurance  was  a 
good  investment.    Lynch  v.  Kerslake,  186 — 983. 

Mutual  Benefit  Insurance.  < 

Surplus  Fund— Suit  to  Cancel  Amendments  to  Articles — Burden 
10  of  Proof.  In  a  suit  in  equity  to  cancel  an  amendment  of 
its  articles  of  incorporation,  adopted  by  the  membership  of 
a  mutual  benefit  association,  creating  a  surplus  fund  out 
of  Interest  accruing  on  the  reserve  fund,  and  authorizing 
the  payment  of  taxes  and  state  fees  out  of  the  surplus  fund, 
the  burden  was  upon  the  policyholder  to  negative  the  as- 
sociation's power  to  do  so.  Pyle  v.  National  L.  Assn.,  186 
—766. 

Surplus  Fund — Amendment  of  Articles  of  Incorporation.  A  mu- 
ll tual  life  assessment  company,  whose  articles  provided  full 
power  of  future  amendment,  and  provided  for  the  main- 
tenance of  a  reserve  fund,  a  surplus,  and  an  emergency 
fund,  intended  as  a  source  for  the  payments  of  death  losses 
after  the  exhaustion  of  the  benefit  and  other  funds,  had 
power  to  adopt  an  amendment '  to  its  articles,  creating  a 
new  surplus  fund  out  of  the  Interest  accruing  upon  the  re- 
serve fund,  and  authorizing  the  payment  of  taxes  and  state 
fees  out  of  the  surplus  fund;  as,  under  Section  1821,  Code, 
1897,  taxes  may  be  paid  from  any  surplus  or  emergency  fund 
of  such  an  association,  and  the  so-called  reserve  fund  was, 
in  fact,  either  a  surplus  or  an  emergency  fund.  Pyle  v. 
National  L.  Assn.,  186—756. 

Accident  Insuhance. 

Voluntary  Exposure  to  Danger — "Accidental  Means" — Driving 
12  Motor  Oar  at  Unsafe  Bate.  The  driving  of  a  motor  car  at 
a  high,  unsafe  rate  of  speed,  or  in  a  manner  to  justly  con- 
vict the  Insured  of  negligence,  does  not,  as  a  matter  of 
law,  deprive  the  disaster  which  he  suffered,  from  the  break- 
ing of  a  wheel  or  from  something  other  than  a  rate  of 
speed,  of  Its  accidental  character,  nor  does  It  conclusively 
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negative  a  finding  that  his  injury  was  occasioned  by  ac- 
cidental means;  and  where  an  injury  to  a  person  results, 
in  some  greater  or  less  degree,  from  his  own  acta,  and  it 
may  fairly  be  found  that  such  result  is  one  which  he  did 
not  and  could  not  reasonably  have  anticipated,  and  did  not 
intend  to  produce,  it  is  an  accident,  and  is  caused  by  acci- 
dental means,  within  the  meaning  of  an  accident  policy. 
Rowe  v.  United  Com.  Trav.  Assn.,  186 — 454. 

Accidental  Death— Sufficiency  of  Evidence.    Evidence  reviewed, 

13  and  held  sufficient  to  go  to  the  jury  upon  the  question  of  the 
accidental  death  of  the  insured,  in  an  action  upon  an  ac- 
cident policy.    Rowe  ▼.  United  Com.  Trav.  Assn.,  186—454. 

Intentional  Act— Accidental  Means.    An  accidental  act,  not  per 

14  8e  dangerous,  and  not  intended  or  expected  to  be  attended 
with  injurious  results  to  the  actor,  may,  by  some  unfore- 
seen, unexpected,  or  unusual  contingency,  become  the  acci- 
dental means  of  injury  to  the  actor;  and  it  does  not  nec- 
essarily follow  that,  if  Injury  or  death  is  the  result  of  a 
man's  intentional  act,  it  is  not  an  accident,  within  the  mean- 
ing of  an  accident  policy.  Rowe  v.  United  Com.  Trav. 
Assn.,  186—454. 

Defense— Burden  of  Proof— Voluntary  Exposure.    In  an  action 

15  upon  an  accident  policy,  the  burden  of  proof  is  upon  the 
insurer  to  establish,  by  a  preponderance  of  evidence,  its 
defense  that  the  death  of  the  Insured  was  the  result  of  hifl 
voluntary  exposure  to  danger;  and  this  proof  is  not  satisfied 
by  showing  that  the  deceased  was  negligent  merely,  .or 
that,  but  for  his  negligence,  he  would  not  have  been  in- 
jured. He  must  have  known  and  appreciated  the  danger, 
or  the  risk  must  have  been  so  apparent  that,  as  an  ordi- 
narily reasonable  man,  he  must  be  held  to  have  known  and 
appreciated  it,  and  with  that  knowledge  have  intentionally 
taken  the  risk;  and  the  act  which  brings  him  into  danger 
may  be  voluntary,  yet  'the  exposure  be  involuntary.  Rowe 
v.  United  Com.  Trav.  Assn.,  186 — 454. 

Sufficiency  of  Evidence— Voluntary  Exposure  to  Danger.    Evi- 

16  dence  reviewed,  and  held  sufficient  to  go  to  the  jury  as  to 
whether  the  death  of  the  insured  resulted  from  his  vol- 
untary exposure  to  danger,  so  as  to  have  avoided  the  con- 
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tract  of  insurance.    Rowe  v.  United  Com.  Tray.  Assn.,  186 
—454. 

Question  for  Jury— Violation  of  Law.    Evidence  reviewed,  in  an 

17  action  upon  an  accident  policy,  and  held  that,  on  an  issue 
as  to  whether  the  death  of  the  insured  was  the  result  of 
his  violation  of  law,  the  insurer  was  entitled  to  have  the 
matter  submitted  to  the  jury,  with  proper  instructions,  and 
that  the  court  erred  in  refusing  to  submit  the  same.  Rowe 
v.  United  Com.  Trav.  Assn.,  186—454. 

Construction   of   Policy— Violation  of  Law — Speed  Law   with- 

18  in  Prohibition  of  Policy.  The  provisions  of  Sections  1571- 
ml9,  1571-m22,  and  1571-m27,  Code  Supplement,  1913,  lim- 
iting the  speed  of  motor  vehicles,  are  a  law,  within  the 
meaning  of  the  provisions  of  an  accident  policy  that  it 
should  not  extend  to  or  cover  any  death,  disability,  or  loss 
resulting  from  the  violation  of  any  law.  Rowe  v.  United 
Com.  Trav.  Assn.,  186—454. 

Speed  of  Automobile— Violation  of  Law— Proximate  Cause.    A 

19  mere  high  rate  •  of  speed,  as  not  per  se  a  violation  of  Sec- 
tions 1571-ml9  and  1571-m20,  Code  Supplement,  1918,  and 
speed  in  excess  of  the  specified  limit,  constitute  only  pre- 
sumptive evidence  of  want  of  due  care;  and  to  prevent  re- 
covery upon  an  accident  insurance  policy  which  excludes 
the  insurer  from  liability,  for  death  resulting  from  viola- 
tion of  law?  it  must  be  shown,  in  addition  to  such  violation, 
that  the  death  of  the  insured  was  caused  by  such  violation. 
Rowe  v.  United  Com.  Trav.  Assn.,  186 — 454. 

"Injury  Intentionally  Inflicted"   Defined.     The  words  "inten- 

20  tionaUy  inflicted  injury,"  in  an  accident  insurance  policy, 
construed  to  mean  "an  injury  specifically  intended  to  cause 
the  Injury  done;"  and  held  that,  under  accident  policy 
having  such  a  provision,  recovery  could  be  had  for  the  death 
of  the  insured,  caused  by  being  struck  by  a  brick  thrown 
by  another  person  with  intent  to  injure,  but  with  no  intent 
to  kill  insured.  Robinson  v.  Hawkeye  Com.  Men's  Assn., 
186—759. 

Presumption— Death  from  External,  Visible  Injury.  Where  death 

21  is  shown  to  have  resulted  from  an  external,  visible  injury, 
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the  presumption  obtains  that  it  was  accidental,  and  not 
intentionally  inflicted,  either  by  the  insured  or  by  another 
person.    Robinson  v.  Hawkeye  Com.  Men's  Assil,  186— -759. 


n 


In  Any  Degree"  under  the  Influence  of  Intoxicating  Liquors. 
22  Under  a  provision  in  an  accident  insurance  policy  that  there 
would  be  no  liability  for  an  accident  while  insured  was  Mi» 
any  degree  under  the  influence  of  intoxicating  liquors,"  it 
is  not  a  defense  to  show  that  insured  had  been  drinking  to 
considerable  extent,  or  that  he  was  in  some  degree  under 
the  influence  of  intoxicating  liquors,  but  it  must  be  shown 
that  he  was  intoxicated  in  a  substantial  degree.  Robinson 
v.  Hawkeye  Com.  Men's  Assn.,  186 — 759. 

INTEREST. 

Bank  Deposits — Unauthorized  Payment.  Interest  is  not  charge- 
able against  a  bank  on  an  ordinary  deposit  of  money  until 
payment  has  been  demanded  and  refused;  but  where  the 
deposit  has  been  wrongfully  paid  out  to  an  unauthorized 
person,  or  wrongfully  appropriated  or  converted  by  the 
bank,  interest  may  be  recovered.  Tesene  v.  Iowa  State 
Bk.,  186—1385. 

INTERSTATE  COMMERCE.     See  Carriers. 
INTERURBAN  RAILROADS.      See  Railroads,  3-9. 

INTOXICATING  LIQUORS.      See  Constitutional  Law,  2. 

Criminal  Prosecutions— Possession  of  Liquor—- Presumptions.    In 

1  a  prosecution  for  carrying  liquors  on  defendant's  person 
or  in  a  suit  case,  with  intent  to  sell  and  dispose  of  the  same 
by  gift  or  otherwise,  the  finding  of  liquor  in  a  suit  case 
carried  by  defendant  established,  prima  facie,  under  Sec. 
2427,  Code,  1897,  that  the  defendant  kept  such  liquors  in 
his  possession  with  Intent  to  violate  the  law.  State  v. 
Butler,  186—1247. 

Criminal  Prosecutions — Excessive  Sentence.    Evidence  reviewed, 

2  in  a  prosecution  for  unlawfully  keeping  intoxicating  liq- 
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uors  with  intent  to  sell  or  give  the  same  away,  and'  held 
that' a  sentence  of  imprisonment  in  the  county  Jail  for  9 
months,  and,  in  addition,  a  fine  of  $200  and  costs,  and,  in 
default  of  the  payment  of  the  fine,  further  imprisonment 
for  the  period  of  60  days,  was  excessive,  and  should  be  re- 
duced to  a  fine  of  $300,  or  90  days,  and  the  payment  of  costs. 
State  v.  Butler,  186—1247. 

.Search  Warrant  Proceedings— Appeal  by  State.    An  appeal  by 

3  the  State  from  a  judgment  against  it  in  a  proceeding  for 
condemnation  of  liquors,  under  Sec.  2,  Ch.  322,  37th  G.  A* 
was  sufficiently  perfected  where  written  notice  of  appeal 
was  stamped  as  filed  by  the  justice  on  the  day  of  the  judg- 
ment, but  prior  to  the  entry  of  the  judgment  upon  the 
docket,  the  delivery  thereof  to  the  justice  being  the  equiv- 
alent of  an  oral  notice  of  appeal,  which  fact  is  required,  to 
be  entered  on  the  docket  by  the  justice.  State  v.  Taggart, 
186—247. 

4 

JUDGMENT.     See  Witnesses,  6. 

Time  of  Taking  Effect.    Ordinarily,  a  decree,  if  held  for  a  few 

1  days  or  longer,  will,  when  entered,  relate  back  to  the  date 
of  the  decision,  where  the  rights  of  no  innocent  third  per- 
sons intervene.    Matson  v.  Matson,  186 — 607. 

Void  Judgment.    Judgments,  or  orders  in  the  nature  thereof, 

2  which  are  wholly  void  may  be  attacked  (a)  directly  by  ap- 
peal, or  (b)  collaterally,  in  any  proceeding  and  at  any  time 
when  any  right  is  asserted  under  such  so-called  judgment. 
So  held  as  to  the  vacation  of  a  highway.  Heery  v.  Roberts, 
186—61. 

Opening  or  Vacating—- Default — Burden  of  Proof.    The  burden  of 
3    proof  is  on  one  moving  to  set  aside  a  default  Judgment,  to 

prove  existence  of  facts  on  which  he  relies.     McCabe  v. 

Fluckinger,  186—1351. 

Not  Necessary  on  Casji  Tender.    No  judgment  is  necessary  on  an 

4  accepted  unconditional  cash  tender.  Emery  ft  Go.  v.  Chi- 
cago, B.  ft  Q.  R.  Co.,  186—1156. 

Conclusiveness  of  Adjudication— Stipulation  in  Lower  Court    A 

5  solemn  recital  in  the  degree  of  the  court  that  certain  facts 
Vol.   186   !▲. — 93. 
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were  admitted  in  open  court,  and  an  agreement  made,  lim- 
iting the  range  of  the  trial,  makes  a  prlma-facie  case  on 
appeal,  because  the  presumption  is  that  the  decree  states 
the  truth;  and,  without  relief  obtained  in  the  trial  court 
from  said  stipulation,  a  state  of  facts  differing  from  the 
stipulation  may  not  be  shown  on  appeal.    Bales  t.  Murray, 

186—649. 

• 

LANDLORD  AND  TENANT. 

Tender  of  Sent  by  Third  Party.    A  written  offer  by  one  who  is 

1  not  a  party  to  a  lease,  and  who  repudiates  all  responsi- 
bility thereon,  to  pay,  on  his  own  behalf,  the  amount  of 
rent  then  due,  in  full  discharge  of  the  lease,  is  no  impedi- 
ment to  the  landlord  to  proceed  against  the  tenant  by  way 
of  landlord's  attachment  to  collect  such  matured  rent.  San- 
sone  v.  Crocker,  186 — 1. 

Priority  of  Lien  on  Crops  and  Increase  of  Stock.    A  landlord's 

2  lien  on  crops  grown  upon  the  demised  premises,  and  on 
the  increase  of  stock  after  the  stock  is  taken  upon  the  said 
premises,  is  superior  to  a  chattel  mortgage  executed  prior 
to  the  commencement  of  the  rent  term.  Dilenbeck  v.  Se- 
curity Sav.  Bank,  186—308. 

Bent— Lien— Prior   Chattel  Mortgage.     The  mere   bringing  of 

3  mortgaged  property  upon  leased  premises,  and  thereby 
within  the  operation  of  the  lease,  does  not  make  the  land- 
lord a  subsequent  Incumbrancer  for  value,  so  that  he  can 
claim  a  priority  of  his  lien  over  the  purchase-money  mort- 
gage, on  the  ground  that  the  property  was  brought  upon 
the  leased  premises  before  the  filing  of  the  mortgage  for 
record.    Barrett  v.  Martzahn,  186 — 548. 

Bent — Lien — Garnishment  of  Proceeds  of  Sale.    A  landlord  ao- 

4  quires  no  right  to  the  proceeds  of  a  sale  of  tenant's  prop- 
erty by  garnishment  on  a  clerk  of  the  public  sale,  under  a 
landlord's  attachment,  before  the  sale  takes  place,  although 
he  might  have  attached  the  property  sold.  Barrett  v.  Marb- 
zahn,  186 — 548. 

LAW  OF  THE  ROAD.      See  Highways,  11 ;    Insurance, 
18,  19;   Negligence,  1,  2. 
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LICENSES.     See  Cemeteries. 

Public  Places— Revocable  License — Acquiescence  of  City  Offi- 
cers. A  claim  of  irrevocable  right  in  a  street  or  public  place 
cannot  be  predicated  upon  the  ground  alone  that  some  of 
the  city  officers  saw  improvements  in  the  course  of  con- 
struction and  did  not  forbid  them.  Crawford  v.  City  of 
Winterset,  186—297. 

LIMITATION  OF  ACTIONS,  See  Remainders,  1; 
Schools  and  School  Districts,  3,  4;  Waters  and 
Watercourses,  4. 

Seal  Property— Reversion  of  School  Land — Bar  of  Statute  in  10 

1  years.  Where  a  school  district  went  into'  possession  of  land 
under  a  deed  providing  that  it  should  revert  to  the  grantor 
when  used  for  other  than  school  purposes,  the  right  of  the 
grantor  or  his  successor  to  bring  an  action  to  compel  the 
district  to  reconvey  would,  under  Section  3447,  Code  Supp., 
1913,  be  barred  within  10  years  after  the  district  had  ceased 
to  use  said  land  for  school  purposes,  such  an  action  being 
one  for  the  "recovery  of  real  property,"  within  that  statute. 
School  Dist  Twp.  v.  Hanson,  186 — 1314. 

Beal  Property-— Pleading.    While  it  is  true  that,  under  Section 

2  4182,  Code,  1897,  an  action  for  recovery  of  real  property 
should  be  by  ordinary  proceedings,  yet,  upon  a  ruling  on 
a  demurrer  to  an  answer  which  sets  up  the  statute  of  lim* 
itations,  under  Section  3447,  Code  Supp.,  1913,  it  is  imma- 
terial that  the  petition  in  the  suit  was  filed  in  equity.  School 
Dist.  Twp.  v.  Hanson,  186 — 1314. 

Disabilities,  etc. — Laches.    All  statutes  of  limitation  are  based 

3  on  the  theory  of  laches,  and  no  laches  can  be  imputed  to 
one  who  has  no  remedy  or  right  of  action.  Ward  v.  Mere- 
dith, 1S6—1108. 

LOTTERIES. 

Definition.    The  term  "lottery"  has  been  defined  by  the  courts 
1    as  a  scheme  for  a  division  or  distribution  of  property  or 
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money  by  chance  or  by  any  game  of  hazard,  or  a  species  of 
game  among  persons  who  have  paid  or  agreed  to  pay  a 
valuable  consideration  for  the  chance  to  obtain  a  prize; 
and  authorities  uniformly  agree  that  the  three  elements 
necessary  to  constitute  a  lottery  are  a  consideration,  the 
element  of  chance,  and  a  prize.  Brenard  Mfg.  Co.  v.  Jessup 
ft  Barrett  Co.,  186—872. 

Elements — Sufficiency  of  Evidence.  Evidence  reviewed,  and 
2  held  that  a  contract  under  which  a  defendant  gave  notes 
for  a  piano  player  and  for  other  merchandise,  to  be  used 
in  a  trade  extension  campaign,  and  In  which  no  monetary 
consideration  was  paid  by  the  contestants,  did  not  provide 
for  the  distribution  of  prizes  in  a  manner  constituting  a 
lottery,  within  Sec.  28,  Art.  8,  Iowa  Const.,  and  Sec.  6000, 
Code,  1897,  and  therefore  was  not  void.  Brenard  Mfg.  Co. 
v.  Jessup  &•  Barrett  Co.,  186—872.  ' 

MASTER  AND  SERVANT.      See  Appeal  and  Error,  52 ; 
Carriers,  9;    Negligence,  12. 

Duties  and  Liabilities  op  Master. 

Safe  Place  to  Work — Construction  of  Scaffold.    The  master  may 

1  furnish  the  material  and  confer  upon  the  employees  the 
duty  of  constructing  their  own  staging  and  scaffolding,  as 
the  same  becomes  necessary  in  the  progress  of  the  work, 
and  In  such  case,  negligent  construction  is  not  to  be  Im- 
puted to  him,  as  between  him  and  the  constructing  em- 
ployees or  their  fellow  servants;  but  where  the  master 
causes  a  scaffold  to  be  erected  by  workmen  other  than  those 
who  are  to  use  the  same,  he  thereby  undertakes  to  furnish 
a  ready-made  scaffold  as  a  place  of  work,  and  assumes  the 
duty  of  seeing  that  it  Is  reasonably  safe.  Storey  v.  Mardls 
Co.,  186 — 809. 

Safe  Place  to  Work— Absence  of  Railing  on  Scaffolding.    In  an 

2  action  for  the  death  of  an  employee,  caused  by  falling  from 
a  scaffold,  whether  the  absence  of  a  railing  on  the  scaffold 
constituted  negligence  on  the  part  of  the  employer  held  a 
question  for  the  Jury.    Storey  v.  Mardls  Co.,  186—809. 
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Place  for  Work— Servant  Making  Own  Place.    The  rule  that* 

3  where  the  work  Itself  creates  the  danger  which  resulted  In 
injury  to  the  servant,  the  master  is  not  liable,  has  no  ap- 
plication where  the  employee  was  injured  by  stepping  into 
a  well  concealed  beneath  a  door  which  he  was  helping  to 
remove  from  a  floor,  in  preparing  to  lay  cement  upon  the 
floor.    Warner  v.  Spalding  A  Kearns,  186 — 137. 

Place  for  Work— Inspection— Premises  Owned  by  Another.    The 

4  duty  of  the  master  to  Inspect  or  to  ascertain  whether  hid- 
den dangers  are  present  in  the  place  where  the  servant  is 
directed  to  work,  is  precisely  the  same,  whether  the  master 
owns  the  place  in  which  the  servant  is  working,  or  it  is 
owned  by  another.  Warner  v.  Spalding  A  Kearns,  186 — 
137. 

Place  for  Work— Reliance  of  Servant  on  Master's  Oare.   A  serv- 

5  ant  has  the  right  to  assume  that  the  master  has  ascertained 
that  the  working  place  is  safe,  and,  when  directed  by  the 
master  to  clear  a  floor  of  refuse,  is  not  required  to  inspect 
the  premises,  and  is  not  authorized  to  make  a  preliminary 

1  search  to  ascertain  whether  he  may,  in  safety,  obey  the 

direction.    Warner  v.  Spalding  A  Kearns,  186 — 137. 

Master's  Duty  as  to  Safe  Place— Applies  as  to  Hidden  Dangers. 

6  The  master  is  under  the  duty  to  furnish  an  employee  a 
reasonably  safe  working  place,  and  he  is  bound  to  take 
reasonable  care  to  have  the  place  in  which  he  directs  his 
servant  to  work,  reasonably  safe  for  the  doing  of  the  work, 
and  free  from  latent  and  hidden  dangers;  and,  as  regarding 
this  duty,  the  employee  and  employer  do  not  stand  on  an 
equal  footing.  There  is  no  duty  on  the  part  of  the  servant 
of  inspection  as  to  such  dangers,  and  he  does  not  assume 
the  risk  consequent  upon  the  failure  of  the  master  to  dis- 
charge such  duty.    Warner  v.  Spalding  A  Kearns,  186 — 137. 

Employer's  Liability  for  Hidden  Dangers — Knowledge  and  Duty 

7  to  Know.  An  employer  may  be  liable  as  to  hidden  or  latent 
defects,  though  he  lack  actual  knowledge  thereof,  if  there 
be  a  duty  to  obtain  the  knowledge.  Being  ignorant  may  be 
equivalent  to  knowledge,  if  a  proper  inquiry  would  have 
procured  information  of  the  latent  defect  Warner  v. 
Spalding  A  Kearns,  186 — 137. 
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Place  for  Work— Degree  of  Care  Required—Ordinary  Gate  8unV 

8  dent  as  to  Latent  Defects.  The  employer  has  performed 
his  duty  If  he  has  used  ordinary  and  reasonable  care  to 
ascertain  whether  the  working  place  is  free  from  hidden 
dangers,  and  such  ordinary  care  does  not  involve  the  an- 
ticipation of  every  possible  contingency  which  may  hap- 
pen. He  is  not  liable  where  the  defect  was  so  secret,  so 
latent,  or  so  occult  as  not  to  be  apparent  on  inspection  or 
visible  on  examination.  Warner  v.  Spalding  ft  Kearns,  186 
— 1W. 

Assumption  of  Bisk. 

» 

Evidence.     Evidence   reviewed,   and   held   that  the   employee 

9  of  a  building  contractor  did  not,  as  a  matter  of  law,  as- 
sume the  risk  of  Injury  from  a  concealed  well  in  a  floor, 
covered  by  a  door  which  he  was  directed  to  move.  Warner 
v.  Spalding  ft  Kearns,  186 — 187. 

Safe  Place  to  Work.    An  employee  does  not  assume  the  risk 

10  arising  out  of  the  employer's  negligence  in  failing  to  fur- 
nish a  scaffold,  as  such  defense  has  been  abolished  by  stat- 
ute In  this  state.    Storey  v.  Mardis  Co.,  186 — 809. 

Workmen's  Compensation  Act. 

"Casual  Employee."    One  is  a  "casual  employee,"  within  the 

11  exception  of  the  Workmen's  Compensation  Act,  where,  after 
finishing  a  job  of  shingling  a  house,  and  while  engaged  on 
a  job  for  another  employer,  he  reported  to  his  first  em- 
ployer that  the  chimney  on  said  house  needed  a  little  ce- 
ment, which  he  would  put  on  for  nothing,  if  his  employer 
would  get  the  cement,  and  left  the  other  employment  tem- 
porarily, and  was  Injured  in  coming  down  from  the  work 
of  putting  on  the  cement.    Bedard  v.  Sweinhart,  186 — 655. 

Jurisdiction  of  Court— Certiorari.    The  decision  of  the  industrial 

12  commissioner  and  the  arbitration  committee,  under  Sec 
2477-m33,  Code  Supp.,  1913,  on  the  fact  controversy,  is  re- 
viewable in  the  district  court  by  certiorari,  though  no  Ju- 
risdictional question  is  involved.  Black  D.  G.  Oo.  v.  Iowa 
Ind.  Com.,  186—657. 
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Dependency— Desertion.     Under   Sec.   2477-ml6    (c)    (1),  Code 

13  Supp.,  1913,  providing  that  the  surviving  spouse  shall  be 
conclusively  presumed  to  be  wholly  dependent  upon  a  de- 
ceased employee,  unless  it  be  shown  that  the  survivor  will- 
fully deserted  the  deceased,  without  fault  on  the  part  of 
the  deceased,  there  must,  in  order  to  constitute  desertion 
under  said  statute,  be  cessation  of  the  marriage  relation, 
the  intent  to  desert,  and  the  absence  of  consent  or  mis- 
conduct of  the  party  alleged  to  have  been  deserted.  Black 
D.  G.  Co.  v.  Iowa  Ind.  Com.,  18ft— 657. 

Desertion  by  Wife — Sufficiency  of  Evidence.    Evidence  reviewed, 

14  and  held  insufficient  to  show  that  the  wife  claiming  com- 
pensation for  the  death  of  her  husband  had  deserted  him, 
within  the  meaning  of  Sec  2477-ml6  (c)  (1),  Code  Supp., 
1913.    Black  D.  G.  Co.  v.  Iowa  Ind.  Com.,  186—657. 

Desertion  by  Wife— Evidence.    If  a  husband  is  not  able  to  pay 

15  his  debts  and  support  his  family,  the  wife  may,  without 
her  husband's  consent,  earn  wages  to  help  support  herself 
and  children,  without  being  charged  with  desertion  under 
Sec.  2477-ml6  (c)  (1),  Code  Supp.,  1913.  Black  D.  G.  Co.  v. 
Iowa  Ind.  Com.,  186 — 657. 

Appeals.    Procedure  for  the  taking  of  appeals  is  governed  by 

16  Sec.  17,  Ch.  270,  Acts  of  the  37th  G.  A.,  even  as  to  injuries 
occurring  prior  to  July  1,  1917.  Rish  v.  Iowa  Portland  Ce- 
ment Co.,  186—443. 

Injury  "Arising  Out  of"  Employment.    An  injury  to  a  servant 

17  who  is,  at  the  time,  in  the  course  of  his  employment,  "arUes 
out  of  his  employment  when  it  reveals  some  causal  con- 
nection with  the  general  conditions  existing  on  the  master's 
premises,  even  though  such  conditions  do  not  generally 
exist  in  the  particular  place  of  work  assigned  to  the  serv- 
ant, and  even  though,  at  the  precise  time  of  injury,  the 
servant  is  performing  an  unnecessary  but  non-prohibited 
act  personal  to  himself,  i.  e.,  lighting  a  cigarette.  Rish 
v.  Iowa  Portland  Cement  Co.,  186—443. 

"In  the  Course  of  Employment."     A  workman  who,  being  on 

19    the  master's  premises,  is  in  the  act  of  approaching  his  work 

bench  for  the  purpose  of  entering  upon  his  daily  task,  is 
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"in  the  course  of  his  employment"    Rish  v.  Iowa  Portland 
Cement  Co.,  186—443. 

Findings  of  Fact  on  Appeal.  The  court  will  not  disturb  a  non- 
19  fraudulent  finding  of  fact  by  the  industrial  commissioner, 
but  will  set  aside  an  order  or  decree  of  such  commissioner 
when  the  facts  so  found  are  insufficient  to  support  or  war- 
rant such  an  order  or  decree.  Rish  v.  Iowa  Portland  Ce- 
ment Co.,  186—443. 

Review  by  Commissioner — "Date  of  Award."    Section  17,  Chap- 

20  ter  270,  Acts  37th  G.  A.,  superseded  Section  2477-m29,  Code 
Supplement,  1913,  in  so  far  as  said  Section  17  fixes  the  time 
within  which  claims  for  review  must  be  filed  with  the  com- 
missioner as  being  within  five  days  from  the  date  of  the 
award,  and  said  "date  of  award"  is  the  date  of  the  filing 
of  the  award  of  the  arbitrators  with  the  commissioner. 
Herbig  v.  Walton  Auto  Co.,  186—923. 

Review  by  Courts.    The  district  court  may  confirm  or  set  aside 

21  the  order  of  the  industrial  commissioner  made  under  the 
Workmen's  Compensation  Act,  if  it  finds  that  he  has  erred 
in  one  or  more  of  the  particulars  designated  by  Chapter 
270,  Acts  37th  G.  A.;  but  the  Supreme  Court  is  limited  in 
.its  review  on  appeal  to  questions  decided  by  the  lower 
court.    Herbig  v.  Walton  Auto  Co.,  186 — 923. 

Insurance — Liability  of  Insurer.    The  only  liability  of  an  insurer 

22  under  the  Workmen's  Compensation  Act,  Sees.  2477-m4^ 
2477-m47,  Code  Supp.,  1913,  is  that  there  shall  be  assured 
the  payment  of  compensation  "under  this  act,1'  and  that 
the  insurer  shall  be  bound  by  every  agreement,  award,  or 
judgment  rendered  against  the  insured.  Kratz  v.  Holland 
Inn,  186—963. 

Attorney's  Lien— Employer's  Liability).    The  Workmen's  Com- 

23  pensation  Act  does  not  create  or  impose  upon  the  employer 
any  liability  to  the  attorney  of  his  employee,  and,  to  have 
a  lien  against  such  employer,  under  Sec.  321,  Code,  1897, 
the  amount  of  the  same  must  be  approved  in  writing  by  a 
judge  of  a  court  of  record,  or  by  the  Iowa  Industrial  com- 
missioner; and  where  the  claim  of  the  injured  employee 
was  settled  without  suit,  and,  at  the  time  of  the  payment 
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therefor,  the  attorney  had  not  acquired  any  lien*  he  oould 
not  thereafter  acquire  one.  Krats  v.  Holland  Inn,  186— 
963. 

Attorney's  Lien— Notice  to  Insurer.   No  notice  having  been  gty- 

24  en  to  the  Insurer  of  an  employer  of  an  attorney's  Hen*  un- 
der Sec.  321,  Code,  1897,  providing  that  the  Hen  should 
date  only  from  the  time  of  giving  notice  In  writing  to  the 
adverse  party,  there  was  no  notice  to  the  Insurer  by  the 
giving  of  such  a  notice  to  the  employer;  and  the  provision 
of  Sec.  2477-m47,  Code  Supp.,  1913,  by  which  the  Insurer 
is  bound  by  the  knowledge  and  notice  possessed  by  the 
employer,  and  jurisdiction  of  the  employer  Is  jurisdiction  of 
the  insurer,,  does  not  apply,  as  it  is  limited  to  the  binding 
effect  upon  the  insurer  of  the  liability  established  against 
the  employer  in  favor  of  the  employee  under  the  Compen- 
sation Act;  and  the  judgment  obtained  by  the  attorney  for 
his  services  was  not  a  judgment  or  award  In  favor  of  the 
employee,  and  therefore  did  not  relate  to  any  liability  Im- 
posed by  the  Compensation  Act  Kratz  v.  Holland  Inn,  186 
—963. 

Befusal  to  Insure  Liability— Rejection  of  Act.    The  provision  of 

25  the  Workmen's  Compensation  Act  that  an  employer  who 
neglects  to  comply  with  Section  2477-m41,  Code  Supp.,  1918, 
by  taking  out  liability  insurance,  shall  be  "liable  under 
Part  I  of  this  act,"  construed,  and  held  to  mean  that  one 
so  falling  is  not  under  the  provisions  of  the  Compensation 
Act,  and  that  the  failure  of  the  employer  to  take  out  in- 
surance, as  provided  under  the  law,  has  the  same  force  and 
effect  as  the  rejection  of  the  law  by  the  employer.  Elks 
v.  Conn,  186 — 48. 

Purpose  of  Act— Benefit  of  Employee.    The  Workmen's  Compen- 

26  sation  Act  is  for  the  benefit  of  the  employee.  Elks  v. 
Conn,  186 — 48. 

Intent  of  Act— Failure  of  Employer  to  Insure  Liability  Sejects 

27  the  Act.  Sections  2477-m41  and  2477-m49,  Code  Supp.,  1918, 
of  the  Workmen's  Compensation  Act,  discussed  and  con- 
strued; and  held  that  it  was  the  intent  of  the  law  that  a 
failure  of  the  employer  to  insure  his  liability  would  de- 
prive him  of  the  rights  and  defenses  provided  in  the  act, 
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and  that,  by  bo  failing  to  insure,  ho  is  not  only  presumed 
not  to  have  accepted  the  act,  but  is  deprived  of  all  benefits 
of  the  act.    Elks  v.  Conn,  196—48. 

Employee  Hot  Engaged  in  Interstate  Commerce.  A  freight  con- 
28  ductor  on  a  railway,  employed  on  a  line  entirely  within 
the  state,  who  had  placed  a  car  engaged  in  Interstate 
commerce  out  of  his  train  upon  a  transfer  track,  and  then 
had  taken  his  train  to  the  railway  yards,  where  It  was 
placed  on  the  siding,  and  the  caboose  and  motor  were  un- 
coupled and  taken  to  the  yard  office,  where  he  boarded  the 
caboose,  and  who  was  thereafter  killed  by  falling  from  the 
platform  of  the  caboose,  while  taking  it  and  the  motor  to 
the  barns,  held  not  to  have  been  engaged  in  interstate  com- 
merce at  the  time  of  his  injury,  and  to  have  been  within 
the  scope  of  the  Iowa  Workmen's  Compensation  Act.  (Sec 
2477-m  et  aeq.t  Code  Supp.,  1918.)  Smith  v.  Interurban  R. 
Co.,  186—1045. 

MECHANICS'  LIENS. 


Bight  to  Hen—Right  of  Subcontractor.  Sec.  8098,  Code  Supp., 
1  1913,  providing  for  the  lien  of  the  subcontractor,  declares 
that  nothing  therein  "shall  be  construed  to  require  the 
owner  to  pay  a  greater  amount  or  at  an  earlier  date  than 
is  provided  in  his  contract  with  the  principal  contractor;" 
and  where  there  is  nothing  due  to  the  principal  contractor, 
because  of  his  failure  to  complete  the  building,  a  subcon- 
tractor furnishing  material  is  not  entitled  to  a  lien.  Kaw- 
neer  Mfg.  Co.  v.  Renfro  ft  Lewis,  186 — 1344. 


Right  to  Lien— Collapse  of  Bunding  before  Completion.  Where, 
2  under  a  contract  for  the  erection  of  a  building,  the  con* 
tractors  undertook  to  furnish  and  deliver  all  materials  and 
pay  all  labor  and  perform  and  oversee  the  construction  of 
the  building,  and,  upon  completion  according  to  plans  and 
specifications,  were  to  receive  the  agreed  compensation,  and 
the  building  collapsed  and  was  ruined  before  its  comple- 
tion, neither  the  contractor  nor  the  subcontractor  was  en- 
titled to  a  mechanics'  Hen  thereon,  nor  to  recover  from  the 
owner.    Kawneer  Mfg.  Co.  v.  Renfro  ft  Lewis,  186 — 1844. 


Index,  Vol.  186.  1483 

Mechanics'  Libns  Continued  to  Motor  Vbhiclis 

Bight  to  Idea— Owner  Excused  by  Negligence  of  Contractor.  In 
3  an  action  by  a  subcontractor  to  enforce  a  mechanics'  lien 
on  a  building,  where  the  contract  provided  that  payment 
was  to  be  made  only  upon  completion  of  the  building  ac- 
cording to  plans  and  specifications,  and  the  terms  were  not 
complied  with,  by  reason  of  the  collapse  of  the  building,  proof 
of  the  contractor's  negligence,  and  the  consequent  destruc- 
tion of  the  building,  was  material  only  as  showing  that  the 
destruction  was  not  the  owner's  fault  Kawneer  Mfg.  Co. 
v.  Renfro  &  Lewis,  186—1344. 

m 

MORTGAGES      See  Chattel  Mortgages. 


Nature  and  Bequisites— Absolute  Deed— Evidence.   The  same  de- 

1  gree  of  evidence  is  required,  whether  It  is  the  grantor  or 
the  grantee  that  asks  that  an  absolute  deed  be  declared  a 
mortgage.    Holman  v.  Mason  City  Auto  Co.,  186—704. 

Absolute  Deed — Evidence— Value  of  Property  Greater  than  Debt. 

2  Where  property  conveyed  by  deed  is  worth  a  great  deal 
more  than  a  debt  which  it  is  claimed  to  have  satisfied,  It 
furnishes  strong  evidence  that  a  mortgage,  rather  than  a 
deed,  was  intended.  Holman  v.  Mason  City  Auto  Co.,  186— 
704. 

Nature  and   Requisites— Absolute  Deed— Insufficiency  of  Bvl- 

3  denee.  Evidence  reviewed,  and  held  not  to  support  finding 
that  an  absolute  deed  was  not  intended  as  a  mortgage. 
Holman  v.  Mason  City  Auto  Co.,  186—704. 

Bights  and  Liabilities  of  Parties— Sale  of  Mortgaged  Property 

4  — Accounting.  A  lender,  sustaining  the  relation  of  a  mort- 
gagee to  a  borrower,  having  sold  the  mortgaged  property, 
will  be  held  to  account  for  the  value  thereof  as  a  mort- 
gagee in  possession.    Gilbert  v.  Clark  ft  Co.,  186 — 904. 

MOTOR  VEHICLES.     See  Highways,  11 ;  Insurance,  12- 
19 ;  Negligence,  10,  11 ;  Railroads,  10. 
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MUNICIPAL  CORPORATIONS.  See  Appeal  and  Erbor, 
49,  50;  Cemeteries;  Licenses;  Navigable  Wa- 
ters, 5. 

Civil  Service   Ck>inmis8ion—Jurisdi<toon— Suspension   of  Police- 

1  man— Rules  and  Charges.  The  civil  service  commission  of 
the  city  of  Des  Moines  has  jurisdiction,  under  Section 
1056-a32,  Code  Suppl.  Supp.,  1915,  to  hear,  against  a  police 
officer,  charges  made  under  rules  formulated  by  the  city 
council,  where  the  chief  of  police  suspended  the  officer  and 

«.  made  a  report  of  the  charges  and  suspension  to  the  super- 
intendent of  public  safety,  who  formally  approved  it  in 
writing  and  forwarded  it  to  the  commission,  which  report 
was  filed  with  the  clerk  of  the  commissioners.  Mohr  v. 
Civil  Service  Com.,  186—240. 

Civil  Service  Commission— Procedure— Iiiberal  Construction.     A 

2  liberal  construction  should  be  given  to  Ch.  48,  Acts  32  G. 
A.,  and  acts  amendatory  thereto,  providing  for  a  civil  serv- 
ice commission  and  for  the  suspension  and  discharge  of 
officers  guilty  of  misconduct,  and  the  said  law  and  the  rules 
and  regulations  adopted  thereunder  should  not  be  construed 
with  that  technical  exactness  which  the  law  exacts  in  pro- 
cedure in  courts  of  record.  Mohr  v.  Civil  Service  Com., 
186—240. 

Streets   and  Alleys— Negligence— Sufficiency  of  Evidence— Un- 

3  guarded  Ditch.  Evidence  reviewed,,  and  held  that,  where 
plaintiff's  bull,  which  was  being  driven  along  the  street, 
fell  into  an  open  and  unguarded  ditch,  which  had  been 
excavated  for  a  sewer,  the  question  whether  the  defendant 
was  negligent  was  for  the  jury.  Johnson  v.  City  of  Deni- 
son,  186—949. 

* 

Streets  and  Alleys — Negligence— Proximate  Cause— Excavation 

4  on  Streets.  Where  plaintiff's  bull,  which  was  being  driven 
along  the  street,  stepped  upon  a  scraper,  and  slipped  into 
an  open  excavation  left  unguarded  in  a  street  open  for 
travel,  held  that  the  proximate  cause  of  the  injury  was  the 
unguarded  excavation.  Johnson  v.  City  of  Denison,  186 — 
949. 
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MUNICIPAL  COUBT.  See  Officers. 

NAVIGABLE  WATERS.      See  Highways,  1. 

Lands  muter  Water— Ownership  of  State.    Riparian  owners  on 

1  a  non-navigable  stream  take  to  the  thread  thereof,  and  on 
navigable  streams,  to  the  high-water  mark,  and  the  beds 
of  navigable  streams  belong  to  the  state.  Shorten  v.  Des 
Moines  Blec.  Co.,  186 — 469. 

Lands  under  Water— Ownership  of  Bed  Matter  of  Local  Law. 

2  Whether  title  to  the  beds  of  navigable  streams  is  in  the 
state,  or  belongs  to  the  riparian  owners  to  the  thread 
thereof,  is  a  matter  of  local  law,  to  be  determined  by  each 
state  for  itself.    Shortell  v.  Des  Moines  Blec.  Co.,  186 — 469. 

Navigability— Navigable  as  Far  as  Concerns  Ownership  of  Bed. 

3  The  Supreme  Court  and  several  of  the  state  legislatures 
having  treated  the  title  to  the  bed  of  the  Des  Moines  River 
above  and  below  the  Raccoon  as  In  the  state,  that  river 
will,  for  the  purpose  of  fixing  the  ownership  of  the  bed 
thereof  and  the  rights  of  the  riparian  owners,  be  held  nav- 
igable, though  it  may  be  that  it  will  never  be  used  as  a 
waterway  for  commercial  purposes,  and  that  it  should  not 
be  classed  as  a  part  of  the  navigable  waters  of  the  United 
States  under  the  numerous  acts  of  Congress  relating  to  such 
waters.  Section  2900-a28,  Code  Supplement,  1913;  28  G.  A., 
Ch.  179;  29  G.  A.,  Ch.  210;  33  G.  A.,  Ch.  66.  Shortell  v. 
Des  Moines  Elec.  Co.,  186—469. 

Dams— Bight  to  Maintain— Not  Unlawful  Obstruction.    Where, 

4  for  60  years  or  more,  a  dam  had  been  maintained,  and,  by 
Ch.  179,  28  G.  A.,  the  paramount  right  of  the  owner  to 
maintain  the  same  was  recognized,  the  dam  should  not 
be  treated  as  an  unlawful  obstruction,  in  a  suit  by  riparian 
owners  to  enjoin  the  reconstruction  of  a  portion  thereof 
which  was  washed  out,  and  the  maintenance  of  the  same 
across  the  river.  Shortell  v.  Des  Moines  Elec.  Co.,  186 — 
469. 

Control— Bed  and  Banks  of  Navigable  Streams.    The  state  may 

5  exercise  control  over  the  bed  and  banks  of  navigable  streams 


U86  Index,  Vol.  186. 

Navigable  Waters  Continued  to  Ncoxiobncb 

and  improve  the  same,  subject  only  to  the  superior  rights 
of  Congress  to  control  their  navigation  so  far  as  the  same 
may  be  necessary  for  the  regulation  of  interstate  commerce, 
and  to  the  superior  jurisdiction  of  Congress,  and  the  state 
may  confer  upon  a  municipal  corporation  traversed  by  a 
navigable  stream  the  jurisdiction  to  improve  its  bed  in  any 
way  not  inconsistent  with  the  rights  of  the  public  Shorten 
v.  Des  Moines  Elec.  Co.,  186—469. 

Nuisances — Dams — Sufficiency  of  Evidence.  Evidence  reviewed, 
6  and  held  insufficient  to  show  that  a  public  nuisance  was 
created  by  a  dam  across  the  Des  Moines  River,  in  a  suit  by 
riparian  owners  to  enjoin  the  reconstruction  of  a  portion 
thereof  and  the  maintenance  of  the  same.  Shorten  v.  Des 
Moines  Blec.  Co.,  186—469. 

NEGLIGENCE.  See  Animals,  4;  Appeal  and  Error,  62; 
Insurance,  15 ;  Master  and  Servant  ;  Railroads,  10 ; 
Teial,  18, 19. 

Personal  Conduct  in  General. 


Allowable  Speed  of  Automobile.    The  operator  of  an  automobile 

1  is  not  necessarily  guilty  of  negligence  per  «e  by  failing  to 
have  the  automobile  under  such  control  that  he  can  stop 
it  within  the  distance  that  he  can  plainly  see  obstructions 
ahead  of  him.  So  held  where  the  operator,  in  the  nighttime, 
drove  into  a  washout  in  the  public  highway.  Owens  v. 
Iowa  County,  186—408. 

Negligence  Per  Be  of  Automobile  Driver.    Evidence  reviewed, 

2  and  held  not  to  show  negligence  per  se  in  the  driver  of  an 
automobile  in  driving  into  a  washout  in  a  public  highway. 
Owens  v.  Iowa  County,  186 — 408. 

Condition  and  Use  of  Land,  Buildings,  etc. 

Trespassers.    The  only  duty  an  owner  of  premises  owes  to  a 

3  trespasser  thereon  is  not  to  injure  him  willfully  or  wan* 
tonly,  and  to  use  reasonable  care,  after  his  presence  on  the 
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premises  becomes  known,  to  avoid  Injuring  him.    Davis  v. 
Malvern  L.  ft  P.  Co.,  186—884. 

Bare  Licensee — Non-Liability  for  Injury.    One  upon  premises 

4  by  the  sufferance  or  acquiescence  of  the  owner  is  a  bare 
licensee,  and  there  is  no  obligation  on  the  owner's  part  to 
keep  the  premises  in  safe  condition  for  the  licensee's  use. 
Davis  v.  Malvern  L.  ft  P.  Co.,  186—884. 

Attractive  Nuisances.    An  electric  power  pole  and  wires  and  a 

5  fence  of  ten  strands  of  barbed  wire  around  the  same  are 
not  agencies  or  instrumentalities  reasonably  calculated  or 
likely  to  attract  small  children,  and  are  not  attractive 
agencies,  such  as  to  make  the  owner  of  the  premises  liable 
for  the  death  of  a  child  who  climbed  on  the  fence  and 
reached  over  and  touched  one  of  the  electric  wires.  Davis 
v.  Malvern  L.  ft  P.  Co.,  186—884. 

Proximate  Cause. 

Insufficient  Equipment  of  Street  Can.    Evidence  reviewed,  in  an 

6  action  for  injuries  to  a  pedestrian  who  was  run  over  after 
he  fell  in  front  of  a  street  car,  and  held  sufficient  to  sus- 
tain a  finding  that  the  failure  to  have  the  car  equipped  with 
an  appropriate  fender,  and  with  an  appliance  for  the  use 
of  sand,  was  the  proximate  cause  of  his  injuries.  Arnold 
v.  Fort  Dodge,  D.  M.  ft  S.  R.  Co.,  186 — 538. 

Jury  Question  on  Conflicting  Evidence.    A  jury  question  on  the 

7  issue  of  proximate  cause  is  necessarily  presented  (a)  by 
evidence  which  would  clearly  justify  the  jury  in  finding 
that  the  acts  and  omissions  of  the  defendant  were  the  prox- 
imate cause,  and  (b)  by  conflicting  evidence  as  to  whether 
the  plaintiff's  acts  were  such  proximate  cause.  So  held 
where  the  defendant  was  clearly  negligent  in  not  informing 
a  train  crew  that  a  crippled  engine  was  preceding  them, 

.  while  the  evidence  was  in  conflict  on  the  question  whether 
the  conductor  of  the  crippled  train  deliberately  omitted  to 
back-flag  his  train,  or  assumed  that  the  brakeman  had  per- 
formed his  duty  to  so  flag.  Eley  v.  Chicago  O.  W.  R.  Co., 
186—812.  ' 
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Contributory  Nbgligbncb. 

Doubt  as  to  Safety  ./folrttff**    Doubt  in  the  mind  of  the  de- 

8  cedent  whether  a  bridge  would  carry  the  load  he  was  at- 
tempting to  take  across  was  but  one  factor  bearing  on  his 
contributory  negligence,  the  ultimate  question  being  wheth- 
er, including  that  doubt,  he  aeted  as  an  ordinarily  careful 
and  prudent  person  in  attempting  to  cross.  McDermott  ▼. 
Ida  County,  186—736. 

When  Not  a  Defense.    Principle  recognized  that  contributory 

9  negligence  on  the  part  of  an  employee  of  a  railway  (while 
engaged  in  the  operation  of  a  railway)  is  not  a  defense. 
(Sec.  2071,  Code  Supp.,  1913.)  Eley  v.  Chicago  G.  W.  R. 
Co.,  186—312. 

Imputed  Negligence. 

Automobiles  for  Family  Purposes.     A  husband  and  wife  who 

10  maintain  an  automobile  for  family  purposes,  the  husband 
as  owner,  and  the  wife  and  other  members  of  the  family 
as  users  thereof,  are  both  personally  liable  for  the  negli- 
gence of  a  minor  member  of  the  family  in  operating  the 
machine,  under  the  personal  control  of  the  wife,  and  for  a 
family  purpose:  the  husband,  because  he  has  constituted 
the  driver  his  agent;  the  wife,  because  she  is,  along  with 
the  driver,  engaged  in  a  common  enterprise,  with  the  driver 
under  her  control.     Collinson  v.  Cutter,  186 — 276. 

Evidence. 

Condition  of  Thing  after  an  Accident.    Evidence  of  the  defective 

11  condition  of  the  brakes  of  an  automobile  immediately  after 
an  accident  is  admissible  as  having  some  bearing  on  the 
question  whether  they  were  defective  immediately  before 
the  accident,  whether  the  driver  knew  of  such  defective 
condition,  and  whether  he  was  guilty  of  contributory  neg- 
ligence.   Owens  v.  Iowa  County,  186—408. 

Trial. 

Waiving  Master's  Negligence  as  Matter  of  Law.    A  railroad  en- 

12  gineer,  a*  a  matter  of  Jaw,  waives  the  negligence  of  his 
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master  when,  dally,  for  three  years,  said  engineer  operates 
his  engine.  In  the  daytime,  past  a  concrete  abutment  which, 
at  all  times,  he  fully  knows  was  negligently  constructed  so 
.  perilously  close  to  the  track  as  to  endanger  the  life  of  any- 
one who,  while  the  engine  was  In  motion,  might  even 
slightly  lean  from  the  engine  cab,  and  who  continues  In 
such  employment  without  complaint  or  promise  of  better- 
ment.   Taylor  v.  Chicago,  R.  I.  &  P.  R.  Co.,  186 — 506. 

Instructions— degree  of  Oare,  etc.  Instructions  as  to  the  degree 
18  of  care  required  in  the  maintenance  of  a  gate  to  an  ele- 
vator, and  as  to  the  necessity  of  notice,  express  or  implied, 
of  the  defective  condition  thereof,  reviewed,  and  held  to 
fully  protect  the  defendant.  Noyes  v.  Des  Moines  Club, 
186—878. 

NEGOTIABLE  INSTRUMENTS.      Bee  Bills  and  Notes. 

NEWSPAPERS.     See  Contracts,  1. 

p 

NEW  TRIAL.     See  Appeal  and  Error,  11,  37,  45 ;   Trial, 

36,  37. 


Discretion  of  Court. 

Conflicting  Verdicts.    Where  the  Jury,  in  an  action  on  a  dls- 

1  honored  check,  returned  a  general  verdict  of  $105.80,  and 
also,  in  answer  to  a  special  interrogatory,  stated  that  it 
awarded  the  defendant,  as  exemplary  damages,  the  same 
amount,  and  each  of  these  was  signed  by  the  foreman,  and 
there  was  no  demand  made  by  either  party  to  have  the 
Jury  sent  back  to  the  Jury  room,  with  instructions  which 
would  enable  them  to  make  their  verdict  free  from  doubt, 
the  court,  in  ordering  a  new  trial  on  its  own  motion,  was 
within  its  discretion.    Worner  v.  Abraham,  186 — 1276. 

Grounds  in  General. 

Inconsistent  Special  Finding.    In  an  action  where  the  Jury  found 

2  for  the  plaintiff  on  the  general  verdict,  and  also  made  a 
*    special  finding  as  to  exemplary  damages  in  favor  of  the 

Vol*.   186    i a. — 94. 


It 


1490  Index,  Vol.  186. 

New  Trial  Continued 

defendant  in  the  same  amount,  the  plaintiff  could  not  com- 
plain of  the  action  of  the  trial  court  in  granting  a  new 
trial,  as  the  court,  had  It  been  required  to  enter  judgment 
on  the  verdict  aa  returned,  could  not  have  rejected  the  spe- 
cial finding,  and  the  judgment  must  have  been  In  faror  of 
the  defendant.    Worner  t.  Abraham,  186 — 1276. 

Misconduct  of  Jury.    The  court  did  not  err  in  overruling  a  mo- 

3  tion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, in  that,  during  an  adjournment  of  the  trial,  the 
plaintiff  engaged  in  a  conversation  in  a  low  tone  with  one 
of  the  jurors,  where  there  was  no  showing  that  the  defend- 
ants were  not  advised  of  this  before  the  trial  closed,  and 
the  matter  was  not  called  to  the  attention  of  the  court  be- 
fore the  motion  for  the  new  trial  was  filed;  as  it  was  their 
duty  to  make  objection  then,  and  to  ask  an  inquiry  into 
what  was  said  and  done,  and  to  make  application  to  have 
the  panel  dismissed  and  a  new  trial  then  ordered.  Stilwell 
v.  Stilwell,  186—177. 

Newly  Discovered  Evidence. 

Insufficient   Showing— Lack   of  Diligence.     Such    diligence   as 

4  would  make  it  an  abuse  of  the  discretion  of  the  court  to 
overrule  a  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence  is  not  shown  by  an  affidavit  stating 
"that,  prior  to  the  trial,  I  made  all  the  investigation  that 
I  could,  in  effort  to  find  testimony  to  present  at  said  trial, 
and  then  1  did  not  learn  of  the  matters  and  things  herein- 
after set  forth  until  the  close  of  the  trial"  Stilwell  v. 
Stilwell,  186—177. 


Cumulative  Evidence.    A  new  trial  will  not  be  granted  on  the 

5  ground  of  newly  discovered  evidence  which  is  purely  cumu- 
lative.   Johnson  v.  City  of  Denison,  186 — 949. 

Proceedings  to  Procure. 

Amendment  to  Motion.    Sec.  3756,  Code,  1897,  requires  a  motion 

6  for  a  new  trial  to  be  filed  within  three  days  after  the  ver- 
dict, unless  the  time  is  extended  by  the  court;  and  an 
amendment  to  a  motion  for  a  new  trial  filed  after  that  time 
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will  not  be  permitted,  except  where  germane  and  pertinent 
to  the  object  and  purpose  of  the  original  motion.  Hainan 
v.  Preston,  186— 1292. 

Amendment  to  Motion— Exceptions  to  Instructions.    The  provl- 

7  sion  of  the  statute  permitting  exceptions  to  instructions  to 
be  included  In  a  motion  for  new  trial  does  not  contemplate 
that  the  same  may  be  filed  in  an  amendment  to  such  motion 
after  the  time  allowed  by  the  statute.  Hainan  v.  Preston, 
186—1292. 

Amendment  to  Motion    TSrcepttons  to  Instructions.    In  an  action 

8  tried  while  Sec.  3706-a,  Code  Supp.,  1918,  was  still  in  force, 
an  amendment  to  the  motion  for  new  trial,  filed  after  the 
time  allowed  for  filing  of  original  motion,  and  not  pur- 
porting to  amend  the  original  motion,  and  consisting  only 
of  exceptions  to  instructions  given  and  to  refusal  of  the 
court  to  give  certain  requested  instructions,  which  excep- 
tions were  not  included  in  the  motion  for  new  trial,  was 
not  germane  to  any  matter  contained  in  the  original  mo- 
tion and  was  properly  stricken.    Haman  v.  Preston,  186 — 


NUISANCES.     See  Navigable  Waters,  6;  Negligence,  5. 

Damages— When  Original— When  Continuing.    When  a  nuisance 

1  Is  permanent  in  Its  construction,  and  fixed,  determinable, 
and  permanent  damages  at  once  result  from  the  very  na- 
ture of  such  construction,  the  damages  are  original, — that 
is,  all  damages,  present  and  prospective,  accrue  at  once. 
Wapslplnicon  Power  Co.  v.  Waterhouse,  186 — 624. 

Lewdness — Statute— Notice— Evidence.     Evidence  reviewed.  In 

2  a  suit,  under  Sec.  4944-h3,  Code  Suppl.  Supp.,  1915,  to  en- 
join a  nuisance  in  maintaining  a  place  used  for  the  pur- 
pose of  lewdness,  and  asking  the  Imposition  of  a  $300  tax 
on  the  real  property  on  which  it  was  maintained,  and  held 
that  the  owner  of  said  property  was  charged  with  notice 
and  knowledge  that  a  nuisance  was  being  maintained  upon 
his  property.    State  v.  Ross,  186 — 802. 

Lewdness  ■  Competency    of    Evidence-"--"  General    Beputation." 

3  In  a  suit  to  enjoin  the  maintenance  of  a  place  for  lewdness, 
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under  Sec  4944«h3,  Code  Suppl.  Supp.,  1915,  evidence  of 
its  general  reputation  is  competent  for  the  purpose  of  prov- 
ing the  existence  of  said  nuisance,  and  is  prima-facie  evt 
.  dence  of  such  a  nuisance  and  of  knowledge,  acquiescence, 
and  participation  therein  on  the  part  of  the  property  owner. 
State  v.  Ross,  186—802. 

* 
Lewdness— Imposition  of  Tax  Mandatory.  The  provision  of  See. 
4  4944-h8,  Code  Suppl.  Supp.,  1915,  for  the  imposition  of  a 
tax  of  $300  against  the  building  and  the  ground  upon  which 
a  nuisance  is  maintained,  is  mandatory;  and  where  such 
a  nuisance  is  being  maintained,  and  the  owner  had  knowl- 
edge thereof,  the  court  should  impose  the  tax  required  by 
law.    State  v.  Ross,  186—802. 

OFFICERS.     See  Corporations,  6,  9,  11. 

Vacancies  in  Office  of  Municipal  Judge.  No  vacancy  can  exist 
in  the  office  of  judge  of  the  municipal  court  until  the  court 
is  fully  created  (a)  by  the  due  adoption  of  the  plan  by  the 
electors,  and  (b)  by  the  election  of  a  municipal  judge  "at 
the  next  regular  municipal  election"  following  such  adop- 
tion, as  provided  by  Section  694-c3,  Code  Supplemental  Sup- 
plement, 1915.    State  v.  Birdsall,  186—129. 

PARENT  AND  CHILD.      See  Deeds,  3-6;  Negligence,  10; 
Wills,  10 ;  Witnesses,  1,  3. 

PARTIES. 

Principals  and  Sureties.  The  obligee  in  a  bond  may  sue  the 
surety  therein  without  joining  the  principal.  Fellows  v. 
Errington,  186—322. 

PARTNERSHIP. 


Mutual  Bights,  etc. — Ownership  of  Contract.    Where  a  partner- 

1    ship  had  a  dealer's  contract  with  a  motor  car  company,  and 

two  of  the  partners  advanced  money  for  the  purchase  of 

stock  in  said  company,  and  for  a  demonstrator,  and  the 

articles  of  partnership  provided  that,  upon  a  partner's  pay- 
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Ing  his  pro  rata  share  of  the  cost,  he  might  acquire  an  in- 
terest in  said  stock  issued  to  the  other  two  partners,  which 
was  later  reissued  to  the  partnership,  the  contract  belonged 
to  the  partnership.    Wehrman  v.  Moore,  186 — 1124. 

Liability  of  Partners — Breach  of  Warranty— Against  One  or  All. 

2  An  action  will  lie  on  a  breach  of  warranty  against  an  in- 
dividual member  of  a  partnership,  or  against  one  member 
and  against  the  partnership.  Section  8468,  Code,  1897. 
Roenfeld  v.  Poston,  186—769. 

Authority  of  Partner— Borrowing  Money  for  Use  of  Partnership. 

3  A  member  of  a  partnership  has  a  right  to  borrow  money 
for  the  use  and  benefit  of  the  partnership.  Wehrman  v. 
Moore,  186—1124. 

i 

Dissolution — Creditors.    A  partnership  never  dissolved  by  con- 

4  tract  or  notice  continues  to  exist  as  to  creditors.  Rutledge 
v.  Wright,  186—777. 

Settlement  and  Accounting— Sale  of  Partnership  Property.    Evt- 

5  dence  reviewed,  and  held  insufficient  to  show  that  part  of 
the  partnership  property  had  been  disposed  of  at  a  dis- 
count, without  the  knowledge  or  authority  of  the  other 
partners.    Wehrman  v.  Moore,  186 — 1124. 

PHYSICIANS  AND  SURGEONS.      See  Witnesses,  2. 

Malpractice — Negligence — Insufficiency  of  Evidence.  Evidence 
reviewed,  in  action  against  physician  for  negligence  in 
leaving  gauze  In  vagina,  and  held  insufficient  to  show  any 
injury  resulting  therefrom.    Studyvin  v.  Weston,  186 — 818. 

PLEADING.     See  Sales,  7;   Trover  and  Conversion,  1. 

Construction  in  General — Fraud  Must  Be  Specifically  Set  Out. 

1  In  pleading  fraud,  whether  in  petition  or  answer,  it  is  not 
sufficient  to  allege  it  in  general  terms,  but  the  things 
which  constitute  the  fraud  relied  on  must  be  substantially 
set  out.    Lynch  v.  Kerslake,  186—983. 

Demurrer— Determination — Cannot  Aid  Pleading.    The  court  is 

2  obliged  to  either  overrule  or  sustain  in  toto  a  demurrer 


i 
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to  the  petition  as  the  pleader  baa  seen  fit  to  frame  it,  and 
cannot  add  to  or  take  anything  from  it,  in  aid  of  the  rul- 
ing. In  a  suit  at  law  by  the  buyer  of  a  piano,  under  a 
conditional  sale  contract,  to  recover  payments  made,  on  a 
demurrer  to  the  petition  on  the  ground  of  failure  to  take 
notice  of  reduction  for  the  use  and  depreciation  of  the 
piano,  the  court  can  only  sustain  the  demurrer,  as  It  can- 
not add  to  the  petition  a  tender  to  do  equity.  Mohler  v. 
Guest  Piano  Co.,  186—161. 

•Demurrer— Conclusion    of    Law— Non-Rescission    of     Contract 

3  Whether  the  retaking  by  the  seller  of  a  piano,  which  had 
been  sold  on  payments,  with  title  remaining  In  seller,  for 
default  of  payments,  was  a  rescission  of  the  contract,  was 
a  question  of  law,  and  a  demurrer  to  a  petition  for  the  re- 
covery of  payments  made  thereunder  did  not  admit  the 
conclusion  in  the  petition  that,  under  the  law,  the  facts 
alleged  in  the  petition  worked  a  rescission.  Mohler  y- 
Guest  Piano  Co.,  186 — 161. 

Amendment— Ad  Quod  Damnum  Proceedings.    On  appeal,  in  ad 

4  quod  damnum  proceedings,  from  the  award  of  the  jury, 
amendments  are  allowable,  by  the  party  instituting  the 
proceedings,  to  the  effect  that  the  damages  had  been  fully 
adjusted  with  a  former  owner  of  the*  land.  Wapsipinlcon 
Power  Co.  v.  Waterhouse,  186 — 524. 

Petition — Amendment — Subsequent  Matters.     A  petition  to  re* 

5  cover  the  principal  on  one  note  and  interest  on  two  un- 
matured notes  may,  after  all  the  notes  have  matured,  be 
amended  so  as  to  recover  the  principal  and  interest  on  the 
three  notes.    Central  City  Sav.  Bk.  v.  Snyder,  186 — 265. 

PRINCIPAL  AND  AGENT.       See  Brokers  ;    Nbgugbncb, 
10 ;   Sales,  5 ;  Vendor  and  Purchaser,  1. 

Evidence.    Agency  cannot  be  proven  by  the  declarations  of  the 

1  agent.    Lavelleur  v.  Nugent,  186 — 234. 

Proximate  Cause — Insufficient  Evidence.    Causal  connection  b* 

2  tween  the  act  alleged  and  the  damage  suffered  must  be 
established.    Hall  v.  Jones,  186—331. 
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PRINCIPAL  AND  SURETY.      See  Drains,  7. 

Suretyship  and  Indemnity  Contrasted.    A  bond  which  provides 

1  that  It  is  given  for  the  full  performance  of  a  named  con- 
tract, and  makes  said  contract  a  part  of  the  bond,  and  dis- 
tinctly provides  that  the  surety  assumes  the  obligation  of 
"suretyship  only,"  imposes  an  original  obligation  on  the 
surety  to  carry  out  and  perform"  all  the  terms  of  the  bond 
equally  with  the  principal,  barring  only  the  fact  that  the 
surety  may  be  released  by  some  material  act  of  omission 
or  commission  by  the  obligee.  Fellows  v.  Errlngton,  186 — 
323. 

Liability  on  Unadjudioated  Claims.     One  who  has  contracted 

2  for  the  erection  of  a  building  on  his  premises,  and  has  re- 
served the  right  to  discharge  claims  and  liens  which  the 
contractor  may  allow  to  be  placed  upon  the  property,  may, 
in  case  such  liens  are  filed,  pursue  one  of  two  courses: 

First.  He  may,  in  good  faith,  pay  unquestioned  claims;  or 
Second.  He  may  allow  the  claims  to  be  adjudicated  against 
himself,  even  in  the  absence  of  the  principal  contractor; 
and 

Third.  He  may,  in  either  case,  enforce  full   reimburse- 
ment from  a  surety.    Fellows  v.  Errlngton,  186 — 322. 

FBOOESS.     See  Railroads,  14. 

Substituted  Service— Statute  Must  Be  Complied  With.     Where 

1  reliance  is  had  upon  substituted  service  to  give  the  court 
jurisdiction  over  the  defendant,  it  must  appear  that  the 
statute  permitting  it  has  been  substantially  complied  with. 
Glenn  v.  Miller,  186—1187. 

Substituted  Service — Presumption  of  Truth  of  Return.    Evidence 

2  reviewed,  and  held  that  the  presumption  in  favor  of  the 
truth  of  the  sheriff's  return  as  to  substituted  service  had 
upon  defendant's  wife  had  not  been  successfully  rebutted. 
Olenn  v.  Miller,  136— 1187. 

PROSTITUTION.     See  Nuisances,  2-4. 
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QUIETING  TITLE.      See  Gifts,  4 ;   Remainders. 

Actions  for  Becovery— Proof  of  Title.    One  filing  a  cross-petition 

1  for  the  recovery  of  real  property  is  required,  by  Section 
4184,  Code,  1897,  to  prove  title  in  herself,  and  cannot  pre- 
vail because  of  some  defect  in  the  plaintiffs  title.  School 
Dist.  Twp.  v.  Hanson,  186 — 1314. 

"  Interest  in  Property" — Remainders.     The  application  of  the 

2  statute,  Sec.  3601,  Revision  of  1860,  Sec.  3273,  Code  of  1873, 
and  Sec.  4223,  Code,  1897,  authorizing  a  suit  in  equity  by 
any  person  claiming  an  interest  in  land,  to  settle  disputes 
involving  the  validity  of  his  claims,  cannot  be  avoided  by 
saying  that  a  remainder  is  a  mere  hope  or  expectancy  or 
possibility,  and  not  to  be  technically  classed  as  "an  in- 
terest in  property,"  as  the  word  "interest"  has  a  much 
broader  and  more  comprehensive  meaning  than  "title,"  and 
includes  any  right  in  or  to  the  property,  dependent  upon  a 
contingency;  and  a  remainder  is  such  an  interest  in  land, 
and  may  be  conveyed  as  such.  Ward  v.  Meredith,  186 — 
1108. 

RAILROADS.     See  Carriers;   Criminal  Law,  2-4;   Mas- 
ter and  Servant,  28;    Negligence,  7,  9,  12;    Wnv 

NESSES,   7. 

Reclaiming  Unused  Part  of  Bight  of  Way.  A  railway  company 
1  may,  in  the  interest  of  public  safety  and  the  proper  opera- 
tion of  Its  road,  repossess  itself  of  an  unused  part  of  its 
deed-acquired  right  of  way,  Irrespective  of  any  length  of 
possession  in  another  which  was  permissive  only,  which 
was  not  absolutely  inconsistent  with  the  use  of  the  right 
of  way  for  railway  purposes.  Held,  the  cultivation  of  the 
soil  and  the  planting  of  trees  thereon  did  not  constitute  such 
inconsistent  possession.  Beyer  v.  Chicago,  R.  I.  ft  P.  R. 
Co.,  186—1133. 

Construction— Crossing  Street  Car  Tracks — Maintenance.    Where 
2    defendant's  first  railroad  track  was  laid  years  before  plain- 
tiff's intersecting  street  car  track,  and  defendant  started 
to  lay  a  Becond  track  before  plaintiff  had  done  so,  but  plain- 
tiff procured  possession  of  the  crossing  from  15  minutes 
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to  an  hour  prior  to  the  defendant,  by  proceeding  to  erect, 
at  night,  a  second  track,  the  plaintiff  did  not  obtain  any 
seniority,  and  Its  "scrambling  possession"  conferred  no 
rights  upon  it,  and  it  was  liable  for  the  expenses  of  the  In* 
stallation  and  maintenance  of  the  crossing  over  the  defend- 
ant's, additional  track.  Waterloo,  C.  F.  ft  N.  R.  Co.  v.  Chi* 
cago  G.  W.  R.  Co.,  186—630. 

Ctonstraction— Crossings— Interlocking  Switches.     The  provision 

3  In  Sec.  2063,  Code,  1897,  for  installation  of  interlockers  at 
railway  crossings,  Is  not  applicable  to  a  crossing  of  a  steam 
railroad  track  by  an  interurban  track  upon  a  city  street, 
but  such  a  crossing  is  under  Sec.  2033-e,  Code  Supp.,  1913, 
giving  the  steam  railway  the  right  of  way  at  such  cross- 
ings, and  making  it  mandatory  upon  the  interurban  com- 
pany to  stop  its  cars  before  entering  upon  the  crossing  un- 
til it  has  sent  a  servant  or  guard  ahead  to  make  sure  it  Is 
clear  and'  safe.  This  is  the  full  measure  of  the  duty  of 
the  interurban  company,  and  rebuts  any  presumption  or 
inference,  and  there  is  no  duty  upon  the  interurban  corn- 
pay  to  interlock  such  crossings.  Illinois  Cent.  R.  Co.  v. 
Waterloo,  C.  F.  ft  N.  R.  Co.,  186—1207. 

Construction — Crossings— Interlocking  Switches.   Sejc.  2063,  Code, 

4  1897,  as  to  interlocking  switches  at  railroad  crossings,  has 
no  application  to  a  crossing  of  a  steam  railroad  by  an  in- 
terurban railroad,  and  therefore  is  not  repealed  by  Impli- 
cation by  Sec.  2033-e,  Code  Supp.,  1913,  which  defines  for 
the  first  time  the  duty  of  an  interurban  company  at  such  a 
crossing.  Illinois  Cent  R.  Co.  v.  Waterloo,  C.  F.  ft  N.  R. 
Co.,  186—1207. 

Construction — Crossings — Kind  or  Pattern  of  Crossing.    It  is  not 

5  within  the  province  of  the  courts  to  prescribe  and 'compel 
the  adoption  of  any  particular  kind  or  pattern  of  railway 
crossings,  and  if,  when  installed,  it  Is  not  reasonably  fit 
or  suitable  for  the  service  required,  a  remedy  may  be  sought 
at  the  hands  of  the  courts,  or  possibly  from  the  board  of 
railroad  commissioners.  Illinois  Cent.  R.  Co.  v.  Waterloo, 
C.  F.  ft  N.  R.  Co.,  186—1207. 

Junior  Company  Grossing  Track  of  Senior  Company.     Whether 

6  a  junior  railway  has  an  absolute  right,  under  Sec.  2020, 
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Code,  1897,  to  cross  the  tracks  of  a  senior  railway,  or  wheth- 
er resort  must  be  had  to  condemnation  proceedings,  quaere. 
Chicago  G.  W.  R.  Co.  v.  Des  Moines  W.  R.  Co.,  186—270. 

Dismissal  of  Condemnation  Proceedings.    The  dismissal  of  con- 

7  demnation  proceedings  instituted  by  a  junior  railway  com- 
pany in  its  effort  to  cross  the  tracks  of  a  senior  company 
does  not  foreclose  the  junior  company's  right  to  such  cross- 
ing, when  the  senior  company  concedes  the  existence  of 
such  right  without  condemnation  proceedings.  (See  Sec. 
2020,  Code,  1897.)  Chicago  G.  W.  R.  Co.  v.  Des  Moines  W. 
R.  Co.,  186—270. 

Interlocking  Crossings.     The   appointment  of  a  commissioner 

8  and  a  due  report  by  him  are  a  condition  precedent  to  the 
determination  of  the  necessity  for  interlocking  crossings. 
(Sec.  2061,  Code,  1897.)  Chicago  G.  W.  R.  Co.  v.  Des  Moines 
W.  R.  Co.,  186—270. 

Interlocking  Crossings— Adjudication.   In  condemnation  proceed- 

9  ings  by  a  junior  railway  company  to  secure  a  crossing  over 
the  tracks  of  a  senior  company,  an  abortive  effort  of  the 
senior  company  to  secure  an  order  that  said  crossing  be  in- 
terlocked by  the  junior  company  is  no  Impediment  to  sub- 
sequent proceedings  by  the  senior  company  to  secure  such 
order  under  Sec.  2061,  Code,  1897.  Chicago  G.  W.  R.  Co. 
v.  Des  Moines  W.  R.  Co.,  186—270. 

Liabilities    Arising    from    Operation — Crossing    Accident — Jury 

10  Question  as  to  Negligence.  Evidence  reviewed,  in  an  action 
for  injuries  to  an  automobile  driver  at  an  obstructed  cross- 
ing, and  held  that  whether  there  was  negligence  in  run- 
ning the  train  at  excessive  speed,  or  in  not  giving  warn- 
ing by  ringing  of  bell  or  blowing  of  whistle,  and  whether 
the  driver,  knowing  the  train  was  due,  was  guilty  of  con- 
tributory negligence  in  approaching  the  crossing  at  exces- 
sive speed,  and  not  stopping,  looking,  or  listening,  were 
questions  for  the  jury.  Fuller  v.  Illinois  Cent  R.  Co.,  186 
—686. 

Fires — Evidence — Sparks  and  Cinders  17  Days  Before.    In  an  ac- 

11  tion  for  goods  destroyed  by  fire,  evidence  that  a  locomotive 
which  was  alleged  to  have  caused  fire  had  emitted  sparks 


1 


Index,  Vol.  186.  1499 

Baiuloads  Continued  to  Raps 

and  cinders  17  days  before  the  fire,  was  competent,  being 
evidence  of  the  defective  condition  of  the  locomotive,  which 
woull  be  presumed  to  have  continued  to  exist.  International 
Harv.  Co.  v.  Chicago,  M.  ft  St  P.  R.  Co.,  186—86. 

Fires — Spark  Arresters — Emission  of  Sparks — Evidence — Compe- 

12  tency.  In  an  action  for  goods  destroyed  by  fire,  evidence 
that  a  locomotive  which  was  alleged  to  have  caused  the 
fire  emitted  sparks  and  cinders  was  not  rendered  inadmis- 
sible by  the  fact  that  the  engine  was  equipped  with  spark 
arresters  and  appliances,  particularly  in  view  of  other  evi- 
dence that  it  was  not  equipped  with  the  best  spark  arresters 
in  general  use.  International  Harv.  Co.  v.  Chicago,  M.  ft 
St.  P.  R.  Co.,  186— «6. 

Fires— Other  Fires — Evidence.     In  action  for  injuries  by  fire 

13  from  locomotive,  evidence  bf  other  fires  prior  to  the  day 
of  the  fire  in  issue  is  inadmissible.  International  Harv.  Co. 
v.  Chicago,  M.  ft  St.  P.  R.  Co.,  186—86. 

Fires — Other  Fires — As  Showing  Notice  of  Inflammable  Mate- 

14  rials  oh  Right  of  Way— Notice  to  "Chief  Clerk"  Insufficient. 
In  an  action  for  injuries  by  fire  from  locomotive,  evidence 

*  as  to  other  prior  fires  was  inadmissible  to  prove  notice  to 

the  railway  of  inflammable  materials  on  right  of  way,  by 
reason  of  complaint  made  to  the  "chief  clerk,"  there  being 
no  showing  as  to  the  extent  of  such  clerk's  authority.  In- 
ternational Harv.  Co.  v.  Chicago,  M.  ft  St.  P.  R.  Co.,  186 — 
86. 


RAPE. 

Civil    Action — Debauchment — Insufficiency    of    Evidence.      Evi- 

1    dence  reviewed,  and  held  that  verdict  of  the  jury  in  favor 

of  plaintiff  in  an  action  for  debauchment  was  not  sustained 

by  a  preponderance  of  the  evidence.    Williams  v.  Budgett, 

186—196. 

Want  of  Consent  of  Female— "Imbecility  of  Mind."    The  pro- 

2    tection  of  Sec.  4768,  Code,  1897,  making  it  a  crime  to  have 

carnal  knowledge  of  a  female  of  "imbecility  of  mind,"  is 

"  not  restricted  to  cases  of  complete  or  absolute  imbecility, 
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but  also  includes  those  who,  while  having  some  degree  of 
intellectual  power,  and  some  capacity  for  instruction  and 
improvement,  are  still  so  far  below  the  mental  and  natural 
strength  that  they  can  offer  no  effectual  resistance  to  those 
who  take  advantage  of  their  weakness  to  attempt  to  have 
sexual  intercourse  with  them,  and  includes  those  who,  by 
reason  of  mental  inferiority,  are  Incapable  of  knowing  and 
realizing  the  moral  guilt  of  their  act;  but  does  not  include 
those  who  are  endowed  with  mental  capacity  to  know  the 
right  and  wrong  of  their  conduct,  but  yield  to  intercourse 
under  the  influence  of  temptation  or  passion  or  inclination 
to  vice.    State  v.  Haner,  186 — 1259. 

Want  of  Consent  of  Female— "Imbecility  of  Mind."  Evidence 
3  reviewed,  in  an  action  for  rape,  and  held  insufficient  to 
show  that  the  female  in  question  was  a  person  of  "im- 
becility of  mind,"  within  the  meaning  of  Sec.  4758,  Code, 
1897,  making  it  a  crime  to  have  carnal  knowledge  of  a 
female  of  such  "imbecility  of  mind"  as  to  prevent  effectual 
resistance.    State  v.  Haner,  186 — 1259. 

RECEIVERS.     See  Corporations,  5,  6. 

Grounds  of  Appointment — Assets  of  Corporation  in  Danger  of 
1  Dissipation.  In  a  wife's  suit  in  equity  for  assembling  as- 
sets of  corporation  and  distribution  of  its  assets,  where 
stock  belonging  to  her  husband  had  been  awarded  to  her 
as  alimony,  and  then,  on  appeal,  the  provision  for  alimony 
was  converted  into  a  money  judgment,  with  right  to  hold 
the  stock  until  the  money  was  paid,  and  where  the  hus- 
band, under  a  dissolution  of  the  corporation,  claimed  by 
her  to  be  illegal,  has  secured  the  money  for  the  Bald  stock, 
and  claims  that  it  has  been  paid  on  his  personal  debts,  a 
preliminary  order  appointing  a  receiver  to  take  possession 
of  such  assets  of  the  corporation  as  are  discoverable  will 
not  be  interfered  with,  it  appearing  prima  facie  that  the 
assets  are  in  danger  of  dissipation  or  concealment,  and 
that  the  assets,  largely  in  notes  and  mortgages,  will  draw 
interest  in  the  hands  of  the  receiver  as  well  as  anywhere, 
and  no  objection  being  made  to  the  personality  of  receiver 
nor  as  to  security  exacted  from  him.  Davison  v.  Davison 
Realty  Co.,  186—27. 
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Powers  and  Duties— Position  in  Litigation.    A  receiver  of  an  in- 

2  solvent  corporation  is  an  officer  of  the  court,  required  to 
handle  the  same  under  the  direction  of  the  court,  and  is 
not  a  necessary  party  to  a  suit  between  stockholders  and 
creditors  of  the  corporation,  as  against  its  officers  and 
directors,  for  claims  against  said  officers  and  directors  on 
excess  indebtedness,  and  he  cannot  raise  any  question  as 
to  the  propriety  of  litigating  such  issues  or  complain  there- 
of.   Parsons  v.  Rinard  Grain  Co.,  186 — 1017. 

Administration  of  Estate — Discretion— Approval  by  Court.     A 

3  receiver  may  exercise  sound  discretion  In  many  matters 
relating  to  the  care  and  management  of  the  property  in 
his  custody,  subject  to  the  subsequent  approval  of  court, 
which  will  be  given  when  he  has  acted  in  good  faith,  and 
what  he  has  done  appears  to  have  been  beneficial  to  the 
parties;  but  his  appointment  is,  ordinarily,  primarily  for 
the  purpose  of  preserving  the  property,  to  the  end  that  it 
may  not  be  dissipated  by  the  owner,  but  so  handled  that  it 
may  ultimately  be  distributed  among  the  parties  entitled 
thereto.  Sprague,  Warner  &  Co.  v.  Iowa  Merc.  Co.,  186 — 
488. 

Administration   of   Estate — Insolvency— Contracts.     A   receiver 

4  of  an  insolvent  mercantile  company  was  required,  within  a 
reasonable  time  after  his  appointment,  if  he  desired  to 
adopt  a  contract  of  purchase  of  goods,  to  inform  the  seller 
of  his  election  to  do  so,  and  the  seller  was  not  required  to 
hold  the  goods  for  any  unreasonable  length  of  time,  await- 
ing the  receiver's  decision  to  elect  to  carry  out  the  con- 
tract; and,  where  the  receiver  sold  the  stock  and  closed 
out  the  business  of  the  company,  the  day  after  learning  of 
unfulfilled  contracts  of  a  wholesaler  with  it,  to  sell  and 
deliver  merchandise,  and  did  not  tender  the  purchase  price 
of  the  goods  contracted  for,  or  offer  to  carry  out  the  con- 
tracts, there  was  not  a  breach  of  contract  by  the  seller  in 
canceling  the  order  and  selling  the  goods  to  other  parties. 
Sprague,  Warner  &  Co.  v.  Iowa  Merc.  Co.,  136 — 488. 

RELEASE. 

Inadequate  but  Good-Faith  Settlement.    A  non-fraudulent  settle- 
ment and  release  for  personal  injury  is  irrevocable,  even 
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though  time  reveals  the  inadequacy  of  the  amount  paid. 
Taylor  v.  Chicago,  R.  I.  &  P.  R.  Co.,  186 — 606. 

REMAINDERS. 


Adverse    Possession   by    Purchaser— -Laches    of   Remaindermen, 

1  The  holder  of  a  title  or  interest  in  a  remainder  after  life 
estate  is  vested  with  a  right  of  action  by  which  such  title 
or  interest  may  be  conclusively  settled  and  adjudicated, 
under  Sees.  4223  and  4307,  Code,  1897,  Sees.  3273  and  3337, 
Code,  1873,  and  Sec.  3601,  Revision  of  1860,  and  comes  with- 
in the  rule  of  the  general  statute  of  limitations;  and  neg- 
lect to  avail  himself  of  his  right  within  the  statute  is  an 
effectual  bar  to  his  claim  for  relief  against  the  purchaser 
of  the  life  estate,  holding  under  color  of  title  as  to  the  en- 
tire estate  In  the  land.    Nevelier  v.  Foster,  186 — 1307. 

Adverse  Possession  by  Purchaser — Color  of  Title— Void  Decree. 

2  A  decree  quieting  title  in  the  purchaser  from  a  life  tenant 
in  an  action  against  the  remainderman,  although  void  by 
reason  of  the  remainderman's  not  being  served  by  notice, 
yet  afforded  sufficient  color  of  title  to  sustain  the  plea  of 
adverse  possession  by  one  relying  thereon  and  asserting 
possession  for  the  statutory  required  time,  even  though  he 
had  taken  title  knowing  that  there  was  a  possibility  of  a 
hostile  claim's  being  made  In  the  future.  Nevelier  v.  Fos- 
ter, 186—1307. 

Adverse    Possession    by    Purchaser — Color    of    Title — Quitclaim 

3  Deed.  A  quitclaim  deed  from  one  obtaining  a  void  decree 
quieting  title  against  a  remainderman  is  sufficient  to  give 
the  grantees  a  color  of  title,  or  to  sustain  a  claim  of  right 
on  which  to  lay  the  foundation  for  acquirement  of  title  by 
adverse   possession.     Nevelier   v.    Foster,   186 — 1307. 

Bights    of    Bemainderman — Adverse    Possession    by    Purchaser. 

4  While  a  remainderman,  whether  vested  or  contingent,  can- 
not maintain  an  action  of  ejectment,  or  other  actions  of  a 
possessory  nature,  before  the  termination  of  a  life  estate 
upon  which  the  remainder  depends,  and  the  contingent  re- 
mainderman cannot  be  granted  a  decree  quieting  a  fee  in 
him  during  the  existence  of  the  life  occupancy,  yet,  during 
the  past  60  years,  under  the  provision  of  Sec  8601,  Revi- 
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sion  of  I860,  Sec.  3337,  Code  of  1873,  and  Sees.  4223  and 
4307,  Code,  1897,  there  has  been  expressly  extended  to 
"any  and  all  persons  claiming  an  interest  in  real  property" 
the  right  to  bring  an  action  against  any  person  claiming 
title  thereto,  and  to  have  their  respective  rights  and  inter- 
ests in  such  property  settled  and  determined,  and  such  a 
remainderman  was  included  in  "any  person  claiming  an  in- 
terest in  real  property/*  and  a  court  of  equity  could  have 
determined  the  nature  and  extent  of  his  interest,  and  pro- 
tected it  against  adverse  claims.  Ward  v.  Meredith,  186 — 
1108. 

REMOVAL  OF  CAUSES. 

Remedy  for  Betransfer.  He  who  has  his  cause  in  the  state  court 
transferred  to  the  Federal  court,  on  the  application  of  the 
defendant,  must  seek  relief  in  the  Federal  court  for  re- 
transfer  to  the  state  court  Emery  ft  Co.  v.  Chicago,  B.  ft 
Q.  R.  Co.,  186—1156. 

RULE  IN  SHELLEY'S  CASE.       See  Deeds,  9,  13. 

SALES.     See  Execution  ;  Fraud,  2-9. 
Requisites  and  Valjdity. 

Delivery — Intention  Governs.    Upon  the  sale  of  corn  in  a  crib, 

1  the  physical  delivery  or  transfer  of  the  corn  is  not  essential, 
if  it  was  the  intention  of  the  parties  that  the  right  of  pos- 
session and  control  should  pass  to  the  purchaser,  and  that 
the  sale  should  be  regarded  as  completed.  Latta  v.  Men- 
ching,  186—975. 

Executory  Contracts — Identification  of  Goods.    It  is  essential,  in 

2  an  executory  contract  of  sale,  that  the  materials  sold  be 
identified,  and  the  contract  is  executory  as  long  as  any- 
thing remains  to  be  done  to  identify  the  particular  property 
which  is  the  object  of  the  contract.  So  held  where  corn  in 
a  crib,  to  be  delivered  in  three  months,  was  not  identified, 
but  was  to  be  identified  when  hauled,  by  being  selected 
from  the  mass  of  corn  in  a  crib,  and  rotten  corn  was  to  be 
excepted.    Latta  v.  Menching,  186 — 975. 

Bills  of  Sale— Insufilcient  Description.    A  description  in  a  bill  of 

3  sale  which  does  no  more  than  to  identify  a  thing  as  one 
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of  a  numerous  class  or  kind  is  improper,  and  the  recording 
of  it  will  not  charge  subsequent  purchasers  with  notice. 
Iowa  Auto.  Sup.  Co.  v.  Tapley,  186 — 1341. 

Construction  op  Contract. 

Termination  of  Contract  Terminates  Eestriction  on  Resale.    A 

4  buyer  of  property  who  simply  contracts  that  he  will  not 
resell  the  property  outside  certain  prescribed  territory  may, 
without  liability  for  damages,  sell  where  he  pleases  after 
the  other  party  to  the  contract  has  terminated  it,  pursuant 
to  a  reserved  right  so  to  do.  Reichert  v.  Russell  Mot  Car 
Co.,  186—437. 

Fraud.    Evidence  reviewed,  and  held  that,  where  a  contract  for 

5  sale  and  a  contract  for  agency  were  both  part  of  the  same 
transaction,  and  signed  at  the  same  time,  the  court  was 
justified  in  construing  them  together,  and  in  holding  that 
the  defendant  was  misled  and  deceived  by  plaintiffs  agent, 
and  induced  to  sign  a  contract  for  sale  by  the  representa- 
tion that  he  was  only  assuming  the  obligation  of  an  agent 
under  the  contract.  Good  Roads  Mach.  Co.  v.  Ott,  186 — 
908. 

Liability  of  Contractor.    Evidence  reviewed,  and  held  that  plate 

6  glass  furnished  for  a  building  was  sold  and  delivered  to  a 
defendant  contractor  to  replace  glass  broken  by  negligence 
of  subcontractor,  and  was  not  sold  or  furnished  to  the  own- 
er of  the  building,  nor  to  the  owner's  plate  glass  insurer. 
Pittsburg  P.  G..  Co.  v.  Kucharo  ft  Co.,  186—1366. 

Actions  and  Remedies  op  Buyer. 

Accounting  for  Value  of  Automobile  on  Rescission  of  Sale— Costs 

7  of  Foreclosure  Sale.  In  an  action  for  accounting  on  the  re- 
scission of  sale  of  automobile,  where  defendant  was  en- 
titled to  a  credit  for  the  value  of  the  automobile  which  he 
had  sold  plaintiff,  and  the  automobile  had  been  sold  at 
mortgage  foreclosure  execution  sale  on  note  and  mortgage 
given  by  plaintiff  to  defendant  as  part  of  the  purchase  price 
by  defendant's  assignee,  held,  that  the  costs  of  the  sale  were 
a  debt  of  the  plaintiffs,  and  that  the  defendant  should  be 
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given  credit  for  the  full  value  of  the  car,  without  any  de- 
duction for  said  costs.  Conroy  v.  Coughlon  Auto  Co.,  186 
—671. 

Rescission — Accounting—Application  of  Amount  Due  Buyer  on 

8  His  Debt  on  which  Seller  Secondarily  Liable.  In  an  action 
for  accounting  on  the  rescission  of  sale  of  automobile!  where 
it  was  found  that  plain  Jiff  was  entitled  to  recover  from 
defendant  the  amount  of  note  given  by  plaintiff  to  defend- 
ant as  part  of  the  purchase  price  of  the  automobile,  which 
said  note  and  mortgage  securing  the  same  on  said  automo- 
bile had  been  foreclosed  by  defendant's  assignee,  and  de- 
ficiency judgment  thereon  secured  against  plaintiff,  and  on 
which  said  note  defendant  was  secondarily  liable,  held  that 
the  said  amount  due  plaintiff  from  defendant  should  be 
first  applied  to  extinguish  said  unpaid  deficiency  judgment. 
Conroy  v.  Coughlon  Auto  Co.,  186 — 671. 

Pleading— -Allegation  of  Freedom  from  Contributory  Negligence. 

9  In  a  suit  of  breach  of  warranty  that  swine  sold  were  free 
from  all  Infection,  and  had  been  immunized,  it  was  not 
necessary  for  the  plaintiff  to  allege  freedom  from  contrib- 
utory negligence,  the  burden  being  on  the  defendant  to 
prove  that  any  injuries  were  caused  by  acts  of  the  plaintiff. 
Roenfeld  v.  Poston,  186 — 769. 

Conditional  Sales. 

Chattel  Mortgage — Title  Not  Passing  until  Price  Paid.    A  con- 

10  tract  specifically  providing  that  title  shall  not  pass  until  the 
full  amount  of  the  purchase  has  been  paid,  is  a  conditional 
sale  contract,  and  not  a  chattel  mortgage,  there  being  noth- 
ing in  the  facts  and  circumstances  surrounding  the  trans- 
action to  indicate  a  different  intention.  Kammeier  v.  Chau- 
vet,  186—958. 

Lien  and  Priority— Description  of  Property — Sufficiency  to  Im- 

11  part  Notice.  Although  a  description  of  property  in  a  record- 
ed conditional  sale  contract,  standing  alone,  might  not  be 
sufficient  for  constructive  notice,  yet  it  will  give  construc- 
tive notice  to  third  parties  where,  taking  the  contract  as  a 
whole,  it  is  sufficiently  definite  to  suggest  such  inquiry  as 

Vol.  186  U. — 95. 
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would  enable  a  person  examining  the  record  to  locate   and 
identify  the  property.     Kammeier  v.  Chauvet,  186 — 958. 

Recording  Acts — In  County  Where  Property  Delivered  and  Pur- 

12  chaser  Shortly  after  Besides.  A  conditional  sale  contract, 
filed  In  the  county  where  the  property  was  delivered,  and 
where  purchaser  shortly  after  moves  with  his  family,  with 
the  purpose  of  claiming  it  as  his  residence,  was  recorded 
in  the  right  county.  Section  2906,  Code,  1897,.  Kammeier 
v.  Chauvet,  186—958. 

Application  of  Earnings  on  Purchase  Price.     Where  a  condi- 

13  tional  sale  contract  of  property  provided  that  40  per  cent 
of  the  money  earned  with  said  property  by  the  purchaser 
should  be  applied  on  the  purchase  price,  a  subsequent  mort- 
gagee could  not  contend  that  the  amount  due  was  auto- 
matically reduced  by  40  per  cent  of  the  amount  earned, 
where  the  parties  to  the  sale  contract  made  no  such  ap- 
plication.   Kammeier  v.  Chauvet,  186 — 958. 

Recovery  of  Payments — Allowance  for  Use  and  Depredation — 

14  Pleading.  Even  if  a  buyer  of  a  piano  under  a  conditional 
sale  contract,  upon  the  seller's  retaking  possession  for  de- 
fault in  payments,  would  be  entitled  to  the  return  of  such 
payments,  he  cannot  recover  such  payments  without  de- 
ducting reasonable  allowance  for  the  use  and  depreciation 
of  the  piano.    Mohler  v.  Guest  Piano  Co.,  186 — 161. 

Recovery  of  Payments — Allowance  for  Use  and  Depreciation — 

15  Pleading — No  Necessity  for  Counterclaim.  In  an  action  by 
the  buyer  for  the  recovery  of  payments  made  upon  a  piano 
which  has  been  retaken  -by  the  seller,  the  seller  is  not  re- 
quired to  plead  the  use  and  depreciation  of  the  piano  by 
way  of  set-off  or  counterclaim,  as  the  buyer  is  required  to 
plead  the  amount  of  her  unpaid  demand  after  taking  into 
consideration  such  use  and  depreciation.  Mohler  v.  Ouest 
Piano  Co.,  186 — 161. 

Betaking  Possession — Non-Rescission.    The  retaking  of  a  piano, 

16  where  the  contract  for  its  conditional  sale  authorizes  a 
taking  of  possession  on  default  in  payments,  does  not  work 
a  rescission  of  the  contract  so  as  to  require  restoration  by 
the  seller  of  payments  already  made  by  the  buyer,  but  is  a 
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proceeding  under  and  in  affirmance  of  the  contract.    Mohler 
v.  Guest  Piano-  Co.,  18T6 — -161. 

Betaking  Possession — Seller  Can  Retain  Payments  Made.     Re- 

17  gardless  of  any  forfeiture  clause  in  a  conditional  sale  con- 
tract under  which  the  seller  retains  title  to  property,  with 
right  to  retake  it  on  default  of 'the  buyer,  the  seller  may, 
where  the  buyer  is  wholly  at  fault,  retake  such  property 
without  rescission,  and  without  repaying  any  partial  pay- 
ments received  by  him.  Mohler  v.  Quest  Piano  Co.,  186 — 
161. 

Betaking — Bight  to  Possession  by  Seller.    That  a  seller  makes 

18  claim  to  be  the  absolute  owner  of  a  piano  which  he  has  re- 
taken from  the  buyer  under  a  conditional  sale  contract 
providing  for  such  retaking  in  case  of  default  in  payments, 
and  providing  that  title  shall  remain  in  the  seller,  only 
adds  possession  to  the  title,  and  does  not  give  the  tiuyer 
the  right  to  recover  the  payments  he  has  made.  Mohler  v. 
Guest  Piano  Co.,  186 — 161. 

SCHOOLS  AND  SCHOOL  DISTRICTS.    See     Adverse 
Possession,  6. 

Consolidation  of  Districts— Sise  of  District— flubdistrict  with- 

1  ont  School.  A  school  subdlstrict  Is  not  a  corporation,  wlth- 
in  the  meaning  of  Sec.  2794-a,  Code  Supp.,  1913,  prohibiting 
the  consolidation  of  school  districts  where  a  school  corpo- 
ration is  left  with  less  than  four  sections  of  contiguous 
territory;  and  such  a  consolidation  is  not  void,  although 
a  subdlstrict  is  left  without  school  privileges.  State  v. 
Phillips,  186—1052. 

Consolidated  Districts — Elections — Statutes.    The  authority  un- 

2  der  Sec.  2794-a,  Code  Suppl.  Supp.,  1915,  given  to  the  school 
corporation  having  the  largest  number  of  voters,  to  call  an 
election  for  a  consolidated  school  district,  having  been 
stricken  out  by  the  amendment  of  that  law  by  Ch.  432  of 
the  37th  G.  A.,  the  power  to  call  such  an  election  was  with- 
drawn; and  an  election  thereafter  held  and  all  proceed- 
ings founded  upon  that  election  were  void,  because  such 
election  was  not  called  by  anyone  authorized  to  call  it 
State  v.  Crow,  186 — 497. 
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Land  Taken   for   Schoolnouse   Sites— Appeal— Written   Notice, 

3  The  appeal  of  the  landowner  whose  property  is  taken  for 
schoolnouse  purposes,  under  Gh.  26,  Acts  37  6.  A.,  must  be 
taken  within  10  days  after  official,  written  notice  of  the 
award  is  actually  received  by  him.  Gregory  y.  Kirkbam 
Cons.  Ind.  Sch.  Dist,  186—914. 

Land  Taken  for  Schoolnouse  Sites— Notice  of  Award.    An   ap- 

4  peal  from  an  award  as  to  the  land  taken  by  a  school  dis- 
trict for  school  purposes  can  be  taken  before  official  notice 
is  given,  but  the  10  days'  notice  which  must  be  given  the 
landowner  in  which  to  take  the  appeal  after  the  award 
has  been  made,  does  not  commence  to  run  until  an  official 
notice  is  given  to  and  received  by  the  landowner  of  the 
award  made;  and  a  casual  conversation,  occurring  after 
the  award,  wherein  the  landowner  was  Informed  by  a  di- 
rector of  the  school  district  of  the  award,  and  in  which  he 

*  remonstrated  against  it,  was  not  an  official  notice,  and  did 
not  start  the  running  of  the  10  days  in  which  the  land- 
owner had  the  right  to  appeal,  under  Ch.  26,  Acts  37  G.  A. 
Gregory  v.  Kirkham  Cons.  Ind.  Sch.  Dist,  186 — 914. 

STATUTES.     See  Evidence,  1. 

Construction— Boles  of  Interpretation — Prospective  Application. 

1  Statutes  are,  as  a  rule,  given  a  prospective  application, 
unless  a  contrary  intention  appears;  and  while  the. inten- 
tion of  one  legislature  is  not  binding  on  another,  yet  the  fact 
that  a  later  legislature  did,  in  effect,  give  the  words  of  a 
prior  act  a  certain  interpretation,  Is  a  circumstance  prop- 
erly to  be  considered  in  construing  the  prior  act.  Elks  v. 
Conn,  186—48. 

Construction— Rules  of  Interpretation— Effect  to  All  Parts.    The 

2  courts  should,  in  construing  a  statute,  give  effect  to  the 
language  used,  and  to  all  parts  of  the  statute,  whenever 
it  can  consistently  be  done.    Elks  v.  Conn,  186 — 48. 

Construction — Rules  of  Interpretation.    In  construing  a  statute, 
8    the  intent  is  to  be  determined  by  means  of  the  rules  of  in- 
terpretation, and  not  alone  from  the  abstract  and  permis- 
sible definition  of  the  terms  used,  and  the  several  sections 
of  an  act  are  to  be  construed  as  parts  of  a  connected  whole, 
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and  harmonized;  and  it  is  proper  to  consider  the  occasion 
and  necessity  for  its  enactment,  the  difficulties  or  evils  in 
the  former  law,  and  the  remedy  provided  by  the  new  one, 
and  to  give  the  statute  that  construction  which  is  best  cal- 
culated to  advance  Its  object  and  suppress  the  mischief 
and  secure  the  benefits  Intended.    Elks  v.  Conn,  186—48. 

Construction— Punctuation,    Punctuation  is  subordinate  to  the 

4  context,  and  can  never  control  the  plain  meaning  of  a  stat- 
ute.   In  re  Will  of  Petersen,  186 — 75. 

Construction— Verbal  Inaccuracies — Clerical  Errors.    Mere  verbal 

5  Inaccuracies  or  other  clerical  errors  in  a  statute,  in  the  use 
of  words  or  numbers,  grammar,  spelling,  or  punctuation, 
will  be  corrected  by  the  court,  whenever  necessary  to  carry 
out  the  Intention  of  the  legislature,  as  gathered  from  the 
entire  act.    In  Ye  Will  of  Petersen,  186 — 75. 

STREET  RAILWAYS.     See  Carriers,  16;  Negugbnct,  6; 
Railroads,  2-9;    Trial,  18,  27. 

TAXATION. 

Corporate  Stock— Place  of  Assessment.    Shares  of  stock  of  any 

1  corporation  organized  under  the  laws  of  this  state  are,  un- 
der Sec.  1323,  Code,  1897,  taxable  in  this  state,  notwith- 
standing that  its  capital  may  be  wholly  invested  outside 
of  this  state  and  all  of  Its  business  transacted  In  a  foreign 
jurisdiction,  and  its  stockholders  all  nonresidents.  Koo- 
chiching Co.  v.  Mitchell,  186—1216. 

OorporatioxuH-Principal  Place  of  Business— Situs  for  Taxation. 

2  The  laws  of  this  state  require  that  every  corporation  shall 
designate  in  its  articles  its  principal  place  of  business  in 
this  state;  and,  such  a  corporation  having  fixed  such  a 
place  in  its  articles,  that  place  becomes  the  place  where  its 
shares  of  stock  are  to  be  taxed,  and  a  stockholder  takes 
his  stock  with  notice  of  that  condition,  and  subject  to  that 
burden.    Koochiching  Co.  v.  Mitchell,  186—1216. 

Corporate  Stock— Assessed  Value  of  Beal  Estate  to  Be  Deducted. 

3  Under  Sec.  1323,  Code,  1897,  providing  that  in  taxing  cor* 
poration  shares  of  stock,  the  amount  of  capital  actually 
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invested  in  real  estate,  either  in  this  state  or  elsewhere,  Is 
to  be  deducted  from  the  real  value  of  such  shares,  said 
shares  of  stock  are  only  taxable  to  the  extent  of  their  ex- 
cess in  real  value  over  and  above  the  amount  of  capital 
invested  in  real  estate,  as  indicated  by  the  value  at  which 
said  real  estate  is  assessed  for  taxation.  Koochiching  Co. 
v.  Mitchell,  186—1216. 

Corporate  Stock— Value  of  Beal  Estate.    Evidence  reviewed,  and 

4  held  insufficient  to  show  that  the  value  of  corporate  stock 
of  an  Iowa  corporation  exceeded  the  value  of  land  owned 
by  the  corporation  in  Minnesota  and  assessed  in  that  state, 
and  therefore  a  tax  levy  under  Sec.  1323,  Code,  1897,  on 
said  corporate  stock  could  not  be  sustained.  Koochiching 
Co.  v.  Mitchell,  186—1216. 

Assessment— Time  Limit  for  Correction -of  Error.     The  county 

5  auditor  is  without  authority  to  correct  an  error  in  an  as- 
sessment, under  Sec.  1385-b,  Code  Supp.,  1913,  after  the  tax 
list  has  been  completed,  passed  to  the  county  treasurer,  and 
the  tax  levy  has  been  paid.  First  Nat.  Bank  v.  Hayes,  186 
—892. 

Assessment— Bank  Stock.     Under  the  provisions  of  Sees.  1305 

6  and  1322-la,  Code  Supp.,  1913,  the  assessor,  in  making  his 
assessment  on  bank  stock  under  Sees.  1321  and  1322,  Code 
Supp.,  1913,  performs  merely  ministerial  functions,  and 
all  that  is  expected  of  him  is  a  correct  computation;  and 
where  he  has  made  a  mistake  in  the  assessment  for  the 
current  year,  and  where  the  sworn  statement  of  the  bank 
through  its  officials,  made  under  Sec.  1321,  Code,  1897,  filed 
with  the  county  auditor  in  connection  with  the  assessment 
rolls,  disclosed  an  error  by  the  assessor  in  making  a  com- 
putation of  the  value  of  the  bank  stock,  the  error  in  assess- 
ment was  such  as  is  contemplated  under  Sec.  1385,  Code. 
1897,  and  was  one  that  the  county  auditor  could  correct, 
and  enter,  as  corrected,  on  the  tax  list  of  the  county,  as  to 
the  current  year.  Otherwise,  as  to  previous  years.  First 
Nat.  Bank  v.  Hayes,  186—892. 

Inheritance  Tax— Statate—Instruction— Exemptions.    The  word 

7  "free,"  as  used  in  Sec.  1481-al,  Subdlv.  4,  Code  Supplement, 
1913,  exempting  property  passing  to  "educational  and  re- 
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llgious  societies  or  institutions,  public  libraries  and  public 
art  galleries  within  this  state  and  open  to  the  free  use  of 
the  public/'  from  the  collateral  Inheritance  tax,  does  not 
mean  that  no  compensation  is  to  be  exacted  for  the  ben- 
efits bestowed,  but  that  they  are  open  and  free  to  all  who 
desire  to  use  them  and  derive  through  them  the  benefits 
which  they  are  supposed  to  confer.  They  are  free,  though 
they  exact  something  to  maintain  and  preserve  their  in- 
tegrity and  continuance.     In  re  Will  of  Petersen,  186 — 75. 

Inheritance  Tax  —  Statutes  —  Exemption  —  Foreign  Educational 
8  Societies  Subject  to  Tax.  Foreign  educational  societies  are 
not  exempted  by  Sec.  1481-al,  Subdiv.  4,  Code  Supplement, 
1913,  from  the  collateral  Inheritance  tax,  under  the  provi- 
sion that  the  tax  will  not  be  collected  "when  the  property 
passes  to  educational  and  religious  societies  or  institutions, 
public  libraries  and  public  art  galleries  within  this  state 
and  open  to  the  free  use  of  the  public,"  as  the  phrase 
"within  this  state"  not  only  modifies  its  immediate  ante- 
cedent, "public  art  galleries,"  but  also  modifies  all  insti- 
tutions enumerated.    In  re  Will  of  Petersen,  186 — 75. 

TELEGRAPHS  AND  TELEPHONES. 


Liability  as  to  Messages— Inclusion  of  JTnJust  Claim.    That  an 

1  unjust  claim  is  Included  with  a  just  demand,  in  a  claim 
made  against  a  telegraph  company,  in  a  notice  given  un- 
der Sec.  2164,  Code,  1897,  will  not  bar  recovery,  as  the  in- 
clusion of  the  unjust  claim  therein  in  no  manner  inter- 
feres with  the  object  of  the  notice.  McMahon  v.  Western 
U.  Tel.  Co.,  186—744. 

Inability  as  to  Messages— Contracts  to  Transmit  Money.    Evi- 

2  dence  reviewed,  and  held  that  the  plaintiff  was  not  entitled 
to  recover,  either  for  damages  or  for  the  cost  of  the  service, 
against  a  telegraph  company  for  a  breach  of  its  contract 
to  transmit,  before  the  close  of  the  banking  day,  to  a  bank 
in  another  city,  money  to  pay  off  a  mortgage  that  was  due 
to  be  paid  at  said  bank  on  that  day.  McMahon  v.  Western 
U.  Tel.  Co.  186—744. 


TORTS.    See  Damages,  1. 
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TOWNSHIPS. 

Powers  of  Trustees.  Township  trustees,  in  an  action  wherein 
they  are  sought  to  be  enjoined  from  interfering  with  ob- 
structions in  a  highway  which  is  under  their  jurisdiction, 
have  standing  to  contend  that  such  obstructions  are  un- 
lawful because  a  so-called  vacation  of  the  highway  was 
wholly  void.    Heery  v.  Roberts,  186 — 61. 

TRIAL  See  Actions;  Appeal  and  Error,  10,  12,  21; 
Criminal  Law;  Insurance,  1;  Judgment;  New 
Trial;  Pleading;  Wills;  Witnesses. 

Method  op  Trial. 

Dismissal  in  Lieu  of  Transfer.    Bringing  action  in  equity  when 

1  it  ought  to  have  been  at  law  must  be  reached  by  motion 
to  transfer  to  the  proper  calendar, — not  by  motion  to  dis- 
miss.   Dilenbeck  v.  Security  Sav.  Bank,  136 — 308. 

Claims— Trial  Without  Jury.    A  claim,  whether  legal  or  equi- 

2  table,  can  be  presented  to  the  court  in  probate  proceeding 
for  allowance,  and  when  the  issues  are  made  up,  if  either 
party  claims  tjiat  the  case  should  be  tried  in  equity,  it  is 
open  to  him  to  raise  that  objection,  and  ask  to  have  it  set 
down  for  trial  without  a  jury.  In  re  Estate  of  Leigh,  186 — 
981. 

Course  and  Conduct  in  General. 

Exhibiting  Jugs  of  Liquor.  In  a  prosecution  for  violating  the 
8  prohibition  law,  it  was  not  prejudicial  error  to  keep  before 
the  jury  jugs  of  liquor,  without  making  an  effort  to  intro- 
duce the  same  in  evidence,  where  it  is  conceded  that  there 
would  have  been  nothing  prejudicial  if  the  jug  had  been 
properly  identified  and  offered  in  evidence  in  the  usual 
course  of  the  proceedings.    State  v.  Butler,  186 — 1247. 

FindingB  by  Court-nlnterstate  Commerce.    The  judgment  of  the 

4  *  court  In  a  court-tried  action  for  the  recovery  of  damages 

against  a    terminal    interstate    carrier   for    the   negligent 
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handling  of  fruit,  involves  a  finding  of  non-negligence  on 
the  part  of  the  terminal  carrier;  and  such  finding,  when 
fairly  supported  in  the  evidence,  is  not  reviewable  on  ap- 
peal.   Emery  ft  Co.  v.  Chicago,  B.  ft  Q.  R.  Co.,  186—1156. 

Evidence. 

Rejection — Inadmissible  for  Purpose  Offered.    Evidence  is  prop- 

5  erly  excluded  which  is  not  admissible  for  the  purpose  for 
which  counsel  declares  it  is  offered.  Stilwell  v.  Stilwell, 
186—177. 

Privileged  Communications — Non- Waiver  by  Cross-Examination. 

6  The  privilege  of  objecting  to  the  testimony  of  a  physician 
is  not  waived  by  the  plaintiff  by  his  testimony  on  cross- 
examination,  such  cross-examination  not  being  deemed  vol- 
untary. Arnold  v.  Fort  Dodge,  D.  M.  ft  S.  R.  Co.,  186 — 
538. 

Reception  of  Evidence— Continuance.    Where  a  case  of  surprise 

7  was  made  out,  by  reason  of  the  fact  that  defendant's  wit- 
nesses from  Florida  testified  differently  than  they  had  tes- 
tified at  an  inquest  in  that  state,  plaintiff  was  properly 
granted  a  continuance,  so  that  she  could  take  depositions 
contradicting  their  testimony.  Robinson  v.  Hawkeye  Com. 
Men's  Assn.,  186—759. 

Objections — Measure  of  Damages  Cost  of  Replacement.    In  an 

8  action  for  damages  to  farm  machinery  destroyed  by  fire, 
objection  to  evidence  held  to  raise  the  question  whether 
the  measure  of  damages  was  the  cost  of  replacement  of  the 
goods  destroyed.  International  Harv.  Co.  v.  Chicago,  M. 
ft  St.  P.  R.  Co.,  186—86. 

Objection   as   Incompetent,    Irrelevant,    and   Immaterial — When 

9  Sufficient.  If  the  grounds  of  objections  to  testimony  are 
perfectly  obvious,  and  the  evidence  is  wholly  inadmissible 
for  any  purpose,  the  general  objection  of  incompetent,  im- 
material, and  irrelevant  is  sufficient,  and  such  objections 
are  sufficient  in  the  following  cases:  As  being  incompetent, 
when  it  is  incompetent  for  any  purpose,  and  could  not  have 
been  made  competent,  and  as  being  immaterial  when  it  is 
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in  view  of  the  other  instructions  stating  properly  defend- 
ant's duty  as  to  giving  signals.  Fuller  v.  Illinois  Cent. 
R.  Co.,  186—686. 

Earning  Power.    An  instruction  in  a  personal  injury  action  that, 

20  in  estimating  the  damages,  the  jury  should  take  into  con- 
sideration the  physical  and  mental  pain  and  permanent 
Injuries  of  plaintiff,  hut  should  exclude  any  consideration 
of  any  loss  or  impairment  of  earning  power  during  plain- 
tiff's minority,  did  not  authorize  the  jury  to  award  dam- 
ages for  impairment  of  plaintiff's  earning  power  after  he 
had  reached  his  majority.  Fuller  v.  Illinois  Cent  R.  Co* 
186—686. 

Measure  of  Damages.     An  instruction  charging  that  the  Jury 

21  should  not  estimate  the  loss  to  decedent's  estate  on  a  basis 
of  accumulations  at  the  time  of  his  death  covered  more 
than  the  request  of  the  defendant  that  the  jury  should  not 
take  into  consideration  accumulations,  as  shown  by  the 
evidence,  on  account  of  mere  increase  in  the  value  of  de- 
cedent's  farm,  aside  from  improvements  placed  thereon  by 
him.    McDermott  v.  Ida  County,  186 — 736. 

« 

Lack  of  Deflniteness.    Lack  of  definiteness  as  to  the  right  and 

22  duty  of  the  jury  under  a  given  state  of  facts  is  not  prej- 
udicial error,  when  the  instructions  are  capable  of  being 
understood  with  reasonable  certainty  as  expressing  the 
true  rule,  and  the  verdict  has  ample  support  in  the  record. 
So  held  as  to  the  relative  duty  of  a  driver  in  approaching 
one  on  the  parking,  or  in  approaching  one  on  the  'public 
traveled  way.    Collinson  v.  Cutter,  186 — 276. 

Opinion  Evidence — Error.    An  instruction  that  a  state  of  mental 

23  unsoundness  may  exist  in  a  person  which  would  render 
him  Incompetent  to  make  a  will,  notwithstanding  his  ap- 
parent sanity  to  those  with  whom  he  came  in  contact,  and 
who  were  not  experts  upon  the  subject  of  insanity,  is  ob- 
jectionable, in  that  the  jury  would  be  likely  to  understand 
therefrom  that,  even  if  all  the  nonexpert  witnesses  coming 
into  contact  with  the  testator  in  a  business  or  social  way 
should  unite  in  the  opinion  that  he  was  of  sane  and  sound 
mind,  yet  such  an  opinion  must  yield  to  that  of  experts. 
In  re  Will  of  Byrne,  186—346. 


Index,  Vol.  186.  1517 


Trial  Continued 


Denniteness— ^Illustrations — Discretion   of   Court.     Havirfg   told 

24  the  jury,  in  general  terms,  what  a  definition  does  include, 
it  is  not  the  duty  of  the  court  to  set  out,  by  way  of  illus- 
tration, or  to  otherwise  assume,  specific  instances  which  are 
not  within  the  scope  of  the  definition,  even  though  request- 
ed. The  use  of  illustrations  to  emphasize  an  instruction 
may  properly  be  indulged  in,  under  some  circumstances, 
but  such  expedient  is  always  a  matter  of  taste  or  discretion 
on  the  part  of  the  court,  and  neither  party  can  demand  It 
as  a  right,  and  its  omission  is  not  an  error.  Rowe  v.  United 
Com.  Trav.  Assn.,  186 — 454. 

Correct  but  Not  Explicit— Waiver.    The  remedy  for  an  instruc- 

25  tlon  that  merely  lacks  in  fullness  is  to  offer  instructions 
supplying  what  is  lacking.     Stilwell  v.  Stilwell,  186—177. 

Instructions — Inconsistent  ob  Contradictory. 

Correct  when  Taken  Together.    An  instruction  to  the  effect  that, 

26  if  the  jury  found  the  negligence  of  the  defendant  to  have 
been  the  proximate  cause  of  the  fall  of  the  deceased,  the 
jury  would  be  warranted  in  finding  for  the  plaintiff,  and 
not  containing  a  saving  reference  on  the  question  of  the. 
contributory  negligence  of  the  blaintiff,  held  not  to  have 
been  error  or  inconsistent,  when  taken  in  connection  with 
the  preceding  instruction,  which,  in  effect,  charged  that,  if 
the  decedent  did  not  exercise  ordinary  care,  the  verdict 
should  be  for  the  defendant.  Storey  v.  Mardis  Co.,  186— 
809. 

Instructions — Applicability. 

Instruction  without  Support  in  Evidence.    In  an  action  for  in- 

27  juries  to  a  pedestrian  run  over  by  a  street  car,  the  submis- 
sion of  the  last  clear  chance  doctrine,  when  there  was  no 
evidence  upon  which  it  should  have  been  submitted,  was 
not  prejudicial  to  the  defendant,  and  its  only  effect  could 
be  the  assumption  of  the  jury  that  the  plaintiff  might  be 
found  guilty  of  contributory  negligence.  Arnold  v.  Fort 
Dodge,  D.  M.  &  S.  R.  Co.,  186—538. 


1518  Index,  Vol.  186. 

Trial   Continued 

Requested  Instructions. 

Special  Interrogatories— Ultimate  Facts.     In  an  action    for  as- 

28  sault  and  battery  upon  a  wife,  where  her  injuries  were  al- 
leged to  include  a  miscarriage,  such  as  would  enhance  the 
amount  of  the  verdict,  a  requested  special  interrogatory  as 
to  whether  the  act  of  the  defendant  caused  the  miscarriage 
called  for  a  fact  ultimate  and  decisive  as  to  a  very  substan- 
tial part  of  her  recovery.  Hollingshead  v.  Watkins,  186 — 
582. 

Special  Interrogatories— No  Necessity  for  Submission  to  OonnseL 

29  Where  requests  for  special  interrogatories  are  made  to  the 
court  and  refused  in  proper  time  to  have  submitted  them 
to  the  adverse  attorneys  before  the  commencement  of  the 
argument,  as  provided  by  Sec.  3727,  Code,  1897,  there  was 
no  occasion  to  submit  them  to  the  adverse  attorneys,  and  it 
was  not  essential  that  this  should  be  done  before  the  re- 
quest therefor  was  submitted  to  the  court.  Hollingshead  v. 
Watkins,  186—582. 

Inapplicability  to  Evidence — Testimony  Unobjected  to.    An  of- 

30  fered  instruction  was  properly  refused  which  required  the 
jury  to  give  no  effect  to  a  statement  made  by  a  witness 
which  was  in  the  record  without  objection.  McDermott  v. 
Ida  County,  186—736. 

Matters  Otherwise  Covered.     Refusal  of  requested  instructions 

31  was  without  error,  where  covered  by  court's  instructions, 
to  which  no  exceptions  were  taken.  McDermott  v.  Ida 
County,  186—736. 

Special  Interrogatories — Ultimately  Determinative  Facts.    To  re- 

32  quire  the  submission  of  special  interrogatories,  they  must 
involve  some  question  which,  answered  affirmatively  or  neg- 
atively, is  determinative  of  some  ultimate  fact  involved  in 
the  right  to  recover.  Johnson  v.  City  of  Denison,  186— 
949. 

Curing  Error  in  Admission  of  Evidence.    It  was  error  to  refuse 

33  to  give  an  instruction  that  would  have  cured  error  in  ad* 
mission  of  evidence  based  on  erroneous  measure  of  dam- 
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ages.     International  Harv.  Co.  v.  Chicago,  M.  ft  St  P.  R. 
Co.,  18G— 86. 

Undue     Emphasis — Argnmentative     Instructions.      Instructions 

34  which  were  argumentative  in  part,  and  gave  improper  em- 
phasis to  certain  parts  of  the  evidence,  held  to  have  been 
properly  refused.    Haman  v.  Preston,  186 — 1292. 

Concession  by  Bequested  Instruction.    In  an  action  for  damages 

35  to  goods  destroyed  by  fire,  a  requested  instruction  that 
value  is  not  to  be  determined  from  selling  price  if  the  price 
has  been  arbitrarily  fixed  by  the  seller,  and  that  market 
value  is  a  criterion  of  real  value  only  if  the  article  is  sold 
in  an  open,  competitive  market,  is  not  a  concession  that 
the  test  of  damages  is  the  market  value  if  market  has  been 
shown;  and  the  offer  did  not  negative  the  claim  that  re- 
placement of  the  goods  destroyed  was  the  correct  measure 
of  damages.  International  Harv.  Co.  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  186—86. 

Instructions — Objections  and  Exceptions. 

Failure  to  Except  before  Submission,    Failure  to  except  to  in- 

36  struct  ions  prior  to  submission  to  the  jury  waives  error 
therein.  And  a  naked  statement  in  a  motion  for  new  trial 
tftat  an  assigned  error  "was  not  discovered"  at  the  time  of 
the  trial  is  insufficient  to  then  justify  its  consideration. 
(Sec.  3705-a,  Code  Supp.,  1913,  now  repealed.)  Bley  v.  Chi- 
cago Q.  W.  R.  Co.,  186—312. 

Belated  Objections.     Objections  to  Instructions  must  be  disre- 

37  garded  when  made  for  the  first  tirfie  in  a  motion  for  a  new 
trial  and  without  any  showing  that  they  were  not  discov- 
ered at  the  time  the  instructions  were  given  by  the  court. 
Olson  v.  Des  Moines  City  R.  Co.,  186—384. 

Jury — Custody,  Conduct,  and  Deliberation. 

• 

Consideration  of  Extraneous  Matter   by  Jury.     Recitals  by  a 

38  juror  of  what  he  personally  knew  about  a  witness  and  his 
shortcomings,  reviewed,  and  held  not  to  reveal  reversible 
error.     Olson  v.  Des  Moines  City  R.  Co.,  186 — 384. 
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Impeaching  Verdict  by  Affidavits.    Affidavits  are  not  competent 

39  to  show  what  discussion  was  indulged  in  by  the  jury  In 
arriving  at  the  amount  of  their  verdict.  Olson  v.  Des  Moines 
City  R.  Co.,  186—384. 

Extraneous  Immaterial  Matters.    Opinion  statements  by  a  juror 

40  as  to  the  truthfulness  of  a  certain  class  of  people  do  not 
constitute  reversible  error.  Olson  v.  Des  Moines  City  R. 
Co.,  186—384. 

Verdict. 

Quotient  Verdicts.     Record   reviewed,  and  held  insufficient  to 

41  establish  a  quotient  verdict.  Olson  v.  Des  Moines  City  R. 
Co.,  186—384. 

Excessiveness — Assault  and  Battery.    Where  the  amount  of  ac- 

42  tual  damages  in  a  civil  action  for  assault  and  battery^  as 
distinguished  from  exemplary  damages,  was  disclosed  by 
the  verdict  for  the  plaintiff  for  $500,  the  Supreme  Court, 
upon  the  record,  was  unable  to  say  that  the  actual  damages 
could  not  have  exceeded  $100.  H oil Ings head  v.  Watkins, 
186—582. 

Excessive  Verdict — $8,000.    On  the  issue  whether  a  verdict  is 

43  legally  excessive,  some  fair  consideration  must  be  given  to 
the  recognized  nation-wide  change  in  economic  conditions. 
Verdict  of  $8,000  for  very  serious  personal  Injury  held  non- 
excessive.    Noyes  v.  Des  Moines  Club,  186 — 378. 

Excessiveness.    A  verdict  for  $46  for  the  storing  of  goods  was 

44  erroneous,  where  the  evidence  showed  that  the  value  there- 
of could  not  exceed  $38.  Braverman  v.  American  Mfg.  Co., 
186—863. 

TROVER  AND  CONVERSION. 

Nature  and  Grounds — Sufficiency  ol  Allegations.  Where  a  bank 
1  purchased  from  a  consignor  a  draft  attached  to  a  bill  of 
lading  of  an  automobile  truck,  consigned  to  the  owner,  with 
directions  to  notify  drawee  of  the  draft,  in  an  action  of 
conversion  for  the  amount  of  the  draft  as  damages  against 
the  defendant,  to  whom  it  was  sent  for  collection,  a  petl- 
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tlon  charging,  not  only  that  defendant  wrongfully  failed 
to  collect  the  draft  before  surrendering  the  bill  of  lading 
to  the  drawee,  but  also  the  defendant's  refusal,  upon  de- 
mand, to  return  the  draft,  sufficiently  alleged  conversion  of 
the  draft  Peninsular  Bank  v.  Citizens  Nat  Bank,  186 — 
418. 

Damages — Presumption — Face  Value  of  Draft  Converted.  A  con- 
2  version  of  a  draft  attached  to  a  bill  of  lading  for  an  auto- 
mobile, sent  to  a  bank  for  collection,  being  undisputed,  it 
will  be  presumed  that  the  sender  has  been  damaged  to  the 
extent  of  the  draft's  face  value;  and  evidence  showing 
the  value  of  the  truck  to  be  less  than  the  amount  of  'the 
draft  does  not  tend  to  rebut  the  presumption  that  the  draft 
was  worth  the  sum  for  which  it  was  drawn.  Peninsular 
Bank  v.  Citizens  Nat  Bank,  186 — 418. 

TRUSTS.     See  Banks  and  Banking,  IS ;  Wills,  15. 

Establishment— Evidence.     Evidence  reviewed,  and  held  insuf- 

1  flcient  to  show  that  property  received  by  a  son  from  his 
mother  was  for  a  consideration  or  that  the  same  was  re- 
ceived by  him  without  fraud  or  undue  influence  on  his  part. 
Vorse  v.  Vorse,  186— 1691. 

Construction  and  Operation — Consideration — Declaration  of  Trust 

2  upon  Surrender  of  Note.  Where  the  pledgor  of  a  fund  for 
the  maintenance  of  a  church  organ  gives  his  note  to  the 
church,  and,  on  surrender  of  the  note,  makes  a  declaration 
of  trust  in  favor  of  the  church,  said  declaration  is  sup- 
ported by  the  same  consideration  as  was  the  pledge.  In  re 
Estate  of  Leigh,  186—931. 

Construction  and  Operation — Complete  Voluntary  Trust— Oonsid- 
8  eratlon  Not  Required.  A  complete  voluntary  trust,  being 
completely  created,  the  subject-matter  designated,  and  the 
trustee  and  beneficiary  having  been  named,  and  the  lim- 
itation and  trust  being  fully  and  perfectly  declared,  requires 
no  consideration  for  its  validity.  In  re  Estate  of  Leigh, 
186—931. 

Vol.   186   I  a. — 06. 
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USURY. 

Application  of  Payments — Discharge  of  Principal  All  sums  paid 

1  as  usury  will  be  applied  to  the  discharge  of  the  principal. 
Gilbert  v.  Clark  ft  Co.,  186—904. 

Contracts — Terms  at  Time  of  Execution.   A  contract  is  not  usuri- 

2  ous  unless  it  is  made  so  by  its  terms  at  the  time  of  exe- 
cution.   Wehrman  v.  Moore,  186 — 1124. 

VENDOR  AND  PURCHASER. 

Construction  and  Operation. 

Option— Purchase.  The  word  "option,"  used  in  a  written  agree- 
1  ment  for  the  sale  of  land,  will  be  presumed  to  have  been 
employed  by  the  parties  in  the  usual  and  proper  meaning 
of  the  word,  unless  a  contrary  construction  is  made  neces- 
sary, to  avoid  nullifying  or  defeating  the  express  intention 
of  the  writing;  and,  where  the  purchaser  bound  himself 
to  nothing  beyond  a  nominal  payment  made,  and  had  a 
period  of  46  days  within  which  he  could  complete  a  pur- 
chase, if  he  desired,  but  the  vendor  was  bound  to  sell,  the 
contract  is  construed  to  be  an  option,  and  not  an  agree- 
ment of  agency.    Porter  v.  Carney,  186 — 424. 

Modification  or  Rescission. 
Parol  Evidence — Subsequent  Oral  Agreement     Assuming  that 

2  an  oral  agreement  is  sufficient  to  change  or  vary  the  legal 
effect  of  a  written  contract  of  sale  of  land,  in  order  to  be 
provable  it  would  have  to  have  been  made  subsequent  to 
the  execution  of  the  written  contract.  Porter  v.  Carney, 
186—424. 

Parol  Evidence — Sufficiency  of  Evidence  to  Vary  Written  Agree- 

3  ment.  Evidence  reviewed,  and  held  insufficient  to  show 
that  a  subsequent  oral  agreement  modified  a  written  option 
contract.    Porter  v.  Carney,  186—424. 

Bestoration  of  Consideration.    A  vendor  refusing  to  convey  land 

4  because  a  mortgage  and  note  received  by  him  therefor  were 
fraudulently  misrepresented  to  him,  is  required,  upon  re- 
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scission  of  the  contract,  to  return  the  note  to  the  pur- 
chaser; and  where  he  himself  was  unable  to  perform  in 
the  contracted  time,  he  cannot  declare  the  note  forfeited 
to  him.    Watland  v.  Quaintance,  186—1271. 

Laches.    Rescission  of  the  sale  of  land  is  not  barred  by  laches 

5  because  not  made  for  three  years,  where  the  land  was  in  a 
foreign  country,  was  vacant,  unimproved,  and  not  occupied 
by  tenants,  and  where,  until  information  came  to  buyers 
in  a  casual  way,  exciting  their  suspicions,  there  was  noth- 
ing to  suggest  the  necessity  of  a  personal  investigation  into 
the  truth  of  the  matter.    Nolan  v.  Fitzpatrick,  186—1226. 

Executory  Contract.    In  an  action  for  rescission  of  the  sale  of 

6  land  on  the  ground  of  fraud,  where  no  deed  or  conveyance 
of  any  kind  was  ever  executed  or  delivered  by  plaintiff, 
making  it  necessary  for  a  reconveyance  of  title  to  him,  and 
the  payment  by  plaintiff  of  the  judgment  rendered  against 
him  will  restore  all  parties  to  their  original  status,  it  is 
not  necessary  that  the  purchasers  make  formal  offer  to  put 
the  vendor  in  statu  quo.    Nolan  v.  Fitzpatrick,  186 — 1226. 

Restoration  of  Consideration.    Where  $500  had  been  paid  on  a 

7  land  contract,  the  vendor  could  not  repudiate  the  same 
without  paying  bacfc  what  had  been  paid.  Lathrop  v. 
Specht,  186—225. 

Damages. 

Deficiency  in  Acreage.    While,  ordinarily,  if  a  grantee  had  re- 

8  tained  the  ownership  of  property  in  relation  to  which  there 
was  a  shortage  of  SO  acres,  his  damages  would  be  such 
proportional  part  of  the  entire  purchase  price  as  the  proved 
deficiency  of  acreage  bore  to  the  quantity  stated  in  the  deed, 
yet,*  where  he  has  sold  the  land  by  the  same  description  un- 
der which  it  was  conveyed  to  him,  and  has  succeeded  in  set- 
tling his  own  liability  for  the  shortage  by  the  payment  to 
his  grantees  of  a  certain  sum  and  costs,  his  actual  damage 
is  the  said  sum  and  costs,  as  of  the  date  when  paid.  Pren- 
osil  v.  Pelton,  186—1235. 

Delay  in  Performance  of  Contract.    Where  the  purchaser  of  land 

9  did  not  unqualifiedly  refuse  to  perform,  but  told  the  seller 
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that  she  was  expecting  to  pay  him  out  of  land  that  she  was 
to  sell,  and  that  this  had  not  been  done  yet,  and  that  she 
was  hoping  every  day  that  someone  would  take  it,  and  that 
the  quicker  she  sold  her  place,  the  sooner  she  could  pay 
him,  and  the  seller  did  not  tender  her  a  deed,  there  having 
been  no  waiver  or  excuse  for  lack  of  the  tender  of  a  deed, 
the  seller  could  not  recover  damages  against  her  for  a 
breach  of  the  purchase;  and  the  fact  that  the  bank  wrote 
the  seller  that  the  buyer's  husband  had  turned  over  the 
key,  and  that  she  was  going  to  forfeit  the  $100  she  paid  on 
the  place,  did  not  bind  the  buyer.  Smutz  v.  Holliday,  186 — 
784. 

Remedies  of  Purchaser. 

Shortage  in  Quantity  of  Land — "More  or  Less."    A  shortage  of 

10  more  than  30  acres  in  land  conveyed  as  containing  180.10 
acres  is  not  such  a  "slight  variation"  or  "reasonable  de- 
ficiency" or  "near  approximation"  as  may  be  presumed  to 
have  been  contemplated  by  the  parties  in  the  use  of  the 
words  "more  or  less;"  and,  in  the  absence  of  some  other 
defense,  the  purchaser  would  be  entitled  to  relief  therefor. 
Prenosll  v.  Pelton,  186—1235. 

Deficiency  in  Acreage.    Where  the  liability  of  a  grantor  was  not 

11  predicated  upon  any  attempt  to  convey  land  which  once 
existed  and  has  since  been  washed  away,  but  upon  a  deed 
in  which  it  was  assumed  to  convey  land  having  an  approx- 
imate area  of  181.10  acres,  when,  in  fact,  its  area  was  80 
acres  less,  and  the  material  question  was  as  to  whether 
there  was  a  shortage  or  deficiency  greater  than  was  rea- 
sonably to  be  understood  from  the  use  of  the  phrase  "more 
or  less,"  it  was  immaterial  how  the  shortage  was  created. 
Prenosil  v.  Pelton,  186—1236. 

Deception  as  to  Kind  of  Land.    Purchasers  are  entitled  to  re- 

12  scission  of  a  contract  for  the  sale  of  land,  where  they 
have  not  received  the  kind  and  quality  of  land  for  which 
they  bargained,  even  though  the  land  tendered  them  la 
worth  all  they  promised  to  pay.  Nolan  v.  Fltzpatrick,  18t 
—1226. 

Reliance   upon  Representations — Caveat  Emptor.     Where   one 
18    party  undertakes  the  sale  to  another  of  property  situated 
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at  a  distance,  which  he  has,  or  claims  to  have,  personal 
knowledge  of,  and  of  which  the  buyer  knows  nothing,  ex- 
cept as  he  is  informed  by  the  seller,  the  buyer  may  right- 
fully rely  on  the  truth  of  the  representations  as  to  its  kind, 
quality,  and  value,  and,  if  they  prove  to  be  false,  the  seller 
cannot  escape  responsibility  by  the  plea  that  the  buyer 
should  not  have  believed  him,  or  should  have  applied  to 
other  sources  to  ascertain  the  facts.  This  rule  is  not  in 
any  manner  avoided  by  the  suggestion  of  the  seller  that 
the  buyer  go  and  examine  the  property,  if  the  property  is 
situated  at  such  a  distance  as  to  discourage  or  prevent  the 
buyer's  acting  thereon;  and  the*  buyer  cannot  be  charged 
with  lack  of  diligence  because  he  elects  to  rely  upon  the 
word  of  the  seller.    Nolan  v.  Fitzpatrick,  186 — 1226. 

WATERS  AND  WATERCOURSES.       See  Frauds,   Stat- 
ute of,  2. 

Surface  Waters— Nuisances— Remedies — Injunction.     If   an   in- 

1  jury  to  the  plaintiff  by  a  levee  built  by  the  defendant  to  re- 
claim land  is  tangible  and  definite,  the  plaintiff  Is  entitled 
to  injunctive  relief,  even  though  such  relief  will  defeat  the' 
reclamation  project  of  the  defendant.    Black  v.  Bscher,  186 
—654. 

Surface   Waters — Nuisances — Remedies— Intangible   and   IndefL- 

2  nite  Damages.  Where  a  levee,  constructed  by  defendant, 
would  merely  retard  the  drainage  of  flood  waters  from 
plaintiff's  land,  and  there  had  been  no  increase  in  the  area 
of  plaintiff's  land  that  would  overflow  by  reason  of  the 
levee,  and  since,  if  an  overflow  should  occur,  crops  would, 
in  any  event,  be  destroyed  by  the  submerging,  the  levee 
will  not  be  enjoined;  and  where  the  evidence  shows  that 
any  damage  by  reason  of  holding  the  flood  waters  on  plain- 
tiffs land  for  a  longer  time  than  they  would  otherwise  re- 
main would  be  problematical,  and  the  defendant  Is  pre- 
sumed to  be  solvent,  and  can  respond  in  damages,  should 
any  be  sustained,  and,  If  an  injunction  issues,  is  sure  to  be 
deprived  of  the  opportunity  of  producing  crops  which  the 
levee  saves,  the  injunction  should  be  denied,  and  plaintiff 
left  to  his  remedy  of  law.    Black  v.  Escher,  186 — 564. 


i 
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that  she  was  expecting  to  pay  him  out  of  land  that  she  was 
to  sell,  and  that  this  had  not  been  done  yet,  and  that  she 
was  hoping  every  day  that  someone  would  take  it,  and  that 
the  quicker  she  sold  her  place,  the  sooner  she*  could  pay 
him,  and  the  seller  did  not  tender  her  a  deed,  there  having 
been  no  waiver  or  excuse  for  lack  of  the  tender  of  a  deed, 
the  seller  could  not  recover  damages  against  her  for  a 
breach  of  the  purchase;  and  the  fact  that  the  ba£k  wrote 
the  seller  that  the  buyer's  husband  had  turned  over  the 
key,  and  that  she  was  going  to  forfeit  the  f  100  she  paid  on 
the  place,  did  not  bind  the  buyer.  Smuts  v.  Holllday,  186— 
784. 

Remedies  of  Purchaser. 

Shortage  In  Quantity  of  Land — "More  or  Less."    A  shortage  of 

10  more  than  30  acres  in  land  conveyed  as  containing  180.10 
acres  is  not  such  a  "slight  variation"  or  "reasonable  de- 
ficiency" or  "near  approximation"  as  may  be  presumed  to 
have  been  contemplated  by  the  parties  in  the  use  of  the 
words  "more  or  less;"  and,  in  the  absence  of  some  other 
defense,  the  purchaser  would  be  entitled  to  relief  therefor. 
Prenosil  v.  Pelton,  186—1235. 

Deficiency  in  Acreage.    Where  the  liability  of  a  grantor  was  not 

11  predicated  upon  any  attempt  to  convey  land  which  once 
existed  and  has  since  been  washed  away,  but  upon  a  deed 
in  which  it  was  assumed  to  convey  land  having  an  approx- 
imate area  of  181.10  acres,  when,  in  fact.  Its  area  was  80 
acres  less,  and  the  material  question  was  as  to  whether 
there  was  a  shortage  or  deficiency  greater  than  was  rea- 
sonably to  be  understood  from  the  use  of  the  phrase  "more 
or  less,"  it  was  Immaterial  how  the  shortage  was  created. 
Prenosil  v.  Pelton,  186—1235. 

Deception  as  to  Kind  of  Land.    Purchasers  are  entitled  to  re-  . 

12  scission  of  a  contract  for  the  sale  of  land,  where  they 
have  not  received  the  kind  and  quality  of  land  for  which 
they  bargained,  even  though  the  land  tendered  them  Is 
worth  all  they  promised  to  pay.  Nolan  v.  Fitzpatrick,  181 
—1226. 

Reliance   upon  Representations — Caveat  Emptor.     Where  ons 
18    party  undertakes  the  sale  to  another  of  property  situated 
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at  a  distance,  which  he  has,  or  claims  to  have,  personal 
knowledge  of,  and  of  which  the  buyer  knows  nothing,  ex- 
cept as  he  is  informed  by  the  seller,  the  buyer  may  right- 
fully rely  on  the  truth  of  the  representations  as  to  its  kind, 
quality,  and  value,  and,  if  they  prove  to  be  false,  the  seller 
cannot  escape  responsibility  by  the  plea  that  the  buyer 
should  not  have  believed  him,  or  should  have  applied  to 
other  sources  to  ascertain  the  facts.  This  rule  is  not  in 
any  manner  avoided  by  the  suggestion  of  the  seller  that 
the  buyer  go  and  examine  the  property,  if  the  property  is 
situated  at  such  a  distance  as  to  discourage  or  prevent  the 
buyer's  acting  thereon;  and  the*  buyer  cannot  be  charged 
with  lack  of  diligence  because  he  elects  to  rely  upon  the 
word  of  the  seller.    Nolan  v.  Fitzpatrick,  186 — 1226. 

WATERS  AND  WATERCOURSES.        See  Frauds,   Stat- 
ute op,  2. 

Surface   Waters-— Nuisances— Remedies — Injunction.     If   an    in- 

1  jury  to  the  plaintiff  by  a  levee  built  by  the  defendant  to  re- 
claim land  is  tangible  and  definite,  the  plaintiff  is  entitled 
to  injunctive  relief,  even  though  such  relief  will  defeat  the' 
reclamation  project  of  the  defendant    Black  v.  Escher,  186 
—554. 

Surface   Waters— Nuisances— Remedies— Intangible   and   Indefl- 

2  nite  Damages.  Where  a  levee,  constructed  by  defendant, 
would  merely  retard  the  drainage  of  flood  waters  from 
plaintiff's  land,  and  there  had  been  no  increase  in  the  area 
of  plaintiff's  land  that  would  overflow  by  reason  of  the 
levee,  and  since,  if  an  overflow  should  occur,  crops  would, 
in  any  event,  be  destroyed  by  the  submerging,  the  levee 
will  not  be  enjoined;  and  where  the  evidence  shows  that 
any  damage  by  reason  of  holding  the  flood  waters  on  plain- 
tiff's land  for  a  longer  time  than  they  would  otherwise  re- 
main would  be  problematical,  and  the  defendant  is  pre- 
sumed to  be  solvent,  and  can  respond  in  damages,  should 
any  be  sustained,  and,  if  an  injunction  issues,  is  sure  to  be 
deprived  of  the  opportunity  of  producing  crops  which  the 
levee  saves,  the  injunction  should  be  denied,  and  plaintiff 
left  to  his  remedy  of  law.    Black  v.  Escher,  186 — 554. 
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Knowledge  of  Financial  Condition  of  Contestants.     In  the  ab- 

8  sence  of  knowledge  on  the  part  of  testator  as  to  the  finan- 
cial condition  of  those  having  claims  upon  his  bounty,  evi- 
dence of  their  financial  condition  is  inadmissible.  In  re 
Estate  of  Burgin,  186—928. 

Soundness  of  Mind— Reasonableness  of  Will— Misleading  Xnstrae- 

9  tion.    In  determining  the  reasonableness  of  a  will,  as  bear- 
ing upon  the  question  of .  testator's  mental  unsoundness, 
evidence  relative  to  the  members  of  his  family,  their  rela- 
tionship, age,  condition  in  life,  extent  of  their  property, 
their  need  or  lack  of  need  of  his  bounty,  and  his  personal 
relations  with  them,  may  always  be  shown,  and  taken  into 
consideration   by  the  jury;    but  an -instruction  which  al- 
lows the  jury  to  take  into  consideration  such  matters,  with- 
out informing  the  jury  In  what  way  such  facts  and  cir- 
cumstances bear  upon  the  question  of  the  testator's  un- 
soundness, is  incomplete,  misleading,  and  erroneous.     In  re 
Estate  of  Burgin,  186 — 928. 

Undue  Influence  or  Fraud. 

Presumption — Relationship— Burden  of  Proof.     Affectionate  re- 

10  lationship  existing  between  mother  and  daughter,  and  the 
•        fact  that  they  have  lived  together  most  of  their  lives,  will 

not  cast  upon  the  child,  as  a  beneficiary  In  the  mother's 
will,  the  burden  of  proof  of  showing  that  the  will  was  with- 
out undue  influence.     In  re  Will  of  Boyle,  186 — 216. 

Question  of  Fact.    Evidence  reviewed,  in  an  action  to  set  aside 

11  an  item  of  a  will  on  the  ground  of  undue  influence  by  the 
legatee's  husband,  who  had  been  the  testatrix's  attorney 
and  confidential  adviser,  and  had  drawn  and  witnessed  the 
will,  and  held  that  the  question  of  undue  influence  was 
one  for  the  jury,  and  that  direct  evidence  thereof  was  not 
necessary.     Haman  v.  Preston,  186 — 1292. 

Attorney  Drawing  Will — Husband  of  Beneficiary— Presumptions. 

12  Courts  will  look  with  disfavor  upon  transactions  between 
an  attorney  and  client  which  result  in  substantial  advan- 
tage to  the  attorney  or  other  persons  in  fiduciary  relations; 
and  while  the  relation  of  attorney  and  client  is  not  suflV 
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dent,  alone,  to  set  aside  a  will  drawn  by  the  attorney,  yet 
the  same  may,  when  considered  with  other  facts  and  cir- 
cumstances, justify  setting  aside  such  a  will  resulting  in 
the  attorney's  substantial  advantage,  although  no  direct 
evidence  of  misconduct  on  his  part  is  shown.  Hainan  r. 
Preston,  186—1292. 

Construction. 

Bequests.     Under  a  will  bequeathing  the  entire  estate  to  tes- 

13  tator's  two  sons,  and  providing  for  the  payment  by  the 
two  sons  of  the  mortgage  and  for  repairs  on  homestead 
owned  by  testator's  wife,  and  for  good  and  reasonable  sup- 
port as  long  as  she  remained  his  widow,  such  charges  were 
the  equivalent  of  a  bequest  to  her,  and  sums  and  expenses 
paid  by  one  of  the  sons  for  his  mother's  care,  support, 
nursing,  and  necessities,  were  a  payment  of  the  indebted- 
ness which  he  impliedly  assumed  by  the  acceptance  of  said 
devise  in  his  favor,  and  created  no  indebtedness  on  her 
part.-  Vorse  v.  Vorse,  186 — 1091. 

Bequest  to  College.    Where  a  codicil  to  a  will  provided  that  a 

14  bequest  for  a  denominational  college  should  be  made  a  part 
of  the  endowment  fund,  held  that  the  bequest  was  not  to 
be  considered  as  a  conditional  one  that  the  college  should 
remain  located  at  a  certain  place,  but  rather  that  it  was 
the  intention  of  the  testator  to  further  the  cause  of  educa- 
tion, and  that  the  bequest  would  not  be  defeated  by  the 
merger  or  amalgamation  of  that  college  with  another  col- 
lege of  the  same  denomination  at  a  different  point.  Starr 
v.  MornlngBlde  College,  186 — 790. 

Bequests — Trusts — "Use  and  Benefit."    A  devise  to  a  trustee, 

15  "to  be  received  and  held  in  trust  by  her  for  the  use  and 
benefit  of  my  child  until  such  child  becomes  of  age  and  at 
that  time  said  property  shall  go  to  and  become  vested  In 
him.  If  said  child  shall  not  live  until  he  reach  the  age  of 
21  and  leave  no  children  then  share  given  to  vest  in  trustee 
as  her  own/'  did  not  give  said  child  during  his  minority 
the  right  to  the  rents  and  profits  derived  from  the  trust; 
and  the  words  "use  and  benefit**  are  descriptive  of  the  char- 
acter of  the  trustee's  holding,  and  do  not  enlarge  the  rights 
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of  the  minor  in  or  to  the  property.    In  to  Estate  of  Peter- 
sen, 186 — 945. 

Bights  of  Devisees. 

Bequest  to  Widow— Exemption  from  Costs.  Under  a  provision 
16  in  a  will  giving  the  widow  one  half  of  the  value  of  all  the 
property  of  the  estate,  in  lieu  of  dower,  and  giving  her  the 
right  to  select  what  property  vested  in  her  thereunder,  the 
bequest  to  her  is  a  specific  one,  and  Is  free  from  costs  of 
contest  of  the  will  and  the  general  expenses  of  adminis- 
tration, where  the  assets  are  not  insufficient  to  pay  costs. 
Bales  v.  Murray,  186 — 649. 

WITNESSES. 

Competency— Transaction  with  Deceased.    A  son  was  incompe- 

1  tent  to  testify,  linger  the  statute,  as  to  transactions  had 
by  him  with  his  deceased  mother.  Vorse  v.  Vorse,  186 — 
1091. 

Competency— Privileged  Communications.    Testimony  of  a  physl- 

2  cian  as  to  a  conversation  had  with  the  patient  after  the 
professional  relation  had  ceased  is  not  privileged,  and  is 
admissible.  Arnold  v.  Fort  Dodge,  D.  M.  ft  8.  R.  Co.,  186 — 
688. 

Competency— Transaction  with  Deceased— Oral  Gift  of  Land. 

3  In  an  action  by  thelieirs  of  the  donee  to  establish  an  oral 
gift  of  land  by  a  father  to  a  son,  the  father,  under  Section 
4604,  Code,  1897,  is  prohibited  from  testifying  concerning 
a  contract  made  by  him  with  the  son  at  the  time  the  son 
took  possession  of  the  land.    Hagerty  v.  Hagerty,  186 — 1829. 

Transactions  Offered  by  Administrator.    A  witness  offered  by  the 

4  administrator  of  a  deceased  person  is  competent  to  testify 
to  personal  and  relevant  transactions  with  said  deceased. 
Owens  v.  Iowa  County,  186—408. 

Self-incrimination— United   States    Constitution — Fifth  Amend- 

5  ment — Imposes  No  Limitation  to  State  Criminal  Prosecu- 
tions.    The  fifth  amendment  to  the  Constitution  of  the 
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United  States,  providing  that  one  shall  not  be  compelled,  In 
a  criminal  case,  to  be  a  witness  against  himself,  has  no 
application  to  a  criminal  prosecution  for  the  violation  of  a 
state  statute.    Davison  v.  Guthrie,  186 — 211. 

Self -Incriminati<m— Statutes-Judgment   Debtor  in   Supplemen- 

6  tary  Proceedings— Privilege— Effect.  No  provision  of  the 
state  Constitution  is  violated  by  Section  4075,  Code,  1897, 
providing  that  a  judgment  debtor  shall  not  be  excused  from 
answering  any  questions  on  the  ground  that  it  would  tend 
to  convict  him  of  a  fraud,  but  that  his  answers  shall  not 
be  used  as  evidence  against  him  in  a  prosecution  for  such 
fraud;  and  therefore,  in  a  supplementary  proceeding  to  col- 
lect the  Judgment,  a  judgment  debtor  is  required  to  answer 
questions  concerning  the  disposition  of  his  property,  not* 
withstanding  Section  4612,  Code  Supplement,  1918,  which 
provides  that  a  witness  shall  not  be  compelled  to  answer 
questions  tending  to  incriminate  himself,  and  irrespective 
as  to  whether,  after  having  been  compelled  to  answer  such 
questions,  he  would  be  immune  from  a  prosecution,  under 
Section  5042,  Code.  1897,  for  the  fraudulent  conveyance  or 
assignment  of  said  property.    Davison  v.  Guthrie,  186—211. 

Oross-Examlnatlon— Allowable  Scope.     An  engineer,  having  tes- 

7  tilled  on  direct  examination  as  to  his  efforts  to  stop  the 
train,  and  to  the  condition  of  an  air  brake  at  the  time  of 

,  the  accident  at  a  railroad  crossing,  was  properly  cross-exam- 
ined as  to  the  distance  the  train  would  travel  after  the 
application  of  the  brakes.  Fuller  v.  Illinois  Cent.  R.  Co., 
186—686. 

Contradicting  Irrelevant  Blatter.    It  is  not  necessarily  reversible 
8    error  for  the  court  to  permit  the  contradiction  of  Imma- 
terial and  irrelevant  matter  voluntarily  developed  by  both 
parties.    Noyes  v.  Des  Moines  Club,  186 — 378. 

Falsus  in  Uno,  Falsos  in  Omnibus.  A  statement  by  a  witness  in 
9  court  that,  at  the  time  of  an  Injury,  he  "*ato  snow  and  ice 
on  the  car  steps,"  and  a  statement  out  of  court  that,  at 
the  said  time,  he  "saw  nothing  on  the  step  to  cause  anyone 
to  fall,"  furnish  no  basis  for  an  instruction  that  the  jury 
may  reject  the  witness's  entire  testimony  if  they  find  that 
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he  willfully  testified  falsely  to  any  material  fact.      Olson 
v.  Des  Moines  City  R.  Co.,  186— 384. 

WORDS  AND  PHRASES. 


"Imbecility  of  Mind."    The  term  "imbecility  of  mind/'  as  used 

1  in  Sec.  4758,  Code,  1897,  while  being  one  hardly  capable  of 
exact  or  comprehensive  definition,  is  naturally  applied  to 
a  lack  of  normal  mentality  not  so  complete  or  absolute  as 
in  the  condition  we  call  "idiocy,"  but  greater  and  more 
marked  than  in  the  cases  to  which  are  applied  the  term 
"feeble-mlndedness."    State  v.  Haner,  186 — 1259. 

"Intent."    "Intent"  is  an  act  or  emotion  of  the  mind,  seldom, 

2  if  ever,  capable  of  direct  or  positive  proof,  but  is  arrived 
at  by  such  just  and  reasonable  deductions  from  the  acts 
and  facts  proven  as  the  guarded  judgment  of  a  reasonably 
prudent  and  cautious  man  would  ordinarily  draw  there- 
from.   Hagerty  v.  Hagerty,  186 — 1329. 

WORKMEN'S  COMPENSATION  ACT.       See  Master  and 
Servant. 
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